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BEPOBTED  IN  THE  SEVERAL  VOLUMES  OF  OFFICIAL 
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St»te  reports  are  in  parenthesei,  and  the  nombere  of  this  seriei  in  bold-faced  figures. 


ALABAMA.— (83)  8;  (84)  6;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89) 
18;  (90,  91)  24;  (92)  25;  (93)  SO;  (94)  83;  (95)  36;  (96,  97)  38; 
(98)  39;  (99)  42;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105) 
53;  (106,  107,  108)  54;  (109,  110)  55;  (111)  56;  (112)  57;  (113) 
59;  (114)  62;  (115,  116)  67;  (118,  119)  72;  (120)  74;  (121)  77; 
(122,  123,  124,  125)  82;  (186,  127)  85;  (128)  86;  (129)  87;  (130) 
89;  (131,  132)  90;  (133)  91;  (134)  92;  (135)  93;  (136)  96;  (137) 
97;  (138)  100;  (139)  101;  (140)  103;  (141)  109;  (142)  110;  (143) 
111;  (144)  113;  (145)  117;  (146,  147)  119;  (146,  148)  121;  (149) 
123;  (150)  124;  (151)  125;  (152)  126;  (153)  127;  (154)  129;  (155, 
156)  130;  (157)  131;  (158)  132;  (159)  133;  (160,  161)  135;  (162, 
163)  136;  (164)  137;  (165)  138;  (166)  139. 

ARKANSAS.— (48)  3;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54) 
26;  (55)  29;  (56)  36;  (57)  38;  (58)  41;  (59;  43;  (60)  46;  (61,  62) 
54;  (63)  58;  (64)  62;  (65)  67;  (66)  74;  (67)  77;  (68)  82;  (69)  86; 
(70)  91;  (71)  100;  (72)  106;  (73)  108;  (74)  109;  (75)  112; 
(76,  77)  113;  (78)  115;  (79)  116;  (80)  117;  (81,  82)  118;  (83)  119; 
(84)  120;  (85)  122;  (81,  86)  126;  (87)  128;  (88)  129;  (89)  131; 
(9fl,  91)  134;   (92)  135;   (93)   137. 

CALIFORNIA.— (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78, 
79)  12;  (80)  IS;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86) 
21;  (87,  88)  22;  (89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95) 
29;  (96)  31;  (97)  S3;  (98)  35;  (99)  37;  (100)  38;  (101)  40;  (102) 
41;  (103)  42;  (104)  43;  (105)  46;  (106)  46;  (107)  48;  (108)  49; 
(109)  50;  (110,  111)  52;  (112)  53;  (113)  54;  (114)  55;  (115) 
56;  (116)  58;  (117)  59;  (118)  62;  (119)  63;  (120)  65;  (121)  66; 
(122)  68;  (123)  69;  (124)  71;  (125)  73;  (126)  77;  ^127)  78;  (128, 
129)  79;  (130)  80;  (131)  82;  (132)  84;  (133)  85;  (134)  86;  (135) 
87;  (136)  89;  (187)  92;  (138)  94;  (139)  96;  (140)  98;  (141)  99; 
(142)  100;  (143)  101;  (144)  103;  (145)  104;  (146)  106;  (147)  109; 
(148)  113;  (149)  117;  (150)  119;  (151)  121;  (152)  125;  (153)  126; 
(151,  154)  129;   (155)  132;   (156)  134;   (157)  137;   (158)   139. 

COLORADO.— (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  22; 
(16)  25;  (17)  31;  (18)  36;  (19)  41;  (20)  46;  (21)  52;  (22)  55; 
(23)  58;  (24)  65;  (25)  71;  (26)  77;  (27)  83;  (28)  89;  (29)  93; 
(30)  97;  (31)  102;  (32)  105;  (33)  108;  (34)  114;  (35)  117;  (36) 
118;  (37)  119;  (38)  120;  (39)  121;  (40)  122;  (41)  124;  (42)  126; 
(43)  127;  (44)  130;  (45)  132;  (46)  133;  (47)  135;  (48)  139. 

CONNECTICUT.— (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  21; 
(60)  25;  (61)  29;  (62)  36;  (63)  38;  (64)  42;  (65)  48;  (66)  50; 
(67)  52;  (68)  57;  (69)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84; 
(74)  92;  (75)  96;  (76)  100;  (77)  107;  (78)  112;  (79)  118;  (80)  125; 
(79,  81)  129;  (82)  135. 

DELAWARE.— (5  Houst.)  1;  (6  Houst.)  22;  (7  Houst.)  40;  (9  Houst.) 
43;  (1  Marv.)  66;  (2  Marv.)  69;  (1  Pennewill)  73;  (2  Pennewill) 
82;  (3  Pennewill)  94;  (4  Pennewill)  103;  (5  Pennewill)  119;  (6 
Pennewill}  ISO. 
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FLOEIDA.— (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29; 
(29)  30;  (30)  32;  (31)  34;  (32)  37;  (33)  39;  (34)  43;  (35)  48;  (36) 
61;  (37)  53;  (38)  56;  (39)  63;  (40)  74;  (41)  79;  (42)  89;  (43) 
99;  (44)  103;  (45,  46,  47)  110;  (48,  49,  50)  111;  (51,  52)  120;  (53) 
125;  (54,  55)  127;   (56,  57)  131;  (58,  59)  138. 

GEORGIA.— (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14; 
(83,  84)  20;  (85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;  (90)  35; 
(91,  92,  93)  44;  (94)  47;  (95,  96)  51;  (97)  54;  (98)  58;  (99)  59; 
(100)  62;  (101)  65;  (102)  66;  (103)  68;  (104)  69;  (105)  70;  (106) 
71;  (107)  73;  (108)  75;  (109)  77;  (110,  111)  78;  (112)  81;  (113) 
84;  (114)  88;  (115)  90;  (116)  94;  (117)  97;  (118)  98;  (119)  100; 
(120)  102;  (121)  104;  (122)  106;  (123)  107;  (124)  110;  (125) 
114;  (126)  115;  (127,  128)  119;  (129)  121;  (130)  124;  (131)  127; 
(132)   131;    (133)   134;   (134)   137. 

IDAHO.— (2)  35;  (3,  4,  5)  95;  (6)  96;  (7)  97;  (8)  101;  (9)  108;  (10) 
109;  (11)  114;  (12)  118;  (13)  121;  (14)  125;  (15)  128;  (16)  133; 
(17)  134;  (18)  138. 

ILLINOIS.— (121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9; 
(127)  11;  (128)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  22;  (133, 
134)  23;  (135)  25;  (136)  29;  (137)  31;  (138,  139)  32;  (140,  141) 
33;  (142)  34;  (143,  144,  145)  36;  (146,  147)  37;  (148)  39;  (149, 
150)  41;  (151)  42;  (152)  43;  (154)  45;  (153,  155)  46;  (156)  47; 
(157)  48;  (158)  49;  (159)  50;  (160,  161)  52;  (162)  53;  (163)  54; 
(164,  165)  56;  (166)  57;  (167)  59;  (168,  169)  61;  (170)  62;  (171) 
63;  (172,  173)  64;  (174)  66;  (175)  67;  (176)  68;  (177,  178)  69; 
(179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  75;  (185)  76;  (186) 
78;  (187)  79;  (188)  80;  (189)  82;  (190)  83;  (19i,  192)  85;  (193) 
86;  (194,  195)  88;  (196)  89;  (197)  90;  (198)  92;  (199,  200),  93; 
(201)  94;  (202)  95;  (203)  96;  (204,  205)  98;  (206,  207)  99;  (208) 
100;  (209)  101;  (210)  102;  (211,  212)  103;  (213)  104;  (214)  105; 
(215)  106;  (216,  217)  108;  (218,  219)  109;  (220)  110;  (221)  112; 
(222)  113;  (223)  114;  (224)  115;  (225)  116;  (226)  117;  (227)  118; 
("228)  119;  (229,  230)  120;  (231)  121;  (232,  233)  122;  (234)  123; 
(235)  126;  (236,  237)  127;  (238)  128;  (239,  240)  130;  (241)  132; 
(242,  243)  134;  (244)  135;  (245)  137;  (246)  138;  (247)  139. 

INDIANA.— (112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118) 
10;  (119)  12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125) 
21;  (126,  127)  22;  (128)  25;  (129)  28;  (130)  30;  (131)  31;  (132) 
32;  (133)  36;  (134)  39;  (135)  41;  (136)  43;  (137)  45;  (138)  46: 
(139)  47;  (140)  49;  (1,  2,  3  Ind.  App.;  141)  50;  (4,  5,  6  Ind.  App.; 
142)  51;  (7,  8  Ind.  App.;  143)  52;  (9,  10  Ind.  App.)  53;  (11  Ind. 
App.)  54;  (13  Ind.  Api.;  144)  55;  (14  Ind.  App.)  56;  (15  Ind. 
App.;  145)  57;  (146)  68;  (16  Ind.  App.)  59;  (17  Ind.  App.)  60; 
(147,  148)  62;  (18  Ind.  App.;  149)  63;  (150;  19  Ind.  App.)  65; 
(20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71;  (22 
Ind.  App.)  72;  (153)  74;  (23  Ind.  App.;  154)  77;  (24  Ind.  App.) 
79;  (155)  80;  (25  Ind.  App.)  81;  (156)  83;  (26  Ind.  App.)  84; 
(157;  27  Ind.  App.)  87;  (28  Ind.  App.)  91;  (158)  92;  (29  Ind. 
App.)  94;  (159)  95;  (30  Ind.  App.)  96;  (160)  98;  (31  Ind.  App.) 
99;  (161)  100;  (32  Ind.  App.;  162)  102;  (33  Ind.  App.>  104;  (163) 
106;  (34  Ind.  App.)  107;  (164)  108;  (35  Ind.  App.)  Ill;  (165) 
112;  (36  Ind.  App.)  114;  (37  Ind.  App.;  166)  117;  (167)  119;  (168) 
120;  (169)  124;  (170)  127;  (171)  131;  (172)  139. 

IOWA.— (72)  2;  (73)  6;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79) 
18;  (80)  20;  (81)  25;  (82)  31;  (83)  32;  (84)  35;  (85)  39;  (86) 
41;  (87)  43;  (88)  45;  (89,  90),  48;  (91)  51;  (92)  54;  (93)  57; 
(94,  95)  58;  (96,  97)  59;  (98)  60;  (99)  61;  (100)  62;  (101,  102) 
63:  M03)  64;  (104)  65;  (105)  67;  (106)  68;  (107)  70;  (108)  75; 
(109)  77;  (110)  80;  (111)  82;  (112)  84;  (113)  86;  (114)  89;  (115) 
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91;  Cn6)  93;  (117)  94;  (118)  96;  (119)  97;  (120)  98;  (121)  100; 
(122,  123)  101;  (124)  104;  (125,  128)  106;  (127)  109;  (128)  111; 

(129)  113;  (130)  114;  (131)  117;  (132,  133)  119;  (134)  120;  (135) 
124;  (136)  125;  (137)  126;  (138)  128;  (139)  130;  (140)  132;  (141) 
133;   (142)   134;   (143)   136;   (144)  138;   (145)   139. 

KANSAS.— (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43) 
19;  (44)  21;  (45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50) 
34;  (51)  87;  (52)  39;  (53)  42;  (54)  45;  (55)  49;  (56)  54;  (57) 
57;  (58)  62;  (59)  68;  (60)  72;  (61)  78;  (62)  84;  (63)  88;  (64) 
91;  (65)  98;  (66)  97;  (67)  100;  (68)  104;  (69)  105;  (70)  109: 
(71)  114;  (72)  115;  (73)  117;  (74)  118;  (74,  75)  121;  (76)  123; 
(77)  127;  (78)  130;  (79)  131;  (80)  133;  (81)  135;  (82)  136. 

KENTUCKY.— (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25; 
(90)  29;  (91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49; 
^97)  53;  (98)  56;  (99)  59;  (100)  66;  (101)  72;  ri02)  80;  (103) 
82;   (104)  84;  (105)  88;   (106)  90;   (107)  92;   (108)  94;   (109)  95; 

(110)  96;  (111)  98;  (112)  99;  (113)  101;  (114)  102;  (115)  103; 
(116)  105;  (117,  118)  111;  (119)  115;  (120)  117;  (122)  121;  (121) 
123;   (123,  124)  124;   (125,  126,  127)  128;    (128)  129;   (129)  130; 

(130)  132;  (131)  133;  (133)  134;  (134,  135)  135;  (132,  136,  137) 
136;  (138)  137;  (139)  139. 

LOUISIANA.— (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17; 
(42  La.  Ann.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann.)  32;  (45  La. 
Ann.)  40;  (46,  47  La.  Ann.)  49;  (48  La.  Ann.)  65;  (49  La.  Ann.) 
82;  (50  La.  Ann.)  69;  (51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104) 
81;  (105)  83;  (106)  87;  (107)  90;   (108)  92;   (109)  94;   (110)  98; 

(111)  100;  (112,  113)  104;  (114)  108;  (115)  112;  (116)  114;  (115, 
117)  116;  (118)  118;  (119)  121;  (120)  124;  (121)  126;  (119,  122) 
129;  (123)  131;  (124)  134;  (125)  136;  (126)  139. 

MAINE.— (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  23;  (84)  30;  (85) 
35;  (86)  41;  (87)  47;  (88)  51;  (89)  56;  (90)  60;  (91)  64;  (92) 
69;  (93)  74;  (94)  80;  (95)  85;  (96)  90;  (97)  94;  (98)  99;  (99) 
105;  (100)  109;  (101)  115;  (102)  120;  (103)  125;  (104)  129;  (105) 
134;   (106)  138. 

MARYLAND.- (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20 
(73)  25;  (74)  28;  (75)  32;  (76)  35;  (77)  39;  (78)  44;  (80)  45 
(79)  47;  (81)  48;  (82)  51;  (83)  55;  (84)  57;  (85)  60;  (86)  63 
(87)  67;  (88)  71;  (89)  73;  (90)  78;  (91)  80;  (92)  84;  (93)  86 
(94)  89;  (95)  93;  (96)  94;  (97)  99;  (98)  108;  (99)  105;  (100)  108 
(101)  109;  (102)  111;  (103)  115;  (104)  llri;  (105)  121;  (106)  124 
(107)  126;  (108)  129;  (109)  130;  (110)  132;  (111)  134;  (112)  136. 

MASSACHUSETTS.— (145)  1;  (146)  4;  (147)  9;  (148)  12;  (149) 
14;  (150)  16;  (151)  21;  (152)  23;  (153)  25;  (154)  26;  (155)  31; 
(156)  32;  (157)  34;  (158)  35;  (159)  38;  (160)  39;  (161)  42;  (162) 
44;  (163)  47;  (164)  49;  (165)  52;  (166)  55;  (167)  57;  (168)  60; 
(160)  61;  (170)  64;  (171)  68;  (172)  70;  (173)  73;  (174)  75;  (175) 
78;  (176)  79;  (177)  83;  (178)  86;  (179)  88;  (180)  91;  (181)  92; 
(182)  94;  (183)  97;  (184)  100;  (185)  102;  (186)  104;  (187)  105; 
(188)  108;  (189)  109;  (190)  112;  (191)  114;  (192)  116;  (19.3)  118; 
(194)  120;  (195)  122;  (196)  124;  (197)  125;  (198)  126;  (199)  127; 
(200)  128;  (201)  131;  (202)  132;  (203)  133;  (204)  134;  (205)  137; 
(206)  138. 

MICHIGAN.— (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68, 
69,  75)  18;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78>  18;  (79) 
19;  (80)  20;  (81,  82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26; 
(89)  28;  (90,  91)  30;  (92)  31;  (93)  32;  (94)  34;  (95,  96)  35;  (97) 
87;  (98)  39;  (99)  41;  (100)  43;  (101)  45;  (102)  47;  (103)  60; 
(104)  53;  (105)  55;  (106)  58;  (107)  61;  (108)  62;  (109)  63;  (110) 
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64;  (111)  66;  (112,  113)  67;  (114)  68;  (115)  69;  (116,  117)  72; 
(118)  74;  (119)  75;  (120)  77;  (121,  122)  80;  (123)  81;  (124)  83; 
(125^  84;  (126)  86;  (127)  89;  (128)  92;  (129)  95;  (130)  97; 
(131)  100;  (132)  102;  (133)  103;  (134)  104;  (135)  106;  (137)  109; 
(138)  110;  (139)  111;  (136,140)  112;  (141,142)  113;  (143)  114: 
(144)  115;  (145)  116;  (146)  117;  (147,  148)  118;  (149)  119;  (144, 
150)  121;  (146,  151)  123;  (152)  125;  (153)  126;  (154)  129;  (155) 
130;  (156)  132;  (157,  158)  133;  (159)  134;  (160)  136;  (161)  137; 
(162)  139. 
MINNESOTA.— (36)  1;  (37)  6;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18; 
(43)  19;  (44)  20;  ^45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32; 
(60)  36;  (51,  52)  38;  (53)  39;  (54)  40;  (55)  43;  (56)  45;  (57) 
47;  (58)  49;  (59)  50;  (60)  51;  (61)  52;  (62)  54;  (63)  56;  (64) 
68;   (65)   60;    (66)   61;    (67,  68)   64;    (69)    65;    (70)   68;    (71)   70; 

(72)  71;  (73)  72;  (74)  73;  (75)  74;  (76,  77)  77;  (78,  79)  79; 
(80)  81;  (81,  82)  83;  (83)  85;  (84)  87;  (85)  89;  (86)  91;  (87) 
94;  (88)  97;  (89)  99;  (90)  101;  (91)  103;  (92)  104;  (93)  106; 
(94)  110;  (95)  111;  (96)  113;  (97)  114;  (98,  99)  116;  (100)  117; 
(101)  118;  (98,  102)  120;  (103)  123;  (104)  124;  (105)  127;  (106) 
130;  (107)  131;  (108)  133;  (109)  134;  (110)  136;  (111)  137. 

MISSISSIPPI.— (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35: 
(71)  42;  (72)  48;  (73)  55;  (74)  60;  (75)  65;  (76)  71;  (77)  78; 
(78)  84;  (79)  89;  (80)  92;  (81)  95;  (82)  100;  (83)  102;  (84)  105; 
(85)  107;  (86)  109;  (87)  112;  (88)  117;  (89)  119;  (86,  89,  90) 
122;  (91)  124;  (92)  131;  (93,  94)  136. 

MISSOUEL— (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98) 
14;  (99)  17;  (100)  18;  (101)  20;  (102)  22;  (103)  23;  (104,  105) 
24;  (106)  27;  (107)  28;  (108,  109)  32;  (110,  111)  33;  (112)  34; 
(113,  114)  35;  (115)  37;  (116,  117)  38;  (118)  40;  (119,  120)  41; 
(121)  42;  (122)  43;  (123)  45;  (124,  125)  46;  (126)  47;  (127)  48; 
(128)  49;  (129)  50;  (130)  51;  (131)  52;  (132)  53;  (133)  54;  (134) 
56;  (135,  136)  58;  (137)  59;  (138)  60;  (139)  61;  (140)  62;  (141, 
142)  64;  (143)  65;  (144)  66;  (145)  68;  (146)  69;  (147,  148)  71; 
(149,  150)  73;  (151)  74;  (152)  75;  (153,  154)  77;  (155)  78;  (156)  , 
79;  (157)  80;  (158,  159)  81;  (160)  83;  (161)  84;  (162,  163)  85; 
(164)  86;  (165)  88;  (166)  89;  (167,  168)  90;  (169)  92;  (170,  171) 
94;  (172)  95;  (173)  96;  (174,  175)  97;  (176)  98;  (177)  99;  (178, 
179)  101;  (180,  181,  182)  103;  (183,  184,  185,  186)  105;  (187)  106; 
(188,  189)  107;  (190,  191)  109;  (192)  111;  (193,  194)  112;  (195, 
196)  113;  (197)  114;  (198)  115;  (199)  116;  (200)  118;  (201,  202) 
119;  (203,  204,  205)  120;  (206)  121;  (207,  208,  209)  123;  (210,  211) 
124;  (212)126;  (213,214)  127;  (215)128;  (216,217)129;  (218,219) 
131;  (220)  132;  (221,  222)  133;  (223,  224,  225)  135;  (226)  136; 
(227,  228)  137;  (229)  138;  (230)  139. 

MONTANA.— (9)  18;  (10)  24;  (11)  28;  (12)  S3;  (13)  40;  (14)  43; 
(15)  48;  (16)  50;  (17)  52;  (18)  56;  (19)  61;  (20)  63;  (21)  69; 
(22)  74;  (23)  76;  (24)  81;  (25)  87;  (26^  91;  (27)  94;  (28)  98; 
(29)  101;  (30)  104;  (31)  107;  (32)  108;  (33)  114;  (34)  115;  (35) 
119;  (36)  122;  (37)  127;  (38)  129;  (39)  133;  (40)  135;  (41)  137. 

NEBRASKA.— (22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  20;  (28,  29) 
26;  (30)  27;  (31)  28;  (32,  33)  29;  (34)  33;  (35)  37;  (36)  38; 
(37)  40;  (38)  41;  (39,  40)  42;  (41)  43;  (42,  43)  47;  (44)  48; 
(45,  46)  60;  (47)  53;  (47,  48)  58;  (49)  59;  (50)  61;  (51,  52) 
66;  (53)  68;  (54)  69;  (55)  70;  (56)  71;  (57)  73;  (58)  76;  (59) 
80;  (60)  83;  (61)  87;  (62)  89;  (63)  93;  (64)  97;  '65)  101;  (66) 
103;  (67)  108;  (68)  110;  (69)  HI;  (70)  113;  (71)  115;  (72)  117; 

(73)  119;  (74,  75)  121;  (76,  77)  124;  (78,  79)  126;  (80)  127;  (81) 
129;  (82)  130;  (83)  131;  (84,  85)  133;  (86)  136;  (87)  138. 
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NEVADA.— (19)  3;  (20)  19;  (21)  37;  (22)  58;  (23)  62;  (24)  77; 
(25)  83;  (26)  99;  (27)  103;  (28)  113;  (29)  124;  (30)  133;  (31) 
135. 

NEW  IIAMPSHTRK.— r64)  10;  (62)  IS;  (65)  23;  (66)  49;  (67^  68; 
(68)  73;  (69)  76;  (70)  85;  (71)  93;  (72)  101;  (73)  111;  (74)  124; 
(75)  139. 

NEW  JERSEY.— (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J,  L.)  7; 
(51  N.  J.  L,;  46  N.  J.  Eq.)  14;   (48  N.  J.  Eq.;  52  N.  J.  L.)  19; 

(47  N.  J.  Eq.)  24;  (53  N.  J.  L.)  26;  (48  N.  J.  Eq.)  27;  (49  N 
J.  Eq.)  31;  (.•J4  N.  J.  L.)  33;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.) 
39;  (51  N.  J.  Eq.)  40;  (56  N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57 
N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J.  Eq.;  58  N.  J.  L.)  55;  (59  N. 
J.  L.)  59;  (55  N.  J.  Eq.)  62;  (60  N.  J.  L.)  64;  (56  N.  J.  Eq.)  67; 
(61  N.  J.  L.)  68;  (62  N.  J.  L.)  72;  (57  N.  J.  Eq.)  73;  (63  N.  J. 
L.)  76;  (58  N.  J.  Eq.)  78;  (64  N.  J.  L.)  81;  (59,  60  N.  J.  Eq.) 
83;  (65  N.  J.  L.)  86;  (61  N.  J.  Eq.;  66  N.  J.  L.)  88;  (62  N.  J. 
Eq.)  90;  (67  N.  J.  L.)  91;  (63  N.  J.  Eq.)  92;  (68  N.  J.  L.)  96; 
(64  N.  J.  Eq.)  97;  (69  N.  J.  L.)  101;  (65  N.  J.  Eq.;  70  N.  J.  L.) 
103;  (66  N.  J.  Eq.)  105;  (71  N.  J.  L.)  108;  (67  N.  J.  Eq.)  110; 
(68  N.  J.  Eq.;  72  N.  J.  L.)  Ill;  (69  N.  J.  Eq.)  115;  (73  N.  J.  L.; 
70  N.  J.  Eq.)  118;  (74  N.  J.  L.)  122;  (71  N.  J.  Eq.)  124;  (75  N. 
J.  L.)  127;  (72  N.  J.  Eq.)  129;  (76  N.  J.  L.)  131;  (73  N.  J.  Eq.) 
133;  (77  N.  J.  L.)  134;  (74  N.  J.  Eq.)  135;  (75  N.  J.  Eq.;  78  N.  J. 
L.)  138;  (76  N.  J.  Eq.)  139. 

NEW  YORK.— (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8; 
(113)  10;  (114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120) 
17;  (121)  18;  (122)  19;  (123)  20;  (124,  125)  21;  (126)  22;  (127) 
24;  (128,  129)  26;  (130,  131)  27;  (132,  133)  28;  (134)  30;  (135) 
31;  (136)  32;  (137)  33;  (138)  34;  (139)  36;  (140)  37;  (141)  38; 
(142)  40;  (143)  42;  (144)  43;  (145)  45;  (146)  48;  (147)  49;  (148) 
51;  (149)  52;  (150)  55;  (151)  66;  (152)  57;  (153)  60;  (154)  61; 
(155)  63;  (156)  66;  (157)  68;  (158,  159)  70;  (160)  73;  (161,  162) 
76;  (163,  164)  79;  (165)  80;  (166,  167)  82;  (168)  85;  (169,  170) 
88;  (171)  89;  (172)  92;  (173)  93;  (174)  95;  (175)  96;  (176)  98: 
(177)  101;  (178)  102;  (179)  103;  (180)  105;  (181)  106;  (182)  108; 
(183)  111;  (184)  112;  (185)  113;  (186,  187)  116;  (188)  117;  (184, 
189)  121;  (190,  191)  123;  (192,  193)  127;  (184,  194)  128;  (195) 
133;  (196,  197)  134;  (198,  199)  139. 

NORTH  CAROLINA.— (97,  98)  2;  (99,  100)  6;  (101)  9;  (102)  11; 
(103)  14;  (104)  17;  (105)  18;  (106)  19;  (107)  22;  (108)  23; 
(109)  26;  (110)  28;  (111)  32;  (112)  34;  (113)  37;  (114)  41;  (115) 
44;  (116)  47;  (117)  53;  (118)  54;  (119)  56;  (120)  58;  (121)  61; 
(122)  65;  (123)  68;  (124)  70;  (125)  74;  (126)  78;  (127)  80; 
(128)  83;  (129)  85;  (130)  89;  (131)  92;  (132)  95;  (133)  98: 
(134)  101;  (135)  102;  (136)  103;  (137,138)  107;  (139,140)  111; 
(137,  141,  142)  115;  (143)  118;  (144)  119;  (145)  122;  (146,  147) 
126;  (148,  149)  128;  (150,  151)  134;  (152)  136;  (153)  138. 

NORTH  DAKOTA.— (1)  26;  (2)  33;  (3)  44;  (4)  50;  (5)  57;  (6,  7) 
66;  (8)  73;  (9)  81;  (10)  88;  (11)  95;  (12)  102;  (13)  112;  (14)  116; 
(15,  16)  125;   (17,  18)  138. 

OHIO.— (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio 
St.)  29;  (49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46; 
(52  Ohio  St.)  49;  (53  Ohio  St.)  53;  (54  Ohio  St.)  56;  (55,  56 
Ohio  St.)  60;  (57  Ohio  St.)  63;  (58  Ohio  St.)  65;  (59  Ohio  St.) 
69;  (60  Ohio  St.)  71;  (61  Ohio  St.)  76;  (62  Ohio  St.)  78;  (63 
Ohio  St.)  81;  (64  Ohio  St.)  83;  (65  Ohio  St.)  87;  (66  Ohio  St.) 
90;  (67  Ohio  St.)  93;  (68  Ohio  St.)  96;  (69  Ohio  St.)  100;  (70 
Ohio  St.)  101;  (71  Ohio  St.)  104;  (72  Ohio  St.)  106;  (73  Ohio  St.) 
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112;  (74  Ohio  St.)  113;  (75  Ohio  St.)  116;  (76  Ohio  St.)  118;  (77 
Ohio  St.)  122;  (78  Ohio  St.)  125;  (79  Ohio  St.)  128;  (80  Ohio  St.) 
131;   (81  Ohio  St.)  135;   (82  Ohio  St.)  137. 

OKLAHOMA.— (20,  21;  1  Okl.  Cr.)  129;  (22)  132;  (23,  24,  25,  26)  138; 
(2,  3  Okl.  Cr.)  139. 

OEEGON.— (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  23;  (21) 
28;  (22)  29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (28) 
52;  (29)  54;  (30)  60;  (31)  65;  (32)  67;  (33)  72;  (34)  75;  (35) 
76;  (36)  78;  (37)  82;  (38)  84;  (39)  87;  (40)  91;  (41)  93;  (42) 
95;  (43)  99;  (44)  102;  (45)  106;  (46,  47)  114;  (48)  120;  (49)  124; 
(50)  126;   (51)  131;   (52)  132;   (53)  133;   (54)  135. 

PENNSYLVANIA.— (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4; 
(120,  121  Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125 
Pa.  St.)  11;  (126  Pa.  St.)  12;  (127  Pa.  St.)  U;  (128,  129  Pa.  St.) 
15;  (130,  131  Pa.  St.)  17;  (132,  133,  134  Pa.  St.)  19;  (135,  136 
Pa.  St.)  20;  (137,  138  Pa.  St.)  21;  (139,  140,  141  Pa.  St.)  23; 
(142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27;  (146  Pa.  St.)  28; 
(147,  150  Pa.  St.)  SO;  (151  Pa.  St.)  31;  (148  Pa.  St.)  33;  (149, 
152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  35;  (156  Pa.  St.)  36; 
(157  Pa.  St.)  37;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa. 
St.)  40;  (161  Pa.  St.)  41;  (162  Pa.  St.)  42;  (163  Pa.  St.)  43; 
(164,  165  Pa.  St.)  44;  (166  Pa.  St.)  45;  (167  Pa.  St.)  46;  (168, 
169  Pa.  St.)  47;  (170,  171  Pa.  St.)  50;  (172,  173  Pa.  St.)  51; 
(174,  175  Pa.  St.)  52;  (178  Pa.  St.)  53;  (177  Pa.  St.)  55;  (178 
Pa.  St.)  56;  (179,  180  Pa.  St.)  57;  (181  Pa.  St.)  59;  (182  Pa. 
St.)  61;  (183,  184  Pa.  St.)  63;  (185  Pa.  St.)  64;  (186  Pa.  St.) 
65;  (187  Pa.  St.)  67;  (188  Pa.  St.)  68;  (189  Pa.  St.)  69;  (190 
Pa.  St.)  70;  (191  Pa.  St.)  71;  (192  Pa.  St.)  73;  (193  Pa.  St.)  74; 
(194  Pa.  St.)  75;  (195  Pa.  St.)  78;  (196  Pa.  St.)  79;  (197  Pa. 
8t.)  80;  (198  Pa.  St.)  82;  (199  Pa.  St.)  85;  (195,  200  Pa.  St.) 
86;  (201  Pa.  St.)  88;  (202  Pa.  St.)  90;  (203,  204  Pa.  St.)  93; 
(205  Pa.  St.)  97;  (206  Pa.  St.)  98;  (207  Pa.  St.)  99;  (208  Pa. 
St.)  101;  (209  Pa.  St.)  103;  (210  Pa.  St.)  105;  (211  Pa.  St.)  107; 
(212  Pa.  St.)  108;  (213  Pa.  St.)  110;  (214  Pa.  St.)  112;  (215 
Pa.  St.)  114;  (216  Pa.  St.)  116;  (217  Pa.  St.)  118;  (217,  218  Pa. 
St.)  120;  (219,  220  Pa.  St.)  123;  (221,  222  Pa.  St.)  128;  (223,  224 
Pa.  St.)  132;  (225  Pa.  St.)  133;  (226  Pa.  St.)  134;  (227  Pa.  St.) 
136;  (228  Pa.  St.)  139. 

RHODE  ISLAND.— (15)  2;  (16)  27;  (17)  33;  (18)  49;  (19)  61;  (20) 
78;  (21)  79;  (22)  84;  (23)  91;  (24)  96;  (25)  105;  (26)  106;  (27) 
114;  (28)  125;  (29)  132;  (30)  136. 

SOUTH  CAROLINA.— (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17; 
(33)  26;  (34)  27;  (35)  28;  (36)  31;  (37)  34;  (38)  37;  (39)  39; 
(40)  42;  (41)  44;  (42)  46;  (43)  49;  (44)  51;  (45)  55;  (46)  57; 
(47)  58;  (48)  69;  (49)  61;  (50)  62;  (51)  64;  (52)  68;  (53)  69; 
(54)  71;  (55)  74;  (56,  57)  76;  (58)  79;  (59)  82;  (60,  61)  85;  (62) 
89;  (63)  90;  (64)  92;  (65)  95;  (66)  97;  (67)  100;  (68)  102; 
(69)  104;  (70)  106;  (71)  110;  (73,  74)  114;  (75)  117;  (73,  76)  121; 
(77)  122;  (78)  125;  (79,  80,  81)  128;  (82)  129;  (83,  84,  85)  137; 
(86)  138. 

SOUTH  DAKOTA.— (1)  36;  (2)  39;  (3)  44;  (4)  46;  (5)  49;  (6)  55; 
(7)  58;  (8)  59;  (9)  62;  (10)  66;  (11)  74;  (12)  76;  (13)  79;  (14) 
86;  (15)  91;  (16)  102;  (17)  106;  (18)  112;  (19)  117;  (20)  129; 
(21)  130;  (22)  133;  (23)  139. 

TENNESSEE.— (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  24;  (90)  25; 
(91)  30;  (92)  36;  (93)  42;  (94)  45;  (95)  49;  (96)  54;  (97)  56; 
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CITY  OF  NORTH  BIRMINGHAM  v.  STATE. 

[166  Ala.  122,  52  South.  202.] 

QUO  WARRANTO— Testing  Municipal  FrancMsc— Quo  war- 
ranto is  the  proper  remedy  to  test  the  right  to  the  exercise  of  a 
particular  franchise  not  embraced  within  those  granted  by  the  charter 
of  a  municipality,  and  to  oust  the  corporation,  from  the  exercise  of 
such  franchise,     (p.  19.) 

QUO  WARRANTO — Corporate  Limits  of  Municipality. — Quo 
warranto  does  not  lie  for  the  purpose  of  testing  the  validity  of  the 
corporate  limits  of  a  municipality,     (p.  19.) 

QUO  WARRANTO  —  Limits  of  Municipality— Injunction. — 
Where  city  authorities  assume  to  exercise  mere  corporate  powers 
beyond  the  territorial  boundaries  of  the  corporation,  the  remedy  is 
not  quo  warranto,  but  injunction,     (p.  19.) 

Quo  warranto  by  the  state,  on  the  relation  of  G.  "W.  Sparks 
and  others,  against  the  city  of  North  Birmingham  and  its 
officers,  to  test  the  validity  of  the  extension  of  the  corporate 
limits  of  the  town  made  by  an  order  and  decree  of  a  probate 
judge.  The  petition  sot  out  the  preliminary  steps  taken  and 
designated  the  papers  filed  in  the  office  of  such  judge.  It 
showed  that  an  election  was  had  and  that  a  majority  was  in 
favor  of  the  incorporation.  It  was  set  out  that  the  relator 
was  a  resident  and  owner  of  real  estate  within  the  extension 
proposed,  and  that  he  was  opposed  to  the  alteration  or  change. 
Irregularities  were  charged  and  fraud  alleged  in  procuring 
signatures  to  the  petition  for  extension.  It  was  also  alleged 
that  the  defendants  were  seeking  to  make  all  the  laws  and 
ordinances  governing  North  Birmingham  apply  to  the  ter- 
ritory sought  to  be  included;  that  efforts  were  being  made  to 
enforce  the  collection  of  taxes,  etc.,  within  such  extension; 
and  that  notice  had  been  served  that,  if  the  taxes  were  not 
paid,  the  property  would  be  sold,  etc.  The  prayer  of  the 
petition  was  that  the  proposed  extension  be  declared  in- 
operative and  void ;  and  that  the  defendants  be  excluded  from 
the  offices  and  franchises  they  were  usurping  and  attempting 
to  hold  in  the  territory  sought  to  be  incorporated. 

Am.  St.  Rep.,  Vol.  139—2  (17) 
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C.  B.  Smith,  for  the  appellant. 
Frank  S.  Andress,  for  the  appellee. 

»2«  ANDERSON,  J.  Section  5450  of  the  Code  of  1907, 
as  to  quo  warranto,  has  no  application  to  municipal  corpora- 
tions, and  this  proceeding  must  have  been  attempted  unaer 
section  5453,  which  provides  for  the  action  in  the  cases  there 
enumerated.  Subdivisions  2  and  3  can  have  no  bearing  on 
the  present  case,  and  the  relator  must  be  proceeding  under 
subdivision  1  of  section  5453.  This  subdivision  provides  that 
the  action  may  be  brought  in  the  following  cases :  "  (1)  When 
any  person  usurps,  intrudes  into,  or  unlawfully  holds  or  exer- 
cises any  public  office,  civil  or  military,  or  any  franchise  within 
this  state,  or  any  office  in  a  corporation  created  by  the  au- 
thority of  this  state,"  The  information  and  proof  shows  that 
the  respondents  are  legal  officers  of  North  Birmingham,  and 
it  does  not  appear,  by  averment  or  proof,  that  they  are  exercis- 
ing any  franchise  or  powers  not  authorized  by  the  charter. 
It  does  not  appear  that  the  things  they  are  doing  or  attempt- 
ing to  do  are  not  authorized  by  the  charter  of  North  Birming- 
ham. 

The  only  complaint  against  the  respondents  is  that  they  are 
exceeding  their  jurisdiction  by  doing  or  threatening  to  do 
charter  or  franchise  acts  beyond  the  legal  limits  of  North 
Birmingham.  This  would  not  be  the  unlawful  holding  or 
exercise  of  a  public  office,  or  the  unlawful  holding  or  exercise 
of  a  franchise.  They  are  properly  in  office,  and  the  fran- 
chise that  they  are  using  is  not  questioned,  nor  are  the  acts 
complained  of  unauthorized.  They  are  merely  charged  with 
going  beyond  the  limits  of  jurisdiction  in  the  exercise  of  an 
office  or  franchise.  Section  5453  was  not  intended  to  correct 
a  mere  abuse  or  excessive  use  of  an  office,  or  franchise,  ^^^  but 
to  remove  a  usurper  from  an  office,  or  to  prevent  the  use  of 
a  franchise  which  did  not  exist.  It  may  be  that  an  abuse  of 
power  might  forfeit  the  charter  of  a  business  corporation 
under  section  5450 ;  but,  as  we  have  observed,  this  section  does 
not  apply  to  municipal  corporations.  We  are  borne  out  in  the 
correctness  of  this  conclusion  by  section  5465,  which  fixes 
the  character  of  judgment  as  to  the  unlawful  use  of  a  fran- 
chise and  which  requires  an  exclusion  from  the  office  or 
franchise.  The  manifest  purpose  of  the  present  information  is 
to  test  the  validity  of  the  annexation  of  certain  territory  to 
North  Birmingham  and  to  restrain  the  respondents  from  ex- 
ercising acts  over  same — not  to  oust  them  from  the  exercise 
of  a  franchise.  Indeed,  the  judgment  rendered  does  not 
comply  with  the  statute.  It  excludes  the  respondents  from 
the  franchise,  but  in  effect  merely  restrains  or  enjoins  thera 
from  doing  certain  things  in  this  newly  acquired  territory. 
If  the  respondents  are  exceeding  their  jurisdiction  or  au- 
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thority,  this  may  be  checked  by  an  appropriate  proceeding, 
but  not  by  a  quo  warranto  to  test  their  title  to  an  office  or 
right  to  a  franchise.  Here  the  franchise  exists,  and  the  re- 
spondents are  only  charged  with  an  excessive  use  of  same,  and 
are  sought  to  be  enjoined  from  using  same  in  a  certain  way, 
and  not  that  they  be  ousted  from  said  franchise. 

Quo  warranto  is  the  proper  remedy  to  test  the  right  to  the 
exercise  of  particular  franchises  not  embraced  within  those 
granted  by  the  charter,  and  to  oust  the  corporation  from  the 
exercise  of  such  franchise:  Uniontown  v.  Glass,  145  Ala.  471, 
39  South.  814,  8  Ann.  Cas.  320;  17  Am.  &  Eng.  Ency.  of  PI. 
&  Pr.  396;  Spelling  on  Extraordinary  Relief,  1801.  The  act 
complained  of  in  the  Glass  case  (145  Ala.  471,  39  South.  814, 
8  Ann.  Cas.  320)  was  the  exercise  of  a  franchise  not  given 
by  the  charter,  and  not  the  excessive  use  of  a  chartered  right. 
On  the  other  hand,  it  seems  well  settled  by  the  *^''  great 
weight  of  authority  that  where  city  authorities  assume  to  exer- 
cise mere  corporate  powers  beyond  the  territorial  boundaries 
of  the  corporation,  the  remedy  is  not  quo  warranto,  but  in- 
junction :  Spelling  on  Extraordinary  Helief,  sec.  1802 ;  High 
on  Extraordinary  Remedies,  sec.  618 ;  Stultz  v.  State,  65  Ind. 
492;  People  v.  Whitcomb,  55  111.  172;  Delphi  v.  Startzman, 
104  Ind.  343,  3  N.  E.  937.  The  Indiana  statute  on  quo 
warranto,  considered  in  Stultz  v.  State,  65  Ind.  492,  was  iden- 
tical to  subdivision  1  of  section  5453  of  the  Code  of  Alabama 
of  1907 :  Leigh  v.  State,  69  Ala.  261. 

The  circuit  judge  erred  in  giving  the  relator  relief,  and 
the  judgment  must  be  reversed,  and  one  is  here  rendered  dis- 
missing the  information. 

Dowdell,  C.  J.,  and  Sayre  and  Evans,  JJ.,  concur. 


As  to  Quo  Warranto  to  Test  the  Validity  of  a  Municipal  Incorporation, 
see  State  v.  City  of  South  Park,  34  Wash.  162,  101  Am.  St.  Eep.  998, 
and  cases  cited  iu  the  cross-reference  note  thereto. 


SHRINER  V.  CRAFT. 

[166  Ala.   146,  51  South.  884.] 

CONTRACTS — Parties — Name  of  Third  Person  at  End. — If  a 
contract  states  distinctly  that  it  is  between  two  designated  parties, 
the  fact  that  another  person's  name  appears  at  the  end  of  the  con- 
tract with  that  of  one  of  the  parties  does  not  make  it  his  contract. 
(p.  23.) 

PLEADING — Amendment. — The  Striking  Out  of  an  Improper 
Party  does  not  work  a  discontinuance  of  the  case;  and  it  cannot  be 
material  how  the  fact  comes  to  the  knowledge  of  the  court  that  such 
person  is  an  improper  party;  whether  it  appears  upon,  the  face  of  the 
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pleading,  or  is  brought  to  the  attention  of  the  court  by  demurrer,  or 
is  subsequently  made  to  appear  in  the  evidence,     (p.   23.) 

CONTRACTS — ^Modification  by  Oral  Agreement. — The  parties 
to  a  written  contract  may,  by  mutual  parol  agreement,  modify  the 
contract;  but  such  modification  can  be  nothing  but  a  new  contract  and 
must  be  supported  by  a  consideration  lilte  every  other  contract,  (pp. 
23,  24.) 

CONTBACl'S — Rescission,  What  Constitutes — New  Contract. — 
It  is  essential  to  the  mutual  assent  to  a  written  contract  that  there 
be  something  to  be  assented  and  agreed  to  on  each  side;  and  if  the 
parties  agree  to  rescind  the  contract,  and  each  one  gives  up  the 
provisions  for  his  benefit,  the  mutual  assent  is  complete,  and  the 
parties  are  then  competent  to  malse  any  new  contract  that  may  suit 
them.     (p.  26.) 

CONTRACTS — Modification  by  Parol  Agreement — Considera- 
tion.— Where  the  parties  to  a  written  contract  seek  to  modify  it  by 
a  parol  agreement,  the  mutual  obligations  assumed  by  the  parties,  at 
the  time  of  the  modification,  constitute  a  sufficient  consideration.  If 
one  piece  of  contract  work  is  substituted  for  another,  the  contractor 
is  released  from  doing  one  in  consideration  that  he  will  do  the  other. 
(pp.  23,  26.) 

CONTRACTS — Modification  by  Parol  Agreement — ^Nudum  Pac- 
tum.— Where  the  parties  to  a  written  contract  seek  to  modify  it  by  a 
parol  agreement,  but  one  of  the  parlies  does  not  assume  any  obliga- 
tion or  release  any  right,  then  a  promise  by  the  other  is  a  nudum 
pactum  and  void.     (p.  23.) 

CONTRACT — Refusal  to  Perform  Unless  Paid  More. — If  a 
party  refuses  to  do  the  work  which  his  contract  requires  him  to  do, 
or  even  threatens  to  abandon  the  work  unless  he  is  paid  more,  and 
the  other  promises,  while  the  original  contract  is  still  subsisting,  to 
pay  more,  such  promise  is  merely  one  to  pay  for  what  the  promisee 
was  already  obliged  to  do,  and  a  nudum  pactum,     (pp.  23,  24.) 

CONTRACT  TO  BUILD — Action  for  Breach — Demurrer  to  Plea. 
There  is  no  error  in  sustaining  a  demurrer  to  a  plea,  in  an  action 
for  the  breach  of  a  contract  to  build,  alleging  a  breach  of  the  plain- 
tiff's agreement  to  have  an  ordinance  passed  taking  out  of  the  fire 
limits  the  lots  on,  which  the  contractor  was  to  build  in  time  to 
enable  him  to  begin  work  as  required  by  the  contract,  where  such 
plea  alleges  that  the  ordinance  was  not  passed  until  two  weeks  after 
the  time  when  the  defendant  was  to  commence  work  on  the  houses 
according  to  the  contract;  and  where  the  contract,  set  out  in  the 
complaint,  does  not  fix  any  time  when  work  was  to  be  commenced. 
Such  plea  is  also  subject  to  demurrer  in  not  showing  whether  the 
agreement  to  have  the  ordinance  passed  was  made  at  the  time  of 
the  original  contract  or  afterward,  and  in  not  showing  whether  there 
was  any  consideration  for  it.     (p.  27.) 

CONTRACT  TO  BUILD — ^Architect's  Certificate — Evidence, — 
Where  the  owner  brings  an  action  for  the  breach  of  a  building  con- 
tract by  abandonment,  the  certificate  of  the  architect  is  admissible 
in  evidence  if  the  contract  provides  that  the  certificate  as  to  the 
expenses  incurred  by  the  owner  and  the  damages  incurred  through 
default  shall  be  audited  and  certified  by  the  architect,  whose  cer- 
tificate thereof  shall  be  conclusive  upon  the  parties,     (p.  27.) 

CONTRACT  TO  BUILD — Architect's  Certificate — Conclusive- 
ness.— The  mere  admission  in  evidence  of  an  architect's  certificate 
does  not  necessarily  make  it  conclusive  evidence  of  the  facts  re- 
cited; but  where  a  building  contract  specially  provides  that  such 
certificate  shall  be  final  and  conclusive,  it  is  so  in  its  legal  effect  on 
the  parties  to  the  contract,  and  can  be  impeached  only  for  fraud, 
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or   such   gross   mistakes    as  would    imply   bad   faith    or   a   failure   to 
exercise  an  honest  judgment,     (p.  27.) 

Action  by  John  Craft  against  William  H.  Shriner.  It 
appears  that  Mary  R.  Shriner  attached  her  signature  to  the 
contract  involved,  and  was  originally  sued.  The  complaint, 
however,  was  afterward  amended,  upon  her  demurrer  and 
motion,  so  as  to  strike  her  as  a  party  defendant.  The  other 
defendant  then  moved  for  a  discontinuance  because  of  such 
striking.  The  other  errors  complained  of  were  the  sustaining 
of  the  appellee's  demurrer  to  the  second  and  third  pleas  of 
defendant.     Those  pleas  were  as  follows: 

"(2)  That  subsequently  to  the  making  of  said  contract 
set  out  in  the  complaint,  the  plaintiff  and  the  defendant 
modified  said  contract  by  mutual  agreement,  in  this:  The  de- 
fendant requested  the  plaintiff  in  substance  as  follows :  At  the 
end  of  each  week  during  the  time  that  defendant  should  be  at 
work  on  said  contract  on  said  building  to  advance  a  sufficient 
amount  to  satisfy  the  laborers  on  said  building,  and  the  plain- 
tiff agreed  with  the  defendant  to  so  advance  at  the  end  of 
each  week  a  sufficient  amount  to  pay  the  laborers  that  work 
on  said  building. 

"(3)  And  for  further  answer  to  said  complaint  the  said 
William  A.  Shriner  alleges  that,  after  he  entered  into  a  con- 
tract with  the  plaintiff,  it  was  agreed  between  him  and  the 
plaintiff  that  the  plaintiff  should  furnish  at  the  end  of  each 
week  the  money  necessary  to  pay  the  men  employed  by  the 
defendant  in  the  erection  of  said  houses;  and  said  defendant 
alleges  that  the  plaintiff  breached  such  agreement,  in  that  he 
failed  to  furnish  at  the  end  of  each  week  the  money  necessary 
to  pay  the  laborers  the  defendant  had  employed  in  erecting 
said  houses;  and  the  defendant  avers  that  such  breach  of  the 
agreement  by  the  plaintiff  occurred  before  he  (the  defend- 
ant) abandoned  the  contract." 

The  demurrers  were:  To  the  second  plea,  that  it  did  not 
appear  that  plaintiff  failed  to  comply  with  his  promise  to 
advance;  and  that  it  did  not  appear  that  there  was  any  con- 
sideration for  the  promise  to  advance;  and  no  justification 
was  shown  on  the  part  of  the  defendant  for  his  breach  of  the 
contract.  To  plea  3,  because  it  did  not  appear  that  plaintiff 
elected  to  rescind  such  contract  on  account  of  the  alleged 
breach;  or  that  defendant's  promise  was  dependent  on  plain- 
tiff's promise  to  advance;  and  also  no  consideration. 

The  other  pleas  set  up  the  same  matter  in  an  amplified 
form  and  with  more  particularity,  except  the  ninth,  which  was 
as  follows: 

"(9)  The  defendant,  as  a  defense  to  the  action  of  the 
plaintiff,  saith  that  at  the  time  the  said  action  was  com- 
menced the  plaintiff  was  indebted  to  him  in  the  sum  of  two 
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hundred  and  fifty  dollars  damages,  arising  in  connection  with 
the  contract  described  in  the  complaint,  in  this:  That  the 
buildings  provided  for  to  be  erected  under  the  contract  de- 
scribed in  the  complaint  were  to  be  built  upon  lots  of  land 
lying  within  what  are  known  as  the  'fire  limits'  of  the  city 
of  i\robile,  within  which  limits  it  was  unlawful  to  erect  frame 
buildings,  such  as  was  provided  in  the  contract  described  in  the 
complaint  should  be  erected  on  said  lot,  and  the  plaintiff  agreed 
with  the  defendant  that,  because  he  was  a  member  of  the  gen- 
eral council  of  the  city  of  Mobile,  he  would  have  an  ordinance 
passed  by  the  general  council  of  the  city  of  Mobile  excepting 
these  lots  from  the  provisions  of  said  ordinance  and  permitting 
defendant  to  erect  frame  buildings  on  said  lot,  and  that  he 
would  do  this  sufficiently  in  advance  of  the  commencement  of 
the  contract  to  enable  the  defendant  to  begin  the  erection  of 
buildings  upon  the  day  prescribed  by  the  terms  of  the  contract; 
but  defendant  says  that  plaintiff  negligently  failed  to  secure 
the  passage  of  such  ordinance  as  would  exempt  the  buildings 
to  be  erected  under  the  contract  from  the  provisions  of  law 
establishing  the  fire  limits  of  the  city  of  Mobile,  until  two 
weeks  had  elapsed  after  the  time  defendant  was  required  to 
commence  constructing  said  building  under  the  terms  of  the 
contract,  and  the  defendant  says  that  by  the  said  delay  of 
the  plaintiff  he  was  damaged  in  the  sum  of  two  hundred  and 
fifty  dollars,  which  he  hereby  offers  to  set  off  against  the  de- 
mand of  the  plaintiff,  and  he  claims  judgment  for  the  excess." 
This  plea  was  demurred  to  on  the  ground  that  the  agree- 
ment alleged  was  void  for  uncertainty  and  because  it  did  not 
set  out  the  time  when  the  alleged  agreement  was  made.  The 
suit  was  upon  the  breach  of  the  contract  made  by  Shriner  to 
construct  certain  buildings  for  Craft,  which  contract  seems 
to  have  been  abandoned  by  Shriner.  There  was  a  judgment 
for  the  plaintiff,  and  the  defendant  appealed. 

Frederick  G.  Bromberg,  for  the  appellant. 

Gregory  L.  &  H.  T.  Smith,  for  the  appellee. 

'^^^  SIMPSON,  J.  This  is  an  action  by  the  appellee  against 
the  appellant  for  damages  for  the  breach  of  a  contract,  by 
which  the  defendant  undertook  and  agreed  to  furnish  material 
and  build  two  houses  in  accordance  with  the  contract  set  out 
in  the  record. 

^'^^  The  first  assignments  of  error  insisted  on  (numbered 
1  and  2)  are  to  the  sustaining  of  the  demurrer  of  Mary  R. 
Shriner,  on  the  ground  that  the  complaint  shows  on  its  face 
that  Mary  R.  Shriner  was  not  a  party  to  the  contract  sued  on, 
and  the  third,  fourth  and  fifth  assignments  relate  to  the  same 
subject,  to  wit,  to  the  refusal  of  the  court  to  grant  the  motion 
of  a  discontinuance  of  the  ca.se,  because  of  the  amendment  of 
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the  complaint,  by  striking  out  the  name  of  said  Mary  R. 
Shriner. 

There  was  no  error  in  either  action  of  the  court.  The  con- 
tract sued  on  is  set  out  in  the  complaint,  and  it  states  dis- 
tinctly that  it  is  between  W.  A.  Shriner  and  John  Craft. 
The  fact  that  Mary  R.  Shriner's  name  appears  at  the  end  of 
the  contract  with  W.  A.  Shriner  does  not  make  it  her  con- 
tract. The  statute  is  clear  on  the  right  of  amendment  by 
striking  out  parties,  and  our  decisions  are  uniform  to  the 
effect  that  the  striking  out  of  an  improper  party  does  not 
work  a  discontinuance  of  the  case.  It  cannot  be  material  how 
the  fact  comes  to  the  knowledge  of  the  court  that  such  person 
is  an  improper  party;  whether  it  appears  upon  the  face  of 
the  pleading  and  is  brought  to  the  attention  of  the  court  by 
demurrer  or  is  subsequently  made  to  appear  in  the  evidence: 
Code  1907,  sec.  5367,  and  cases  cited. 

A  number  of  the  assignments  of  error  are  grouped  by  the 
appellant  in  his  brief,  being  questions  raised  on  sustaining 
motions  to  strike  and  demurrers  to  pleas,  which  set  up  a 
modification  of  the  contract.  The  first  proposition  is  correct, 
to  wit,  that  the  parties  to  a  written  contract  may,  by  mutual 
parol  agreement,  modify  the  contract ;  but  the  second  proposi- 
tion, to  wit,  that  said  modification  is  binding  without  any  new 
consideration,  is  not  so  clear.  While  there  are  some  expres- 
sions in  the  cases  which  seem  to  dispense  with  the  necessity 
of  *^^  a  consideration  to  a  modification  of  a  contract,  yet  a 
modification  can  be  nothing  but  a  new  contract,  and  must  be 
supported  by  a  consideration  like  every  other  contract.  An 
analysis  of  the  cases  shows  that  it  would  be  more  accurate  to 
say  that  the  mutual  obligations  assumed  by  the  parties,  at  the 
time  of  the  modification,  constitute  a  sufficient  consideration, 
and  if  one  of  the  parties  does  not  assume  any  obligation  or 
release  any  right,  then  a  promise  by  the  other  is  a  nudum 
pactum  and  void. 

Where  a  teacher,  who  had  been  employed  at  an  annual 
salary,  agreed  to  give  up  his  definite  contract  and  to  serve 
during  the  pleasure  of  the  board,  it  was  held  that  the  change 
in  the  terms  of  the  teacher's  service  furnished  a  sufficient 
consideration  for  the  promise  of  increased  compensation: 
Hildreth  v.  Pinkerton  Academy,  29  N.  H.  227. 

Where  an  agreement  to  do  blasting  on  certain  terms  was 
made  upon  the  representations  of  the  defendant  as  to  the 
quality  of  the  rock  to  be  blasted,  and  it  was  found  that  the 
rock  was  much  harder,  and  useless  to  the  party  blasting,  in 
place  of  being  useful,  as  represented,  a  new  agreement  to  pay 
more  for  the  work  was  supported  by  the  additional  work 
which  the  other  party  agreed  to  perform:  Osborne  v.  Olleilly, 
42  N.  J.  Eq.  467.  9  Atl.  209. 
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There  is  a  class  of  cases,  in  which  the  original  contract  had 
been  abandoned,  and  the  parties  afterward  entered  into  a  new 
parol  contract  for  the  performance  of  the  same  work  on  dif- 
ferent terms,  and  the  contract  was  held  to  be  valid.  The 
theory  of  these  cases  seems  to  be  that  either  party  may 
abandon  the  contract  and  subject  himself  to  the  penalty  or 
liability  therefor,  and  then  the  parties  are  at  liberty  to  make 
another  contract,  in  which  the  original  work  stipulated  for 
in  the  ^'^^  first  contract  may  be  a  sufficient  consideration  for 
the  second,  leaving  the  parties  to  their  remedies  on  account  of 
the  abandonment  of  the  first  contract,  unless  special  provision 
be  made  to  release  the  same :  Munroe  v.  Perkins,  9  Pick.  298, 
20  Am.  Dec.  475 ;  Coyner  v.  Lynde,  10  Ind.  282 ;  Morrison  v. 
Heath,  11  Vt.  610;  Koerper  v.  Royal  Inv.  Co.,  102  Mo.  App. 
543,  77  S.  W.  307. 

Other  cases  have  gone  a  step  further,  and  have  held  that, 
if  one  party  finds  himself  in  such  a  position  that  he  cannot 
carry  out  the  contract  on  the  terms  provided,  and  notifies  the 
other  party  that  he  will  abandon  the  contract  unless  different 
terms  are  granted,  said  second  party  has  the  option  either 
to  let  the  contract  be  abandoned,  and  depend  on  his  action  for 
damages,  or  to  make  the  new  agreement,  the  consideration 
being  that  he  considers  it  worth  more  to  him  to  have  the 
benefits  of  the  new  agreement  than  to  recover  his  damages 
for  the  breach  of  the  original  contract:  Bishop  v.  Busse,  69 
111.  503. 

It  seems  to  this  court  that  this  latter  class  of  cases  has 
reached  a  dangerous  limit  in  permitting  one  party  to  be 
bound  by  his  promise  to  another,  who  has  promised  nothing 
but  what  he  was  already  under  contract  obligation  to  per- 
form, which  is  no  consideration  at  all :  Koerper  v.  Royal  Inv. 
Co.,  102  Mo.  App.  543,  77  S.  W.  307;  Widiman  v.  Brown, 
83  Mich.  241,  47  N.  W.  231 ;  Davis  v.  Morgan,  117  Ga.  504, 
97  Am.  St.  Rep.  171,  43  S.  E.  732,  61  L.  R.  A.  148 ;  "Willing- 
ham  Sash  &  Door  Co.  v.  Drew,  117  Ga.  850,  45  S.  E.  237. 

Where,  upon  the  mere  statement  of  the  defendant  that 
the  drilling  of  the  well  would  be  very  expensive,  plaintiffs 
agreed  to  reduce  the  price  of  drilling,  it  was  held  no  modifica- 
tion of  the  contract  (Wendling  v.  Snyder,  30  Ind.  App.  330, 
65  N.  E.  1041),  the  court  saying:  "The  evidence  did  not  tend 
to  prove  ^"^  an  abandonment  or  modification  of  the  original 
contract,"  and  that  the  work  was  done  under  the  new  con- 
tract. 

In  our  early  case  of  Young  v.  Fuller,  29  Ala.  464,  no  ques- 
tion was  raised  about  consideration,  the  only  question  being 
that  the  parties  might,  by  a  subsequent  written  contract, 
guarantee  the  genuineness  of  a  note  which  had  been  indorsed 
by  one  to  the  other,  by  providing  that  if  the  note  turned  out 
to  be  void,  the  transaction  was,  in  effect,  to  be  canceled. 
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In  the  case  of  Thomason  v.  Dill,  30  Ala.  444,  T.  had  pur- 
chased a  slave  from  D.,  taken  a  bill  of  sale,  and  given  his 
promissory  note,  but  left  the  slave  with  D.  until  he  (T.)  went 
to  procure  sureties,  and  the  court  held  that  if  the  promise  of  T. 
to  procure  the  surety  was  after  the  consummation  of  the 
contract,  in  pursuance  merely  of  a  prior  unaccepted  offer, 
it  was  nudum  pactum,  but  if  the  parties  mutually  agreed  to 
modify  the  contract,  T.  's  right  to  the  slave  not  to  attach  until 
he  executed  the  proposed  note,  the  promise  of  each  is  sup- 
ported by  a  sufficient  consideration:  See  Thomason  v.  Dill, 
34  Ala.  175. 

In  the  case  of  Johnson's  Admr.  v.  Sellers'  Admr.,  33  Ala. 
265,  the  defendant  had  entered  into  a  contract  to  take  charge 
of  a  school,  and  there  being  a  dispute  as  to  whether  he  was 
bound,  under  the  original  contract,  to  bring  his  wife  to  the 
school  as  a  teacher,  it  was  agreed  to  pay  him  an  additional 
amount  to  bring  her.  The  court  held  that  the  defendant  could 
not  refuse  to  perform  his  contract  and  make  that  a  sufficient 
consideration  for  a  promise  of  payment  of  a  sum  to  induce 
him  to  perform  his  contract,  though  one  party  might  waive 
the  performance  of  the  contract  and  the  two  agree  to  rescind 
or  modify  the  contract  and  ingraft  new  provisions  on  it, 
but  that,  ^^^  while  the  original  contract  was  subsisting,  a 
promise  to  prevent  its  breach  was  without  consideration. 

In  the  case  of  Burkham  v.  Mastin,  54  Ala.  122,  emphasis 
is  placed  on  the  fact  that  the  part  payment  made  at  the 
time  of  the  additional  contract  was  before  anything  was  due, 
thus  furnishing  a  consideration  for  the  modification,  and  the 
court  held  that,  in  that  phase  of  the  case,  the  modification 
was  supported  by  a  consideration,  but  "if  such  agreement 
is  made  only  to  induce  a  performance,  or  to  prevent  a  breach 
of  the  original  contract,  it  would  be  without  consideration, 
and  could  not  be  supported." 

In  the  case  of  Hall  v.  Jones,  56  Ala.  493,  where  the  ques- 
tion was  whether  the  assumption  of  the  debt  of  the  old 
firm  by  the  new  one  discharged  the  old  one,  this  court, 
speaking  through  Stone,  J.,  said:  "It  requires  the  same 
mutuality  to  vary  or  modify  a  contract  as  it  does  to  create 
it  in  the  first  instance;  for  the  modification  is  only  a  species 
of  contract.  The  mutual  agreement  of  the  parties,  a  promise 
for  a  promise,  is  sufficient  to  uphold  such  modified  contract 
without  new  consideration." 

In  the  case  of  Cooper  v.  Mcllwain,  58  Ala.  296,  the  original 
contract  was  expressly  rescinded  and  a  new  written  contract 
made,  and  on  these  facts  the  court  says  that  the  parties 
"may  rescind  or  modify  it  at  pleasure;  and  their  mutual 
assent  is  all  that  is  necessary  to  support  the  modification  or 
rescission. ' ' 
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In  the  case  of  Robinson  v.  Bullock,  66  Ala.  548,  the  ques- 
tion at  issue  was  whether,  by  a  subsequent  agreement,  one 
party  was  substituted  for  another  who  was  to  furnish  the 
saw-logs  (which  necessarily  involved  the  mutual  promise  to 
release  the  first,  and  that  the  second  would  perform  the 
work)  ;  this  court  properly  said  that  "no  other  considera- 
tion is  necessary  to  support  ^^^  such  agreement  than  the 
mutual  assent  of  the  parties." 

The  case  of  Badders  v.  Davis,  88  Ala.  367,  6  South.  834, 
involved  the  substitution  of  certain  work  for  others  named 
in  the  specifications,  which,  of  course,  involved  the  mutual 
agreements  to  release  the  original  items  on  one  side  and  to 
perform  the  new  work  on  the  other. 

In  the  case  of  Clark  v.  Jones,  85  Ala.  127,  4  South.  771. 
the  consideration  for  the  new  promise  was  the  surrender  of 
the  contract  and  leaving  funds  in  the  hands  of  the  defendant 
to  pay  the  claims  assumed,  and  the  court  said:  "An  agree- 
ment made  to  prevent  the  breach  of  a  contract,  or,  after  a 
breach,  to  assume  and  pay  the  liabilities  of  the  contractor 
without  other  consideration  than  the  mere  agreement  to 
rescind,  is  nudum  pactum." 

The  theory  of  Cornish  v.  Suydam,  99  Ala.  620,  13  South. 
118,  is  that  the  new  contract  was  a  rescission  of  the  old  con- 
tract, and  the  substitution  of  the  new  one  for  it. 

In  the  case  of  Pioneer  Savings  &  Loan  Co.  v.  Nonnemacher, 
127  Ala.  521,  30  South.  79,  the  consideration  for  the  agree- 
ment to  change  the  date  of  maturity  of  the  shareholders' 
stock  was  that  he  was  released  from  liability  for  extra  assess- 
ments provided  for  in  the  original  subscription,  and  the 
court  properly  said  that  the  mutual  assent  of  the  parties 
was  all  that  was  necessary. 

It  is  manifest  that,  in  order  for  there  to  be  a  mutual 
assent,  there  must  be  something  to  be  assented  and  agreed 
to  on  each  side.  Where  the  parties  agree  to  rescind  the 
contract,  each  one  gives  up  the  provisions  for  his  benefit,  the 
mutual  assent  is  complete,  and  the  parties  are  then  compe- 
tent to  make  any  new  contract  that  may  suit  them.  Where 
one  piece  of  work  is  substituted  ^^''  for  another,  the  con- 
tractor is  released  from  doing  one,  in  consideration  that  he 
will  do  the  other.  But  where  one  party  refuses  to  do  the 
work,  which  his  contract  requires  him  to  do,  or  even  threatens 
to  abandon  the  work,  unless  he  is  paid  more,  and  the  other 
promises  to  pay  more,  the  original  contract  still  remaining 
subsisting,  we  consider  it  merely  a  promise  to  pay  for  what 
he  was  already  obliged  to  do,  and  a  nudum  pactum;  con- 
sequently there  was  no  error  in  sustaining  demurrers  and 
striking  pleas,  as  set  out  in  assignments  Nos.  6  to  16,  in- 
clusive. 
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There  was  no  error  in  sustaining  the  demurrer  to  the 
ninth  plea.  Said  plea  alleges  that  the  ordinance  in  ques- 
tion was  not  passed  until  two  weeks  after  the  time  when 
defendant  was  to  commence  work  on  the  houses  according 
to  the  contract,  and  the  contract  is  set  out  in  the  complaint, 
and  does  not  fix  any  time  when  work  was  to  be  commenced. 
Moreover,  the  plea  does  not  show  whether  the  agreement  to 
have  the  ordinance  passed  was  made  at  the  time  of  the 
original  contract  or  after,  nor  whether  there  was  any  con- 
sideration for  it.  It  does  not  set  up  any  supposed  invalidity 
in  the  agreement. 

There  was  no  error  in  admitting  the  certificate  of  the 
architect.  The  contract  (section  5)  particularly  provided 
for  the  certificate  and  authorized  the  plaintitf  to  act  on  it. 
The  admission  of  the  paper  does  not  necessarily  make  it  con- 
clusive evidence  of  the  facts  recited.  That  matter  could  be 
brought  up  by  the  offer  to  controvert  it. 

The  certificate  of  the  architect  (Exhibit  "E")  is  also  pro- 
vided for  by  section  5  of  the  contract,  and  was  therefore 
admissible.  The  certificate  states  that  the  architect  had 
audited  the  expense  incurred,  etc.,  in  accordance  with  the 
provisions  of  the  contract.  The  exception  to  the  introduc- 
tion of  this  certificate  did  not  suggest  that  there  had  been 
anything  wrong  about  the  manner  in  *^*  which  the  expense 
account  was  audited,  but  merely  that  it  was  "not  accompanied 
by  the  papers  required  by  article  5  of  the  contract."  Said 
article  does  not  require  such  certificate  to  be  accompanied  by 
any  papers. 

Article  5  of  the  contract  provides  that  the  certificate  of 
the  architect  as  to  the  expenses  incurred  by  the  owner  and 
the  damages  incurred  through  default  "shall  be  audited 
and  certified  by  the  architect,  whose  certificate  thereof  shall 
be  conclusive  upon  the  parties."  The  architect's  certificate 
Vv'as  made  out  in  accordance  with  the  contract,  and  certified 
that  the  amount  due  plaintiff  is  one  thousand  and  thirty-five 
dollars  and  thirty-four  cents,  and  the  court,  on  request  of 
the  plaintiff,  instructed  the  jury,  if  they  believed  the  evi- 
dence, to  find  for  the  plaintiff  for  that  amount. 

Where  a  building  contract  specially  provides  that  the 
certificate  of  the  architect  shall  be  final  and  conclusive,  it 
is  conclusive  and  binding  in  its  legal  operation  and  effect 
on  the  parties  to  the  contract,  and  can  be  impeached  only 
for  fraud,  or  such  gross  mistakes  as  would  imply  bad  faith 
or  a  failure  to  exercise  an  honest  judgment:  6  Cyc.  40—4:5, 
and  notes;  Tally  v.  Parsons,  131  Cal.  516,  63  Pac.  833; 
Charlton  v.  Scoville,  144  N.  Y.  691,  39  N.  E.  394;  Baltimore 
etc.  Ry.  Co.  v.  Scholes,  14  Ind.  App.  524,  56  Am.  St.  Rep. 
307,  43  N.  E.  156  J  United  States  v.  Gleason,  175  U.  S.  588, 
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20  Sup.  Ct.  Rep.  228,  44  L.  ed.  284;  Martinsburg  v.  March, 
114  U.  S.  549,  9  Sup.  Ct.  Rep.  1035,  29  L.  ed.  255. 

There  was  no  error  in  giving  said  general  charge,  and,  that 
being  the  case,  it  is  unnecessary  to  discuss  other  charges 
and  points  on  evidence  raising  the  same  question.     ,  -  - 

The  judgment  of  the  court  is  affirmed. 

Dowdell,  C.  J.,  and  McClellan  and  Mayfield,  JJ.,  concur. 


A  Written  Contract  may  6e  Modified  by  Parol. — After  a  contract  has 
been  reduced  to  writing  the  parties'  may,  before  a  breach  thereof, 
make  a  new  and  valid  contract,  not  in  writing,  either  annulling  the 
former  agreement  altogether,  or  adding  to,  subtracting  from,  varying 
or  qualifying  its  terms:  Harris  v.  Murphy,  119  N.  C.  34,  56  Am.  St. 
Rep.  656,  and  note  thereto  at  page  661,  discussing  subsequent  parol 
agreement  to  vary  a  writing.  It  is  to  be  observed,  however,  that  a 
past  transaction,  the  obligation  of  which  has  been  fully  satisfied,  will 
not  sustain  a  new  promise;  and  that  a  promise  made  to  a  person 
to  induce  him  to  perform  an  act  which  he  is  already  bound  in  law 
to  perform  is  without  consideration  and  not  binding:  Davis  &  Co. 
v.  Morgan,  117  Ga.  504,  97  Am.  St.  Rep.  171,  and  cases  cited  in  the 
cross-reference  note  thereto. 

The  Conclusiveness  of  an  Engineer's  or  Architect's  Certificate,  in  con- 
nection with  a  building  contract,  is  shown  in  the  note  to  Baltimore 
etc.  Ry.  Co.  v.  Scholes,  56  Am.  St.  Rep.  314;  Young  v.  Stein,  152 
Mich.  310,  125  Am.  St.  Eep.  412. 


DRENNEN  v.  DUNN. 

[166  Ala.  213,  52  South.  313.] 

JUDGMENT — Suit  on  Judgment — Scire  Facias. — The  judgment 
at  the  end  of  a  suit  on  a  judgment  is  for  the  debt  and  damages; 
but  on  a  scire  facias  it  is  that  the  plaintiff  have  execution,     (p.  29.) 

SCIRE  TACIAS — Nature  of  Writ — Concurrent  Remedy. — The 
writ  of  scire  facias  is  not  a  substitute  for  the  action  of  debt  upon 
the  judgment,  but  is  an  independent,  concurrent  remedy,  and,  until 
the  debt  evidenced  by  the  judgment  has  been  satisfied,  the  plaintiff 
may  prosecute  his  action  of  debt  and  his  proceeding  by  scire  facias 
at  the  same  time,  and  the  pendency  of  one  is  no  defense  against  the 
other,     (p.  29.) 

SCIRE  FACIAS — Concurrent  Remedies. — A  Plaintiff  in  Judg- 
ment may  have  his  remedy  by  a  rule  to  show  cause  why  execution 
should  not  issue  and  his  action  of  debt  on  the  judgment  concurrently, 
(p.  30.) 

Action  by  Drennen  against  Dunn.  The  plaintiff,  as  a 
surviving  partner,  sought  to  recover  judgment  upon  a  judg- 
ment rendered  on  the  fifth  day  of  May,  1890,  which  judgment 
was  set  out  in  the  complaint.  The  defendant  said  that  the 
cause  should  abate,  for  that,  before  the  filing  of  this  suit, 
the  plaintiff  in  this  cause,  with  others,  had  filed  a  suit  in  the 
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city  court  of  Birmingham  against  defendant  and  others, 
seeking  to  recover  for  the  same  cause  of  action  sued  on  in 
this  cause,  and  that  said  cause  was  still  pending.  The  evi- 
dence showed  that  there  was  filed  in  the  city  court  of 
Birmingham  on  June  25,  1907,  by  D.  M.  Drennen,  who  is 
the  plaintiff  in  the  above  cause,  and  the  executor  of  the  will 
of  William  Drennen,  against  Evans  J.  Dunn,  who  is  defend- 
ant in  this  suit,  a  motion  to  revive  the  judgment  sued  on  in 
this  cause,  and  that  said  motion  was  still  pending  for  trial 
on  the  jury  docket  of  said  city  court  of  Birmingham,  upon 
which  the  court  sustained  the  plea  in  abatement.  There  was 
a  judgment  for  the  defendant,  and  the  plaintiff  appealed. 

Stallings  &  Drennen,  for  the  appellant. 

Bowman,  Harsh  &  Beddow,  for  the  appellee. 

214  SAYRE,  J.  To  an  action  of  debt  on  a  judgment  the 
trial  court  sustained  a  plea  in  abatement  setting  up  the 
pendency  of  a  scire  facias  to  revive  the  judgment  sued  on, 
or,  to  speak  more  in  accordance  with  the  record,  the  court 
sustained  a  plea  of  a  pending  suit  upon  proof  of  a  pending 
scire  facias.  This  was  error.  It  has  been  held  that  for  some 
purposes  a  writ  of  scire  facias  to  revive  a  judgment  may  be 
regarded  as  a  suit  upon  the  judgment:  Hanson  v.  Jacks,  22 
Ala.  549.  Certainly,  it  calls  for  a  defense,  and  the  defend- 
ant may  plead  matters  subsequent  to  the  rendition  of  the 
judgment.  And  so  in  respect  to  parties  it  is  in  the  nature 
of  an  action  upon  the  judgment :  Baker  v.  IngersoU,  37  Ala. 
503.  The  judgment  at  the  end  of  the  suit  on  the  judg- 
ment is  for  debt  and  damages;  on  the  scire  facias,  that  the 
plaintiff  have  execution.  It  has  long  been  held  that  the  writ 
of  scire  facias  is  not  a  substitute  for  the  action  of  debt  upon 
the  judgment,  but  is  an  independent,  concurrent  remedy,  and 
until  the  debt  evidenced  by  the  judgment  has  been  satisfied, 
the  plaintiff  may  ^^^  prosecute  his  action  of  debt  and  his 
proceeding  by  scire  facias  at  the  same  time,  and  the  pendency 
of  one  is  no  defense  against  the  other:  Carter  v.  Colman, 
34  N.  C.  274;  Lambson  v.  Moffett,  61  Md.  426;  Lafayette 
County  V.  Wonderly,  92  Fed.  313,  34  C.  C.  A.  360;  1  Black 
on  Judgments,  sec.  482a. 

In  Field  v.  Sims,  96  Ala.  540,  11  South.  763,  there  was 
suit  upon  a  judgment  rendered  by  a  justice  of  the  peace. 
To  a  plea  of  the  statute  of  limitations  of  six  years  the 
plaintiff  replied  that  executions  had  been  issued  at  regular 
intervals.  The  court  said:  "So  long  as  the  judgment  re- 
mains unsatisfied,  the  common-law  right  to  sue  thereon  is  not 
suspended  by  the  plaintiff  seeking  the  benefit  of  a  concurrent 
remedy  given  him  by  the  statute  for  the  enforcement  of  the 
judgment  by   means   of   an   execution."    In   Kingsland   v. 
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Forrest,  18  Ala.  519,  52  Am.  Dec.  232,  a  similar  question 
has  been  decided.  It  was  there  said:  "The  remedy  given 
by  the  statute  (the  remedy  by  execution  within  ten  years 
without  scire  facias)  is  cumulative  merely,  and  a  plaintiff 
may,  if  his  judgment  be  not  satisfied,  sue  in  debt  upon  it, 
although  he  could,  under  the  statute,  issue  an  alias  execu- 
tion." It  is  clear  that  the  plaintiff  in  judgment  may  resort 
at  the  same  time  to  execution  and  his  action  of  debt  on  the 
judgment.  There  seems  to  be  no  reason  why  he  may  not 
as  well  have  his  remedy  by  a  rule  to  show  cause  why  execu- 
tion should  not  issue  and  his  action  of  debt  concurrently. 
No  reason  has  been  assigned  to  the  contrary,  and,  upon  con- 
sideration of  the  cases  cited  from  other  courts  and  the  ex- 
pressions quoted  from  our  own  adjudications,  we  so  hold. 
Reversed  and  remanded. 

Dowdell,  C.  J.,  and  Simpson  and  McClellan,  JJ.,  concur. 


The  Object  of  a  Scire  Facias  is  not  to  extend  the  lien  of  a  judgment, 
but  to  enable  the  creditor  to  enforce  his  lien  by  execution:  Mower 
V.  Kip,  6  Paige  Ch.  88,  29  Am.  Dec.  748.  The  proper  judgment  in 
scire  facias  is  that  the  plaintiff  have  execution  of  the  judgment 
described  in  the  writ:  Bank  of  Eau  Claire  v.  Reed,  232  111.  238,  122 
Am.  St.  Rep.  66,  and  note  thereto  on  the  subject  of  scire  facias.  As 
to  the  origin  and  nature  of  scire  facias,  see,  also,  the  note  to  Brown 
V.  Bell,  133  Am.  St.  Rep.  61. 

As  to  When  an  Action  of  Debt  will  Lie  upon  a  Judgment,  see  Kings- 
land  V.  Forrest,  18  Ala.  519,  52  Am.  Dec.  232,  and  cases  cited  in 
the  cross-reference  note  thereto;  Citizens'  Nat.  Bank  v.  Lucas,  26 
Wash.  417,  90  Am.  St.  Rep.  748;  Kaufman  v.  Richardson,  142  Ala. 
429,  110  Am.  St.  Rep.  40;  Haynes  T.  Blanchard,  194  Mass.  244,  120 
Am.  St.  Rep.  551. 


I 
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CANTERBURY   &   GILDER  v.   MARENGO   ABSTRACT 
COMPANY. 

[166  Ala.  231,  52  South.  388.] 

BECOEDED  JUDGMENT  as  Lien  upon  Another  Judgment. — 
One  holding  a  recorded  judgment  acquires  no  lien  thereby  upon  an- 
other judgment  obtained  by  the  judgment  debtor,  as  the  latter  judg- 
ment is  merely  in  the  nature  of  a  chose  in  action,  and  not  property 
subject  "to  levy  and  sale  under  execution,"  which  is  the  only  prop- 
erty subject  to  the  statutory  Uen  created  by  recordation,     (p.  32.) 

AN  ASSIGNMENT  is  a  Good  Equitable  Assignment  whenever, 
by  its  terms,  the  person  to  whom  the  obligation  is  due  authorizes  the 
payment  thereof  to  another,  either  for  his  own  use  or  for  that  of 
some  other  person,  or  authorizes  anyone  to  receive  or  hold  the  moneys 
and  to  apply  them  to  any  specific  purpose  other  than  for  the  use  and 
benefit  of  the  assignor,     (p.  32.) 

GAENISHMENT — When  Subordinate  to  Equitable  Assignment. 
A  garnishment  is  subordinate  to  a  good,  pre-existing  equitable  assign- 
m£nt,  though  it  is  not  perfect  at  law.     (p.  32.) 
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GARNISHMENT — When  Subordinate  to  Assignment  of  Judg- 
ment.— The  lien  of  a  garnishment  is  subordinate  to  the  assignment 
of  a  judgment,  based  on  a  valuable  consideration,  and  made  seventeen 
days  prior  to  the  levy  of  execution  by  the  sheriff  under  the  judgment 
and  a  like  period  before  the  service  of  the  garnishment  on  the 
sheriff,     (p.  32.) 

The  defendant  company  procured  a  garnishment,  in  aid  of 
suit,  to  be  served  on  the  sheriff,  who  held  moneys  collected 
for  one  Small  on  an  execution  on  a  judgment  secured  by 
Small  against  others.  The  plaintiffs  interposed,  without 
objection,  a  claim  to  such  moneys  under  an  assignment  to 
them  of  Small's  judgment.  The  garnishor,  the  Marengo 
Abstract  Company,  obtained  judgment  and  the  claimants 
appealed. 

I.  Canterbury,  for  the  appellant. 

Abraham  &  Taylor,  for  the  appellee. 

232  McCLELLAN,  J.  G.  E.  Small  secured,  in  1904,  a 
judgment  in  a  justice's  court  against  Tim  and  Susie  Fritz. 
Levy  of  execution  having  been  made  on  property  as  that  of 
the  defendants  in  execution,  Ballew  interposed  a  claim 
thereto.  This  claim  suit  was  decided  in  favor  of  the  plain- 
tiff in  execution.  Ballew 's  effort  to  review  that  judgment, 
both  by  appeal  and  certiorari,  respectively,  failed  in  the 
circuit  court  of  Marengo.  Ballew 's  claim  bond  was  forfeited, 
and  execution  was  thereupon  issued  against  him  and  his 
sureties.  On  November  19,  1908,  the  sheriff  collected  under 
that  execution  the  sum  of  seventy-three  dollars  and  four 
cents.  On  that  day  the  appellee  caused  to  be  issued  and 
served  a  writ  of  garnishment,  running  to  the  sheriff,  in  aid 
of  a  judgment  rendered  in  the  circuit  court  of  IMarengo,  and 
seasonably  recorded  by  appellee  in  the  year  1904,  for  the 
sum  of  upward  of  two  hundred  dollars,  against  G.  S.  Small. 
"Without  objection,  Canterbury  &  Gilder,  attorneys,  inter- 
posed as  claimants  of  said  sum  so  shown  by  the  sheriff's 
answer  to  appellee's  writ  of  garnishment  to  be  in  the  custody 
of  the  sheriff.  The  ground  of  their  claim  was  stated  to  be 
an  assignment  by  G.  E.  Small  to  Canterbury  &  Gilder,  on 
November  2,  1908,  of  his  interest  in  the  "judgment  which 
he  had  recovered  against  Tim  Fritz  et  al.,  R.  C.  Ballew, 
claimant,"  and  that  the  money  in  the  hands  of  ^33  ^jjg 
garnishee  was  proceeds  arising  from  an  enforcement  of  an 
execution  by  the  sheriff  in  that  proceeding. 

The  agreed  statement  of  facts  on  which  the  trial — contest 
between  appellee  and  appellants  for  the  sum  referred  to — 
was  had  confirms  the  facts  we  have  stated.  But  the  agreed 
statement  goes  further,  and  upon  it  appellants  assert  a  claim 
of  a  lien,  under  Code  of  1907.  section  3011,  for  services  to 
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Small  as  attorneys  in  the  proceedings  wherefrom  the  sum  in 
controversy  was  derived.  The  recordation  of  the  appellee's 
judgment,  rendered  by  the  circuit  court  against  G.  E.  Small, 
did  not  avail  to  subject  Small's  judgment  against  the  Fritzes 
or  Ballevv  to  the  statutory  lien  created  by  the  recordation 
of  such  judgment  in  the  probate  office,  for  the  reason  that 
that  lien  is  imposed  only  upon  such  property  as  was  sub- 
ject "to  levy  and  sale  under  execution":  Code  1907,  sec. 
4157.  Small's  judicially  declared  rights  against  the  Fritzes, 
or  Ballew,  were  in  nature  "things  in  action"  merely:  Code, 
sec.  4091;  Tiffany  v.  Stewart,  60  Iowa,  207,  14  N.  W.  241; 
Gardner  v.  Mobile  etc.  R.  R.  Co.,  102  Ala.  635,  48  Am.  St. 
Rep.  84,  15  South.  271;  Henderson  v.  Hall  &  Farley,  134 
Ala.  455,  32  South.  840,  63  L.  R.  A.  673;  2  Words  and 
Phrases,  p.  1144  et  seq.  Accordingly,  appellee  can  take 
nothing,  in  this  instance,  as  the  result  of  the  lien  asserted 
to  have  been  created  by  the  recordation  of  the  judgment  in 
its  favor  against  Small. 

This  ruling  remits  the  appellee  to  its  right  to  this  money 
to  the  garnishment  proceeding.  The  service  of  the  writ  was 
effected  on  November  19,  1908.  The  answer  was  filed  July 
19,  1909.  The  assignment  to  Canterbury  &  Gilder,  based 
upon  valuable  consideration,  was  made  on  November  2,  1908, 
seventeen  days  prior  to  the  collection  by  the  sheriff  of  the 
money  on  Small's  execution  from  the  justice's  court,  and 
the  like  period  anterior  ^^^  to  the  service  of  the  w-rit  of 
garnishment.  The  inquiry  then  is :  Must  the  rights,  equitable 
only,  let  it  be  granted  for  the  occasion,  created  by  the  assign- 
ment, be  postponed  to  the  satisfaction  of  the  asserted  lien 
of  the  garnishment?  We  cannot  improve  upon  the  full 
response  to  the  stated  question  to  be  found  in  1  Freeman  on 
Executions,  page  859,  section  170:  "By  the  common  law  the 
assignment  of  choses  in  action  was  not  recognized,  though 
the  assignee  was  generally  permitted  to  make  the  assign- 
ment productive  by  conducting  an  action  in  the  name  of  the 
assignor.  But,  even  under  the  systems  of  jurisprudence  in 
which  an  assignment  is  not  recognized  at  law,  it  is  enforced 
against  a  garnishment.  In  other  w^ords,  whether  an  assign- 
ment is  recognized  at  law  or  not,  a  garnishment  is  subordinate 
to  all  pre-existing  equitable  assignments.  It  is  not  essential 
that  the  assignment  should  be  perfect  at  law.  It  is  sufficient 
if  it  is  a  good  equitable  assignment;  and  it  is  a  good  equita- 
ble assignment  whenever,  by  its  terms,  the  person  to  whom 
the  obligation  is  due  authorizes  the  payment  thereof  to  an- 
other, either  for  his  own  use  or  for  that  of  some  other  person, 
or  authorizes  anyone  to  receive  or  hold  the  moneys  and  to 
apply  them  to  any  specific  purpose  other  than  for  the  use 
or  benefit  of  the  assignor":  1  Freeman  on  Executions,  sec. 
170.     Investigation  of  the  numerous  decisions  noted  to  the 
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cited  section  discloses  their  support  of  the  text.  This  court, 
in  Wellborn  v.  Buck,  114  Ala.  277,  21  South.  786,  and  in 
Harrison  v.  Louisville  &  N.  R.  R.  Co.,  120  Ala.  42,  23  South. 
790,  recognized  and  applied  a  principle  within  the  declara- 
tion of  the  quoted  text. 

There  is  nothing  in  this  record  to  impeach,  or  so  tending, 
the  bona  fides  of  the  assignment  by  Small  to  appellants. 
That  assignment  expressly  covered  the  source  from  which 
the  sum  in  question  came.  The  view  ^^^  prevailing  below 
enforced  appellee's  right  to  the  sum  involved  as  superior  to 
that  of  appellants.  The  converse,  we  hold,  should  have  pre- 
vailed. 

Accordingly,  the  judgment  must  be  reversed  and  the  cause 
is  remanded. 

Dowdell,  C.  J.,  and  Simpson  and  Sayre,  JJ.,  concur. 


As  to  What  Constitutes  a  Good  Equitable  Assignment,  see  Wood  v. 
Cas&erleigh,  30  Colo.  287,  97  Am.  St.  Rep.  138;  Southern  Mut.  Life 
Ins.  Assn.  v.  Durdin,  132  Ga.  495,  131  Am.  St.  Rep.  210,  and  cases  cited 
in  the  cross-referenee  note  thereto. 

As  to  the  Priority  of  an  Assignment  of  a  Demand  Over  a  Subsequent 
Garnishment,  see  Metcalf  v.  Kincaid,  87  Iowa,  443,  43  Am.  St.  Rep. 
391;  Walton  v.  Horkan,  112  Ga.  814,  81  Am.  St.  Rep.  77. 

^5  to  the  Priority  of  Assignment  of  Judgmeiit  Over  Subsequent  Gar- 
nishment, see  Schoolfield,  Hanauer  &  Co.  v.  Hirsh,  71  Miss.  55,  42  Am. 
St.  Rep.  450.  An  assignment  of  a  judgment  is  not  liable  to  be  de- 
feated by  a  subsequent  garnishment  of  the  judgment  debtor:  Scott 
V.  Rohman,  43  Neb.  618,  47  Am.  St.  Rep.  767. 


POLLAK  V.  WINTER. 

[166  Ala.  255,  51  South.  998,  52  South.  829,  53  South.  339.] 

EVIDENCE — Burden  of  Proving  Negative. — As  a  general  rule, 
the  burden  of  proving  a  negative  averment  is  not  upon  the  plaintiff, 
but  this  rule  does  not  seem  to  prevail  in  actions  upon  an  open 
account,  as  distinguished  from  a  stated  or  uncontroverted  one.  (p. 
34.) 

ACCOUNT,  ACTION  ON— Proof  Required  of  Plaintlflf.— When 
suit  is  brought  upon  an  open  account  the  plaintiff  does  not  overcome 
the  burden  by  merely  showing  the  rendition  of  service  and  the  value 
of  the  same,  but  must  offer  some  proof  that  it  was  not  paid  for  when 
rendered  or  when  due.     (p.  34.) 

CONTRACTS — Payment — Pleading  and  Proof. — Payment,  after 
the  breach  of  a  contract,  is  new  matter  to  be  specially  pleaded  and 
proved  by  the  defendant.  Payment  after  breach  cannot  be  shown 
under  the  general  issue,     (p.  34.) 

CONTRACTS — Breach — Proof  Required  of  Plaintiff.— In  an  ac- 
tion on  a  contract  the  plaintiff  must  prove  a  breach  of  the  contract 
Am.  St.  Rep.,  Vol.  139—3 
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by    showing    that    his    debt    was   not   paid    when    contracted    or    at 
maturity,     (p.  34.) 

CONTRACTS — General  Charge. — In  an  Action  on  a  contract, 
the  plaintiff  is  not  entitled  to  the  general  charge  where  a  plea  of  the 
general  issue  has  been  interposed,  and  he  has  not  shown,  a  breach 
of  the  contract  sued  on.     (p.  34.) 

Assumpsit  by  Sallie  Winter,  as  administratrix,  against 
Pollak.  There  was  a  judgment  for  the  plaintiff  and  the 
defendant  appealed. 

J.  B.  Brown,  for  the  appellant. 

Gunter  &  Gunter,  for  the  appellee. 

2'*''  ANDERSON,  J.  As  a  general  rule,  the  burden  of 
proving  a  negative  averment  is  not  upon  the  plaintiff,  but 
this  rule  does  not  seem  to  prevail  in  actions  upon  an  open 
account,  as  distinguished  from  a  stated  or  uncontroverted 
one;  and  when  suit  is  brought  upon  an  open  account  the 
plaintiff  does  not  overcome  the  burden  by  merely  showing 
the  rendition  of  service  and  the  value  of  same,  but  must 
offer  some  proof  that  it  was  not  paid  for  when  rendered  or 
when  due:  Rice  v.  Schloss,  90  Ala.  416,  7  South.  802;  Cook 
V.  Malone,  128  Ala.  664,  29  South.  653 ;  Enis  v.  Harris,  103 
Ala.  330,  15  South.  834;  16  Ency.  of  PI.  &  Pr.  174^179; 
Van  Giesen  v.  Van  Giesen,  10  N.  Y.  316 ;  Lent  v.  New  York 
R.  R.  Co.,  130  N.  Y.  504,  29  N.  E.  988 ;  Great  Western  Rail- 
road V.  Bacon,  30  111.  347,  83  Am.  Dec.  199.  All  the  au- 
thorities seem  to  agree  that  payment  after  a  breach  is  new 
matter,  to  be  specially  pleaded  and  proven  ^^*  by  the  de- 
fendant, and,  while  they  are  divided  as  to  whether  or  not 
the  plaintiff  must  prove  nonpayment  when  due  or  at  ma- 
turity, the  weight  is  with  the  holding  of  this  court,  and 
seems  to  proceed  upon  the  theory  that  the  plaintiff  must 
prove  a  breach  of  the  contract  sued  on,  and  in  order  to  do 
this  he  must  show  that  his  debt  was  not  paid  when  con- 
tracted or  at  maturity.  After  the  plaintiff  shows  a  breach 
of  contract,  and  the  defendant  relies  upon  payment  subse- 
quent to  said  breach,  he  must  plead  and  prove  payment, 
which  said  subsequent  payment  cannot  be  shown  under  the 
general  issue. 

The  plaintiff  in  the  case  at  bar,  not  having  shown  a  breach 
of  the  contract  sued  on,  was  not  entitled  to  the  general 
charge,  which  was  erroneously  given  by  the  trial  court, 
inasmuch  as  the  defendant  interposed  a  plea  of  the  general 
issue.  The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  is  remanded. 

Dowdell,  C.  J.,  and  Sayre  and  Evans,  JJ.,  concur. 
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Note  by  Anderson,  J. — After  this  case  was  put  out,  it  was  again 
carefully  considered  upon  rehearing,  the  opinion  was  considered  as 
sound,  and  the  application  was  overruled.  After  this  one  of  the  con- 
curring judges  put  it  back  on  the  rehearing  docket,  and  the  question 
was  considered  en  banc;  and  while  Justice  Evans  withdrew  his  con- 
currence, and  dissents,  the  opinion  is  concurred  in  by  Dowdell,  C.  J., 
and  McClellan  and  Sayre,  JJ.,  who,  with  the  writer,  constitute  a 
majority  of  the  court.  Justice  Simpson  was  absent,  and  Justice  May- 
field  did  not  wish  to  dissent  or  concur. 

Judge  Evans  Dissented  and  in  part  said:  "Our  system  of  pleading 
is  like  an  exogenous  plant,  whose  capacity  for  multiplying  limbs 
is  only  limited  by  the  climate  and  the  fertility  of  the  soil.  It 
must  be  admitted  that  no  system  of  pleading  can  ever  be  perfect 
in  its  operation  and  effect  as  long  as  men  are  imperfect.  And.  if 
men  were  perfect,  almost  any  system  would  do;  but  as'  long  as 
morality  lags  behind  intelligence,  as  long  as  men  have  more  knowl- 
edge than  virtue,  we  ought,  in  all  things  that  pertain  to  our  govern- 
ment, have  that  system  which  will  give  the  greatest  aid  and  comfort 
to  these  neglected  children.  What  that  system  should  be  in  this 
state  could,  in  my  opinion,  best  be  devised  after  a  most  thorough 
investigation  into  the  workings  of  the  different  systems  of  pleading 
of  the  different  states  and  countries  of  civilization  by  a  body  of 
men  most  learned  in  the  law  and  altruistic  in  character. 

"It  may  be  true  that  the  common-law  system  had  its  snake  heads; 
but  it  seems  to  me  that  in  nearly  every  instance  where  one  has  been 
cut  off  by  our  legislature,  two  or  more  have  grown  out  to  take  its 
place.  Under  our  present  system  one  may  plead  as  many  pleas  as 
he  pleases;  he  may  plead  inconsistent  pleas.  The  plaintiff  may  reply 
with  as  many  replications  as  he  pleases,  and  with  inconsistent  repli- 
cations, and  so  on.  As  to  whether  there  shall  be  one  or  a  thousand 
issues  of  law  or  fact  depends  upon  'the  climate  and  the  fertility  of 
the  soil.'  The  only  natural  place  for  this  process  to  stop,  with  counsel 
who  understands  his  business,  is  when  he  has  reached  a  point  where 
he  feels  reasonably  sure  of  a  verdict  or  a  reversal  of  the  judgment. 

"We  have  also  the  written  charge  which  counsel  for  either  party 
may  ask.  In  this,  if  his  vocabulary  is  large,  his  knowledge  of  the 
meaning  of  words  accurate,  and  his  imagination  vivid,  he  may  ask 
a  dozen  of  such  charges  on  each  point  of  law  involved  in  the  case, 
each  one  stating  the  point  correctly  but  in  different  words;  and  he 
may  also  ask  a  dozen  more  on  each  point  which  states  the  law  almost 
correctly.  Supposing  that  there  were  only  one  hundred  issues,  and 
only  twelve  written  charges  asked  by  each  side  upon  each  issue,  tliere 
would  still  be  twelve  hundred  written  charges  to  each  side  to  be 
passed  upon  by  the  trial  court.  Suppose  that  six  hundred  are  given 
and  six  hundred  refused  to  each  side,  then  there  would  be  twelve 
hundred  to  be  reviewed  by  this  court,  besides  the  probability  that 
the  jury  was  too  much  instructed  to  understand  the  instruction.  Do 
I  object  to  the  system?  I  cannot  say  that  I  do.  While,  as  a  citizen 
or  a  judge,  I  deplore  it,  yet  as  a  lawyer  and  dialectician  .1  rejoice  in 
it.  As  a  means  for  the  administration  of  justice,  its  efficacy  is  to  be 
doubted;  while  as  an  intellectual  gymnasium  its  appointments  could 
scarcely  be  improved  upon.  I  make  tliis  digression  merely  in  expla- 
nation of  my  conduct  in  not  having  investigated  sooner  than  1  did, 
and  to  show  why  I  made  two  guesses  beforehand. 
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"The  complaint  is  in  assumpsit,  and  contains  two  of  the  common 
counts.  They  are  as  follows:  'The  plaintiff  claims  of  the  defendant 
the  sum  of  three  thousand  dollars  due  by  account  from  him  to  her 
testator,  John  G.  Winter,  in  his  lifetime,  on,  to  wit,  the  twenty-first 
day  of  February,  1904;  and  plaintiff  claims  of  the  defendant  a  like 
sum  for  work  and  labor  done  by  her  testator  for  the  defendant  at  his 
request,  during,  to  wit,  the  years  1901,  1902,  1903,  and  1904,  which 
said  sums,  with  interest  thereon,  are  due  and  unpaid.'  I  wish  to 
say  just  here  that  the  word  'unpaid,'  as  used  above,  is  tautologous, 
as  the  idea  expressed  by  it  is  included  in  the  meaning  of  the  word 
'due,'  which  preceded  it;  for  the  word  'due'  carries  with  it,  not  only 
the  meaning  that  the  time  for  payment  has  arrived  or  past,  but  also 
that  the  debt  is  unpaid — that  is,  still  owing.  The  Code  form  for  a 
promissory  note  is  as  follows:  'The  plaintiff  claims  of  the  defendant 

dollars,  due  by  promissory  note  made  by  him  on  the  day 

of  and  payable  on  the  day  of  ,  with  interest 

thereon.'  Here  the  word  'due'  means  that  the  debt  is  owing,  and 
hence  unpaid.  The  sum  of  money  claimed  cannot  be  due  if  it  has 
been  paid.  In  a  suit  on  an  account  stated,  the  Code  form,  being 
one  of  the  common  counts,  ends  as  follows:  'Which  said  sum  of 
money,  with  the  interest  thereon,  is  due  and  unpaid.' 

"I  have  set  forth  the  counts  of  the  complaint,  and  also  the  forms 
for  counts  upon  promissory  notes  and  accounts  stated,  in  order  to 
bring  them  all  before  the  reader's  eye,  that  he  may  see  that  there 
is  either  no  difference,  or  no  material  difference,  between  them  upon 
the  allegation  of  nonpayment.  The  opinion  says  (the  italics  mine) : 
'As  a  general  rule,  the  burden  of  proving  a  negative  averment  is  not 
upon  the  plaintiff,  but  this  rule  does  not  seem  to  prevail  in  actions  upon 
an  open  account,  as  distinguished  from  a  stated  or  uncontroverted  one; 
and  when  suit  is  brought  upon  an  open  account,  the  plaintiff  does 
not  overcome  the  burden  by  merely  showing  the  rendition  of  service 
and  the  value  of  same,  but  must  offer  some  proof  that  it  was  not 
paid  for  when  rendered  or  when  due';  citing  Rice  v.  Schloss,  90  Ala. 
416,  7  South.  802;  Cook  v.  Malone,  128  Ala.  664,  29  South.  653; 
Enis  V.  Harris,  103  Ala.  330,  15  South.  834;  16  Cyc.  of  PI.  &  Pr. 
174-179;  Van  Giesen  v.  Van  Giesen,  10  N.  Y.  316;  Lent  v.  New 
York  R.  R.  Co.,  130  N.  Y.  504,  29  N.  E.  988;  Great  Western  R.  R. 
Co.  V.  Bacon,  30  111.  347,  83  Am.  Dec.  199.  I  hope  to  demonstrate 
that  there  can  be  no  distinction  drawn  between  a  suit  upon  an  open 
account,  a  suit  upon  a  stated  account,  and  a  suit  upon  a  promissory 
note,  so  far  as  the  burden  of  proof  as  to  payment  vel  non  of  the 
debt  sued  upon  is  concerned." 

He  then  cited  and  reviewed  the  following  authorities:  Cook  v. 
Malone,  128  Ala.  665,  29  South.  653;  19  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  8,  10;  Jones  on  Evidence,  2d  ed.,  sees.  65,  67;  Phillips  v. 
Adams,  78  Ala.  237;  Alston  v.  Hawkins,  105  N.  C.  3,  18  Am.  St. 
Rep.  874,  11  S.  E.  164;  22  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  587; 
Great  Western  R.  R.  Co.  v.  Bacon,  30  111.  347,  83  Am.  Dec.  199; 
Van  Giesen  v.  Van  Giesen,  10  N.  Y.  316;  McKyring  v.  Bull,  16  N.  Y. 
297,  69  Am.  Dec.  696. 


As  to  the  Burden  of  Proving  a  Negative,  see  Great  Western  R.  R.  Co. 
V.  Bacon,  30  HI.  347,  83  Am.  Dee.  199;  Boulden  v.  Mclntire,  119  Ind. 
574,  12  Am.  St.  Eep.  453. 
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The  Burden  of  Proving  Fayment  is  on  the  defendant,  ■where  the 
plaintiff  has  proved  the  existence  of  the  debt  sued  on,  although,  in 
his  complaint,  it  was  necessary  for  the  plaintiff  to  allege  nonpay- 
ment: Melone  v.  Kuffino,  129  Cal.  514,  79  Am.  St.  Rep.  127. 

Payment  is  an  Affirmative  Defense  Which  miist  he  Specially  Pleaded: 
Harvey  v.  Denver  etc.  R.  R.  Co.,  44  Colo.  258,  130  Am.  St.  Rep.  120. 


LEmiAN-DURR  CO^IPANY  v.  FOLMAR. 

[166  Ala.  325,  51  South.  954.] 

APPEAL — ^Decree  of  Restitution  will  Support. — If  a  party  has 
been  deprived  of  land  by  a  decree  which  is  subsequently  reversed, 
a  decree  restoring  the  land  to  him  is  such  a  final  decree  as  will 
support  an  appeal,     (p.  39.) 

REVERSAL  OF  JUDGMENT — Restitution  of  Land — Rents  and 
Interest. — If  a  party  has  been  deprived  of  land  by  a  decree  which 
IS  subsequently  reversed,  and  he  is  entitled  to  a  judgment  for  the 
restoration  of  the  land,  he  is  also  entitled  to  the  rents  received  with 
the  interest  thereon  during  the  time  they  were  wrongfully  withheld, 
and  is  not  answerable  for  compensation  for  services  by  the  wrong- 
doer in  his'  assumption  of  control  and  management  of  the  land.  (pp. 
39,  40.) 

REVERSAL  OF  JUDGMENT — Restitution  of  Property— Nature 
of  Remedy. — The  restitution  of  property  of  v/hich  a  person  has  been 
deprived  by  an  erroneous  judgment  that  has  subsequently  been  re- 
versed is  a  remedy  to  make  such  person  whole.  The  decree  of  restitu- 
tion is  intended  to  restore  to  the  aggrieved  party  that  which  he  lost 
in  consequence  of  the  erroneous  judgment  reversed;  and  it  may  be  a 
part  of  the  reversed  judgment,  or  it  may  be  a  separate  judgment  based 
on  the  one  of  reversal,     (p.  40.) 

REVERSAL  OF  JUDGMENT  OF  RESTITUTION.— A  Judg- 
ment of  Restitution  of  land,  of  which  a  party  has  been  deprived  by 
a  judgment  subsequently  reversed,  does  not  necessarily  finally  deter- 
mine the  rights  of  the  parties  to  the  property  restored,     (p.  40.) 

Bill  against  George  A.  Folmar  and  others  to  set  aside  a 
fraudulent  conveyance  and  cross-bill  in  the  nature  of  setoff. 
For  the  facts  in  the  prior  proceedings,  see  Lehman-Durr  Co. 
V.  Folmar,  154  Ala.  480,  45  South.  289.  There  was  a  decree 
for  the  respondents  and  the  complainant  appealed. 

J.  M.  Chilton,  for  the  appellant. 

Gunter  &  Gunter,  for  the  appellee. 

820  MAYFIELD,  J.  The  case  on  appeal  is  thus  correctly 
and  succinctly  stated  by  counsel  for  appellant : 

"Lehman-Durr  Company  filed  a  bill  to  set  aside  a  fraudu- 
lent conveyance  executed  by  Folmar  to  his  children.  There 
was  a  final  decree  in  favor  of  the  complainant,  and  the 
property  alleged  to  have  been  fraudulently  conveyed  was 
put  up  for  sale  under  the  decree.     George  A.  Folmar  filed 
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a  cross-bill  in  the  main  cause,  in  which  he  alleged  that,  when 
he  executed  the  notes  on  *-^  which  the  suit  was  founded  to 
Lehman-Durr  Company,  the  latter  had  agreed  to  transfer 
to  him  all  the  collaterals  which  it  had  held  for  a  certain 
debt,  and  amongst  those  collaterals  was  a  note  for  a  large 
sum  which  they  had  not  surrendered.  He  prayed  an  offset 
of  the  amount  of  this  note.  There  was  a  demurrer  to  the 
cross-bill,  which  was  sustained  by  the  chancellor,  and  it  was 
dismissed.  This  court  held  that  the  lower  court  erred  in 
dismissing  the  cross-bill,  and  reversed  the  case.  After  the 
reversal,  George  A.  Folmar  made  a  motion  in  the  court  be- 
low, praying  that  Lehman-Durr  Company  be  compelled  to 
restore  the  lands,  and  to  account  for  the  rents  thereof  pend- 
ing the  time  possession  of  the  same  had  been  detained  under 
said  purchase  (Record,  pp.  33,  34).  There  was  a  demurrer 
to  the  petition  (Record,  pp.  35,  36).  The  chancellor  sus- 
tained the  demurrer,  but  made  a  decretal  order  of  reference. 
Lehman-Durr  Company  appealed  to  this  court,  and  the  ap- 
peal was  dismissed  (154  Ala.  480,  45  South.  289)  on  the 
ground  that  the  order  of  reference  was  merely  interlocutory, 
and  that,  until  it  had  ripened  into  a  decree  for  money,  an 
appeal  could  not  be  taken  from  it. 

"After  the  dismissal  of  the  appeal,  the  register  proceeded 
to  hold  the  reference.  The  lands  had  already  been  delivered 
up  pursuant  to  a  notice  from  the  solicitors  of  Lehman-Durr 
Company  to  the  solicitors  for  said  Folmar  (Record,  pp. 
41,  42),  so  that  the  question  before  the  register  was  simply 
one  of  rents  and  profits  for  which  Lehman-Durr  Company 
should  account  during  the  period  of  its  possession.  In  the 
decree  of  reference  (Record,  p.  37)  the  chancellor  held  that 
the  rule  applying  on  an  accounting  by  and  between  mort- 
gagor and  mortgagee,  after  default  and  before  foreclosure, 
as  to  the  liability  of  the  mortgagee  to  account  for  rents  and 
profits,  does  not  apply.  The  mortgagee  is  regarded  ^^^  as 
a  trustee  and  must  use  due  diligence  in  renting  the  prop- 
erty. Here  there  is  no  such  relation,  and  the  court  merely 
gives  back  to  the  petitioners  what  has  been  received  from 
them,  and  not  such  as  might  have  been  received  under  cer- 
tain conditions.  The  court  then  rendered  a  decree  sustain- 
ing the  demurrers  to  the  petition  of  Folmar  and  his  associate 
respondents  (who  had  joined  in  the  same  amendment)  ;  but, 
notwithstanding  the  fact  that  it  sustained  the  demurrers, 
it  proceeded  to  render  a  decree  directing  the  register  to  state 
an  account,  in  which  he  should  ascertain,  and  report:  (1) 
What  rents  and  profits  had  been  received  by  the  complain- 
ants, of  the  property  and  of  each  parcel  separately,  and 
when  so  received  separately;  (2)  what  taxes  had  been  paid 
out  by  the  complainants  on  the  lands  and  on  each  parcel 
separately,  and  when  paid;  and  (3)  what  repairs  had  been 
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made  on  the  property,  and  when  made,  and  the  nature  of  the 
same,  together  with  the  condition  of  the  repairs  (Record,  pp. 
37,  38). 

''The  register  held  the  reference  as  required,  and  stated 
the  account,  and  reported  a  balance  owing  by  Lehman-Durr 
Company  of  nine  hundred  and  ninety-four  dollars  and  ninety- 
seven  cents  (see  page  53).  On  the  reference  Lehman-Durr 
Company  filed  a  statement  showing  the  amount  of  rents 
collected  and  when  collected,  and  the  taxes  paid.  They  also 
claimed  credit  for  certain  expenses  in  the  way  of  commis- 
sions charged  by  one  Sentell,  for  renting  out  the  property 
and  collecting  the  rents.  There  was  an  agreement  of  coun- 
sel (shown  on  page  44  of  the  Record)  that  the  place  of 
business  of  Lehman-Durr  Company  was  in  the  city  of  Mont- 
gomery, Alabama;  that  the  lands  sold  were  situated  in 
Crenshaw  county,  Alabama,  where  the  plaintiff  had  no 
representative;  that,  after  the  lands  were  bought  under  the 
decree,  plaintiff  employed  Sentell,  who  resided  near  the  land, 
and  who  was  a  competent  man  for  that  purpose,  ^^^  to  find 
tenants  for  the  land  and  collect  the  rents;  that  Sentell  per- 
formed this  service  and  charged  ten  per  cent  commissions  on 
the  rents  collected  therefrom ;  that  the  charge  was  a  reason- 
able charge  for  the  service;  and  that  Lehman-Durr  Company 
paid  the  commissions  to  him  as  stated  in  the  account.  The 
account  itself,  rendered  by  Lehman-Durr  Company,  was  at- 
tached as  Exhibit  'A'  to  the  report,  and  appears  on  pages 
47-50  of  the  Record.  The  register  allowed  these  commis- 
sions paid  to  Sentell,  and  calculated  the  interest  on  the  bal- 
ance, refusing  to  make  annual  rests  in  the  calculation  of  the 
interest.  Folmar  excepted  to  the  report  of  the  register,  on 
these  two  grounds,  and  the  chancellor  sustained  the  exception, 
reversed  the  register,  and  proceeded  to  render  such  decree  as 
should  have  been  rendered  on  the  evidence  before  the  register, 
decreeing  that  Lehman-Durr  Company  pay  to  Folmar  the 
sum  of  nine  hundred  and  ninety-four  dollars  and  ninety-seven 
cents.  This  was  nearly  three  hundred  dollars  more  than  the 
register  ascertained  to  be  due,  as  shown  by  this  report 
(Record,  p.  50).  The  chancellor,  in  overruling  the  register, 
proceeded  to  calculate  the  interest  on  the  yearly  rents,  after 
giving  credit  for  the  taxes,  and  refused  to  allow  any  of  the 
commission  paid." 

The  decree  appealed  from  in  this  case  is  final  in  such  sense 
as  to  support  an  appeal  under  section  2837  (426)  of  the 
Code :  1  Black  on  Judgments,  2d  ed.,  sec.  41 ;  Walker  v.  Craw- 
ford, 70  Ala.  5G7. 

We  find  no  reversible  error  in  the  decree  of  the  chancellor 
appealed  from,  ordering  Lehman-Durr  Company  to  pay  over 
to  the  defendants  the  sum  of  nine  hundred  and  ninety-four 
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dollars  and  ninety-seven  cents.  This  appears  to  have  been 
the  amount  of  the  rents,  with  the  interest  thereon,  received 
from  the  lands  during  the  time  they  were  wrongfully  held 
by  Lehman-Durr  Company,  and  for  which  restitution  was 
made  by  the  decree.  Rents  are  incident  to  the  lands,  and 
follow  them;  interest  ^^^  is  incident  to  the  principal,  and 
follows  it.  The  decree  of  restitution  rendered  only  restorea 
that  which  was  wrongfully  acquired  (certainly  wrongful, 
so  far  as  concerns  this  appeal).  It  only  mads  Folmar 
whole — only  gave  him  that  which  he  would  have  had  but 
for  the  wrongful  holding.  It  only  restored  the  land  taken 
and  held,  and  its  incidents. 

Lehman-Durr  Company's  acts  being  wrongful,  it  was 
properly  denied  compensation  for  services  in  its  wrongful 
assumption  of  control  and  management  of  Folmar 's  land. 
Certainly  this  must  be  considered  to  be  the  attitude  and 
condition  of  the  parties  so  far  as  this  appeal  is  concerned. 

Restitution,  such  as  this,  is  a  remedy,  the  purpose  of  which 
is  to  restore  to  an  appellee  his  own  or  its  equivalent,  as 
near  as  may  be,  of  which  he  has  been  deprived  by  an  errone- 
ous judgment  which  is  reversed.  A  decree  of  restitution  is 
intended  to  restore  to  the  aggrieved  party  that  which  he  lost 
in  consequence  of  the  erroneous  judgment  reversed.  It  maj'' 
be  a  part  of  the  reversed  judgment,  or  it  may  be  a  separate 
judgment  based  on  the  one  of  reversal. 

A  judgment  or  decree  of  restitution,  such  as  the  one  here 
appealed  from,  does  not  necessarily  finally  determine  the 
rights  of  the  parties  to  the  subject  matter  restored.  It  may 
or  may  not  do  so,  depending,  of  course,  upon  the  judgment 
or  decree  of  reversal.  The  decree  of  restitution  itself,  aside 
from  the  decree  of  reversal,  does  not  undertake  to  determine 
the  rights  of  the  parties  to  the  subject  matter,  further  than 
to  restore  the  parties  to  the  condition  in  which  they  would 
have  been  but  for  the  erroneous  judgment  or  decree  which 
is  reversed:  Ex  parte  Walter,  89  Ala.  237,  18  Am.  St.  Rep. 
103,  7  South.  400;  Wright  v.  Hurt,  92  Ala.  591,  9  South. 
386;  West  v.  Haves,  120  Ala.  98,  74  Am.  St.  Rep.  24,  23 
South.  727;  331  Smith  v.  Gayle,  58  Ala.  600.  See,  also, 
Quan  Wo  Chung  Co.  v.  Laumeister,  83  Cal.  384,  17  Am.  St. 
Rep.  261,  23  Pac.  320;  Haebler  v.  Myers,  132  N.  Y.  363, 
28  Am.  St.  Rep.  589,  30  N.  E.  963,  15  L.  R.  A.  588. 

The  decree  of  the  chancellor  is  affirmed. 

Dowdell,  C.  J.,  and  Simpson  and  McClellan,  JJ.,  concur. 


For  the  Object  of  Bestitution  and  the  Form  of  Judgment,  see  Haebler 
V.  Myers,  132  N.  Y.  363,  28  Am.  St.  Eep.  589.  Restitution  upon  the 
reversal  of  a  judgment  is  discussed  in  the  notes  to  Quan  Wo  Chung 
Co.   V.   Laumeister,   17   Am.   St.   Eep.    264;    Cowdery  v.  London   etc. 
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Bank,  96  Am.  St.  Rep.  124;  and  in  the  siibsequent  cases  of  Florence  etc. 
Iron  Co.  V.  Louisville  Banking  Co.,  138  Ala.  588,  100  Am.  St.  Eep.  50; 
Ure  V.  Ure,  223  111.  454,  114   Am.  St.  Rep.  336. 

On  the  Eeversal  of  Judgments,  see  the  note  to  Cowdry  v.  London  etc. 
Bank,  96  Am.  St.  Eep.  124. 


GEWIN  V.  MT.  PILGRIM  BAPTIST  CHURCH. 

[166  Ala.  345,  51  South.  947.] 

RELIGIOUS  SOCIETIES— Power  to  Hold  Property. — An  unin- 
corporated religious  society  is  without  capacity  to  acquire  or  hold 
title  to  property,     (p.  42.) 

CHARITIES — Conveyance  to  Religious  Society. — An  agreement 
to  convey  land  to  trustees  for  an  unincorporated  religious  society 
does  not,  in  strictness,  create  a  charitable  use.     (p.  42.) 

RELIGIOUS  SOCIETIES.— The  Jurisdiction  of  Eauity  over  vol- 
untary religious  associations  and  their  property  is  maintainable,  inde- 
pendently of  the  English  statute  of  charitable  uses  and  of  any 
prerogative  power  of  the  court,  on  the  ground  of  the  trust  nature  of 
the  property,  the  charitable  uses  for  which  it  is  designed,  and  the 
inadequacy  of  legal  remedies,      (p.  42.) 

RELIGIOUS  SOCIETIES — Power  to  Compel  Conveyance  to 
Church. — Equity  has  power  to  compel  the  specific  performance  of  an 
agreement  to  convey  land,  made  to  the  trustees  of  a  religious  society 
before  it  was  incorporated,  upon  the  application  of  the  society  after 
its  incorporation,     (p.  43.) 

RELIGIOUS  SOCIETIES— Effect  of  Incorporation. — An  organ- 
ization, under  the  statute,  by  the  majority  of  a  religious  society, 
operates,  ipso  facto,  as  a  transfer  of  the  rights  and  interests'  of 
individual  members  to  the  corporation  thereby  created,     (p.  43.) 

RELIGIOUS  SOCIETIES. — Courts  have  No  Power  to  revise 
ordinary  acts  of  church  discipline  or  pass  upon  controverted  rights 
of  membership;  but  such  considerations  are  attended  to  when  they 
form  the  basis  upon  which  civil  rights  and  rights  of  property  depend. 
While  the  courts  cannot  decide  who  ought  to  be  members,  they  may 
inquire  whether  any  disputed  act  of  the  church  affecting  property 
rights  was  tlie  act  of  the  church  or  of  persons  having  no  authority, 
(p.  43.) 

RELIGIOUS  SOCIETIES— Factional  Divisions— Title  to  Prop- 
erty.— The  rule  of  the  civil  courts  is,  where  factional  differences  occur 
in  an  ecclesiastical  body,  that  the  title  to  church  property  is  in  that 
part  of  it  which  is  acting  in  harmony  with  its  own  law,  and  the 
ecclesiastical  laws,  and  usages,  customs,  and  principles  which  were 
accepted  among  the  members  before  the  dispute  began,  are  the 
standards  for  determining  which  party  is  right,      (p.  43.) 

RELIGIOUS  SOCIETIES— Property.— Where  a  Minority  With- 
draws  from  a  church,  organized  and  governed  as  is  the  Baptist 
church,  it  relinquishes  all  right  in  the  property  of  the  church  aban- 
doned, and  the  court,  being  properly  invoked,  must  so  declare,  (p. 
44.) 

RELIGIOUS  SOCIETIES — Property — Division  In  Congregation. 
If  an  agreement  is  made  to  convey  land  to  the  trustees  of  a  certain 
church,   an   unincorporated   religious   society,   but   the   church   divides 
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upon  questions'  not  of  religious  doctrine  or  denominational  practice, 
and  a  majority  of  the  members  organize  as  a  corporation,  maintaining 
the  same  doctrine  as  the  church  had  before  its  differences,  the  minority 
cannot  defeat  the  specific  performance  of  such  agreement  on  a  bill 
filed  by  the  corporation,     (pp.  43,  44.) 

Bill  by  the  church  against  Gewin  and  others  for  the 
specific  performance  of  a  contract  to  convey.  There  was  a 
decree  for  the  complainant  and  the  respondents  appealed. 

Arthur  L.  Brown  and  Bush  &  Bush,  for  the  appellants. 

C.  B,  Powell,  for  the  appellee. 

3^''  SAYRE,  J.  At  a  time  when  Mt.  Pilgrim  Baptist 
Church  was  an  unincorporated  religious  society,  ]\Tessrs. 
Gewin  and  McGahey  contracted  to  sell  to  Spencer  and  others, 
trustees  for  the  church,  a  certain  lot  at  Cleveland  upon 
which  it  was  proposed  to  erect  a  church  building.  At  that 
time  the  services  of  the  church  were  being  held  at  another 
place.  Schism  intervened.  The  church  divided  into  fac- 
tions, each  having  its  own  pastor,  and  each  claiming  to  be 
the  true  Mt.  Pilgrim  church.  But  before  differences  became 
irreconcilable  payments  on  the  new  lot  were  completed  by 
or  for  the  church,  and  the  old  churchhouse  was  burned. 
Shortly  afterward,  when  the  contest  had  taken  definite 
shape,  the  church  was  incorporated  by  the  filing  of  a  peti- 
tion by  Gray  and  others  for  incorporation  under  the  statute. 
This  bill  is  filed  by  the  incorporated  church,  and  seeks  a 
decree  requiring  Gewin  and  McGahey  to  specifically  perform 
their  contract  by  executing  a  deed  of  conveyance  of  the  lot 
to  the  incorporated  church,  that  its  title  to  the  property  be 
quieted  against  the  claims  of  the  defendants,  and  that  the 
defendants  be  enjoined  from  holding  religious  services  in 
the  name  of  the  complainant  church,  from  collecting  money 
in  the  name  of  the  church,  and  from  trespassing  upon  or 
interfering  with  the  property  of  the  church.  Messrs.  Gewin 
and  McGahey  in  their  answer  avow  their  willingness  and 
readiness  ^"***  to  convey  if  they  only  maj^  be  informed  as  to 
whom  they  ought  in  equity  to  convey. 

The  unincorporated  society  was  without  capacity  to  ac- 
quire or  hold  title:  Stewart  v.  White,  128  Ala.  202,  30 
South.  526,  55  L.  R.  A.  211.  Nor  did  the  conveyance  to 
trustees — or  rather,  the  agreement  to  convey — for  the  un- 
incorporated society  in  strictness  create  a  charitable  use. 
Nevertheless,  the  jurisdiction  of  the  chancery  court  over 
such  voluntary  associations  and  their  property  is  maintained 
in  this  state,  independently  of  the  English  statute  of  chari- 
table uses  and  of  any  prerogative  power  of  the  court,  on  the 
ground  of  the  trust  nature  of  the  property,  the  charitable 
uses  for  which  it  is  designed,  and  the  inadequacy  of  legal 
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remedies:  Burke  v.  Roper,  79  Ala.  138;  Williams  v.  Pear- 
son, 38  Ala.  299;  Carter  v.  Balfour's  Admr.,  19  Ala.  814. 
Equity  must  therefore  have  power  to  compel  a  conveyance 
to  the  incorporated  church.  This  will  not  involve  the  court 
in  the  impossible  function  of  making  a  contract  for  the 
parties,  nor  require  the  performance  of  a  contract  dif- 
ferently from  its  agreed  terms.  An  organization,  under  the 
statute,  by  the  majority  of  a  society,  operates  ipso  facto  as 
a  transfer  of  the  rights  and  interests  of  individual  members 
to  the  corporation  thereby  created :  Happy  v.  Morton,  33 
111.  398.  The  incorporated  church  has  succeeded  to  all  the 
rights  of  the  unincorporated  church.  The  successor  is  the 
sole  beneficiary  of  the  contract  entered  upon  by  the  trustees. 
The  effort  to  enforce  the  contract  necessarily  involves  an  in- 
quiry as  to  which  of  the  factions  stands  for  the  true  Mt.  Pil- 
grim church.  It  would  be  unseemly  and  abhorrent  to  justice 
that  such  a  question  should  be  determined  by  the  result  of  a 
race  of  diligence  in  securing  an  incorporation  under  the  stat- 
ute. The  two  factions  of  this  church  are  not  divided  on  any 
question  of  religious  doctrine  or  denominational  ^^'^  practice. 
They  seem  to  be  more  intent  on  the  use  of  a  name,  and  they 
evidently  attach  importance  to  the  possession  of  the  property 
of  the  church.  The  Baptist  church  is  congregational  in  its 
policy.  It  is  democratic  in  its  organization.  It  is  the  right 
of  each  congregation  to  rule  itself  in  accordance  with  the  law 
of  the  church.  The  will  of  the  majority  having  been  ex- 
pressed, it  becomes  the  minority  to  submit.  There  are  no  ap- 
pellate judicatories.  A  majority  of  the  church  in  question  had 
the  right  to  determine  whether  the  incorporation  should  be 
had.  If  it  was  had  in  accordance  with  the  will  of  the 
majority,  that  will  must  be  given  effect  here,  else  there  would 
be  no  remedy  for  a  wrong  affecting  property  rights.  It  must 
be  conceded  that  the  courts  have  no  power  to  revise  ordinary 
acts  of  church  discipline  or  pass  upon  controverted  rights  of 
membership:  Hundley  v.  Collins,  131  Ala.  234,  90  Am.  St. 
Kep.  33,  32  South.  575.  But  such  considerations  are  attended 
to  when  they  form  the  basis  upon  which  civil  rights  and  rights 
of  property  depend.  While  the  courts  cannot  decide  who 
ought  to  be  members,  they  may  inquire  whether  any  disputed 
act  of  the  church  affecting  property  rights  was  the  act  of  per- 
sons having  no  authority :  Bouldin  v.  Alexander,  15  Wall.  131. 
21  L.  ed.  69.  Where  factional  divisions  occur  in  an  ecclesi- 
astical body,  the  rule  of  the  civil  courts  is  that  "the  title  to 
church  property  ....  is  in  that  part  of  it  which  is  acting 
in  harmony  with  its  own  law,  and  the  ecclesiastical  laws,  and 
usages,  customs  and  principles  which  are  accepted  among 
them  before  the  dispute  began,  arc  the  standards  for  determin- 
ing which  party  is  right":  Reorganized  Church  of  Jesus 
Christ  V.  Church  of  Jesus  Christ  (C.  C),  60  Fed.  937,  citing 
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McRoberts  v.  Moudy,  19  Mo.  App.  26;  Roshi's  Appeal,  69  Pa. 
462,  8  Am.  Rep.  275;  Baker  v.  Fales,  16  Mass.  488;  White 
Lick  Quarterly  ^^°  Meeting:  of  Friends  v.  White  Lick  Quar- 
terly Mejeting  of  Friends,  89  Ind.  136.  It  must  follow  that 
where  a  minority  withdraws  from  a  church,  organized  and 
governed  as  is  the  Baptist  church,  it  relinquishes  all  right  in 
the  property  of  the  church  abandoned,  and  the  court,  being 
properly  invoked,  must  so  declare. 

Appellants  insist  that  they  are  the  majority.  A  careful 
reading  of  the  evidence  does  not  lead  us  to  that  conclusion. 
The  statute  imposes  no  formalities  in  respect  to  proceedings 
for  the  election  of  trustees  or  instructing  them  to  proceed  for 
the  incorporation  of  a  church.  Nor  does  the  law  of  the 
church,  so  far  as  we  have  been  informed.  In  this  case  we 
have  discovered  nothing  unfair  in  the  proceedings.  The  ap- 
pellants seem  to  have  been  in  the  minority,  and  seem  to  have 
accepted  for  a  time  the  role  of  secessionists.  They  had  ex- 
communicated about  twenty  per  centum  of  the  membership, 
including  those  who  were  elected  by  the  appellee  faction  to 
the  place  of  trustees.  But  this  exclusion  was  without  trial 
or  ceremony,  and  was  not  recognized  by  the  church  as  a  whole 
nor  by  the  persons  excluded. 

On  the  whole  evidence,  our  conclusion  is  that  the  chancellor 
decreed  properly,  and  his  decree  will  be  affirmed.  The  ap- 
pellants Rogers,  Spencer,  and  Demand  must  pay  the  costs 
of  appeal  in  this  court  and  in  the  court  below. 

Anderson,  McClellan   and  Evans,  JJ.,  concur. 


As  to  What  are  Charitable  Uses  or  Trusts,  see  the  note  to  Hoeffer 
V.  Clogan,  63  Am.  St.  Kep.  248;  Estate  of  Graves,  242  111.  23,  134 
Am.  St.  Kep.  302. 

Jurisdiction,  Over  CharitaiU  Uses  or  Trtists  Exists  in  Courts  of 
Chancery,  independently  of  the  statute  of  charitable  uses,  43  Elizabeth: 
Urmey's  Exrs.  v.  Wooden,  1  Ohio  St.  160,  59  Am.  Dec.  615;  Hoeffer 
V.  Clogan,  171  111.  462,  63  Am.  St.  Rep.  241;  Snider  v.  Snider,  70  S.  C. 
555,  106  Am.  St.  Eep.  754. 

The  Jurisdiction  of  Equity  Over  Voluntary  Unincorporated  Associa- 
tions is  the  subject  of  a  note  to  Kearns  v.  Howley,  68  Am.  St.  Eep.  856. 

Property  Meld  in  Trust  for  an  Unincorporated  Beligious  Society  vests 
in  the  corporation  whenever  the  requisites  of  the  statute  are  com- 
plied with  so  as  to  render  them  legally  competent  to  take  property 
in  their  corporate  capacity:  First  Baptist  Church  v.  Witherell,  3 
Paige  Ch.  296,  24  Am.  Dec.  223. 

A  Majority  of  a  Church  Organization  may  Direct  and  Control  Church 
Matters:  Long  v.  Harvey,  177  Pa.  473,  55  Am.  St.  Eep.  733.  The  seced- 
ing members  of  a  church  forfeit  all  right  to  church  property:  Mc- 
Kinney  v.  Griggs,  5  Bush,  401,  96  Am.  Dec.  360;  Curd  v.  Wallace, 
7  Dana,  190,  32  Am.  Dec.  85;  Gass  v.  Wilhite,  2  Dana,  170,  26  Am. 
Dec.  446.  The  title  and  use  of  the  property  of  a  divided  congregation, 
and  the  offices  pertaining  thereto,  belong  to  that  portion  which 
adheres  to  the  denomination  and  conforms  to  its  rules:  lioshi'a  Appeal, 
69  Pa.  462,  8  Am.  Eep.  275. 
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The  Power  of  Courts  to  Adjudicate  Disputes  Between  Warring  Church 
Parties  is  discussed  in  Long  v.  Harvey,  177  Pa.  473,  55  Am.  St.  Kep. 
733;  and  note  to  Morris  St.  Baptist  Church  v.  Dart,  100  Am.  St. 
Eep.  734,  showing  the  jurisdiction  where  property  rights  are  in- 
volved. 


CITY  OF  HUNTSVILLE  v.  MADISON  COUNTY. 

[166  Ala.  389,  52  South.  326.] 

TAXATION  —  Special  Assessments. — There  is  a  Well-defined 
Distinction  between  general  taxation  and  a  local  assessment  for  public 
improvements,  such  as  pavements,  sewerage,  etc.     (p.  46.) 

TAXATION — Exemption  from  Special  Assessment. — A  consti- 
tutional or  statutory  exemption  of  public  property  from  general  taxa- 
tion does  not  necessarily  exempt  it  from  special  local  assessment  for 
public  improvements,     (p.  46.) 

SPECIAL  ASSESSMENTS — Exemption  of  County  Property. — 
General  language  in  a  statute  giving  a  city  power  to  levy  assessments 
for  street  improvements  does  not  embrace  county  property  within 
the  city,  devoted  strictly  to  public  uses;  nor  authorize  the  city  to 
enforce  a  special  assessment  for  such  improvement  against  the  county, 
under  a  general  judgment  against  the  latter,     (pp.  46,  47.) 

TAXATION  —  Exemption. — County  Property,  owned  and  held 
for  public  purposes,  is  generally  exempt  from  taxation  of  any  de- 
scription, and  is  not  to  be  deemed  subject  to  taxation  in  any  form, 
unless  the  intent  of  the  legislature  to  render  it  so  clearly  appears, 
(p.  46.) 

SPECIAL  ASSESSMENTS. — No  Lien  can  "be  Fixed  on  County 
Property,  such  as  a  courthouse  square  and  the  buildings  thereon, 
situated  within  a  city,  for  a  special  assessment  levy  against  such 
property  for  street  improvements,     (p.  46.) 

TAXATION — Method  of  Collection — Action. — Where  the  legis- 
lature has  not  authorized  any  method  for  collecting  a  tax,  an  action 
at  law  will  lie  to  collect  it;  but  where  it  has  authorized  a  method  of 
collection,  the  method  is  exclusive,  and  generally  no  action  lies  unless 
the  statute  expressly  authorizes  it.     (p.  47.) 

SPECIAL  ASSESSMENTS— County  Property. — No  Benefit  is 
derived  by  the  taxpayers  of  a  county,  generally,  who  own  a  court- 
house square  and  the  buildings  thereon,  from  the  improvement  of 
streets  abutting  on  the  square,  in  a  city,  within  the  meaning  of  a 
provision  of  the  constitution  which  limits  special  assessments  to  the 
increased  value  resulting  from  the  benefit  to  be  derived  from  such 
improvements,     (p.  47.) 

EQUITY — Demurrer, — A  Bill  Without  Equity  is  subject  to  de- 
murrer testing  its  equity,     (p.  48.) 

Bill  by  the  city  against  the  county  to  declare  and  enforce  a 
lien  against  the  county  courthouse  and  property  situated 
within  the  city  for  a  special  assessment  levy  against  it  for 
paving  and  street  curbing,  etc.  A  demurrer  to  the  bill,  for 
want  of  equity,  was  sustained,  and  the  complainant  appealed. 
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Brickell  &  Smith,  for  the  appellant. 

"Walker  &  Spragins,  for  the  appellee. 

^  »oi  ANDERSON,  J.  That  there  is  a  well-defined  distinc- 
tion between  general  taxation  and  a  local  assessment  for 
public  improvements,  such  as  pavements,  sewerage,  etc.,  there 
can  be  no  doubt.  It  is  also  settled  that  constitutional  or  stat- 
utory exemption  of  public  property  from  general  taxation 
does  not  necessarily  exempt  it  from  special  local  assessment 
for  public  improvements;  but,  while  there  is  a  conflict,  the 
weight,  and,  we  think,  the  sounder  authorities,  hold  that  gen- 
eral language  in  a  statute  giving  cities  power  to  levy  assess- 
ments ^^^  for  street  improvements  is  not  sufficient  to  em- 
brace the  property  of  the  state  or  county  which  is  devoted 
to  strictly  public  uses,  nor  authorize  the  enforcement  of  such 
special  assessment  against  it  under  a  general  judgment  against 
the  county.  In  other  words,  property  owned  ana  held  by  the 
state  and  counties  for  public  purposes  is  generally  exempt 
from  taxation  of  any  description,  and  is  not  to  be  deemed 
subject  to  taxation  in  any  form,  unless  the  intent  of  the 
legislature  to  render  it  so  clearly  appears:  Worcester  County 
V.  Mayor  of  Worcester,  116  Mass.  193,  17  Am.  Rep.  159 ;  Page 
and  Jones  on  Taxation,  sec.  580 ;  Gray  on  Limitation  of  Taxing 
Powers,  sees.  1174,  1175,  1906 ;  Witter  v.  Mission  School  Dis- 
trict, 121  Cal.  350,  66  Am.  St.  Rep.  33,  53  Pac.  905 ;  Edwards 
Co.  V.  Jaspar  Co.,  117  Iowa,  365,  94  Am.  St.  Rep.  301,  and 
note,  90  N.  W.  1008;  City  of  Clinton  v.  Henry  Co.,  115  Mo. 
557,  37  Am.  St.  Rep.  415,  22  S.  W.  494;  Franklin  Co.  v. 
Ottowa,  49  Kan.  747,  33  Am.  St.  Rep.  396,  31  Pac.  788.  For 
an  able  and  complete  discussion  of  the  subject,  see  note, 
33  Am.  St.  Rep.  400.  While  there  are  many  authorities 
holding  that  this  special  tax  is  permissible  unless  prevented 
by  the  statute,  they  are  almost  uniform  in  holding  that 
it  cannot  be  enforced  by  fixing  a  lien  on  the  public  prop- 
erty, and  those  that  permit  the  levy  merely  authorize  the  col- 
lection by  a  personal  judgment  rather  than  by  an  action  in 
rem.  It  must  also  be  borne  in  mind  that  most  of  the  statutes 
considered  in  this  line  of  decisions  did  not  confine  the  right  to 
collect  the  tax  solely  by  subjecting  the  property,  but  author- 
ized a  personal  judgment.  Therefore,  in  view  of  the  fact  that 
they  all  hold  that  the  tax  could  not  be  enforced  by  an  action 
in  rem,  we  are  of  opinion  that  they  would  have  held  that  the 
right  to  levy  against  such  public  property  did  not  exist  had 
the  statutes  prescribed  an  action  in  rem  as  the  exclusive 
remedy  to  enforce  ^"^  the  collection  of  said  tax.  Article  26. 
page  638,  Code  of  1907,  provides  for  the  levy  and  assessment 
by  municipal  corporations  of  this  special  tax  for  public  im- 
provements and  prescribes  the  remedy  for  the  enforcement 
of  the  collection  of  same,  and  which  is,  of  course,  subject  to 
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the  limitations  fixed  by  section  223  of  the  constitution  of  1901. 
The  authority  to  levy  this  tax  is  general,  and  the  statute 
makes  no  express  provision  for  the  levy  of  same  against  state 
or  county  property  held  for  public  purposes.  Nor  can  the 
power  to  do  so  be  necessarily  implied  in  view  of  the  fact  that 
the  statute  (section  1386)  fixes  a  proceeding  in  rem  as  the  sole 
method  of  enforcing  the  collection  of  said  special  tax.  It  is 
true,  it  authorizes  the  recovery  of  the  amount  of  the  assess- 
ment with  interest  and  cost,  but  it  can  only  be  enforced 
against  the  property,  and  does  not  authorize  a  personal  judg- 
ment against  the  owner.  True,  also,  section  1398  authorizes 
a  judgment,  and  section  1400  authorizes  execution,  but  they 
apply  only  in  case  of  an  appeal  to  the  supreme  court  and  in 
cases  where  the  appellant  gave  a  supersedeas  bond.  "The 
general  rule  seems  to  be  that,  where  the  legislature  has  not 
authorized  any  method  for  collecting  a  tax,  an  action  at  law 
will  lie  to  collect  it.  "While  the  legislature,  however,  has  au- 
thorized a  method  of  collection,  the  method  is  exclusive,  and 
generally  in  such  case  an  action  will  not  lie  unless  the  statute 
expressly  authorizes  it":  Gray  on  Limitations  of  Taxing 
Powers,  sees.  1174,  1175;  Worcester  v.  Worcester,  116  Mass, 
193,  17  Am.  Rep.  159. 

There  is  another  question  which  should  be  borne  in  mind 
in  arriving  at  the  legislative  intent,  and  which  seems  to  have 
been  ignored  in  those  cases  holding  that  county  property  was 
liable  to  said  special  tax.  The  constitution  expressly  limits 
this  tax  so  as  not  to  exceed  the  increased  value  of  the  property 
resulting  from  ^^*  the  benefit  to  be  derived  from  such  im- 
provements. It  is  a  matter  of  common  knowledge  that  court- 
house lots  and  the  buildings  thereon  were  procured  ana 
erected  for  public  use,  not  to  sell  or  rent,  and  it  would  be 
difficult  to  ascertain  how  the  county  could  be  materially  or 
financially  benefited  because  of  the  pavement  or  beautifying 
the  streets  of  Huntsville.  There  can  be  no  material  enhance- 
ment in  the  value  of  the  courthouse  square  that  would  prove 
of  any  substantial  benefit  to  the  taxpayers  of  Madison  county 
generally.  They  own  the  square  for  certain  purposes,  not  to 
rent  or  sell  at  a  profit,  and  as  a  rule  the  investment  is  per- 
manent, and  for  the  use  to  which  the  property  is  adapted  it  is 
just  as  valuable  to  the  public  whether  adjacent  property  is 
worth  one  hundred  dollars  or  one  thousand  dollars  per  front 
foot.  The  fact  that  county  property  is  included  in  the  ex- 
emptions from  general  taxation  by  the  terms  of  section  2061 
of  the  Code  of  1907  is  no  indication  that  it  was  intended  to 
be  subject  to  this  special  tax.  It  was  exempt  regardless  of 
this  statute,  and  was  doubtless  included  in  the  schedule  with 
other  property  not  necessarily  exempt,  independent  of  the 
statute,  and  for  the  purpose  of  setting  forth  all  exempt  prop- 
erty. 
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The  bill,  being  without  equity,  was  subject  to  the  demurrers 
testing  its  equity  (section  3121  of  the  Code  of  1907),  and 
which  were  properly  sustained,  and  the  decree  of  the  chancery 
court  is  affirmed. 

Dowdell,  C.  J.,  and  IMayfield  and  Sayre,  JJ.,  concur. 


The  Distinction  Between  Taxes  and  Assessments  is  shown  in  the 
note  to  People  v.  Mayor  of  Brooklyn,  55  Am.  Dec.  287.  The  taxation 
and  assessment  of  public  property  is  the  subject  of  a  note  to  Board 
of  Commissioners  etc.  v.  Ottawa,  33  Am.  St.  Rep.  400,  404,  410,  in 
which  it  is  shown  that  the  public  property  of  a  city  or  county  used 
only  for  governmental  purposes  is  exempt  from  taxation  by  the  state 
or  city  for  the  purposes  of  revenue;  but  that  property  held  for  a 
public  use  is  not  exempt  from  local  assessments,  although  exempt  from 
taxation  for  general  purposes.  The  exemption  from  taxation  or  as- 
sessment of  lands  owned  by  governmental  bodies,  or  in  which  they 
have  an  interest  is  the  subject  of  a  note  to  Herrick  &  Stevens  Y. 
Sargent,  132  Am.  St.  Eep.  291. 


CALDWELL  v.  CALDWELL. 

[166  Ala.  406,  52  South.  323.] 

MORTGAGES — Enjoining  Execution  of  Power  of  Sale. — Equity 
will  enjoin  the  execution  of  a  power  of  sale  contained  in  a  mortgage 
only  when  the  enforcement  of  the  mortgage  would  be  against  good 
conscience,  and  would  work  great  and  irreparable  injury,     (p.  49.) 

MORTGAGES — Enjoining  Execution  of  Power  of  Sale. — Equity- 
will  not  enjoin  the  execution  of  a  power  of  sale  in  a  mortgage  until 
an  unliquidated  demand  due  from  the  respondent  to  the  complainant 
can  be  ascertained  and  set  off,  in  the  absence  of  an  allegation  of  the 
defendant's  insolvency,  or  other  special  equity;  and  the  defendant's 
refusal  to  accept  a  conveyance  of  the  property  in  full  discharge  of 
the  debt  does  not  arm  the  complainant  with  any  special  equity. 
(p.  49.) 

Bill  to  enjoin  the  execution  of  a  power  of  sale  contained 
in  a  mortgage  until  an  unliquidated  demand  due  from  the 
respondent  to  the  complainant  could  be  ascertained  and  set 
off.  There  was  a  judgment  for  the  respondent  and  the  com- 
plainant appealed. 

R,  W.  Clopton,  for  the  appellant. 

Lawrence  E.  Brown,  for  the  appellee. 

■***''  SAYRE,  J,  This  is  a  case  in  which  the  complainant 
sought  to  enjoin  the  foreclosure  of  a  mortgage  under  a  power 
of  sale  in  order  that  he  might  have  the  benefit  of  the  setoff 
of  an  unliquidated  demand  against  the  mortgagee,  and  is  to 
be  settled  upon  familiar  principles  of  equity  jurisdiction. 
Complainant  and  defendant  are  brother  and  sister,  living 
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under  the  same  roof  on  the  mortgaged  property,  and  some 
ethical  reasons  are  suggested  which  possibly  ought  to  have 
consideration  by  the  complainant  before  a  foreclosure  is  in- 
sisted on,  but  there  is  no  showing  of  grounds  for  interference 
cognizable  in  a  court  of  chancery.  Equity  will  enjoin  an  at- 
tempt to  pervert  a  power  of  sale  from  its  legitimate  purpose : 
Struve  V.  Childs,  63  Ala.  473.  But  it  must  have  substantial 
reasons  for  so  doing.  The  interests  of  society  require  that 
such  power  be  not  interfered  with  lightly.  It  results  from 
contract  between  the  parties,  and  the  party  who  borrows  must 
consider  when  he  bargains  whether  he  is  not  giving  too  large 
a  power  to  him  with  whom  he  is  dealing:  Jones  v.  Matthie,  11 
Jur.  504.  The  jurisdiction  will  be  exercised  only  when,  be- 
cause of  fraud,  or  a  want  of  illegality  of  consideration,  or  for 
other  suiificient  reasons,  the  enforcement  of  the  collection  is 
against  good  conscience,  and  would  work  great  and  irrepar- 
able injury.  So  the  rule  is  stated  in  Glover  v.  Hembree,  82 
Ala.  324,  8  South.  251,  and  in  Vaughan  v.  Marable,  64  Ala.  60. 

There  is  no  allegation  of  the  defendant's  insolvency.  In 
fact,  the  contrary  appears.  If  it  should  be  assumed  that  for 
years  the  defendant  has  lived  with  the  complainant  "****  under 
circumstances  which  Avould  imply  a  promise  to  pay  her  for 
board — as  to  the  merit  of  which  suggestion  we  intend  no  in- 
timation— that  demand  is  unascertained,  has  no  agreed  rela- 
tion with  the  mortgage  debt,  and  in  the  absence  of  allegation 
of  defendant's  insolvency,  or  other  special  equity,  the  power 
of  sale  will  not  be  enjoined  in  order  to  enable  the  mortgagor 
to  establish  a  setoff  against  the  mortgage  debt :  Glover  v. 
Hembree,  82  Ala.  324,  8  South.  251.  The  mere  existence  of 
a  legal  demand  against  the  mortgagee  will  not  justify  inter- 
ference :  Gafford  v.  Proskauer,  59  Ala.  264 ;  Knight  v.  Drane, 
77  Ala.  371.  And  it  would  hardly  seem  necessary  to  say  that 
defendant's  refusal  to  accept  a  conveyance  of  the  property 
in  full  discharge  of  the  debt  arms  complainant  with  no  special 
equity.  Defendant  is  entitled  in  equity  as  at  law  to  have  her 
money. 

For  the  reasons  and  on  the  authorities  noted,  we  concur  in 
the  chancellor's  opinion  that  there  is  no  equity  in  the  bill, 
and  his  decree  dismissing  the  same  on  general  demurrer  will 
be  affirmed. 

Dowdell,  C.  J.,  and  Simpson  and  IMcClellan,  JJ.,  concur. 


A  Bill  to  Eestrain  Trustees  Ur.der  a  Tru^t  Deed  from  Selling,  filed 
by  an  unsecured  creditor  of  the  same  debtor,  alleging  that  after 
Belling  and  paying  the  debts  secured  by  the  deed  the  trustees  will 
abuse  their  trust  by  applying  the  residue  of  the  proceeds  to  the 
claims  of  persons  not  creditors,  raises  no  equity  entitling  the  com- 
plainant to  relief:  Carter  v.  Neal,  24  Ga.  346,  71  Am.  Dec.  136. 
Am.  St.  Rep.,  Vol.  139 — 4 
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BKOYLES  V.  CENTRAL  OF  GEORGIA  RAILWAY 
COMPANY. 

[166  Ala.  616,  52  South.  81.] 

PLEADING. — Counts  in  a  Complaint  Should  Tie  Construed  most 
strongly  against  the  pleader,     (p.  53.) 

CARRIERS — Complaint  by  Passenger — ^Demurrer. — If  a  count 
in  a  complaint  for  an  injury  to  a  passenger  on  a  railroad  train  charges 
simple  negligence  only,  and  does  not  show  that  he  was  rightfully  in 
the  car  of  the  defendant,  a  demurrer  to  the  count  is  properly  sus- 
tained, because,  in  the  absence  of  such  showing,  it  must  be  con- 
cluded that  the  plaintiff  was  a  trespasser  to  whom  the  carrier  owed 
no  duty  except  not  to  willfully,  wantonly  or  intentionally  injure  him. 
(p.  53.) 

CARRIERS  —  Negligence  —  Wantonness  or  Willfulness. — In  a 
Complaint  for  an  injury  to  a  passenger  on  a  railroad  train,  caused  by 
a  wreck,  simple  negligence  only  is  charged  by  allegations  that  the 
wreck  was  caused  by  the  defendant's  gross  and  reckless  negligence, 
and  that  such  negligence  consisted  in  allowing  rotten,  unsound  and 
insecure  cross-ties  to  remain  under  the  rails  of  the  road  at  the  place 
where  the  wreck  occurred.  Such  allegations  do  not  make  a  case  of 
wantonness   or  willfulness,     (p.  53.) 

CARRIERS — Riding  on  Pass  Issued  to  Another. — A  woman  in- 
jured in  a  railroad  wreck  cannot  recover  for  simple  negligence,  where 
it  appears  that  her  mother,  when  both  of  them  were  called  upon  for 
fare,  handed  the  conductor  passes  for  other  persons,  which  he  took, 
believing  the  parties  entitled  to  ride  thereon.  In  such  a  case  a  fraud 
was  practiced  upon  the  carrier,  irrespective  of  the  fact  that  the  plain- 
tiff did  not  know  about  the  pass,  and  she  was  a  mere  trespasser. 
(p.  54.) 

DEMURRER. — ^It  is  Harmless  Error  to  Sustain  a  demurrer  to 
a  replication  containing  the  same  averments  as  are  contained  in  the 
complaint,  to  which  the  general  issue  is  filed,     (p.  54.) 

PLEADING  IN  A  CIRCLE.— The  Proper  Way  to  reach  a  de- 
fect in  a  plea  which  is  not  a  sufficient  answer  to  a  count  is  by  de- 
murrer. It  is  not  proper  to  reply  to  it,  for  this  would  be  pleading  in 
a  circle,     (p.  54.) 

EVIDENCE — ^Uncommunicated  Motive  or  Intention. — A  wit- 
ness cannot  testify  to  his  uncoramunicated  motive  or  purpose.  Un- 
communicated  intention  or  purpose  is  an  inferential  fact  not  capable 
of  direct  proof,  but  must  be  inferred  from  facts  proved,     (p.  55.) 

CARRIERS — ^Riding  on  Pass  Issued  to  Another. — In  an  action 
for  an  injury  to  a  person  riding  on  a  railroad  train,  where  the  issue 
is  whether  she  was  a  trespasser  by  reason  of  her  riding  on  a  pass 
issued  to  another,  she  will  not  be  allowed  to  answer  a  question 
whether  it  was  not  customary  for  her  to  ride  on  a  pass,  as  the  ques- 
tion does  not  go  far  enough  to  state  a  custom  that  would  include  the 
case  under  consideration,     (p.  55.) 

EVIDENCE. — Unconununicated  Thoughts  and  Suppositions  can- 
not be  testified  to.     (p.  55.) 

CARRIERS — Riding  on  Pass  Issued  to  Another. — In  an  action 
for  an  injury  to  a  person  riding  on  a  railroad  train  with  her  mother, 
the  conductor  may  testify  whether  the  mother,  in  handing  him  a  pass 
issued  to  others,  indicated  for  whom  she  was  tendering  the  pass, 
(pp.  55,  56.) 
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CAREIEES — Riding  on  Pass  Issued  to  Another. — In  an  action 
for  an  injury  to  a  person  on  a  railroad  train,  where  the  whole  ques- 
tion is  whether  she  was  rightfully  on  the  train,  the  conductor  should 
be  allowed  to  testify  whether  the  plaintiff,  riding  upon  a  pass  pre- 
sented to  him,  was  the  person  to  whom  the  pass  was  issued,  and  as 
to  what  a  passenger  must  have  to  entitle  him  to  ride.     (pp.  55,  56.) 

CAimiERS — Biding  on  Pass  Issued  to  Another. — In  an  action 
for  an  injury  to  a  person  who  was  riding  on  a  pass  issued  to  another, 
where  the  whole  question  is  whether  she  was  rightfully  on  the  train, 
it  is  competent  for  the  conductor  to  testify  whether  he  agreed  to  let 
her  ride  without  the  payment  of  fare,  or  showing  some  other  right  to 
ride,  or  whether  he  had  any  right  to  let  her  ride  without  paying  fare 
or  being  provided  with  a  pass,  for  the  purpose  of  showing  that  he 
did  not  knowingly  consent  to  her  riding  on  a  pass  issued  to  another 
and  that  he  had  no  authority  to  do  bo.     (p.  56.) 

CAERIERS — Riding  on  Pass  Issued  to  Another. — In  an  action 
for  an  injury  to  a  person  riding  on  a  train  with  her  mother,  where 
the  company  alleges  that  they  were  trespassers  because  riding  on  a 
pass  issued  to  others,  the  conductor  may  properly  testify  that  the 
mother  said,  in  a  tone  loud  enough  to  be  heard  by  the  daughter,  that 
the  pass  presented  to  him  by  the  mother  was  for  herself  and  daughter. 
(pp.  56,  57.)  _ 

CARRIERS — Riding  on  Pass  Issued  to  Another. — In  an  action 
for  an  injury  to  a  person  riding  on  a  train,  caused  by  a  wreck,  where 
the  issue  is  whether  she  was  a  mere  trespasser  by  reason  of  riding  on 
a  pass  issued  to  another,  it  is  proper  for  the  conductor  to  testify  con- 
cerning his  duty  to  compel  persons  tendering  passes  to  identify  them- 
selves as  the  persons  named  in  the  passes,     (p.  57.) 

CARRIERS  —  Intention  to  Pay  Fare  —  Presumption. — When  a 
person  boards  a  train  with  money  sufficient  to  pay  his  fare,  it  will 
be  presumed  that  he  intends  to  pay  it  until  fare  has  been  demanded, 
unless  his  conduct  shows  that  he  is  trying  to  evade  the  demand;  but 
the  presumption  ceases  if  he  fails  to  pay  after  demand  and  oppor- 
tunity to  do  so.     (p.  58.) 

Action  for  damages  against  the  railway  company.  Count 
2  of  the  complaint  was  as  follows:  "Plaintiff  claims  of  the 
defendant  the  like  sum  of  twenty  thousand  dollars  as  damages, 
for  that  heretofore,  to  wit,  on  or  about  the  fourteenth  day  of 
November,  1906,  the  defendant  was  engaged  in  carrying  pas- 
sengers for  hire  between  Birmingham,  Alabama,  and  Monte- 
zuma, Georgia ;  that  on  or  about  said  date  the  plaintiff  entered 
a  car  on  one  of  defendant's  trains,  in  the  city  of  Birmingham, 
Alabama,  and  while  riding  therein,  and  w^hile  the  said  car 
was  at  or  about  Kellyton,  Alabama,  the  car  became  wrecked 
or  derailed,  and  as  a  result  thereof  the  plaintiff  was  thrown 
against  a  portion  of  said  car  in  which  she  was  riding,  and  was 
bruised,  maimed,  wounded  and  injured  internally  and  exter- 
nally, and  as  a  result  thereof  she  has  been  caused  to  suft'er," 
etc. 

The  following  pleas  were  filed:  (1,  2,  and  3.)  The  general 
issue.  (4)  "For  further  answer  to  each  of  the  counts, 
separately  and  severally,  defendant  says  that  when  plaintiff 
presented  herself  as  a  passenger,  and  got  upon  defendant's 
traia   at  Birmingham,   she   had  in   her   possession,   or   her 
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mother,  with  whom  she  was  at  the  time,  and  who  undertook 
to  arrange  for  the  transportation  of  plaintiff,  had  in  her  pos- 
session, a  pass  issued  by  defendant  to  one  Mrs.  J.  F.  Slover 
and  daughter;  and  the  plaintiff,  or  her  mother,  Mrs.  Little, 
presented  said  pass  to  the  defendant's  conductor  without  dis- 
closing that  the  plaintiff  and  Mrs.  Little  were  not  the  parties 
mentioned,  described  and  referred  to  in  said  pass,  but  as  if 
they  were  the  parties  entitled  to  ride  thereon ;  and  defendant 
says  that  plaintiff  was  not  Mrs.  J.  F.  Slover,  or  Mrs.  Slover 's 
daughter,  and  was  not  entitled  to  ride  on  said  pass,  and  had 
no  other  right  to  be  on  said  train,  and  was  accepted  as  a  pas- 
senger and  carried  upon  said  train  upon  the  said  conduct 
or  act  of  the  plaintiff  or  her  mother  in  presenting  said  pass 
to  the  defendant's  conductor,  and  the  belief  of  defendant's 
servant  in  charge  of  said  train  that  plaintiff  was  one  of  the 
persons  entitled  to  ride  on  the  pass  issued  to  Mrs.  J.  F. 
Slover  and  daughter;  and  defendant  avers  that  its  servants 
or  agents  did  not  know  that  plaintiff  was  not  one  of  the 
persons  entitled  to  ride  on  said  pass ;  and  defendant  says  that 
the  plaintiff  neither  paid  nor  offered  to  pay  anything  for  her 
transportation  from  Birmingham  to  Kellyton. "  Plea  5  set 
up  the  same  state  of  facts,  and  alleged  that  the  pass  entitled 
INIrs.  Slover  and  daughter,  and  no  one  else,  to  ride  thereon, 
and  was  not  intended  for  the  use  of  the  plaintiff,  and  did  not 
entitle  her  to  ride  thereon,  and  averred  that  the  plaintiff  was 
neither  Mrs.  Slover  nor  her  daughter.  Plea  7  was  in  all  re- 
spects similar  to  the  other  two. 

The  following  replications  were  filed  to  the  pleas:  (1) 
"That  if  any  pass  or  authority  for  being  upm  said  train 
was  presented  to  or  accepted  by  the  conductor  or  agent  of 
defendant,  and  was  a  pass  or  authority  for  another  to  ride 
upon  the  said  train  other  than  plaintiff's  mother  or  herself, 
it  was  without  the  knowledge  of  plaintiff."  (2)  "Plaintiff 
says  that  she  entered  upon  plaintiff's  train  at  Birmingham, 
intending  to  be  a  passenger  thereon  from  Birmingham  to 
Montezuma,  Georgia;  that  she  was  in  company  with  her 
mother,  who  had  said  pass  or  token ;  that  she,  the  plaintiff,  did 
not  have  possession  of  said  pass  or  token,  and  did  not  deliver 
the  same  to  the  conductor  or  agent  of  defendant ;  but  that  her 
mother  had  the  said  pass  or  token,  and  delivered  the  same 
to  the  said  conductor  or  agent  of  the  defendant,  and  that 
the  said  conductor  or  agent  received  the  same.  Plaintiff  avers 
that  she  went  upon  said  train  or  car  in  good  faith,  believing 
that  she  had  a  right  to  be  there  as  a  passenger,  and  not  know- 
ing that  she  had  no  right  to  be  received  as  a  passenger  upon 
said  train  or  car  under  said  token  or  pass,  and  that  said  con- 
ductor or  agent  of  the  defendant  received  from  plaintiff  the 
sum  of  one  dollar  for  the  right  to  ride  on  said  car  or  train." 
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Arthur  L.  Brown,  for  the  appellant. 
London  &  Fitts,  for  the  appellee. 

621  EVANS,  J.  This  action  was  brought  by  the  appellant, 
jMrs.  Mamie  Broyles,  against  appellee,  the  Central  of  Georgia 
Railway  Company,  seeking  damages  for  personal  injuries  sus- 
tained by  her  while  on  one  of  the  regular  passenger  trains  of 
defendant  en  route  from  Birmingham,  Alabama,  to  Monte- 
zuma, Georgia.  The  train  was  derailed  at  Kellyton,  Alabama, 
and  plaintiff  sustained  injuries  by  reason  thereof.  There  are 
twenty-two  assignments  of  error  by  appellant  to  the  rulings 
of  the  court  below  upon  the  pleadings  and  the  evidence. 

The  demurrer  to  the  second  count  of  complaint  w'as  prop- 
erly sustained.  Said  count  charges  simple  negligence,  and 
does  not  show  that  plaintiff  was  rightfully  in  the  car  of  de- 
fendant. Construing  said  count  most  strongly  against  the 
pleader,  as  the  law  requires,  we  must  conclude  therefrom  that 
plaintiff  was  a  trespasser,  and,  therefore,  that  defendant  owed 
her  no  duty  except  ^^^  not  to  willfully,  wantonly  or  inten- 
tionally injure  her:  Beyer  v.  Louisville  &  Nashville  R.  R.  Co., 
114  Ala.  424,  21  South.  592;  Brown  v.  Scarborough,  97  Ala. 
316,  12  South.  289. 

The  demurrer  to  counts  A  and  B  were  properly  sustained 
for  the  same  reasons  above  given  for  sustaining  demurrer 
to  count  2.  The  allegations  of  count  A  as  to  negligence  are 
as  follows:  "Plaintiff  avers  that  said  wreck  or  derailment 
was  caused  or  brought  about  by  the  gross  or  reckless  negli- 
gence of  defendant,  its  agents,  or  employees,  whilst  engaged 
in  or  about  the  duties  of  their  employment.  And  plaintiff 
avers  that  said  gross  and  reckless  negligence  consisted  in  this, 
to  wit,  that  rotten,  unsound  and  insecure  cross-ties  were 
allowed  to  remain  under  the  rails  of  said  road  at  the  place 
where  said  wreck  or  derailment  occurred,  and  that  said  track 
was  in  an  unsafe  condition,  thereby  causing  said  wreck  or 
derailment  of  said  train  when  passing  over  said  defective 
track.  Plaintiff  avers  that  the  injuries  so  received  by  her  were 
proxin:.ateIy  caused  by  said  gross  and  reckless  negligence." 
We  are  of  opinion  that  the  facts  as  set  out  in  said  count,  when 
construed  most  strongly  against  the  pleader,  do  not  constitute 
anything  amounting  to  willfulness  or  wantonness.  This 
court  could  not  say  that  an  occasional  rotten,  unsound  and 
insecure  cross-tie  amounted  to  willfulness  or  wantonness  even 
if  known  to  defendant.  We  would  not  be  understood  as  say- 
ing that  cross-ties  might  not  be  rotten,  unsound  and  insecure 
to  sufficient  extent  in  number  and  degree  to  constitute  wanton- 
ness and  willfulness  to  run  a  passenger  train  over  them  at 
sufficient  rate  of  speed.  But  what  we  say  is  that  the  aver- 
ments in  said  count  A,  construed  as  the  law  construes  them, 
do  not  make  a  case  of  wantonness  or  willfulness.     We  there- 
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fore  construe  said  count  to  allege  that  plaintiff  was  a  tres- 
passer on  ^''^  said  car  and  was  injured  by  the  simple  negli- 
gence of  defendant. 

We  think  that  count  B  is  subject  to  the  same  criticism  as 
count  A.  The  averments  in  both  counts  A  and  B  constitute 
simple  negligence:  Stringer  v.  Alabama  M.  Ry.  Co.,  99  Ala. 
397,  13  South.  75 ;  Kansas  City  R.  R.  Co.  v.  Crocker,  95  Ala. 
412,  11  South.  262 ;  Louisville  &  N.  R.  R.  Co.  v.  Barker,  96 
Ala.  435,  11  South.  453. 

Demurrers  to  pleas  4,  5  and  7  were  properly  overruled. 
The  pleas  clearly  allege  facts  showing  that  the  plaintiff  prac- 
ticed fraud  upon  defendant;  or  her  mother,  acting  for  her, 
practiced  a  fraud  upon  defendant;  and  plaintiff  was  enjoying 
the  benefits  of  such  fraud,  at  the  time  she  received  the  injuries 
complained  of,  and  after  the  conductor  in  charge  of  the  train 
had  demanded  her  fare.  Such  being  the  case,  the  defendant 
was  under  no  duty  to  carry  plaintiff  as  a  passenger,  and  the 
relation  of  passenger  and  carrier  did  not  exist,  and  plaintiff' 
was  a  trespasser.  If  there  are  any  defects  in  said  pleas,  they 
are  not  pointed  out  by  the  demurrer. 

The  demurrer  to  replication  1  was  well  taken  and  properly 
sustained.  If  the  other  matters  set  up  in  the  pleas  were  true, 
it  is  manifestly  immaterial  whether  she  knew  or  did  not  know 
the  matters  set  up  in  said  replication.  If  plaintiff' 's  mother 
was  acting  as  her  agent  in  tendering  said  pass  for  plaintiff, 
she  cannot  be  heard  to  say  that  she  did  not  know  the  contents 
thereof  and  thereby  escape  the  consequences  of  such  fraud. 

If  there  was  error  in  sustaining  demurrer  to  replication  2, 
it  was  error  without  injury,  in  so  much  as  said  replication  is  a 
substantial  reproduction  of  the  allegations  of  count  E  of  the 
complaint,  so  far  as  said  replication  undertakes  to  show  the 
right  of  plaintiff*  to  be  upon  defendant's  train.  The  plaintiff 
had  the  full  benefit  of  the  matter  there  pleaded  in  the  issue 
raised  by  *'^'*  the  general  issue  filed  to  count  E.  Pleas  4,  5 
and  7  were  pleas  in  confession  and  avoidance,  confessing  all 
of  said  counts  except  that  part  which  is  reproduced  in  replica- 
tion No.  2.  If  said  pleas  were  not  a  sufficient  answer  to  count 
E,  the  defect  should  have  been  pointed  out  by  proper  de- 
murrer to  said  pleas  as  an  answer  to  that  count.  To  allow 
that  kind  of  pleading  would  be  pleading  in  a  circle,  and  there 
would  be  no  end  to  it.  The  court,  of  its  own  motion,  would 
have  a  right  to  eliminate  it  as  a  waste  of  time. 

The  plaintiff,  testifying  for  herself,  stated:  "I  did  not  re- 
quest Mrs,  Little  to  get  or  furnish  me  with  a  pass  or  trans- 
portation, because  I  would  have  gone  if  she  had  not  said  any- 
thing about  a  pass."  On  motion  of  defendant  the  words, 
"because  I  would  have  gone  if  she  had  not  said  anything 
about  a  pass,"  were  stricken.  It  has  been  so  often  decided 
by  this  court  that  a  witness  cannot  testify  to  his  uncommu- 
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nicated  motive  or  intention  that  we  deem  it  unnecessary  to 
cite  authorities.  Uncommunieated  intention  or  purpose  is  an 
inferential  fact  not  capable  of  direct  proof,  but  must  be  in- 
ferred from  facts  proven. 

Plaintiff,  testifying  for  herself,  was  asked  by  her  attorney, 
"I  will  ask  you  if  you  had  money  to  pay  your  fare  if  it  had 
been  demanded."  Witness  had  been  allowed  to  testify  that 
she  had  with  her  a  certain  amount  of  money,  and  she  could 
not  testify  to  her  secret  intentions  or  purposes.  The  court 
properly  sustained  the  objection  to  the  question.  So,  also, 
to  the  following  question  asked  plaintiff  by  her  attorney:  "I 
will  ask  you  whether  or  not  you  would  have  been  willing  to 
have  paid  your  fare  if  it  had  been  demanded." 

The  court  also  properly  ruled  in  sustaining  objection  to  the 
following  question  propounded  to  plaintiff  by  her  counsel:  "I 
will  ask  you  if  it  was  not  customary  for  *^^^  you  all  to  ride  on 
passes."  The  question  did  not  go  far  enough  to  state  a  cus- 
tom that  would  include  the  present  case ;  that  is,  to  ride  upon 
passes  issued  for  other  people  upon  which  plaintiff  and  her 
mother  had  no  right  to  ride,  and  that  it  was  done  with  tne 
knowledge  and  consent  of  the  proper  authorities  of  the  de- 
fendant corporation.  So,  also,  were  objections  properly  sus- 
tained to  the  following  questions  asked  the  same  witness  by, 
her  counsel:  "Did  you  know  of  your  mother  having  a  pass 
before  this  time  over  this  road?"  Whether  she  did  or  not 
was  clearly  immaterial.  So,  also,  the  following  question  asked 
the  same  witness  by  her  counsel:  "I  will  ask  you  whether 
you  supposed  or  thought  when  you  boarded  the  car  that  you 
had  a  right  to  ride  on  the  pass  which  was  held  by  your 
mother."  Uncommunieated  thoughts  and  suppositions  cannot 
be  testified  to. 

The  defendant  asked  his  witness  T.  L.  Gordy,  the  conductor 
who  took  up  the  fares  upon  this  occasion,  "At  the  time  the 
pass  was  handed  to  you,  was  any  information  given  you  that 
the  plaintiff  was  not  the  person  named  in  the  pass?"  The 
plaintiff  objected  to  this  question,  and  the  court  overruled  the 
objection,  and  plaintiff  excepted  to  the  ruling  of  the  court. 
We  think  the  court  properly  overruled  the  objection.  If  the 
mother  of  plaintiff  and  the  plaintiff  were  not  known  to  wit- 
ness, and  the  mother  handed  to  witness  a  pass  in  due  and 
proper  form,  properly  signed,  and  pointed  out  plaintiff,  who 
was  sitting  on  the  same  seat  with  her,  as  one  of  the  persons 
to  ride  upon  said  pass,  the  conductor  had  the  right  to  pre- 
sume that  the  mother  and  plaintiff  were  the  persons  named 
in  said  pass;  and  to  hand  in  such  a  pass  and  conceal  their 
identity  by  their  silence  was  a  fraud,  and  entirely  relevant  to 
issues  raised  by  the  fourth,  fifth  and  seventh  pleas.  The 
plaintiff  moved  ®^"  to  exclude  the  following  testimony  of  the 
witness  Gordy:  "You  have  a  ticket,  cash  fare,  or  pass,  or 
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something  the  conductor  can  turn  into  headquarters,  showing 
that  each  passenger  was  entitled  on  that  train."  The  above 
was  an  answer  to  the  following  question:  "What  must  a  pas- 
senger have  to  entitle  him  to  ride  on  the  train?"  The  ques- 
tion was  also  objected  to,  but  the  overruling  of  the  objection 
is  not  assigned  as  error.  There  was  no  error  in  refusing  to 
exclude  said  testimony.  The  conductor  of  a  train,  whose  duty 
it  is  to  determine  who  are  passengers  and  who  are  not,  is  pre- 
sumed to  know  what  a  passenger  must  have  in  order  to  entitle 
him  to  ride  on  the  train  and  thereby  become  a  passenger, 
and  that  is  one  of  the  material  inquiries  in  this  case.  De- 
fendant asked  the  witness  Gordy  the  following  questions: 
"At  the  time  the  elderly  lady  handed  you  the  pass,  how,  if  in 
any  way,  did  she  indicate  for  whom  she  was  tendering  the 
pass?"  The  objection  to  this  question  was  properly  over- 
ruled, as  it  would  naturally  call  for  evidence  entirely  legal 
and  proper.  It  called  for  evidence  as  to  a  part  of  the  actual 
transaction  whereby  defendant  was  allowed  to  ride  upon  said 
train.     It  was  a  part  of  the  res  gestae. 

Defendant  asked  the  witness  Gfordy,  "Did  you  agree  for 
her  to  ride  without  paying  her  fare?"  The  objection  to  this 
question  w^as  properly  overruled  because  it  was  inquiring 
as  to  right  of  plaintiff  to  be  upon  the  car,  as  was  also  objec- 
tion to  the  following  question  and  for  the  same  reason:  "I 
will  ask  you  if  you  agreed  for  the  plaintiff  to  ride  without 
paying  her  fare,  or  showing  some  other  right  to  ride  on  the 
train."  Also,  the  objection  to  the  folloAving  question:  "I 
will  ask  you,  under  the  rules  of  the  company,  if  you  had  any 
right  to  permit  plaintiff  to  ride  without  she  was  paying  her 
fare  or  being  provided  with  a  pass."  If  any  inference  could 
^^"^  arise  from  the  evidence  that  he  was  knowingly  permitting 
her  to  ride  without  paying  her  fare  or  having  a  pass,  then  it 
was  proper  to  show  that  he,  as  agent  of  defendant,  had  no 
such  authority  whereby  he  could  establish  the  relation  of  car- 
rier and  passenger  between  defendant  and  plaintiff.  It  was 
evidently  competent  under  the  issues  of  this  case  that  its 
agent  did  not  knowingly  consent  for  plaintiff'  to  ride  as  a  pas- 
senger without  paying  her  fare  or  to  ride  upon  a  pass  issued 
to  another  and  that  he  had  no  authority  to  do  so. 

Plaintiff  assigns  as  error  the  overruling  of  her  objection 
to  the  following  question  asked  by  defendant  of  the  witness 
Gordy:  "Did  the  lady  make  the  statement  for  herself  and 
daughter?"  The  witness  had  just  stated  that  "the  lady 
handed  me  the  pass  and  said  it  was  for  herself  and  daughter" 
in  a  tone  loud  enough  for  plaintiff  to  hear.  The  answer  of 
the  witness  to  the  said  question  objected  to  was:  "0,  just  an 
ordinary  tone.  It  was  loud  enough  for  plaintiff  to  have  heard 
what  she  said."  It  is  evident  from  this  answer  that  the  wit- 
ness did  not  understand,  and  did  not  answer  the  question; 
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but  if  it  is  an  answer  to  the  question,  then  the  question  was 
properly  allowed.  In  either  event  there  was  no  reversible 
error.  The  grounds  of  objection  were  that  it  was  incompe- 
tent, immaterial  and  irrelevant.  It  was  not  subject  to  objec- 
tion on  these  general  grounds. 

The  following  question  propounded  to  the  witness  Gordy 
by  defendant  was  objected  to  by  plaintiff:  "Are  you  by  the 
rules  required  to  compel  persons  who  tender  passes  on  your 
train  to  identify  themselves  as  the  persons  named  in  the 
passes?"  The  objection  was  properly  overruled,  as  it  called 
for  evidence  pertinent  to  the  inquiry  as  to  whether  she  was 
or  could  have  been,  under  any  inference  to  be  drawn  from  the 
evidence,  a  legal  passenger  on  said  train. 

®^*  The  twentieth  assignment  of  error  is  the  same  as  the 
third,  fourth  and  fifth  assignments,  which  have  already  been 
considered. 

The  court,  upon  request  of  defendant,  gave  the  general 
affirmative  charge  for  defendant  in  writing,  viz.:  "If  the 
jury  believe  the  evidence,  you  will  find  for  the  defendant." 
The  plaintiff  now  assigns  the  giving  of  said  charge  as  error. 
As  stated  in  the  briefs  of  both  sides  to  this  suit,  "The  whole 
question  in  the  case  is  w^hether  or  not  appellant  was  rightfully 
on  defendant's  train."  It  is  proper  to  add,  "at  the  time  the 
injury  to  plaintiff  was  inflicted."  The  decision  of  this  ques- 
tion in  the  case  depends  upon  whether  or  not,  at  the  time  of 
the  wreck,  the  relation  of  carrier  and  passenger  existed  be- 
tween appellee  and  appellant.  There  can  be  no  dispute,  and 
it  has  been  universally  so  held,  that  to  create  this  relation 
there  must  be  a  contract  to  that  effect  either  express  or  im- 
plied. There  can  be  no  doubt  but  that  the  relation  exists 
by  implied  contract  from  the  moment  a  person  enters  the 
passenger  coach  of  a  regular  passenger  train  with  the  bona 
fide  intention  of  becoming  a  passenger  and  of  paying  fare 
according  to  the  rules  and  regulations  of  such  carrier,  when 
the  same  is  demanded  by  the  proper  person,  and  has  with  him 
the  means  of  doing  so.  In  this  case  we  are  not  concerned 
with  the  question  of  good  or  bad  intent.  Under  the  facts  of 
this  case,  did  the  relation  of  carrier  and  passenger  exist  at 
the  time  of  the  accident  or  injury?  Plaintiff's  fare  had  al- 
ready been  demanded  by  the  conductor,  and  her  mother,  in 
her  presence,  had  given  the  conductor  a  pass,  which  was  issued 
for  the  benefit  of  other  parties  than  plaintiff  and  her  mother, 
and  which  plaintiff  and  her  mother  had  no  right  to  ride  on. 
The  fact  that  plaintiff's  mother  and  plaintiff  were  not  the  per- 
sons named  in  said  pass  was  not  known  to  the  conductor, 
^^^  nor  was  it  disclosed  by  either  the  mother  or  plaintiff; 
and  the  mother  pointed  out  plaintiff  as  the  other  person  en- 
titled to  ride  on  said  pass  besides  herself.  The  conductor  took 
the  pass  as  authority  for  them  to  ride  on  said  train,  and  plain- 
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tiff  continued  to  ride  thereon.  Some  time  after  this  transnc- 
tion  the  accident  occurred  from  which  the  injury  resulted. 
Can  the  plaintiff  claim  that  the  facts  of  this  transaction  made 
a  contract  whereby  the  relation  of  passenger  and  carrier  was 
created  between  the  plaintiff  and  defendant,  of  which  she 
can  take  advantage  in  this  suit.  We  think  that  the  facts  show 
a  fraud  from  which  the  plaintiff  can  derive  no  benefit  in  this 
suit.  Even  if  the  conductor  had  known  the  parties  and  con- 
nived with  them  to  beat  the  defendant  out  of  the  fare  due 
for  the  transportation,  the  rule  would  be  the  same.  As  stated 
in  the  case  of  Condran  v.  Chicago  etc.  R.  Co.,  67  Fed.  523, 
14  C.  C.  A.  508,  28  L.  R.  A.  752:  "The  law  will  do  nothing  to 
stimulate  and  encourage  fraud  and  dishonesty,  and  that  would 
be  the  effect  of  holding  that  a  railroad  company  owed  to  one 
riding  on  its  trains,  under  the  conditions  named,  the  duties 
and  obligations  it  owes  to  a  passenger  who  has  honestly  paid 
his  fare.  Railroad  companies  are  as  much  entitled  to  protection 
against  fraud  as  natural  persons.  It  is  a  matter  of  common 
knowledge  of  which  the  court  will  take  judicial  notice,  and 
of  which  the  public  are  bound  to  take  notice,  that  railroad 
passenger  trains  are  operated  to  carry  passengers,  for  hire. 
....  It  is  equally  well  known  that  the  authority  of  a  rail- 
road conductor  does  not  extend  to  the  carrying  of  passengers 

without  the  payment  of  the  regular  fare One  riding  on 

a  train  by  fraud  or  stealth,  without  the  payment  of  fare,  takes 
upon  himself  all  the  risk  of  the  ride,  and  if  injured,  by  an 
accident  happening  to  the  train,  not  due  ®^^  to  recklessness 
or  willfulness  on  the  part  of  the  company,  he  cannot  recover." 
Ordinarily,  when  a  person  boards  a  train  with  money  suffi- 
cient to  pay  his  fare,  it  will  be  presumed  that  he  intends  to 
pay  his  fare  until  his  fare  has  been  demanded,  unless  his 
conduct  should  be  such  as  to  show  that  he  was  trying  to 
evade  the  demand  being  made  on  him  by  secreting  himself 
or  otherwise;  but  after  demand  is  made,  and  he  has  the 
opportunity  of  paying,  and  he  fails  to  do  so,  the  presumption 
ceases  unless  some  good  excuse  is  shown  for  not  then  pay- 
ing. 

The  affirmative  charge  was  properly  given  for  the  defend- 
ant. 

Affirmed. 

Dowdell,  C.  J.,  and  Anderson  and  Sayre,  JJ.,  concur. 


There  is  No  'Remedy  Against  a  Carrier  hy  One  Injured  While  He  is 
Being  Fraudulently  Conveyed.  Thus,  one  who  is  injured  by  the  negli- 
gence of  a  railway  company  while  traveling  on  one  of  its  trains  upon 
a  commutation  ticket  issued  to  another  person,  and  by  its  terms  not 
transferable,  has  no  remedy  against  the  company.  So,  one  who  fraud- 
ulently attempts  to  ride  on  a  nontransferable  pass  issued  to  another 
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is  not  a  passenger  for  hire:  Note  to  Illinois  Cent.  B.  E.  Co.  v.  O'Keefe, 
61  Am.  St.  Eep.  104. 

If  One  is  on  a  Bailway  Train,  not  as  a  Passenger,  but  as  a  Trespasser, 
the  corporation  owes  him  no  duty  except  to  avoid  willful  and  wanton 
negligence:  Mendenhall  t.  Atchison  etc.  Ey.  Co.,  66  Kan.  438,  97  Am. 
St.  Eep.  380. 


SOUTHERN  RAILWAY  COMPANY  v.  HARRINGTON. 

[166  Ala.  630,  52  South.  57.] 

VENTJE — ^Action  Against  Corporation  for  Injuries. — It  is  not 
required  by  the  Alabama  statute  that  an  injury  for  which  a  corpora- 
tion is  sued  should  have  wholly  occurred  within  the  county  in  which 
suit  is  brought,     (p.  61.) 

VENUE  —  Action  for  Injuries  —  Eesidence  of  Plaintiff. — It  is 
enough  that  the  plaintiff,  in  an  action  for  damages  for  wrongs  and 
injuries  suffered,  resides  in  the  county  when  suit  is  brought;  it  is  not 
necessary  that  he  should  have  resided  in  the  county  at  the  time  of 
the  injury,     (p.  61.) 

CARRIERS — Postal  Clerks  as  Passengers. — The  relation  of  car- 
rier and  passenger,  not  that  of  master  and  servant,  exists  between 
railroads  carrying  United  States  mails,  and  the  mail  agents,  postal 
clerks,  and  express  messengers  on  the  trains,     (p.  62.) 

CARRIERS — Liability  to  Postal  Clerks  or  Mail  Agents. — While 
postal  clerks,  or  mail  agents,  cannot  avail  themselves  of  the  contract 
between  a  railroad  carrier  and  the  government,  and  make  it  a  founda- 
tion for  recovery,  they  can  rest  upon  the  breach  of  the  duty  which 
the  law  imposes  upon  every  person  who  undertakes  to  perform  a  ser- 
vice for  another,  whether  gratuitously  or  not,  to  exercise  that  degree 
of  care  and  skill  in  its  performance  which  the  nature  of  the  under- 
taking requires,     (p.  62.) 

CARRIERS  —  Duty  to  Warm  Cars — Postal  Clerks. — It  is  the 
duty  of  a  railroad  company,  as  a  common  carrier,  to  warm  its  cars, 
including  the  one  occupied  by  postal  clerks,  for  the  comfort  and  safety 
of  passengers,     (pp.  62,  64.) 

CARRIERS — Failure  to  Heat  Car — Contributory  Negligence. — 
A  passenger  on  a  railroad  who  suffers  injury  from  the  car  not  being 
properly  heated  cannot  recover  therefor  if  guilty  of  contributory  neg- 
ligence in  causing  it;  but  the  failure  to  protect  himself  from  un- 
necessary cold,  or  to  provide  sufficient  clothing,  may  or  may  not  be 
contributory  negligence,  depending  upon  the  peculiar  facts  of  each 
particular  case.     (pp.  62,  63.) 

CARRIERS  —  Personal  Injuries  —  Proximate  Cause. — The  right 
to  recover  of  a  carrier  for  personal  injuries  depends  upon  whether 
they  were  occasioned  entirely  by  the  negligence  of  the  defendant,  or 
whether  the  negligence  of  the  plaintiff  contributed  to  his  injury  in 
such  a  way  that,  but  for  such  negligence,  the  injury  would  not  have 
happened,     (pp.  62,  63.) 

CARRIERS — Personal  Injuries — Contributory  Negligence. — Tn 
an  action  against  a  carrier  for  personal  injuries,  the  defendant  is 
liable,  notwithstanding  previous  negligence  of  the  plaintiff,  if,  when 
the  injury  was  done,  it  might  have  been  averted  by  the  exerciso  of 
reasonable  care  and  prudence  on  the  part  of  the  defendant,     (p.  63.) 

CARRIERS — Liability  to  Postal  Clerks  for  Injuries. — A  rail- 
road company  may  be  liable  to  a  postal  clerk  on  one  of  its  cars  for 
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injuries  caused  by  the  negligence  of  its  employees.  He  is  entitled  to 
the  same  degree  of  care  as  a  passenger,  in  the  absence  of  an  express 
agreement  exempting  the  carrier  from  such  liability;  and  the  power 
to  contract  for  carrying  the  mails  does  not  give  the  right  to  contract 
for  such  exemption,     (p.  63.) 

CABKIERS — Failure  to  Heat  Car. — As  a  Postal  Clerk  on  a  rail- 
road must  remain  in  the  car  provided  for  him  while  on  duty,  under 
a  penalty  imposed  by  the  federal  statute,  he  is  not  prima  facie  guilty 
of  contributory  negligence,  nor  does  he  assume  the  risk,  by  remaining 
in  the  car,  though  it  is  insufficiently  heated,  after  he  knows  of  its 
uncomfortable  condition,     (p.  64.) 

CARRIERS. — In  an  Action  by  a  Postal  Clerk  against  a  railroad 
company  for  personal  injuries  sustained  by  reason  of  an  improperly 
heated  car,  where  the  evidence  shows  defendant's  negligence  as  al- 
leged, the  contributory  negligence  of  the  plaintiff  in  not  wearing  suffi- 
cient clothes,  if  relied  upon,  must  be  specially  pleaded,     (p.  65.) 

CARRIERS. — In  an  Action  by  a  Postal  Clerk  against  a  railroad 
company  for  personal  injuries  sustained  by  reason  of  an  improperly 
heated  car,  it  is  competent  for  the  plaintiff  to  testify  concerning  his 
duties  as  postal  clerk,  and  how  long  he  had  to  remain  in  the  car;  to 
prove  that  the  car  was  wet  and  damp;  and  to  show  that  he  made  com- 
plaint to  the  defendant's  agents  of  the  condition  of  the  car.     (p.  65.) 

CARRIERS. — In  an  Action  by  a  Postal  Clerk  against  a  railroad 
company  for  personal  injuries  by  reason  of  an  unheated  car,  it  is  not 
competent  for  the  defendant  to  prove  that  the  plaintiff  was  a  "chronic 
kicker."     (p.  65.) 

CARRIERS. — ^In  an  Action  by  a  Postal  Clerk  against  a  railroad 
company  for  damages  for  a  sickness  caused  by  an  unheated  car,  it  is 
not  competent  for  the  defendant  to  prove  the  temperature  of  an  ex- 
press car,  where  it  appears  that  the  express  car  and  the  mail  car 
were  heated  differently,  in  some  respects,  though  each  had  steam  pipes 
from  the  engines,  if  it  also  appears  that  these  pipes  were  not  heating 
the  mail  car,  and  that  it  was  cold  while  the  express  car  was  warm; 
and,  where  the  action  is  to  recover  for  sickness  on  designated  days 
in  one  month,  it  is  not  competent  for  the  defendant  to  show  that  the 
plaintiff  brought  another  suit  against  it  for  sickness  occurring  during 
the  next  succeeding  month.  In  each  case  the  evidence  is  irrelevant. 
(p.  65.) 

CARRIERS. — In  an  Action  by  a  Postal  Clerk  against  a  railroad 
company  for  a  sickness  caused  by  an  unheated  car,  an  instruction 
directing  a  verdict  for  the  defendant  if  it  is  found  that  the  injuries 
of  the  plaintiff  were  proximately  caused  by  insufficient  clothing  is 
properly  refused  where  the  question  of  adequate  clothing  has  not  been 
litigated,     (p.  65.) 

Action  for  damages  against  the  railway  company.  The 
court  refused  to  the  defendant  charges  numbered  1,  9,  10, 
11  and  12.  Charges  9  and  10  were  the  affirmative  charges 
as  to  the  third  and  fourth  counts.  Charge  1  was:  "The 
court  charges  you  that  if  you  are  reasonably  satisfied  from 
the  evidence  that  plaintiff's  injuries  were  proximately  caused 
by  inadequate  clothing  worn  by  plaintiff,  to  meet  the  de- 
mands of  the  season  and  climate,  you  must  find  for  the  de- 
fendant." Charge  11  was:  "The  court  charges  you  that  if 
you  believe  from  the  evidence  that  the  cold  condition  of  the 
car,  as  complained  of  by  the  plaintiff,  was  due  to  unusual 
cold  weather,  and  that  plaintiff  made  no  complaint  to  those 
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in  charge  of  the  train,  and  made  no  effort  to  remedy  or 
have  remedied  the  condition  of  the  car,  you  must  find  for 
the  defendant."  Charge  12  was:  "If  you  are  reasonably 
satisfied  from  the  evidence  that  the  mail  car  was  equipped 
with  stoves  sufficient  to  properly  warm  the  car,  and  that 
sufficient  fuel  was  placed  in  the  car,  the  court  charges  you 
that  it  was  the  duty  of  the  plaintiff,  for  his  own  protection, 
to  start  or  cause  to  be  started  the  fire  in  said  stove."  There 
was  a  judgment  for  the  plaintiff  and  the  defendant  ap- 
pealed. 

Bankhead  &  Bankhead,  for  the  appellant. 

W.  J.  Martin  and  James  A.  Mitchell,  for  the  appellee. 

633  MAYFIELD,  J.  Appellee,  a  railway  postal  clerk, 
sues  the  defendant  railroad  company,  a  carrier  of  the  United 
States  mail,  for  failure  to  properly  heat  or  warm  ^^^  the 
car  in  which  the  mails  were  carried,  and  in  which  his  duties 
required  him  to  work  and  remain  while  on  duty  as  such 
postal  clerk,  by  reason  of  which  failure  on  the  part  of  the 
defendant  he  was  unduly  exposed  to  the  cold,  and  was 
thereby  made  sick,  had  his  feet  frostbitten,  contracted  severe 
cold,  bronchitis,  etc.  The  defendant  attempted  to  plead 
contributory  negligence  and  assumption  of  risk  as  a  defense 
to  the  action,  together  with  the  general  issue.  However,  the 
defendant  first  interposed  a  plea  in  abatement,  for  that  the 
wrongs  and  injuries  complained  of  did  not  wholly  occur 
within  the  county  of  Walker,  in  which  the  action  was 
brought,  that  plaintiff  did  not  reside  in  Walker  county  at 
the  time  of  the  injury,  the  run  in  which  plaintiff  was  engaged 
being  from  Birmingham,  Alabama,  to  Greenville,  Mississippi, 
and  that  a  part  of  the  wrongs  and  injuries  complained  of 
were  committed  and  suffered,  if  at  all,  outside  of  Walker 
county,  that  of  the  venue.  This  plea  was  filed  under  sec- 
tion 6112  of  the  Code  of  1907.  A  demurrer  to  this  plea  in 
abatement  was  sustained,  which  is  the  first  assignment  in- 
sisted upon  as  error. 

The  plea  was  open  to  the  demurrer  leveled  against  it.  It 
is  not  required  by  the  statute  (Code  of  1907,  section  6112) 
that  the  injury  should  have  wholly  occurred  within  the 
county  in  which  suit  is  brought — partly  therein  is  sufficient; 
nor  is  it  necessary  that  plaintiff  should  have  resided  in  the 
county  at  the  time  of  the  injury — at  the  time  of  bringing 
the  suit  is  sufficient.  The  original  complaint  claimed 
damages  in  one  count  for  wrongs  and  injuries  suffered  on 
three  separate  and  distinct  days,  a  demurrer  being  sustained 
to  it  for  this  reason.  The  complaint  was  amended  by  adding 
three  counts,  each  claiming  damages  for  the  wrongs  com- 
mitted on  one  day  only,  though  each  count  claimed  as  for 
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a  different  day.  Demurrers  were  interposed  to  the  amended 
*^^  complaint  and  were  overruled,  and  the  only  material 
difference  in  the  counts  was  that,  as  amended,  each  claimed 
as  for  a  different  day.  Only  the  rulings  as  to  the  first  count 
as  amended  are  insisted  upon  as  error,  and  only  such  will  be 
treated. 

In  order  to  determine  the  sufficiency  of  this  court,  or  of 
any  other  in  the  complaint,  or  the  correctness  of  the  ruling 
upon  the  demurrer  thereto,  it  becomes  necessary  to  first  de- 
termine the  relation  of  the  parties,  and  their  respective  rights 
and  duties,  one  to  the  other.  It  has  been  generally,  if  not 
uniformly,  held  that  the  relation  of  carrier  and  passenger 
exists  between  railroads  carrying  United  States  mails,  and 
the  mail  agents  and  postal  clerks,  and  not  that  of  master 
and  servants.  The  same  rule  is  declared  as  to  express  mes- 
sengers: Elliott  on  Railroads,  ed.  1897,  sec.  1578;  Hutchin- 
son on  Carriers,  sec.  1017  (63).  These  authorities  hold  that 
while  postal  clerks  or  mail  agents  cannot  avail  themselves  of 
the  contract  between  the  railroad  carrier  and  the  govern- 
ment, and  make  it  a  foundation  for  recovery,  they  can,  how- 
ever, rest  upon  the  breach  of  the  duty  which  the  law  im- 
poses upon  every  person  who  undertakes  to  perform  a  service 
for  another,  whether  gratuitously  or  not,  to  exercise  the 
degree  of  care  and  skill  in  its  performance  which  the  nature 
of  the  undertaking  requires;  the  obligation  to  carry,  there- 
fore, in  such  cases,  may  arise  from  duty  as  well  as  from 
contract. 

It  is  indisputably  the  duty  of  railroads,  as  common  car- 
riers, to  warm  their  cars  for  the  comfort  and  safety  of  their 
passengers,  and  they  are  liable  in  damages  for  injuries  suf- 
fered in  consequence  of  failure  to  discharge  such  duty.  The 
passenger,  however,  may,  in  such  cases,  be  guilty  of  such 
contributory  negligence  as  to  cause  the  injury  complained 
of,  and  if  it  is  alleged  and  proven  that  such  contributory 
negligence  proximately  caused  ^^^  the  injury  complained  of, 
on  account  of  failure  to  heat  the  car,  of  course  the  passenger 
cannot  recover.  The  failure  of  the  passenger  to  protect 
himself  from  unnecessary  cold,  or  to  provide  sufficient 
clothing,  may  or  may  not  be  contributory  negligence,  de- 
pending upon  the  peculiar  facts  of  each  particular  case : 
Taylor  v.  Wabash  R.  R.  Co.  (Mo.),  38  S.  W.  304,  42  L.  R.  A. 
110,  and  note.  The  true  rule  is  as  stated  by  Chief  Justice 
Smith,  in  the  case  of  Turrentine  v.  Richmond  &  D.  R.  R. 
Co.,  92  N.  C.  638,  in  which  he  correctly  quotes  from  an 
English  case:  '*  'Whether  the  damage  was  occasioned  en- 
tirely by  the  negligence  or  improper  conduct  of  the  defend- 
ant, or  whether  the  plaintiff  himself  so  far  contributed  to 
the  misfortune,  by  his  own  negligence  or  want  of  ordinary 
and  common  care  and  caution,  that  but  for  such  negligence 
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and  want  of  ordinary  care  and  caution  on  his  part,  the  mis- 
fortune would  not  have  happened.  In  the  first  place,  the 
plaintiff  would  be  entitled  to  recover — in  the  latter  not;  as 
but  for  his  own  fault  the  misfortune  would  not  have  hap- 
pened.' And  in  explanation  of  the  proposition  he  adds: 
'Mere  negligence  or  want  of  ordinary  care  or  caution  would 
not,  however,  disentitle  him  to  recover,  unless  it  were  such 
that  but  for  that  negligence  or  want  of  ordinary  care  and 
caution,  the  misfortune  would  not  have  happened ;  nor  if  the 
defendant  might,  by  the  exercise  of  care  on  his  part,  have 
avoided  the  consequences  of  the  neglect  or  carelessness  of 
the  plaintiff':  Wightman,  J.,  in  Tuft  v.  Warman,  94  Eng. 
Com.  L.  573.  The  rule  is  thus  so  fully  and  definitely  expressed 
as  to  require  no  further  comments  from  us.  The  counter- 
part of  this  rule  is  declared  in  Gunter  v.  Wicker,  85  N.  C. 
310,  Owens  v.  Richmond  etc.  R.  R.,  88  N.  C.  502;  Farmer 
v.  Wilmington  etc.  Ry.  Co.,  88  N.  C.  564,  and  in  Aycock 
V.  Raleigh  etc.  Ry.  Co.,  89  N.  C.  321,  that  the  defendant 
will  be  liable,  notwithstanding  previous  negligence  of  the 
plaintiff,  ^^"^  if,  when  the  injury  was  done,  it  might  have 
been  averted  by  the  exercise  of  reasonable  care  and  pru- 
dence on  the  part  of  the  defendant."  This  North  Carolina 
case  was  a  case  on  all-fours  with  the  one  at  bar,  except  that 
the  acts  of  negligence  and  contributory  negligence  were 
somewhat  different. 

Postal  clerks  while  on  duty  are  not  employees  of  the  rail- 
road carrier,  and  the  railroad  company  may  be  liable  to 
them  for  injuries  caused  by  the  negligence  of  its  employees; 
they  are  entitled  to  the  same  degree  of  care  as  passengers, 
in  the  absence  of  an  express  agreement  exempting  the  car- 
rier from  such  liability ;  and  the  power  to  contract  for  carry- 
ing the  mails,  under  the  United  States  Revised  Statutes, 
sections  3997,  4007,  has  been  held  not  to  give  the  right  to 
contract  for  such  exemption :  Seybolt  v.  New  York  etc.  Ry. 
Co.,  95  N.  Y.  562,  47  Am.  Rep.  75;  Nolton  v.  Western  R. 
Corp.,  15  N.  Y.  444,  69  Am.  Dec.  623 ;  Mellor  v.  Missouri  Pac. 
Ry.  Co.,  105  Mo.  455,  16  S.  W.  849,  10  L.  R.  A.  36;  Cleve- 
land etc.  Ry.  Co.  v.  Ketcham,  133  Ind.  346,  36  Am.  St.  Rep. 
550,  and  note,  33  N.  E.  116,  19  L.  R.  A.  339. 

The  relation  of  carrier  and  passenger  being  shown  to  have 
existed  between  the  parties,  we  hold  that  count  1  of  the 
complaint  as  amended  was,  under  our  liberal  rules  of  plead- 
ing, sufficient,  and  certainly  not  subject  to  the  infirmities 
insisted  upon  by  the  appellant;  that  is,  that  the  count  did 
not  show  the  duty  to  carry  plaintiff  and  did  not  sufficiently 
show  negligence  to  support  the  action. 

As  to  the  sufficiency  of  the  pleas  of  contributory  negli- 
gence and  assumption  of  risk,  to  which  demurrers  were  sus- 
tained, we  find  no  reversible  error. 
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It  is  true,  as  claimed  by  appellant,  that  it  is  common 
knowledge  that  postal  clerks,  with  United  States  mail,  are 
carried  in  separate  cars  and  coaches  and  not  with  other 
passengers;  that  these  cars  are  specially  *^^^  equipped  for 
the  mail  clerks  and  their  particular  work,  and  that  pas- 
sengers, as  a  rule,  are  not  carried  therein;  but  this  does  not, 
without  a  special  contract,  relieve  the  railroad  company  of 
the  duty  to  properly  heat  these  cars,  for  the  comfort  and 
health  of  the  clerks  and  agents  of  the  United  States,  who, 
by  contract  and  by  law,  are  required  to  remain  at  their  posts 
while  on  duty.  They  cannot,  like  ordinary  passengers,  go 
to  another  car  if  theirs  is  uncomfortable,  but  must  remain 
in  it  while  on  duty,  under  a  penalty  imposed  by  statute 
of  Congress:  Fed.  Stats.  Ann.,  sec.  5474.  In  the  absence 
of  a  special  contract  it  is  the  duty  of  the  railroad  company 
to  provide  and  maintain  these  cars,  and  to  maintain  and 
keep  them  safe  and  comfortable  for  these  agents  of  the  gov- 
ernment. It  is  certainly  not  primarily  the  duty  of  the  agents 
to  heat  or  to  care  for  their  cars  otherwise  than  to  protect 
the  mails.  Consequently,  a  postal  clerk  is  not  prima  facie 
guilty  of  contributory  negligence,  nor  does  he  assume  the 
risk  by  remaining  in.  the  car  and  at  his  post  of  duty  after 
he  knows  of  the  uncomfortable  condition  of  the  car.  He 
may,  under  certain  conditions,  be  chargeable  with  the  duty 
of  notifying  the  proper  agents  or  servants  of  the  railroad 
company  of  the  improper  condition  of  the  car,  and  of  thus 
attempting  to  have  it  ren\edied,  so  as  to  alleviate  the  pain, 
suffering  or  discomfort  arising  therefrom;  but  he  is  not 
guilty  of  contributory  negligence  or  of  assumption  of  risk 
by  remaining  in  the  car  with  knowledge  of  its  condition, 
or  by  failing  to  warm  or  heat  it  himself.  In  the  absence 
of  contract,  it  is  not  his  duty  to  heat  it,  but  that  of  the 
railroad  company;  and  it  is  also  its  duty  to  know,  or  at  least 
to  use  due  diligence  to  know,  its  condition,  and  to  keep  it 
reasonably  safe  and  comfortable  for  the  postal  clerks  and 
agents.  None  of  these  special  pleas  were  sufficient  as  pleas 
of  contributory  negligence  or  assumption  *^^'**  of  risk,  and 
the  demurrers  were  properly  sustained  thereto.  The  pleas 
are  treated  by  appellant,  in  bulk  or  in  sections,  and  we  will 
so  treat  them ;  but  all  were  clearly  insufficient. 

There  is  nothing  in  appellee's  contention  that  the  bill  of 
exceptions  should  be  stricken.  There  is  no  motion  to  strike 
it;  but,  even  if  there  were,  the  bill  appears  to  have  been 
signed  within  the  time  and  in  the  manner  required  by  law. 

It  was  clearly  competent  for  plaintiff  to  prove  that  the 
car  was  wet  and  damp;  this  certainly  tended  to  show  that 
the  car  would  be  thereby  rendered  cold  and  uncomfortable. 
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It  was  also  competent  and  proper  for  plaintiff  to  testify 
as  to  his  duties  as  postal  clerk,  when  he  had  to  enter  the 
car,  and  how  long  he  had  to  remain  therein. 

It  was  also  proper  to  allow  plaintiff  to  show  that  he  made 
complaint  to  defendant's  agents  of  the  condition  of  the  car, 
to  show  that  they  had  actual  notice  of  its  condition,  and 
that  it  was  the  duty  of  such  agents  to  heat  the  car. 

The  court  properly  limited  the  cross-examination  as  to  the 
kind  of  bed  plaintiff  slept  on  in  the  car;  there  was  no  claim 
or  contention  that  the  car  was  cold,  or  that  plaintiff  suffered 
at  that  particular  time.  The  court  also  properly  declined 
to  allow  defendant  to  prove  that  plaintiff  was  a  **  chronic 
kicker."  Anyone  might  "kick"  rather  than  have  his 
"kickers"  frostbitten. 

We  cannot  say  that  there  was  reversible  error  in  declin- 
ing to  allow  the  questions  propounded  to  the  express  mes- 
senger, as  to  the  temperature  of  the  express  car;  it  was  not 
sufficiently  shown  that  such  evidence  would  be  relevant.  It 
was  not  shown  that  the  two  cars  were  heated  in  all  respects 
alike,  but,  on  the  contrary,  it  was  shown  that  they  were  in 
some  respects  heated  differently  ^^^  and  constructed  dif- 
ferently. So  far  as  the  evidence  did  appear,  one  was  warm 
and  one  was  cold;  and  one  might  very  easily  be  comfortable 
and  the  other  not.  While  it  was  shown  that  each  had  heat- 
ing pipes  supplied  with  steam  from  the  engine,  they  also 
had  other  means  of  heating,  which  were  different.  It  was 
indisputably  shown  that  these  pipes  in  the  mail  car  were 
not  heating  the  car — that  it  was  in  fact  very  cold — and  that 
they  had  been  cold  for  a  long  time.  The  evidence  could 
probably  have  been  made  relevant,  but  it  was  not. 

The  court  properly  declined  to  allow  defendant  to  prove 
that  plaintiff  had  brought  another  suit  against  the  defend- 
ant, to  recover  damages  for  sickness  which  occurred  after 
the  date  of  the  injuries  complained  of  in  this  case,  to  wit, 
on  the  24th  of  February.  The  dates  of  the  injuries  here 
sued  for,  being  January  16th,  18th,  and  20th,  that  issue 
could  not,  and  should  not,  be  litigated  on  this  trial.  It  could 
neither  prove  nor  disprove  any  material  issue  on  this  trial. 

Charge  1  was  properly  refused.  There  was  no  issue  of 
contributory  negligence  in  that  the  injuries  of  plaintiff 
Were  proximately  caused  by  his  wearing  insufficient  clothing; 
nor  do  we  think  there  was  any  proof  tending  to  show  that 
all  his  damages  were  the  result  of  inadequate  clothing.  If 
defendant  relied  upon  this  as  contributory  negligence,  it 
should  have  set  it  up.  The  evidence  having  indisputably 
shown  negligence  of  defendant,  as  alleged,  this  could  not 
be  a  bar  to  the  entire  right  of  recovery  unless  specially 
pleaded.     The   question   of  adequate  clothing   was  not  liti- 
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gated,  and  there  was  no  evidence  whatever  to  show  that  his 
clothing  was  not  ample  and  sufficient  if  the  car  had  been 
properly  heated. 

Charges  9  and  10  were  properly  refused.  There  was  uu 
evidence  to  show  that  the  action  was  barred  by  the  ***  stat- 
ute of  limitations;  the  amendments  clearly  related  back  to 
the  beginning  of  the  suit,  which  was  within  a  year  from  the 
date  of  the  wrong  complained  of. 

Charge  11  was  improper,  as  has  been  heretofore  stated 
as  to  the  sufficiency  of  the  pleas.  There  was  no  contributory 
negligence  or  assumption  of  risk  on  the  part  of  the  plain- 
tiff in  not  quitting  the  car  and  his  post  of  duty  because  the 
car  was  not  heated. 

Charge  12  was  properly  refused,  because  it  does  not  as- 
sert a  correct  proposition  of  law.  There  was  shown  no  duty 
on  the  part  of  the  plaintiff  to  heat  the  car;  that  was  defend- 
ant's duty. 

There  being  no  error,  the  judgment  of  the  trial  court  must 
be  afBLrmed. 

Dowdell,  C.  J.,  and  Simpson  and  McClellan,  JJ.,  concur. 

The  Duty  and  Liahility  of  a  Railroad  Company  to  a  Postal  Cleric  on 
one  of  its  trains  is  shown  in  Barker  v.  Chicago  etc.  Ev.  Co.,  243  111. 
482,  134  Am.  St.  Eep.  382;  Illinois  Cent.  Ey.  Co.  v.  Houchins,  121  Ky. 
526,  123  Am.  St.  Eep.  205.  The  rule  is  that  a  mail  agent  or  postal 
clerk,  riding  on  a  railroad  train  in  the  discharge  of  his  duties,  under 
a  contract  between  the  government  and  the  company,  occupies  the 
position  of  a  passenger  for  hire  with  respect  to  the  company's  lia- 
bility for  its  negligence:  Note  to  Illinois  Cent.  E.  E.  Co.  v.  O'Keefe, 
61  Am.  St.  Eep.  99. 

As  to  the  Care  and  Skill  Due  from  a  Carrier  to  Passengers,  see  Louis- 
ville etc.  E.  E.  Co.  V.  Church,  155  Ala.  329,  130  Am.  St.  Eep.  29;  Bon- 
neau  v.  North  Shore  E.  E.  Co.,  152   Cal.  406,   125  Am.  St.  Eep.  68 
Birmingham  Ey.  etc.  Co.  v.  Baird,  130  Ala.  334,  89  Am.  St.  Eep.  43 
Chicago  etc.  E.  E.  Co.  v.  Pillsbury,  123  111.  9,  5  Am.  St.  Eep.  483 
Notton  V.  Western  E.  E.  Corp.,  15  N.  Y.  444,  69  Am.  Dec.  623.     A 
railroad  owes  the  same  duty  to  mail  agents  riding  in  postal  cars  that 
it  owes  to  passengers:  Seybolt  v.  New  York  etc.  E.  E.  Co.,  95  N.  Y. 
562,  47  Am.  Eep.  75. 
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[158  Cal,  21,  109  Pac.  876.] 

MUNICIPALITY— Street  Work— Liability  of  Municipality.— 
Damage  or  loss  to  a  property  owner  resulting  from  a  street  improve- 
ment as  such,  apart  from  that  due  to  the  fault  of  the  contractor  in 
prosecuting  the  work,  is  properly  to  be  met  by  the  municipality 
ordering  the  improvement  to  be    made.     (pp.  68,  69.) 

MUNICIPALITY— Street  Work— Liability  of  Contractor.— 
Damage  or  loss  to  a  property  owner  due  wholly  to  the  fault  of  the 
contractor  in  the  prosecution  of  street  work  is  properly  to  be  met  by 
the  contractor,     (p.  69.) 

MUNICIPALITY— Street  Work— Assumption  of  Liability  by 
Contractor. — The  requiring  by  a  municipality  that  a  contractor  for 
street  work  shall  assume  its  liability,  as  well  as  his  own,  in  that  con- 
nection tends  to  increase  the  cost  of  the  work,  and  so  gives  a  prop- 
erty owner  just  cause  to  complain  that  his  burden  is  added  to  without 
authority  of  law.     (p.  69.) 

MUNICIPALITY  —  Street  Work — Expression  of  Contractor's 
Liability. — No  tendency  to  increase  a  property  owner's  burden  is 
to  be  imputed  to  a  contract  for  street  work  specifically  imposing 
upon  the  contractor  a  liability  already  his  by  law.     (pp.  69,  70.) 

MUNICIPALITY— Street  Work— Assumption  of  Liability  by 
Contractor. — In  a  contract  for  street  work,  the  language  of  which 
as  a  whole  imports  no  more  than  an  intent  to  impose  upon  the  con- 
tractor the  liability  already  his,  the  mere  presence  of  the  words 
"loss  or  damage  arising  from  the  nature  of  the  work  to  be  done"  does 
not  effect  an  assumption  by  the  contractor  of  loss  or  damage  for 
which,  but  for  it,  the  municipality  would  be  liable,      (pp.  69,  70.) 

STATUTES— When  in  Effect.— It  is  the  Ordinary  Rule  that 
legislative  enactments  become  operative  upon  their  passage,  unless 
there  is  some  express  provision  of  law  to  the  contrary,     (p.   71.) 

ORDINANCE — Publication. — When  a  Statute  Requires  that  a 
municipal  ordinance  be  published  a  stated  number  of  times,  the  or- 
dinance, in  the  absence  of  an  express  provision  to  the  contrary,  does 
not  await  the  last  publication  in  order  to  become  operative,     (p.  71.) 

MUNICIPALITY— Street  Work.— Publication  of  the  Resolu- 
tion of  Intention  is  a  prerequisite  to  the  council's  power  to  order  the 
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doing  of   street   work   and   of  the   streejt   superintendent's   power   to 
post  notices  of  such  work.     (pp.  71,  72.) 

MUNICIPALITY— Street  Work— Bids.— Complete  Publication 
•f  the  passing  of  the  council's  resolution  ordering  that  certain  street 
work  be  done  is  not  a  prerequisite  to  a  valid  call  for  bids  lor  the 
contract,     (pp.  71,  72.) 

L.  L,  Boone,  for  the  appellant. 
Haines  &  Haines,  for  the  respondent. 

**  SLOSS,  J.  Action  for  the  cancellation  of  an  assess- 
ment for  gtreet  improvements  and  to  enjoin  the  contractor 
from  claiming  any  interest  thereunder  in  the  lands  assessed. 
The  defendant's  demurrer  to  the  complaint  was  sustained, 
and  plaintiff  declining  to  amend,  judgment  was  entered  in 
favor  of  the  defendant.     The  plaintiff  appeals. 

The  appellant  makes  two  points  against  the  validity  of  the 
assessment. 

The  work  consisted  of  street  grading  in  the  city  of  San 
Diego,  The  resolution  of  intention  referred  to  specifica- 
tions contained  in  ordinance  2061  of  said  city  entitled,  "An 
ordinance  providing  specifications  for  the  grading  of  streets 
in  the  city  of  San  Diego,  California."  Section  19  of  this 
ordinance  ^^  reads  as  follows:  "All  loss  or  damage  arising 
from  the  nature  of  the  work  to  be  done  under  these  specifi- 
cations, during  the  progress  of  the  work,  and  before  the 
acceptance  thereof,  or  from  any  act  or  omission  on  the  part 
of  the  contractor,  or  any  agent  or  person  employed  by  him, 
occurring  in  the  course  of  the  work  not  authorized  by  these 
specifications,  shall  be  sustained  and  borne  by  the  contractor. 
The  contractor,  shall  keep  good  and  suificient  guards  around 
said  improvement,  by  fence  or  otherwise,  to  prevent  acci- 
dent, and  shall  hang  thereon  lights,  to  burn  from  dusk  to 
daylight,  and  the  contractor  shall  hold  the  city  harmless 
from  any  and  all  suits  for  damages  arising  from  or  out  of 
and  during  the  performance  of  the  work,  or  any  portion 
thereof,  and  before  the  same  has  been  accepted." 

The  position  of  the  appellant  is  that  this  clause  is  obnoxious 
to  the  rule  declared  in  a  line  of  cases  commencing  with 
Blochman  v.  Spreckels,  135  Cal,  662,  67  Pac.  1061,  57  L.  R. 
A.  213;  Goldtree  v.  Spreckels,  135  Cal.  666,  67  Pac.  1091; 
Woollacott  v.  Meekin,  151  Cal,  701,  91  Pac.  612;  Van  Loenen 
V,  Gillespie,  152  Cal.  222,  96  Pac.  87;  Hatch  v.  Nevills  (Cal), 
95  Pac,  43;  Stansbury  v,  Poindexter,  154  Cal,  709,  129  Am. 
St.  Rep.  190,  99  Pac.  181.  We  are  satisfied  that  there  is 
a  clear  distinction  between  section  19  above  quoted  and  the 
provision  of  the  specifications  construed  in  Blochman  v. 
Spreckels,  135  Cal,  662,  67  Pac,  1061,  57  L,  R,  A.  213,  which 
may  be  taken  as  a  type  of  the  cases  dealing  with  this  sub- 
ject.    The  ordinance  there  construed  contained  the  following 
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provision:  "The  contractor  shall  keep  good  and  sufncient 
guards  around  said  improvements  by  fence  or  otherwise, 
to  prevent  accidents,  and  shall  hang  thereon  lights  to 
burn  from  dusk  to  daylight;  and  the  contractor  shall  hold 
the  city  harmless  from  any  and  all  suits  for  damages  arising 
out  of  the  construction  of  said  improvements.  The  con- 
tractor shall  when  required  to  do  so  by  the  superintendent 
of  streets  remove  from  the  work  any  overseer,  laborer  or 
other  person  who  shall  refuse  or  neglect  to  obey  the  said 
superintendent  in  anything  relating  to  the  work,  or  who  shall 
perform  his  work  in  a  manner  contrary  to  these  specifications 
or  be  found  incompetent  or  unfaithful.  All  loss  or  damage 
arising  from  the  nature  of  the  work  to  be  done  under  these 
specifications  shall  be  sustained  by  the  contractor." 

It  was  the  last  sentence  of  this  clause  that  was  regarded  by 
the  court  as  fatal  to  the  validity  of  the  specifications.  This 
sentence,  says  the  opinion,  "looked  to  damage  which  might 
^■*  arise  out  of  and  subsequent  to  the  completed  work — prac- 
tically any  damage  for  which  the  city  would  be  liable  which 
might  originate  in  the  nature  of  the  work  to  be  done."  The 
decision  was  that  such  a  provision  was  unauthorized  in  that  it 
sought  to  compel  the  contractor  to  assume  an  obligation  prop- 
erly resting  upon  the  city,  and  thereby  tended  to  increase  the 
cost  of  the  work  and  the  consequent  burden  to  the  property 
owner.  The  court  was  distinguishing  between  two  kinds  of 
damage  which  might  result  from  the  doing  of  street  work :  1. 
Such  as  might  result  from  the  making  of  the  improvement, 
however  carefully  and  properly  the  actual  work  of  construc- 
tion were  done;  2.  The  damage  which  might  accrue  through 
negligence,  or  the  failure  to  take  proper  precautions  during 
the  period  of  construction.  The  first  is  a  damage  to  property 
resulting  from  the  exercise  of  the  governmental  function  of 
ordering  the  improvement.  For  it  the  person  whose  property 
has  been  injured  may  seek  redress  from  the  governmental 
agency  which  caused  the  work  to  be  done.  The  second  gives 
rise  to  the  liability  resting  upon  anyone  who  negligently  per- 
forms a  lawful  act  in  such  a  manner  as  to  injure  another. 
There  can  be  no  impropriety  in  making  the  contractor  liable 
for  the  consequences  of  his  own  negligence.  Indeed,  he  would 
be  so  liable  without  any  express  provision  in  the  contract: 
James  v.  San  Francisco,  6  Cal.  528,  65  Am.  Dec.  526 ;  Barton 
V.  McDonald,  81  Cal.  265,  22  Pac.  855.  In  all  probability, 
paragraph  19  of  the  specifications  in  the  case  at  bar  was  de- 
signedly framed  to  avoid  the  vice  of  the  clause  condemned  in 
Blochm'an  v.  Spreckels,  135  Cal.  662,  67  Pac.  1061,  57  L.  R. 
A.  213,  and  similar  cases.  It  was,  we  think,  intended  to 
require  the  assumption  by  the  contractor  of  such  liability  only 
as  would  accrue  from  his  failure  to  exercise  proper  care  in 
the  doing  of  the  work  while  the  same  was  under  his  exclusive 
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control  and  management.  This  is  the  meaning  naturally 
derived  from  the  limitations  expressed  in  the  clause  itself. 
The  loss  or  damage  to  be  sustained  and  borne  by  the  con- 
tractor is  only  such  as  arose  from  the  nature  of  the  work  to 
be  done  "during  the  progress  of  the  work."  His  obliga- 
tion to  hold  the  city  harmless  from  any  and  all  suits  for 
damages  is  limited'  to  such  suits  as  may  arise  from  or  out  of 
and  during  the  performance  of  the  work,  and  before  the  same 
has  been  accepted.  The  damage  which  will  accrue  to  property 
from  the  proper  carrying  out  of  a  public  improvement  scheme 
^^  is,  ordinarily,  permanent  in  character.  Its  effects,  while 
having  their  inception  during  the  progress  of  the  work,  con- 
tinue thereafter.  The  limiting  words  placed  in  paragraph  19 
of  these  specifications  may  well  be  construed  as  excluding  this 
very  element  of  damage.  Indeed,  such  construction  is  neces- 
sary in  order  to  give  any  substantial  meaning  to  the  restrictive 
language  differentiating  these  specifications  from  those  found 
in  the  Blochman  case.  A  contrary  ruling  would  require  us  to 
say  that  the  clause  was  intended  to  impose  upon  the  contractor 
a  liability  limited  in  time  for  a  loss  or  damage  which  would  in 
most  cases  be  permanent  and  indivisible. 

The  rule  of  Blochman  v.  Spreckels  has  been  considered  a 
harsh  one  when  applied  to  specifications  identical  with  those 
there  involved.  Even  in  cases  where  the  decision  was  clearly 
in  point,  this  court  has  manifested  reluctance  in  following  it 
(see  Woollacott  v.  Meekin,  151  Cal.  701,  91  Pac.  612),  and 
has,  in  adhering  to  the  doctrine,  based  its  action  in  large  part 
upon  the  principle  of  stare  decisis.  We  are  certainly  not 
disposed  to  extend  the  application  of  the  decision  in  question 
to  facts  which  may  so  readily  be  distinguished  from  those 
which  were  thought  to  require  a  holding  adverse  to  the 
validity  of  the  assessment. 

The  second  point  relates  to  the  publication  of  the  resolu- 
tion ordering  the  work  done,  and  of  the  notice  inviting  pro- 
posals. The  resolution  was  passed  by  the  common  council  on 
the  sixth  day  of  November,  1905.  It  designated  the  San  Diego 
"Union"  and  "Daily  Bee"  as  the  newspapers  in  which  the 
resolution  itself  and  the  notice  inviting  sealed  proposals  for 
doing  the  work  should  be  published.  The  resolution  was  pub- 
lished in  said  paper  on  the  thirteenth  and  fourteenth  days  of 
November,  1905,  and  the  notices  inviting  proposals  were  pub- 
lished therein  on  the  same  days,  i.  e.,  the  thirteenth  and  four- 
teenth days  of  November.  The  contention  is  until  that  pub- 
lication of  the  resolution  had  been  completed,  there  was  no 
jurisdiction  to  call  for  bids,  and,  in  addition,  that  inasmuch 
as  the  only  designation  of  a  paper  in  which  the  notices  should 
be  published  was  in  the  resolution  ordering  the  work  done, 
there  was,  at  the  time  the  notices  were  published,  no  valid 
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designation  of  a  paper  in  which  said  publication  of  notices 
should  be  made. 

The  argument  necessarily  underlying  these  claims  is  that  a 
*®  resolution  ordering  work  done  is  not  effective  as  a  basis  for 
further  proceedings,  or  otherwise,  until  it  has  been  published 
as  required  by  law.  Section  3  of  the  Vrooman  act  (Stats. 
1885,  p.  147;  Stats.  1905,  p.  63)  provides  that  at  the  expira- 
tion of  twenty  days  after  the  expiration  of  the  time  of  pub- 
lication by  the  street  superintendent,  and  *'at  the  expiration 
of  twenty-five  daj's  after  the  advertising  and  posting,  as  afore- 
said, of  any  resolution  of  intention"  (in  the  absence  of  objec- 
tion by  property  owners),  "the  city  council  shall  be  deemed 
to  have  acquired  jurisdiction  to  order  any  of  the  work  to  be 
done  or  improvement  to  be  made,  which  is  authorized  by  this 
act ;  which  order,  when  made,  shall  be  published  for  two  days 
the  same  as  provided  for  the  publication  of  intention."  Sec- 
tion 5  provides  that  before  the  awarding  of  any  contract,  the 
city  council  shall  cause  notices  inviting  sealed  proposals  or 
bids  to  be  posted  for  five  days  and  to  be  published  for  two 
days  in  a  newspaper  designated  by  the  council  for  that  pur- 
pose. It  will  be  observed  that,  while  section  3  expressly  makes 
the  publication  of  the  resolution  of  intention  a  condition  pre- 
cedent to  the  jurisdiction  of  the  council  to  order  the  work 
done,  the  act  contains  no  declaration  that  the  publication  of 
the  resolution  ordering  the  work  done  shall  be  made  before 
any  further  steps  can  be  taken.  It  is  merely  provided  that  the 
resolution  shall  be  published  for  two  days.  We  see  no  good 
reason  for  holding  that  the  resolution  ordering  work  done  is 
ineffectual  for  any  purpose  until  the  completion  of  the  pub- 
lication. The  ordinary  rule  is  that  legislative  enactments  be- 
come operative  upon  their  passage,  unless  there  is  some  ex- 
press provision  of  law  to  the  contrary :  People  v.  Clark,  1  Cal. 
406;  Davis  v.  Whidden,  117  Cal.  618,  49  Pac.  766.  This 
court  has  held'  that,  under  a  city  charter  providing  that  a 
board  of  trustees  should  publish  all  ordinances  for  ten  days, 
but  containing  no  provision  that  an  ordinance  should  not  take 
effect  until  after  its  publication,  an  ordinance  regulating 
liquor  licenses  took  effect  on  its  passage :  City  of  Sacramento 
V.  Dillman,  102  Cal.  107,  36  Pac.  385.  The  principle  of 
this  decision  is  applicable  here.  The  appellant  cites  several 
cases  in  which  the  completion  of  publication  was  held  to  be 
essential  to  the  effectiveness  of  an  ordinance,  but  an  examina- 
tion of  these  cases  shows  that  in  each  instance  the  charter  or 
law  authorizing  the  adoption  of  the  ordinance  expressly  pro- 
vided ^'^  that  the  enactment  should  not  be  effective  until  pub- 
lished. Some  of  the  authorities  cited  deal  with  proceedings 
under  the  street  law.  In  each  of  them — Porphyry  Paving  Co. 
v.  Ancker.  104  Cal.  340,  37  Pac.  1050;  Ilellman  v.  Shoulters, 
114  Cal.  136,  44  Pac.  915,  45  Pac.  1057;  California  Improve- 
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ment  Co.  v.  Reynolds,  123  Cal.  88,  55  Pac.  802 ;  Greenwood  v. 
Hassett  (Cal.),  61  Pac.  173 — the  question  was  concerning 
the  necessity  of  publishing  the  resolution  of  intention.  It 
was  held,  following  the  plain  language  of  section  3,  a  part 
of  which  we  have  quoted,  that  the  publication  of  this  resolu- 
tion is  by  the  statute  made  a  prerequisite  to  the  power  of  the 
council  to  order  the  work  done,  or  of  the  street  superin- 
tendent to  post  notices  of  street  work.  As  we  have  seen,  there 
is  no  such  provision  regarding  the  publication  of  the  resolu- 
tion ordering  the  work  done.  We  hold,  accordingly,  that 
that  ordinance  became  effective  upon  its  passage,  for  the 
purpose  of  designating  the  newspaper  in  which  it  and  the 
notice  calling  for  bids  should  be  published,  as  well  as  for  the 
further  purpose  of  authorizing  the  posting  and  publication  of 
such  notices.  The  passage  of  the  resolution  ordering  the  work 
done  is,  no  doubt,  a  necessary  preliminary  to  the  right  to 
award  a  contract,  as  is  the  posting  and  publishing  of  the 
notice  inviting  bids,  but  we  fail  to  find  in  the  statute  any  pro- 
vision requiring  the  publication  of  the  resolution  ordering 
the  work  done  to  be  fully  made  in  advance  of  the  call  for  bids. 
The  judgment  is  affirmed. 

Shaw,  J,,  and  Angellotti,  J.,  concurred. 


That  the  Incorporation  in  Contracts  for  Public  Worlc  of  conclitions 
which  impose  unusual  burdens  upon  the  contractor  may  invalidate 
the  contract,  see  Stansbury  v.  Poindexter,  154  Cal.  709,  129  Am.  St. 
Kep.  190,  and  cases  cited  in  the  cross-reference  note  thereto.  Com- 
pare, however,  Dillingham  v.  Spartanburg,  75  S.  C.  549,  117  Am.  St. 
Eep.  917. 

In  Engebretsen  v.  Gay,  158  Cal.  27,  109  Pac.  879,  an  agreement 
by  a  contractor  for  street  work  to  bear  loss  or  damage  arising  from 
the  nature  of  the  work  to  be  done  under  the  contract  during  the 
progress  of  the  work  and  before  acceptance  thereof  was  held  not  to 
include  damage  resulting  from  raising  the  grade  of  the  street.  Lia- 
bility for  such  damage  rests  upon  the  city  by  virtue  of  the  con- 
stitutional provision  prohibiting  the  taking  or  damaging  of  private 
property  for  public  use  without  compensation.  So,  in  an  action  to 
foreclose  the  lien  of  a  street  assessment,  a  cause  of  action  against  the 
contractor  for  a  trespass  in  piling  dirt  upon  abutting  property  is  not 
a  proper  subject  of  cross-complaint. 

In  Engebretsen  v.  Gay,  158  Cal.  30,  109  Pac.  880,  28  L.  E.  A.,  N. 
S.,  1062,  relating  to  street  improvements,  it  was  declared  that  the 
obligation  resting  on  the  property  assessed  to  answer  for  a  local  im- 
provement thereon  is  as  clear  and  positive  as  is  the  duty  of  a  tax- 
payer to  pay  an  ordinary  tax;  that  the  contractor  may  properly  be 
regarded  as  the  agent  of  the  state  in  the  matter  of  the  enforcement 
of  the  tax  against  the  assessed  property;  that  the  statutory  provision 
for  an  attorney's  fee  in  this  class  of  cases  is  not  in  violation  of  any 
constitutional  provision,  federal  or  state;  and  that  a  judgment  which 
does  not  include  the  allowance  of  such  attorney's  fee  is  erroneous. 

In  City  Street  Imp.  Co.  v.  Kroh,  158  Cal.  30G,  110.  Pac.  933,  a 
case  involving  a  contract  for  the  improvement  of  a  road,  under  the 
"Good  Roads  Law,"  the  court,  per  Shaw,  J.,  says:  "It  is  a  general 
principle  of  law  applying  to  the  letting  of  contracts  for  public  work 
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to  the  lowest  bidder,  upon  plans  and  specifieations  previously  adopted, 
that  they  must  be  sufficiently  certain  and  definite,  upon  all  the  details 
of  the  work  which  materially  aifect  its  cost,  to  apprise  bidders  of  all 
the  essential  and  substantial  parts  of  the  work  and  enable  them  to 
know  with  reasonable  accuracy  the  outlay  they  will  have  to  make  in 
performing  the  work  to  be  contracted  for.  This  is  thoroughly  estab- 
lished in  the  case  of  public  improvements  of  streets,  where  the  cost 
is  raised  by  assessment  upon  the  property  of  owners  within  the  dis- 
trict specially  benefited  thereby.  The  reason  for  the  rule,  as  applied 
to  such  work,  is  in  part  because  such  uncertainty  deprives  the  prop- 
erty owners  of  the  knowledge  necessary  to  enable  them  to  undertake 
the  work  themselves,  as  the  statute  provides  they  may,  and  in  part 
because  it  deprives  bidders  of  like  knowledge  and  thereby  tends  to 
prevent  the  fair  competition  and  resulting  low  cost  of  the  work,  which 
is  the  principal  object  of  the  provision.  The  latter  reason  is  as  per- 
suasive as  the  first,  it  is  sufficient  to  support  the  rule,  and  it  applies 
as  well  where  the  cost  is  to  be  paid  with  money  already  raised  by 
taxation  or  by  the  sale  of  bonds,  as  where  it  is  to  be  raised  after  the 
work  is  done  by  assessment  upon  the  benefited  property." 


HAKDY  V.  MAYHEW. 
[158  Cal.  95,  110  Pac.  113.] 

WILL — Construction — Decree  of  Partial  Distribution. — Where 
the  superior  court  has  had  jurisdiction  of  an  estate,  its  decree  of  par- 
tial distribution  as  modified  by  the  district  court  of  appeal  is  a  con- 
clusive adjudication  as  to  the  construction  to  be  given  a  will  produced 
in  the  proceedings,  and  the  rights  of  the  respective  parties  must  be 
measured  solely  by  that  decree,     (p.   76.) 

WILL — Life  Estate  in  Principal — Bequest  Over. — A  decree  in 
distribution  to  a  person  of  money  "for  his  use  during  his  natural  life, 
and  on  his  death  the  unused  portion  of  said  sum"  to  other  persona 
named,  creates  a  life  estate  in  the  first  taker  with  power  of  disposing 
of  the  principal,  even  to  the  entire  consuming  of  it,  in  such  ways  as 
might  be  consistent  with  his  "use"  of  it,  and  a  vested  remainder  in 
the  other  persons,     (p.  76.) 

WILL — Construction — Effect  of  Words — "Unused  Portion." — In 
a  decree  of  distribution  the  employment  of  the  words  "the  unused 
portion"  to  express  what  is  to  go  to  the  remainderman  implies  that 
the  first  taker  may,  during  his  lifetime,  use  the  estate  without  limit, 
even  to  the  consuming  of  it;  otherwise  the  disposition  to  the  first 
taker  would  be  merely  such  a  "use"  of  the  estate  as  would  not  impair 
the  principal,     (p.  76.) 

WILL — Life  Estate  in  Principal — Eights  to  Alien. — Under  a 
bequest  for  life  with  right  to  use  the  principal  according  to  his 
discretion,  a  legatee  may  not  cut  off  the  remainderman  either  by  a 
will  or  by  a  gift  inter  vivos,     (p.  77.) 

WILL — Bequest  of  Principal  for  Life — Power  of  Disposal. — 
The  mere  fact  that  the  first  taker  under  a  will  is  invested  with  power 
to  dispose  of  or  consume  the  whole  of  the  property  for  certain  pur- 
poses does  not  invest  him  with  the  absolute  ownership  and  render 
void  the  gift  over  when,  taking  the  whole  instrument  together,  it  is 
to  be  concluded  that  the  intent  was  to  give  only  an  estate  for  life 
with  limited  power  of  disposal  and  consumption,     (p.  79.) 
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WILL — Death  of  First  Taker — ^Proceedings  on  His  Estate. — 
In  case  of  a  bequest  of  the  principal  sum  for  life  and  a  bequest  over 
of  what  portion  may  remain  unused  by  the  first  taker,  rw  proceed- 
ings on  the  estate  of  the  first  taker  need  be  taken,  on  his  death,  in 
order  that  the  remainderman  may  come  into  the  enjoyment  of  such 
unused  portion,     (p.  80.) 

WILL — Death  of  First  Taker — Further  Proceedings  on  Estate. 
Necessarily  any  interest  in  property  created  by  a  will  is  to  be  adjudi- 
cated and  distributed  by  decree  of  distribution,  and  the  fact  that 
it  is  a  future  interest  with  respect  to  the  time  of  enjoyment  is  imma- 
terial; and  the  death  of  the  first  taker  would  not  in  such  case  entail 
the  necessity  of  further  proceedings  in  the  matter  of  the  estate  of 
his  testatrix  to  vest  in  the  remainderman  the  right  to  immediate 
possession  of  such  of  the  property  as  had  not  been  appropriated  by 
him  to  an  authorized  use.      (p.  80.) 

WILL — Life  Tenant  as  Trustee  for  Remaindermen. — In  case  of 
a  bequest  to  a  legatee  of  the  principal  for  his  use  during  life,  with 
a  gift  over  of  the  unused  portion,  the  first  taker  is  a  trustee  only  in 
the  sense  that  a  duty  rests  on  him  as  life  tenant  to  have  merely  due 
regard  for  the  remainderman,  a  duty  giving  him  the  character  rather 
of  a  quasi  trustee,     (p.  80.) 

WILL — Disposal  by  Life  Tenant — Eemedies  of  Eeraainderman. 
Under  a  bequest  of  the  principal  to  one  for  life  and  a  bequest  over 
of  the  unused  portion  to  others,  children  of  the  first  taker,  the  latter 
do  not  take  by  descent  as  heirs  of  the  first  taker  but  as  remaindermen 
under  the  original  will;  and  so  these  others  can  follow  the  estate  in 
the  hands  of  any  invalid  donees  of  the  first  taker  without  resort 
first  to  proceedings  against  the  donor's  estate,  and  his  legal  repre- 
sentatives are  not  necessary  parties,     (p.  80.) 

L.  T.  Hatfield  and  W.  T.  Phipps,  for  the  appellants. 

George  &  Hinsdale  and  C.  E.  McLaughlin,  for  the  respond- 
ent. 

»''  ANGELLOTTI,  J.  This  is  an  appeal  by  defendants 
from  a  judgment  given  against  them  in  an  action  brought  by 
plaintiff  to  obtain  a  decree  that  she  is  the  owner  of  an  un- 
divided one-fourth  of  a  certain  property,  real  and  personal, 
possessed  by  them  and  of  which  they  claim  to  be  the  absolute 
owners,  and  to  obtain  an  accounting  as  to  said  property  and 
a  delivery  to  her  of  her  share  or  the  reasonable  value  thereof. 

The  defendants  are  Frank  J.  Mayhew  and  Charles  P.  ]\Iay- 
hew,  sons,  and  Mary  E.  Phipps,  daughter  of  Judge  Horace 
Allen  Mayhew,  who  died  March  3,  1907,  and  of  Mary  Jane 
Mayhew,  who  died  August  3,  1903,  and  W.  T.  Phipps,  hus- 
band of  said  Mary  E.  Phipps.  The  plaintiif  is  the  sole  sur- 
viving child  of  George  H.  Mayhew,  a  deceased  son  of  said 
Judge  Mayhew  and  Mary  Jane  Mayhew.  The  property  in- 
volved in  this  action  is  an  undivided  one-fourth  of  practically 
all  the  property  delivered  to  Judge  Mayhew  under  a  decree 
of  partial  distribution  in  the  matter  of  the  estate  of  said 
]\lary  Jane  Mayhew.  Judge  Mayhew  claimed  on  his  applica- 
tion for  partial  distribution  that  under  the  will  of  Mary  Jane 
Mayhew  he  was  entitled  to  have  the  property,  a  legacy  of 
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$40,000,  distributed  to  him  absolutely.  His  claim  in  his  be- 
half was  resisted  by  plaintiff.  The  superior  court  having 
jurisdiction  of  the  estate  construed  the  will  as  giving  him 
only  the  use  of  this  money  with  the  right  to  the  custody  of 
the  principal,  for  his  life,  with  remainder  over  to  the  other 
parties  named  in  its  decree,  and  distributed  to  him  the  sum 
**®  of  $40,000  of  the  moneys  of  said  estate  "for  his  use.  during 
his  natural  life,  and  on  his  death  said  sum  to  Chas.  P.  May- 
hew,  Frank  J.  Mayhew,  the  sons,  to  Mary  E.  Phipps,  the 
daughter,  and  to  Florence  A.  Hardy,  the  granddaughter  of 
said  deceased,  in  equal  shares,  each  one-fourth  thereof,"  and 
directed  the  executors  to  pay  said  $40,000  to  him  "for  his  use 
for  the  term  of  his  natural  life."  Appeals  were  taken  by 
both  parties,  and  the  district  court  of  appeal,  concluding  that 
the  will  contemplated  that  the  legatee  might  use  the  principal 
sum  according  to  his  discretion  for  his  "comfort  or  pleasure" 
even  to  the  extent  of  using  it  all,  modified  the  decree  by 
inserting  the  words  "the  unused  portion  of"  before  the  words 
"said  sum  to  Chas.  P.  Mayhew,"  etc.,  making  the  decree  read: 
"For  his  use  during  his  natural  life,  and  on  his  death  the 
unused  portion  of  said  sum  to  Chas.  P.  Mayhew, ' '  etc. :  Estate 
of  Mayhew,  4  Cal.  App.  162,  87  Pac.  417. 

The  basic  theory  of  plaintiff's  case  is  that  under  this  decree 
Judge  Mayhew  took  only  a  life  interest,  with  the  power  to  use 
during  his  life  as  much  of  the  principal  as  he  deemed  proper 
for  his  own  use,  and  that  the  other  distributees  took  the  re- 
mainder, viz.,  the  whole  property  subject  only  to  such  life 
interest  in  Judge  Mayhew  with  such  power  on  his  part  to  use 
the  principal,  and  that  upon  his  death  such  distributees  be- 
came entitled  absolutely  to  the  possession  of  all  of  said  prop- 
erty that  had  not  been  so  used — that  Judge  Mayhew  had  no 
right  or  power  under  such  decree  to  dispose  of  any  of  the 
corpus  of  such  property  by  gift,  and  that  those  so  taking  from 
him  by  gift  took  no  more  than  he  had  the  right  to  give,  and 
must  account  to  the  distributees  therefor.  The  case  made 
by  the  complaint  is,  substantially,  that  a  few  months  before 
his  death,  with  the  intent  to  deprive  plaintiff  of  the  share 
in  said  property  that  would  otherwise  come  to  her  upon  his 
death.  Judge  Mayhew  gave  practically  all  of  the  same  to 
his  three  surviving  children,  the  other  distributees,  and  that 
they  received  the  same  with  the  same  intent  and  hold  the 
same.  The  trial  court  so  found,  finding  further  that  the 
property  so  received  by  ]\Iary  E.  Phipps  was  of  the  value 
of  $17,500,  that  received  by  Frank  J.  Mayhew,  $11,000,  and 
that  received  by  C.  P.  INIayhew,  $10,700.  **"  There  were 
also  allegations  of  conspiracy  and  undue  infiuence  on  the 
part  of  defendants  in  this  matter,  but  the  evidence  demon- 
strates and  the  trial  court  found  that  there  was  no  basis  for 
any  such  charge,  and  that  the  gifts  so  made  by  Judge  Mayhew 
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were  not  solicited  in  any  way  by  any  of  the  defendants  but 
were  absolutely  free  and  voluntary.  On  October  26,  1906, 
each  of  the  three  children,  at  the  sug?:estion  of  Mr.  Phipps, 
executed  a  writing  reciting  that  in  consideration  of  gifts  made 
by  Judge  IMayhew  he  promised  and  agreed  in  future  to  pay 
to  him  the  sum  of  $50  per  month,  so  long  as  he  shall  live. 
It  very  clearly  appears  from  the  evidence  that  all  of  the 
parties  regarded  the  transfers  by  Judge  Mayhew  as  gifts. 

We  are  satisfied  that  plaintiff's  theory  stated  above  is  cor- 
rect. The  decree  of  partial  distribution  in  Mrs.  Mayhew 's 
estate  as  modified  by  the  district  court  of  appeal  is,  of  course, 
a  conclusive  adjudication  as  to  the  construction  to  be  given 
to  Mrs.  Mayhew 's  will  in  this  regard,  and  the  rights  of  the 
respective  parties  must  be  measured  solely  by  that  decree. 
Though  entirely  immaterial  in  view  of  the  conclusiveness  of 
this  decree,  it  may  be  said  in  passing  that  we  are  satisfied  that 
the  decree  as  modified  was  certainly  as  favorable  to  Judge 
Mayhew  as  the  will  warranted.  The  decree  distributed  the 
property  to  him  "for  his  use,  during  his  natural  life,  and  on 
his  death  the  unused  portion  of  said  sum  to"  the  three  children 
and  the  grandchild  in  equal  shares.  Herein  was  clearly  a 
distribution  to  Judge  Mayhew  of  a  life  estate  simply,  an 
estate  limited  by  express  terms  of  his  natural  life,  with  the 
power  of  disposing  of  the  principal,  even  to  the  extent  of 
entirely  consuming  it,  in  such  ways  as  might  be  consistent  with 
his  **use"  thereof,  and  a  distribution  of  the  remainder  to 
plaintiff  and  the  three  children  in  equal  shares.  This  power 
of  disposition  and  consumption  in  the  life  tenant  is  to  be 
implied  solely  from  the  words  "unused  portion  of"  inserted  in 
the  decree  by  the  district  court  of  appeal,  for  without  this 
addition  the  word  "use"  in  the  decree,  applied  as  it  was  to  the 
money  distributed,  would  mean  a  use  without  impairment 
of  the  principal.  The  added  words,  however,  necessarily  give 
to  the  word  "use"  a  different  meaning,  and  make  it  include 
not  only  a  mere  appropriation  of  the  profits  or  interest,  but 
also  an  impairment  or  consumption  by  the  distributee  of  a 
100  ^rjiYi  or  even  all  of  the  principal,  to  the  extent  that  he 
might  deem  proper  in  his  use  of  the  same.  But  it  appears 
very  clear  to  us,  and  our  conclusion  is  fully  supported  by  the 
language  of  the  opinion  of  the  district  .court  of  appeal,  which 
we  have  the  right  to  consider  in  determining  the  sense  in  which 
the  word  was  used  by  that  court,  that  the  "use"  authorized 
was  only  such  personal  use  as  the  distributee  might  desire  to 
make  of  the  money  for  himself,  and  that  it  did  not  include  a 
disposition  of  practically  the  whole  thereof  either  by  will  or 
by  gift  during  his  life,  especially  a  gift  made  for  the  very 
purpose  of  excluding  one  of  the  remaindermen  from  par- 
ticipating in  what  otherwise  would  have  been  "unused"  by 
him  at  the  time  of  his  death.     If  the  district  court  of  appeal 
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had  concluded  that  such  was. the  effect  of  the  provisions  of 
the  will  in  this  regard,  it  would  necessarily  have  modified 
the  decree  of  the  superior  court  in  accord  with  the  conten- 
tion of  the  petitioner,  making  it  one  whereby  the  $40,000 
was  distributed  to  him  absolutely  and  not  merely  for  his  life. 
As  determined  by  the  modified  decree,  the  interest  given  to 
Judge  Mayhew  was  the  kind  of  interest  referred  to  in  2 
Underbill  on  Wills,  at  section  689,  a  life  interest  by  its  express 
terms,  with  the  power  of  disposing  of  a  part  or  all  of  the 
property  itself  for  a  particular  purpose  only,  as  for  the  sup- 
port and  maintenance  of  the  life  tenant,  with  a  valid  gift 
over  to  the  other  distributees  which  might  be  disappointed 
by  the  exercise  of  his  power  by  the  life  tenant  and  the  appli- 
cation of  the  principal  to  the  purposes  indicated.  As  to  such 
a  life  tenant,  Mr.  Underbill  says  substantially  in  another  sec- 
tion, he  may  not  use  the  proceeds  of  a  sale  of  the  property 
for  another  purpose,  he  cannot  give  them  away,  nor  can  he 
devise  the  land,  and  also  that  those  who  take  what  remains 
unused,  do  not  take  by  descent  as  heirs  of  the  first  taker,  but 
as  purchasers  and  remaindermen  under  the  will  of  the 
testator  (section  687).  The  author  is  here  speaking  of  real 
property,  but  the  rule  declared  is  necessarily  applicable  to 
such  personal  property  as  money.  Given  a  life  interest 
therein,  with  the  power  to  use  the  principal  for  certain  pur- 
poses, the  life  tenant  may  not  use  it  for  any  other  purpose  and 
may  not  give  it  away.  The  distinction  between  the  case  of  an 
intended  gift  of  an  absolute  title  to  one  with  an  attempted 
gift  over  of  simply  "what  remains  unexpended"  by  the  donee 
***^  at  the  time  of  his  death,  where  the  gift  over  is  void 
because  in  derogation  of  the  absolute  fee  given  the  first  taker, 
and  the  case  of  a  gift  of  a  life  estate  with  a  power  of  disposi- 
tion for  a  particular  purpose  only,  with  an  express  gift  over  of 
what  remains  unused  for  such  purpose,  is  recognized  by  all 
the  authorities.  The  cases  supporting  our  conclusion  are 
numerous,  and  a  few  of  these  may  properly  be  referred  to. 
In  Downing  v.  Johnson,  5  Cold.  (45  Tenn.)  229,  the  gift  by 
will  was  to  the  testator's  wife  of  the  whole  estate  "for  and 
during  her  natural  life,  to  be  by  her  freely  possessed  and 
enjoyed,"  and  "the  balance  ....  that  may  be  on  hand  at 
the  death  of  my  wife,  I  dispose  of  in  the  following  manner," 
etc.  Personal  property  was  involved.  It  was  held  that  this 
created  a  life  estate  in  the  wife,  with  power  to  consume  such 
as  she  may  deem  proper  for  her  support  and  maintenance, 
and  a  remainder  in  the  second  takers.  It  was  said  that  a  court 
might  restrain  fraudulent  and  extravagant  waste  by  the  lifi 
tenant.  In  Lewis  v.  Pitman,  101  Mo.  281,  14  S.  W.  52,  it  was 
held,  personal  property  being  involved,  that  where  an  express 
life  estate  is  created,  an  added  power  of  disposition  does  not 
convert  the  estate  into  a  fee,  and  that  there  was  no  power  to 
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dispose  of  the  property  by  will.  In  Burleigh  v.  Clough,  52 
N.  H.  267,  13  Am.  Rep.  23,  the  gift  was  of  all  the  estate  to 
the  wife  to  her  use  and  disposal  during  her  natural  life,  and 
what  is  remaining  at  her  decease,  undisposed  of  by  her  to 
others  named.  It  was  held  that  the  wife  took  only  a  life 
estate,  with  power  to  dispose  of  such  of  the  property,  even 
to  the  extent  of  the  whole,  as  her  needs,  her  comfort,  or  her 
gratification  should  demand,  and  that  the  provision  as  to  a 
gift  over  created  a  vested  remainder.  The  question  whether 
she  had  power  to  dispose  of  the  property  by  will  was  left 
undecided,  the  court  concluding  that  her  will  did  not  affirm- 
atively show  any  attempt  to  execute  the  power.  In  Green  v. 
Hewitt,  97  111.  113,  37  Am.  Rep.  102,  a  gift  of  real  and  per- 
sonal property  to  the  wife  "as  long  as  she  remains  my  widow. 
At  the  expiration  of  that  time  the  whole,  or  whatever  remains, 
to  descend  to  my  daughters,"  was  held  to  be  one  to  the  wife 
for  widowhood  only,  with  a  vested  remainder  in  the  daughter. 
In  Eubank  v.  Smiley,  130  Ind.  393,  29  N.  E.  919,  a  gift  to  the 
wife  of  all  the  husband's  property,  "to  do  with  and  dispose 
of  after  my  decease  as  she  may  think  best,"  and  at  decease  of 
the  wife  the  ^^^  real  estate  to  be  equally  divided  among  my 
heirs,  was  held  to  give  only  a  life  estate  in  the  real  estate. 
Here  the  wife  had  conveyed  the  real  estate  to  a  daughter  for  a 
nominal  consideration,  and  the  deed  was  held  to  convey  only 
a  life  estate.  In  Gadd  v.  Stoner,  113  Mich.  689,  71  N.  W. 
1111,  the  husband's  will  gave  all  his  property,  real  and  per- 
sonal, and  including  a  farm,  to  his  wife  "to  use  the  same  as 
she  may  desire  and  wish  for  and  during  her  natural  life,  with 
full  power  and  authority  to  grant  and  convey,  in  her  own 
name,  any  part  or  portion,"  etc.,  and  gave  the  property  re- 
maining at  her  death  to  others.  The  wife  conveyed  the  farm 
to  a  daughter,  taking  back  an  agreement  for  support  during 
her  life.  It  was  held  that  the  wife  had  a  life  estate  only,  and 
that  the  power  of  disposition  was  limited  to  specific  purposes. 
The  court  held  the  conveyance  to  the  daughter  ineffectual  to 
defeat  the  remaindermen,  saying,  among  other  things:  "It  is 
evident  that  the  intent  and  purpose  of  the  conveyance  made 
to  Mrs.  Stover  was  to  subvert  the  intent  of  the  testator, ' '  and 
that  the  limitation  of  good  faith  will  be  affixed  by  the  law  in 
determining  the  effect  of  the  conveyance.  In  Goudie  v.  John- 
ston, 109  Ind.  427,  10  N.  E.  296,  the  gift  was  to  the  wife  "for 
her  use  during  her  natural  lifetime  ....  she  to  have  the 
control  and  management  of  the  same,  and  at  her  death  all  of 
said  personal  estate  remaining  ....  shall  go  to,"  etc.  Per- 
sonal property  only  was  involved  in  the  case.  It  was  held  that 
the  wife  took  only  a  life  estate,  with  the  power,  perhaps,  to 
consume  such  as  was  necessary  for  her  support,  but  certainly 
without  absolute  power  of  disposition  for  any  other  purpose. 
In  Johnson  v.  Johnson,  51  Ohio  St.  446,  38  N.  E.  61,  the  will 
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gave  to  the  wife  all  property,  real  and  personal,  witli  full 
power  to  dispose  of  the  same  as  she  may  think  proper,  but  if, 
at  the  time  of  her  decease,  any  of  said  property  shall  remain 
unconsumed,  the  same  was  to  be  equally  divided  among  his 
brothers  and  sisters  and  their  children.  According  to  the 
allegations  of  the  complaint,  the  wife  during  her  lifetime  had 
given  all  of  the  propert}^  to  the  defendant,  and  the  suit  was 
one  by  the  remaindermen  for  an  accounting,  etc.  The  court 
held  that  the  intention  of  the  testator  was  to  give  his  wife  a 
life  estate  only,  with  power  to  consume  so  much  thereof  dur- 
ing her  lifetime  as  she  might  deem  necessary  for  her  support 
and  maintenance,  and  to  give  the  property,  subject  to  this 
estate  and  use,  to  his  brothers  and  ^^^  sisters  and  their  chil- 
dren ;  that  the  wife  had  no  power  to  dispose  of  the  fee  by  gift 
during  her  life  or  by  will  at  her  death ;  that  the  brothers  and 
sisters  and  their  children  had  a  vested  remainder  in  so  much 
of  the  estate  as  should  remain  unconsumed  at  the  wife's  death, 
and  that  one  coming  into  possession  of  the  property  with 
knowledge  of  the  terms  upon  which  it  was  held  by  the  wife 
could  be  held  accountable  therefor  to  the  remaindermen :  See, 
also,  Giles  v.  Little,  104  U.  S.  291,  26  L.  ed.  745 ;  Brant  v. 
Virginia  etc.  Co.,  93  U.  S.  326,  23  L.  ed.  927;  Mansfield  v. 
Shelton,  67  Conn.  390,  52  Am.  St.  Rep.  285,  35  Atl.  271; 
Chase  v.  Ladd.  153  Mass.  126,  25  Am.  St.  Rep.  614,  26  N.  E. 
429;  Smith  v.  Bell,  6  Pet.  (U.  S.)  68,  8  L.  ed.  322;  Wager  v. 
Wager,  96  N.  Y.  164.  It  appears  to  be  settled  by  the  over- 
whelming weight  of  authority  that  the  mere  fact  that  the  first 
taker  is  invested  with  the  power  to  dispose  of  or  consume 
the  whole  of  the  property  for  certain  purposes  does  not  in- 
vest him  with  the  absolute  ownership  thereof  and  render  the 
gift  over  void,  where  taking  the  whole  instrument  together 
it  is  concluded  that  the  intent  was  to  give  only  an  estate 
for  life,  with  limited  power  of  disposal  or  consumption.  As 
expressly  indicated  in  some  of  the  decisions  referred  to  above, 
the  interest  of  the  remaindermen  expressly  designated,  in 
this  case  Chas  P.  Mayhew,  Frank  J.  Mayhew,  Mary  E. 
Phipps,  and  plaintiff,  was  a  vested  remainder.  Neither  the 
person  in  whom  nor  the  event  upon  which  it  was  limited  to 
take  effect  was  in  any  degree  uncertain:  Civ.  Code,  sees. 
693-695. 

The  decree  of  distribution  operated  to  remove  all  the  prop- 
erty from  the  estate  of  Mary  Jane  Mayhew  and  to  dis- 
tribute to  the  remaindermen  the  interest  which  they  were 
thereby  determined  to  have  under  the  will.  The  claim  of 
defendants  that  distribution  can  be  had  only  as  to  those  per- 
sons who  are  entitled  to  immediate  possession  of  the  prop- 
erty distributed  is  not  well  founded,  and  is  not  supported 
by  the  decision  cited — Martinovitch  v.  Marsicano,  137  Cal. 
354,  70  Pac.  459.     The  court  in  that  case  was  discussing  the 
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question  of  the  power  of  the  court  in  probate  on  distribution 
in  regard  to  one  having  a  judgment  lien  on  the  property 
of  an  heir,  devisee  or  legatee,  and  it  was  in  regard  to  such 
a  person  that  it  said  that  distribution  can  be  made  to  only 
these  persons  entitled  to  receive  "immediate  possession  of 
the  property  distributed,"  meaning  simply  that  the  rights 
of  third  persons  against  those  entitled  to  ****  take  directly 
from  the  deceased  as  heirs,  devisees  or  legatees  were  not 
within  the  proper  scope  of  distribution  proceedings.  Neces- 
sarily any  interest  in  property  created  by  a  will  is  to  be 
adjudicated  and  distributed  by  decree  of  distribution,  and 
the  fact  that  it  is  a  future  interest  in  respect  to  the  time 
of  enjoyment  is  immaterial.  There  was  no  trust  created  by 
the  will  of  Mary  Jane  Mayhew  within  the  meaning  of  sec- 
tion 1699  of  the  Code  of  Civil  Procedure,  providing  for  the 
settlement  of  the  accounts  of  the  trustee  by  the  probate 
court.  That  section  refers  exclusively  to  express  trusts 
created  by  will.  Judge  Mayhew  was  a  trustee  only  in  the 
sense  that  the  duty  rested  on  him,  as  a  life  tenant  merely, 
to  have  due  regard  for  the  rights  of  those  in  remainder,  a 
duty  in  the  nature  of  a  trust  constituting  him  an  implied 
or  quasi  trustee  for  the  remaindermen :  See  Perry  on  Trusts, 
sec.  540;  Johnson  v.  Johnson,  51  Ohio  St.  446,  38  N.  E.  61. 
There  is  therefore  nothing  in  the  claim  that  further  proceed- 
ings were  essential  in  the  estate  of  Mary  Jane  Mayhew  upon 
the  death  of  Judge  Mayhew  to  vest  in  the  remaindermen 
the  right  to  immediate  possession  of  such  of  the  property 
as  had  not  been  appropriated  by  him  to  an  authorized  use. 

Nor  was  any  proceeding  in  the  estate  of  Judge  Mayhew 
essential  to  the  right  of  the  remaindermen  to  recover  the 
property  to  which  they  were  entitled  from  those  to  whom  it 
had  been  given  by  him  without  authority,  and  who  had  full 
notice  of  the  limits  of  his  authority  in  regard  thereto.  As 
we  have  seen,  such  remaindermen  do  not  take  by  descent, 
as  heirs  of  Judge  Mayhew,  but  as  remaindermen  under  the 
will  of  Mary  Jane  Mayhew.  The  property  constituted  no 
part  of  his  estate.  The  remaindermen  were  not  restricted 
to  proceedings  against  his  estate  for  any  improper  disposi- 
tion of  their  property,  but  could  recover  the  same  in  the  hands 
of  any  person  who  had  taken  it  by  gift,  and  the  legal  repre- 
sentative of  the  estate  of  Judge  Mayhew  was  not  a  necessary 
party  to  such  an  action. 

In  view  of  what  we  have  said,  it  is  clear  to  us  that  the 
complaint  stated  a  good  cause  of  action  within  the  jurisdic- 
tion of  the  superior  court  of  Sacramento  county,  and  that 
the  demurrer  thereto  was  properly  overruled.  We  have 
carefully  examined  the  complaint  with  reference  to  the  claim 
that  the  trial  court  erred  in  denying  a  miction  to  strike  out 
portions  ^^^  thereof,  and  are  entirely  satisfied  that  if  there 
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was  any  error. at  all  in  the  ruling,  it  was  entirely  without 
prejudice  to  defendants. 

The  findings  clearly  sustain  the  judgment.  It  is  claimed 
that  the  evidence  is  insufficient  to  support  some  of  these  find- 
ings. No  attack  is  made  in  the  briefs  on  finding  1,  which  is 
that  paragraphs  1,  2,  3,  4,  5,  6,  7,  8,  9,  14,  and  18  of  the  first 
cause  of  action  set  forth  in  the  complaint  are  true.  By  these 
findings  are  established  the  death  of  Mary  Jane  Mayhew, 
the  proceedings  leading  to  the  distribution  of  the  property, 
the  distribution  of  the  same,  the  delivery  of  the  possession 
of  the  property  to  Judge  Mayhew  under  the  modified  decree, 
including  in  lieu  of  $6,500  of  the  legacy  of  $40,000  princi- 
pal and  $1,863.38  interest  thereon,  a  lot  of  land  in  the  city 
of  Sacramento,  and  in  lieu  of  $10,000  thereof,  ten  Realty 
Syndicate  Investment  certificates  of  the  par  value  of  $1,000 
each,  and  $25,363.58  in  cash,  the  death  of  Judge  Mayhew 
on  March  3,  1907,  the  demand  of  plaintiff  on  defendants 
for  an  accounting  as  to  such  of  the  property  as  they  had 
received  from  Judge  Mayhew  and  the  delivery  to  her  of  her 
share  and  the  refusal  of  defendants,  together  with  the  claim 
on  their  part  that  she  had  no  interest  therein.  Finding  8 
is  in  favor  of  defendants  to  the  extent  that  it  finds  that 
neither  of  the  defendants  "by  any  act  or  words,  conspired, 
persuaded,  enticed  or  induced  Horace  Allen  Mayhew  to 
give  ....  to  the  defendants  or  either  or  any  of  them,  any 
property  whatever."  But  it  further  finds  that  for  the  pur- 
pose and  with  the  intent  to  deprive  plaintiff  of  her  share  in 
the  money  and  property  elsewhere  described  in  the  findings, 
they  received  from  Judge  Mayhew  gifts  of  the  same,  and 
hold  and  claim  the  same  as  their  own.  This  property  is 
described  in  findings  12,  13,  16,  and  17,  by  which  it  is  found 
that  for  the  purpose  of  depriving  plaintiff  of  her  share. 
Judge  Mayhew  gave  to  Mrs.  Phipps,  Charles  P.  Mayhew,  and 
Frank  J.  Mayhew  property  received  by  him  under  such 
decree,  as  follows:  To  Mary  E.  Phipps,  the  $6,500  lot  of 
land  in  Sacramento,  nine  of  the  Realty  Syndicate  certificates 
valued  at  $9,000,  and  $2,000  in  cash;  to  Charles  P.  Mayhew 
certain  notes  and  mortgages  and  money  and  property  amount- 
ing to  a  total  of  $10,700;  *^  to  Frank  J.  Mayhew  certain 
notes  and  mortgages,  money,  and  property,  aggregating  in 
value  $11,000.  It  is  claimed  that  these  findings  are  not  sus- 
tained by  the  evidence,  in  that  there  is  no  evidence  to  show 
that  the  property  so  received  by  the  respondents  was  prop- 
erty received  by  Judge  Mayhew  under  the  decree  of  distribu- 
tion. It  is  not  claimed  by  the  defendants  that  the  evidence 
is  insufficient  to  support  the  conclusion  that  property  of  the 
kind  and  to  the  value  specified  was  given  by  Judge  Mayhew 
to  them.     In  addition  to  the  fact  that  the  evidence  is  suffi- 
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cient  to  support  a  conclusion  that  nearly  all  of  the  property 
given  to  defendants  by  Judge  INIayhew  was  clearly  identified 
as  property  received  by  him  under  the  decree,  a  careful  ex- 
amination of  the  pleadings  satisfies  us  that  it  must  be  held 
that  it  stands  admitted  thereby  that  such  property  as  was 
so  given  to  them  was  property  so  received  by  him  under  the 
decree.  We  are  of  the  opinion  also  that  the  evidence  was 
sufficient  to  support  the  conclusion  of  the  trial  court  that  the 
intent  and  purpose  of  Judge  Mayhew  and'  the  defendants 
in  the  making  and  acceptance  of  these  gifts  was  to  subvert 
the  intent  of  the  decree  of  distribution  to  the  extent  of  de- 
priving plaintiff  of  any  share  in  the  property  distributed 
thereby.  Doubtless  all  felt  that  solely  by  reason  of  the  death 
of  her  father,  George  H.  Mayhew,  plaintiff  was  given  by  the 
decree  of  distribution  property  that  Mary  Jane  Mayhew  had 
never  contemplated  that  she  would  receive  under  her  will, 
and'  it  is  not  surprising  that  Judge  Mayhew,  in  view  of 
such  a  belief,  and  also  in  view  of  the  opposition  made  by 
plaintiff  to  his  petition  for  distribution,  desired  to  exclude 
her  from  participation  in  the  remainder.  But  the  effect  of 
the  decree  in  her  behalf  could  not  legally  be  obviated  in  the 
manner  attempted. 

Most  of  the  alleged  errors  of  law  in  the  matter  of  the 
reception  of  evidence  are  disposed  of  by  what  we  have 
already  said  in  discussing  other  points.  "We  have  considered 
such  as  are  not  so  disposed  of,  and  find  in  the  rulings  of 
the  court  thereon  no  error  warranting  reversal. 

The  judgment  is  affirmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 
Hearing  in  bank  denied. 
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I.    Effect  of  Power  upon  the  Estate. 

a.  Restriction  to  Express  Grant. — A  life  estate  expressly  created 
by  will  is  not  converted  into  a  fee  merely  because  there  is  coupled 
with  it  a  power  of  disposal:  Pendley  v.  Madison's  Admr.,  83  Ala.  484, 
3  South.  318;  Douglass  v.  Sharp,  52  Ark.  113,  12  S.  W.  202;  Morffew 
T.  San  Francisco  &  S.  E,  E,  Co.,  107  Cal.  587,  40  Pac.  810;  Melton 
V.  Camp,  121  Ga.  693,  49  S.  E.  690;  Skinner  v.  McDowell,  169  111. 
365,  61  Am.  St.  Eep.  183,  48  N.  E.  310;  Eusk  v.  Zuck,  147  Ind.  388, 
45  N.  E.  691,  46  N.  E.  674;  Haviland  v.  Haviland,  130  Iowa,  611, 
105  N.  W.  354,  5  L.  E.  A.,  N.  S.,  281;  Williams  v.  McKinney,  34  Kan. 
514,  9  Pac.  265;  Anderson  v.  Hall's  Admr.,  80  Ky.  91;  Stuart  v. 
Walker,  72  Me.  145,  39  Am.  Eep.  311;  Benesch  v.  Clark,  49  Md.  497; 
Morse  v.  Inhabitants  of  Natick,  176  Mass.  510,  57  N.  E.  996;  Lewis 
V.  Pitman,  101  Mo.  281,  14  S.  W.  52;  In  re  Oertle,  34  Minn.  173,  57 
Am.  Eep.  48,  24  N.  W.  924;  Dean  v.  Nunnally,  36  Miss.  358;  Bur- 
leigh V.  Clough,  52  N.  H.  267,  13  Am.  Eep.  23;  Cory's  Exr.  v.  Cory's 
Admr.,  37  N.  J.  Eq.  198;  Tompkins  v.  Fanton,  3  Dem.  Sur.  4;  Troy 
V.  Troy,  60  N.  C.  624;  James  v.  Pruden,  14  Ohio  St.  251;  Winchester 
V.  Hoover,  42  Or.  310,  70  Pac.  1035;  Appeal  of  Hinkle,  116  Pa.  490,  9 
Atl.  938;  Ehode  Island  Hospital  Trust  Co.  v.  Commercial  Nat.  Bank, 
14  E.  I.  625;  Jennings  v.  Talbert,  77  S.  C.  454,  58  S.  E.  420;  Pool  v. 
Pool,  78  Tenn.  (10  Lea)  486;  Weir  v.  Smith,  62  Tex.  1;  Smythe  V. 
Smythe,  90  Va.  638,  19  S.  E.  175;  Park's  Admr.  v.  American  Home 
Missionary  Soc,  62  Vt.  19,  20  Atl.  107;  Jones  v.  Jones,  66  Wis.  310, 
57  Am.  Eep.  266,  28  N.  W.  177;  Kennedy  v.  Alexander,  21  App. 
D.  C.  424;  Downie  v.  Downie,  9  Biss.  353,  4  Fed.  55. 

From  the  numerous  authorities  cited  and  examined  on  the  hearing, 
the  court  in  Tompkins  v.  Fanton,  3  Dem.  Sur.  4,  extracted  the  fol- 
lowing rule:  That,  where  property  is  willed  without  specifying  the 
nature  of  the  estate,  and  the  donee  is  given  the  power  of  disposition, 
the  latter  takes  the  absolute  title  to  the  property,  but  where  the 
donee  takes  an  estate  expressly  for  life,  with  a  power  of  disposal, 
during  life,  he  takes  a  life  estate  only,  and  whatever  is  left  of  that 
estate  at  the  time  of  the  death  of  the  life  tenant,  passes  to  the 
remainderman. 

Where  a  life  estate  is  expressly  limited  in  the  first  taker,  a  super- 
added power  of  disposal  conferred  by  the  will  is  a  mere  power  or 
authority,  and  not  a  right  of  property:  Burleigh  v.  Clough,  52  N.  H. 
267,  13  Am.  Eep.  23;  Melton  v.  Camp,  121  Ga.  693,  49  S.  E.  690. 

A  study  of  some  of  the  cases  in  which  the  principle  stated  has  been 
applied  will  serve  to  illustrate  the  rule. 

In  Farlin  v.  Sanborn,  161  Mich.  615,  137  Am.  St.  Eep.  525,  126 
N.  W.  634,  a  man  devised  and  bequeathed  all  his  property  to  his 
wife  "for  and  during  her  natural  life,  with  full  power  and  authority 
to  use  and  dispose  of  the  same  for  her  use,  support  and  comfort,  as 
to  her  shall  seem  best.  Also  with  full  power  and  authority  to  sell 
and  convey  all  or  any  of  the  real  estate,  of  which  I  shall  die  seised, 
at  her  own  option  as  fully  as  I  myself  could  do."  The  will  further 
provided  that  upon  the  death  of  the  testator's  wife  all  the  property 
of  the  estate  remaining  should  go  to  his  heirs  living  at  the  time  of 
his  decease.  The  court  construed  this  will  as  creating  a  life  estate  in 
the  wife,  with  a  vested  remainder  over  to  the  heirs  of  the  testator 
living  at  the  time  of  his  decease. 
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In  Mansfield  v.  Shelton,  67  Conn.  390,  62  Am.  St.  Eep.  285,  35 
Atl.  271,  a  devise  by  a  man  to  his  wife  of  the  residue  of  his  estate, 
"to  be  used  and  appropriated  by  her  so  much  as  she  may  wish  for 
her  happiness,  without  any  restrictions,  or  limitations  whatever,"  and 
upon  her  decease,  the  payment  of  her  debts,  and  the  settlement  of 
her  estate,  the  remainder  to  vest  in  a  trustee  in  trust  for  the  children 
of  a  third  party  during  their  lives — was  construed  to  vest  in  the 
wife  a  life  estate  only,  and  the  trust  to  take  effect  upon  her  death 
was  valid. 

The  case  of  Chase  v.  Ladd,  153  Mass.  126,  25  Am.  St.  Eep.  614, 
26  N.  E.  429,  involved  the  construction  of  a  will  by  which  the  testator 
gave  and  devised  all  his  property  to  his  wife,  "to  her  own  use 
and  behoof  forever,"  but  provided  that  if  any  of  such  property  should 
not  be  expended  for  her  support  and  maintenance  during  her  life- 
time, it  should  be  disposed  of  in  the  manner  designated  in  the  will. 
It  was  held  that  the  language  used  did  not  vest  the  property  in  the 
wife  absolutely,  but  merely  conferred  upon  her  a  right  to  use  it  for 
her  support,  and,  if  necessary  for  that  purpose,  to  dispose  of  it  during 
her  life,  leaving  whatever  she  had  not  so  disposed  of  to  vest  after 
her  death  in  other  persons  as  provided  in  the  will. 

In  Ducker  v.  Burnham,  146  111.  9,  37  Am.  St.  Eep.  135,  34  N.  E. 
558,  the  language  of  a  will  was:  "I  give,  bequeath  and  devise  to 
my  wife  ....  the  use  of  all  the  rest  of  my  real  and  personal  estate 
for  and  during  her  natural  life,  and  I  hereby  give  her  full  power 
and  authority  to  sell,  dispose  of,  and  convey  any  and  all  of  said 
real  and  personal  estate,  and  to  invest  the  proceeds  thereof  in  any 
other  form  she  deems  advisable,  and  I  give  her  full  right  and  author- 
ity to  use  and  exhaust  such  part  of  the  principal  of  my  estate,  real 
and  personal,  as  she  may  at  any  time  think  necessary  for  her  support 
and  maintenance."  After  the  death  of  the  wife  the  property  then 
remaining  was  to  be  equally  divided  among  the  testator's  children. 
It  was  held  that  a  life  estate  was  created,  which  was  not  raised  to 
a  fee  by  the  added  power  of  sale. 

A  devise  and  bequest  to  the  testator's  widow  of  all  his  estate,  real 
and  personal,  to  be  the  real  owner  thereof  and  for  her  proper  use 
and  benefit  during  her  natural  life,  or  so  long  as  she  remains  his 
widow,  with  full  permission  to  use  therefrom  as  her  necessities  may 
require  the  same  as  the  testator  has  had  during  his  life,  followed 
by  a  direction  that,  on  her  death,  whatever  remains  is  to  be  given 
his  daughter,  does  not  give  the  widow  the  fee:  Allen  v.  Hirlinger, 
219  Pa.  56,  123  Am.  St.  Eep.  617,  67  Atl.  907,  13  L.  E.  A.,  N.  S.,  458. 

In  Cross  v.  Hendry,  39  Ind.  App.  246,  79  N.  E.  531,  the  principal 
item  of  a  will  provided  as  follows:  "I  give  and  bequeath  to  my 
beloved  wife  ....  all  my  property,  both  personal  and  real,  to  be 
hers  during  her  lifetime,  and  at  her  death  I  wish  that  what  property 
is  left  to  be  applied  toward  building"  a  certain  church.  This  item, 
the  court  said,  gave  the  widow  only  an  estate  for  life  in  the  prop- 
erty of  the  deceased,  and  the  power  of  disposition  annexed  did  not 
operate  to  create  a  fee. 

In  Eeed  v.  Eeed,  194  Mass.  216,  80  N.  E.  219,  a  testatrix  gave  all 
her  real  estate  and  personal  property  to  her  sister  "for  and  during 
her  natural  life  with  the  privilege  of  disposing  of  any  or  all  of  said 
real  estate  if  she  should  at  any  time  deem  it  expedient  to  do  so." 
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At  the  decease  of  the  sister  the  property  was  to  be  divided  among 
certain  relatives  of  the  testatrix  in  certain  proportions.  In  holding 
that  the  sister  did  not  take  the  property  absolutely,  but  only  a  life 
estate  with  a  power  of  disposing  of  the  real  estate,  the  court  said: 
"It  would  hardly  be  possible  to  conceive  of  more  direct  language 
to  express  her  purpose  than  that  chosen  by  the  testatrix  in  the  first 
sentence  of  the  clause.  The  gift  is  of  'all  my  real  estate  and  per- 
sonal property,'  and  the  tenure  is  'for  and  during  her  natural  life,' 
coupled  with  an  unlimited  power  of  disposal  by  deed  if  the  devisee 
for  any  reason  deemed  it  expedient  to  convert  the  real  estate.  A 
life  interest  in  the  estate  as  a  whole  having  been  given  with  a  power 
to  convey,  the  word  'property'  in  the  second  sentence,  should  be 
construed  as  including  whatever  might  remain  at  the  death  of  the 
tenant  for  life.  Under  this  construction  the  limitation  over  is  not 
repugnant,  but  consistent  with  the  object  of  the  testatrix,  which 
evidently  was  to  provide  for  the  comfortable  support  of  her  sister, 
even  if  the  whole  of  the  property  might  be  exhausted,  but  if  a  residue 
remained  it  was  to  go  to  her  other  relatives  in  the  proportions  named." 

In  Howard  v.  Cole,  124  Ky.  812,  100  S.  W.  225,  the  first  clause 
of  the  testator's  will  directed  that  the  personal  property  should  be 
sold  and  the  proceeds  applied  to  the  discharge  of  his  debts,  and  in 
the  event  that  a  suflScient  sum  of  money  was  not  realized  by  this  sale, 
then  the  executrix  (his  wife)  was  directed  to  sell  certain  real  estate. 
In  the  second  clause  of  the  will  the  rest  and  residue  of  the  estate 
was  given  to  his  wife  during  her  natural  life  "to  own  and  do  with 
as  she  pleases."  In  construing  this  will  the  court  said  that  the 
second  clause  must  be  read  in  connection  with  the  first  clause;  that 
a  fair  interpretation  of  the  first  clause  was  that  the  executrix  was 
not  empowered  or  authorized  to  sell  any  real  estate  whatever,  except 
it  should  become  necessary  for  the  payment  of  the  testator's  debts. 
The  wife,  therefore,  took  only  a  life  estate  in  the  realty  left  by 
her  husband. 

In  Wardner  v.  Seventh  Day  Baptist  Memorial  Board,  232  111.  606, 
122  Am.  St.  Kep.  138,  83  N.  E.  1077,  it  was  decided  that  the  words 
"use,  dispose  of  and  control  according  to  her  own  judgment  during 
her  natural  life,"  did  not  give  the  devisee  the  power  to  sell  and 
dispose  of  the  fee  in  the  property,  there  being  a  limitation  over  after 
the  death  of  the  devisee.  "It  is  a  general  rule  in  all  cases,"  said 
the  court,  "where,  by  the  terms  of  the  will,  there  has  been  an  express 
limitation  of  an  estate  to  the  first  taker  for  life  and  a  limitation 
over,  with  general  expressions  apparently  giving  the  tenant  for  life 
an  unlimited  power  over  the  estate,  but  which  do  not  in  express 
terms  do  so,  that  the  power  of  disposal  is  only  coextensive  with  the 
estate  which  the  devisees  take  under  the  will,  and  means  such  a 
disposal  as  the  tenant  for  life  could  make,  unless  there  are  other 
words  clearly  showing  that  a  larger  power  was  intended." 

In  Harris  v.  Rhodes,  130  111.  App.  233,  the  testator  bequeathed  all 
his  personal  property  to  his  wife  absolutely,  and  devised  his  real 
estate  to  her  for  and  during  her  natural  life,  with  the  provision  that 
should  she  deem  it  necessary  for  her  support  and  maintenance  or  for 
her  general  comfort  or  convenience  to  sell  and  convey  absolutely 
and  in  fee  any  or  all  of  the  real  estate,  she  might  in  her  discretion 
do  so,  or  she  might,  by  mortgage  or  otherwise,  encumber  any  portion 
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of  the  real  estate  for  her  support  and  maintenance.  The  power  of 
sale  thus  granted  was  held  not  to  be  a  general  power  to  sell  and 
convey  the  land,  but  a  limited  power,  to  be  exercised  only  in  the 
event  that  the  wife  should  deem  it  necessary  for  her  support,  main- 
tenance or  general  comfort  and  convenience  and  as  she  failed  to 
exercise  the  power  during  her  life,  the  fee  at  her  death  was  freed 
therefrom. 

In  Hamilton  v.  Hamilton,  140  Iowa,  282,  115  N.  W.  1012,  118  N.  W. 
375,  it  was  held  that  a  will  giving  the  residue  of  the  testatrix's 
estate  to  her  husband  for  life,  with  full  power  to  sell,  transfer  and 
dispose  of  the  same  or  as  much  thereof  as  he  might  need  for  his 
support  during  his  lifetime,  created  a  life  estate  in  the  husband  with 
power  of  alienation  for  specific  purposes  added. 

In  Perkinson  v.  Clarke,  135  Wis.  584,  116  N.  W.  229,  the  will 
devised  and  bequeathed  to  the  husband  of  the  testatrix,  without 
words  of  inheritance,  all  her  estate  both  real  and  personal,  with  full 
power  to  sell  the  same,  and  to  use  and  enjoy  during  his  natural  life, 
and,  upon  his  decease,  such  of  the  estate  as  remained  should  descend 
to  her  children.  It  was  decided  that  the  will  created  a  life  estate 
in  the  husband,  and  vested  the  remainder,  if  any,  of  the  property, 
or  its  proceeds  in  the  children. 

In  Paxton  v.  Paxton,  141  Iowa,  96,  119  N.  W.  284,  it  was  held  that 
a  will  giving  the  testator's  widow  all  his  real  and  personal  property 
"to  be  by  her  used  and  enjoyed,  as  she  may  choose  during  her 
natural  life  and  at  her  death  if  any  property  is  remaining  to  be 
divided  equally  among  my  children,"  passed  a  life  estate  to  the 
widow,  and  the  devise  in  remainder  vested  at  once  in  the  devisees 
thereof  a  fee  simple  title  to  whatever  might  remain  undisposed  of 
by  the  widow  under  her  power  of  disposal. 

In  Smith  v.  Winsor,  239  111.  567,  88  N.  E.  482,  a  devise  to  tes- 
tator's wife  of  all  tis  real  and  personal  property  "for  and  during 
her  natural  life  with  full  and  complete  power  to  sell  and  convey 
all  or  any  part  thereof,  or  to  loan  the  same,  or  to  use  and  employ 
the  same,  or  any  part  thereof,  in  any  other  way  she  shall  desire  for 
her  comfort  or  advantage,"  with  remainder  to  his  heirs  at  law,  was 
held  to  give  the  widow  only  a  life  estate  in  the  property  of  the 
deceased,  with  a  limited  power  to  dispose  of  the  fee  or  corpus  of 
the  property. 

In  Foudray  v.  Foudray  (Ind.),  89  N.  E.  499,  the  first  item  of  the 
testatrix's  will  gave  certain  real  estate  to  her  daughter  "for  and 
during  her  natural  life  with  full  power  of  disposition."  A  subse- 
quent item  provided  that  at  the  death  of  her  daughter,  "should  any 
real  or  personal  property  hereinbefore  by  me  devised  or  bequeathed 
to  her  as  aforesaid,  be  left  or  remain,  then  such  property  so  left  or 
remaining  I  give,  bequeath  and  devise  to  ...  .  my  heirs  at  law 
living  at  the  time  of  the  death"  of  the  daughter.  It  was  held  that 
a  life  estate  having  been  given  to  the  daughter  by  certain  and 
express  terms,  she  did  not  take  a  fee,  notwithstanding  the  gift  of 
the  full  power  of  disposition. 

In  McCormick  v.  McCormick's  Admr.  (Ky.),  121  S.  W.  450,  the 
testator  gave  the  property  to  his  wife  during  her  natural  life,  and 
at  her  death  to  his  children  equally.  He  also  gnve  her  the  right  to 
sell  any  of  the  property  at  any  time  she  thought  best.     The  power 
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of  sale,  the  court  decided,  in  no  wise  enlarged  the  life  estate  ex- 
pressly granted  to  the  wife,  and  when  she  sold  the  land,  she  had 
only  a  life  estate  in  the  proceeds. 

In  Pool  V.  Napier,  145  Iowa,  699,  124  N.  W.  755,  a  testatrix 
devised  and  bequeathed  to  her  husband  the  "use  and  benefit"  of 
all  her  real  and  personal  property  "with  full  power  to  use  and 
transfer  the  same  as  if  it  belonged  to  him  in  fee  simple."  The  suc- 
ceeding paragraph  of  the  will  provided  that  on  the  death  of  her 
husband  all  the  property  remaining  should  go  to  her  daughter  and 
two  children.  It  was  held  by  a  divided  court  that  the  words  "use 
and  benefit"  had  reference  to  a  qualified  estate,  rather  than  to  an 
absolute  and  unqualified  one,  and  that  nothing  but  a  life  estate  passed 
by  the  first  paragraph  of  the  will. 

In  re  Nieman's  Estate,  229  Pa.  41,  77  Atl.  1095,  the  testator  devised 
to  his  wife  his  entire  residuary  estate  with  full  power  and  authority 
to  apply  such  portion  or  portions  of  the  estate,  the  principal  as  well 
as  the  income,  to  her  own  use  during  her  life;  and  after  her  death 
such  property  of  which  she  should  die  seised  was  to  be  applied  as 
directed  in  the  will.  It  was  held  that  the  estate  was  absolute  in 
the  wife  to  the  extent  that  she  saw  fit  to  use  or  consume  it;  that 
there  was  no  limitation  upon  her  power  to  appropriate,  during  her 
life,  for  her  own  use.  What  she  used  was  hers  absolutely,  and  the 
remainder  belonged  to  the  testator's  estate,  and  must  pass  by  his  will. 

In  Murdoch  v.  Murdoch  (Miss.),  53  South.  684,  the  wife  of  the 
testator  was  given  the  "entire  use  and  management"  of  both  his  real 
and  personal  property  during  her  life.  At  her  death  the  estate  was 
to  go  to  the  living  brothers  and  sisters  of  the  testator,  or  their 
heirs.  The  will  also  authorized  the  wife  to  sell  any  of  the  estate 
as  might  "be  for  the  best."  The  wife,  it  was  held,  did  not  take  the 
fee  to  either  the  real  or  the  personal  property,  although  she  had  full 
authority  to  consume  the  whole  estate. 

In  Parker  v.  Travers,  74  N.  J.  Eq.  812,  71  Atl.  612,  the  will 
devised  and  bequeathed  to  the  wife  of  the  testator,  while  she  re- 
mained his  widow,  all  of  his  property,  "with  full  power  of  disposition 
and  alienation,"  with  the  proviso  that  in  case  his  daughter  survived 
his  wife,  all  the  property  not  disposed  of  prior  to  the  wife's  decease 
should  become  the  property  of  the  daughter,  and  in  the  event  of  the 
wife's  contracting  another  marriage,  she  should  "possess  and  enjoy 
as  of  her  own  right  only  one-third  of  the  property  then  remaining," 
and  that  the  other  two-thirds  should  be  invested  and  held  in  trust 
for  his  daughter.  The  interest  in  the  real  and  personal  property  of 
the  testator  which  his  widow  acquired  under  this  devise  was  held 
to  be  a  life  estate,  determinable  upon  her  remarriage,  with  the  power 
of  disposal  and  alienation  during  the  continuance  of  the  estate,  sub- 
ject to  a  gift  over  of  what  remained  undisposed  of  at  her  death 
should  she  remain  unmarried,  and  also  subject  to  the  condition  that, 
in  the  event  of  her  remarriage,  she  should  take  in  her  own  right 
one-third  of  the  property  then  remaining,  and  invest  the  residue 
for  the  benefit  of  the  daughter.  "The  rule  is  well  established  in  this 
state,"  said  the  court,  "that,  when  to  a  life  estate,  with  a  remainder 
over  of  what  may  be  undisposed  of,  there  is  added  a  power  of  dis- 
position, the  property  right  or  interest  of  the  life  tenant  is  not 
thereby  enlarged,  but  the  devisee  takes  a  life  estate   only,   with  a 
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power  of  disposal  to  be  exercised  by  the  devisee  during  the  con- 
tinuance of  the  estate,  for  his  benefit." 

Not  to  multiply  cases  in  particular,  the  general  principle  established 
by  the  foregoing  cases,  and  succinctly  enunciated  in  the  paragraph 
last  quoted,  will  be  found  upheld  in  the  following  cases:  Denson  v. 
Mitchell,  26  Ala.  360;  Bristol  v.  Austin,  40  Conn.  438;  Tolland  County 
Mut.  Fire  Ins.  Co.  v.  Underwood,  50  Conn.  493;  Peckham  v.  Lego, 
57  Conn.  553,  14  Am.  St.  Eep.  130,  19  Atl.  392,  7  L.  E.  A.  419;  Little 
V.  Geer,  69  Conn.  411,  37  Atl.  1056;  Bartlett  v.  Buckland,  78  Conn. 
617,  63  Atl.  350;  Wetter  v.  Walker,  62  Ga.  142;  Bull  v.  Walker,  71 
Ga.  195;  Welsch  v.  Belleville  Sav.  Bank,  94  111.  191;  Mann  v.  Martin, 

172  111.  18,  49  N.  E.  706;  Kirkpatrick  v.  Kirkpatrick,  197  111.  144, 
64  N.  E.  267;  Sayer  v.  Humphrey,  216  111.  426,  75  N.  E.  170;  Eapp 
V.  Matthias,  35  Ind.  332;  Frazier  v.  Hassey,  43  Ind.  310;  Eltzroth 
V.  Binford,  71  Ind.  455;  Wood  v.  Eobertson,  113  Ind.  323,  15  N.  E. 
457;  Jenkins  v.  Compton,  123  Ind.  117,  23  N.  E.  1091;  Levengood  v. 
Hooper,  124  Ind.  27,  24  N.  K  373;  Neely  v.  Boyce,  128  Ind.  1,  27 
N.  E.  169;  Bowser  v.  Mattler,  137  Ind.  649,  35  N.  E.  701,  36  N.  E. 
714;  Eowley  v.  Sanns,  141  Ind.  179,  40  N.  E.  674;  Nelson  v.  Nelson, 
36  Ind.  App.  331,  75  N.  E.  679;  Greve  v.  Camery,  69  Iowa,  220,  28 
N.  W.  564;  In  re  Foster's  Will,  76  Iowa,  364,  33  N.  W.  135,  41  N.  W. 
43;  In  re  Proctor's  Estate,  95  Iowa,  172,  63  N.  W.  670;  In  re  Stump- 
enhousen's  Estate,  108  Iowa,  555,  79  N.  W.  376;  Baldwin  v.  Morford, 
117  Iowa,  72,  90  N.  W.  487;  Eowe  v.  Kowe,  120  Iowa,  17,  94  N.  W. 
258;  Steiff  v.  Seibert,  128  Iowa,  746,  105  N.  W.  328,  6  L.  E.  A.,  N.  S., 
1186;  Collins  v.  Carlisle's  Heirs,  46  Ky.  (7  B.  Mon.)  13;  Carroll's 
Heirs  v.  Carroll's  Heirs,  51  Ky.  (12  B.  Mon.)  637;  Henderson  v. 
Hayne,  59  Ky.  (2  Met.)  342;  Holsen  v.  Eockhouse,  83  Ky.  233;  Koenig 
V.  Kraft,  87  Ky.  95,  12  Am.  St.  Eep.  463,  7  S.  W.  622;  Coats'  Exr. 
V.  Louisville  &  N.  E.  Co.,  92  Ky.  263,  17  S.  W.  564;  Jones  v.  Jones,  93 
Ky.  532,  20  S.  W.  604;  Payne  v.  Johnson's  Exrs.,  95  Ky.  175,  24 
S.  W.  238,  609;  Martin  v.  Barnhill,  21  Ky.  Law  Eep.  1666,'  56  S.  W. 
160;  Pedigo'8  Ex.  v.  Botts,  28  Ky.  Law  Eep.  196,  89  S.  W.  164; 
Hall  v.  Otis,  71  Me.  326;  Stuart  v.  Walker,  72  Me.  145,  39  Am.  Eep. 
311;  Nash  v.  Simpson,  78  Me.  142,  3  Atl.  53;  Whittimore  v.  Eussell, 
80  Me.  297,  6  Am.  St.  Eep.  200,  14  Atl.  197;  Hatch  v.  Caine,  86 
Me.  282,  26  Atl.  1076;  McGuire  v.  Gallagher,  99  Me.  334,  59  Atl.  445; 
Brady  v.  Brady,  78  Md.  461,  28  Atl.  515;  Conner  v.  Waring,  52  Md. 
724;  Eussell  v.  Werntz,  88  Md.  210,  44  Atl.  219;  Mills  v.  Bailey, 
88  Md.  320,  41  Atl.  780;  Stevens  v.  Winship,  18  Mass.  (1  Pick.) 
318,  11  Am.  Dec.  178;  Lamed  v.  Bridge,  34  Mass.  (17  Pick.)  339; 
Whitcomb  v.  Taylor,  122  Mass.  243;  Smith  v.  Snow,  123  Mass.  323; 
Baker  v.  Thompson,  162  Mass.  40,  37  N.  E.  751;  Lewis  v.  Shattuck, 

173  Mass.  486,  53  N.  E.  912;  Morford  v.  Diffenbacker,  54  Mich.  593, 
20  N.  W.  600;  Glover  v.  Eeid,  80  Mich.  228,  45  N.  W.  91;  McCarty 
V.  Fish,  87  Mich.  48,  49  N.  W.  513;  Jones  v.  Deming,  91  Mich.  481, 
51  N.  W.  1119;  Gadd  v.  Stoner,  113  Mich.  689,  71  N.  W.  1111;  Burns 
V.  Burns,  132  Mich.  441,  93  N.  W.  1077;  Andrews  v.  Brumfield,  32 
Miss.  107;  Eubey  v.  Barnett,  12  Mo.  3,  49  Am.  Dec.  112;  Bryant  v. 
Christian,  58  Mo.  98;  Carr  v.  Dings,  58  Mo.  400;  Gregory  v,  Cowgill, 
19  Mo.  415;  Eussell  v.  Eubanks,  84  Mo.  82;  Harbison  v.  James,  90 
Mo.  411,  2  S.  W.  292;  Eedman  v.  Barger,  118  Mo.  568,  24  S.  W. 
177;  Lewis  v.  Pitman,  101  Mo.  281,  14  S.  W.  52;  Evans  v.  Folks,  135 
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Mo.  397,  37  S.  W.  126;  Bramill  v.  Cole,  136  Mo.  201,  58  Am.  St. 
Eep.  619,  37  S.  W.  924;  Grace  v.  Perry,  197  Mo.  550,  95  S.  W.  875, 
7  Ann.  Cas.  948;  Worden  v.  Perry,  197  Mo.  569,  95  S.  W.  880; 
Loosing  V,  Loosing,  85  Neb.  66,  122  N.  W.  707,  25  L.  E.  A.,  N.  S., 
820;  Paul  v.  Dole,  70  N.  H.  593,  49  Atl.  572;  Pratt  v.  Douglas,  33 
N.  J.  Eq.  (11  Stew.)  516;  Lienan  v.  Summerfield,  41  N.  J.  Eq.  381,  4 
Atl.  660;  Eobeson  v.  Shotwell,  55  N.  J.  Eq.  318,  36  Atl.  780;  Chambers 
V.  Sharp,  61  N.  J.  Eq.  253,  48  Atl.  222;  Bryan  v.  Bryan,  61  N.  J.  Eq. 
45,  48  Atl.  341;  Bradway  v.  Holmes,  50  N.  J.  Eq.  311,  25  Atl.  196; 
Stevens  v.  Flower,  46  N.  J.  Eq.  340,  19  Atl.  777;  Carter  v.  Hunt,  40 
Barb.  89;  Weed  v.  Aldrich,  2  Hun,  531;  Wells  v.  Seeley,  47  Hun,  109; 
Thomas  v.  W^olford,  49  Hun,  145,  1  N.  Y.  Supp.  610;  McKeown  v. 
Officer,  53  Hun,  634,  6  N.  Y.  Supp.  201;  Kibler  v.  Miller,  57  Hun,  14, 
10  N.  Y.  Supp.  375;  In  re  Cager's  Will,  111  N.  Y.  343,  18  N.  E.  866; 
In  re  Skinner,  180  N.  Y.  515,  72  N.  E.  1151;  Owens  v.  Owens,  64 
App.  Div.  212,  71  N,  Y.  Supp.  1108;  In  re  Blauvelt,  60  Hun,  394,  15 
N,  Y.  Supp.  586;  Leggett  v.  Firth,  132  K  Y.  7,  29  N.  E.  950;  Baum- 
gras  V.  Baumgras,  5  Misc.  Eep.  8,  24  N.  Y.  Supp.  767;  Kendall  v. 
Case,  84  Hun,  124,  32  N.  Y.  Supp.  553;  In  re  Hunt's  Estate,  38 
Misc.  Eep,  30,  76  N,  Y.  Supp.  968;  Swarthout  v.  Eanier,  143  N.  Y. 
499,  38  N.  E.  726;  Phifer  v.  Phifer,  41  N.  C.  155;  Sawyer  v.  Dozier, 

52  N.  C.  7;  Huston  v.  Craighead,  23  Ohio  St.  198;  Cowles  v.  Cowles, 

53  Pa.  175;  Eussell  v.  Kennedy,  66  Pa.  248;  Kennedy  v.  Kennedy, 
159  Pa.  327,  28  Atl.  241;  Gross  v.  Strominger,  178  Pa.  64,  35  Atl. 
852;  In  re  Tilton,  21  E.  L  426,  44  Atl.  223;  Fiske  v.  Fiske's  Heirs,  26 
R,  I.  509,  59  Atl.  740;  McCreary  v.  Burns,  17  S.  C.  45;  Dye  v.  Beaver 
Creek  Church,  48  S.  C.  444,  59  Am.  St.  Eep.  724,  26  S.  E.  717; 
McGavock  v.  Pugsley,  1  Tenn.  Ch.  410;  Waller  v.  Martin,  106  Tenn. 
341,  82  Am.  St.  Eep.  882,  61  S.  W.  73;  Davis  v.  Kirksey,  14  Tex. 
Civ.  App.  380,  37  S.  W.  994;  McCloskey  v.  Gleason,  56  Vt.  264,  48  Am. 
Eep.  770;  Milhollen's  Admr.  v.  Eiee,  13  W.  Va.  510;  John  v.  Barnes, 
21  W.  Va.  498;  Jones  v.  Jones,  66  W^is.  310,  57  Am.  Eep.  266,  28 
N.  W.  177;  Schneider  v.  Schneider,  124  Wis.  Ill,  102  N.  W.  232; 
Giles  V.  Little,  104  U.  S.  291,  26  L.  ed.  745. 

b.  Enlargement  of  Life  Estate  to  Fee. — While  the  rule  is  thus 
firmly  established  that  where  a  life  estate  is  clearly  given  to  the 
first  taker,  with  an  express  power  in  a  certain  event  or  for  a  certain 
purpose  to  dispose  of  the  property,  the  life  estate  is  not  enlarged 
to  a  fee,  and  the  devise  over  will  be  good;  on  the  other  hand,  the 
rule  is  equally  well  established  that  where  the  devisee  or  legatee  has 
an  absolute  right  to  dispose  of  the  property  at  pleasure,  he  takes  the 
fee,  and  a  devise  over  is  inoperative:  Bolman  v.  Lohman,  79  Ala. 
63;  Ironside  v.  Ironside  (Iowa),  130  N,  W.  414;  Graham  v.  Botner, 
18  Ky.  Law  Eep.  637,  37  S.  W,  583;  Bradley  v.  Warren,  104  Me. 
423,  72  Atl.  173;  Jones  v.  Jones,  25  Mich.  401;  Dills  v.  La  Tour, 
136  Mich.  243,  98  N.  W.  1004;  Goetz  v.  Ballou,  64  Hun,  490,  19 
N.  Y.  Supp.  433;  Smith  v.  Fulkinson,  25  Pa.  109;  Boyle  v.  Boyle, 
152  Pa.  108,  34  Am.  St.  Eep.  629,  25  Atl.  494;  Breeden  v.  Welker, 
2  Tenn.  Ch.  App.  109;  Hair  v.  Caldwell,  109  Tenn.  148,  70  S.  W. 
610;  May  v.  Joynes,  20  Gratt.  692;  Judevine's  Exrs.  v.  Judevine,  61 
Vt.  587,  18  Atl.  778,  19  Atl.  572,  7  L.  E.  A.  517;  Montgomery  v. 
Brown,  25  App.  D.  C.  490. 


90  139  American  State  Reports.      [California, 

In  Ramsdell  v.  Ramsdell,  21  Me.  288,  the  court  in  applying  the 
rule  said:  "The  intention  of  the  testator  is  to  have  a  controlling 
influence  in  the  interpretation  of  the  language  used  in  his  will.  If 
he  would  have  that  intention,  when  discovered,  fully  carried  into 
effect,  he  must  be  expected  to  conform  to  the  reasonable  rules  for  the 
regulation  of  the  practical  affairs  of  life,  and  to  the  fundamental 
laws,  which  establish  and  secure  the  rights  of  property.  When  an 
intention  is  discovered  to  accomplish  two  purposes  so  inconsistent 
that  both  cannot  be  accomplished  in  accordance  with  those  rules  and 
laws,  there  must  be  a  failure  as  to  one  of  them.  If  estates  be  devised 
or  property  bequeathed  to  a  person  with  or  without  words  of  inherit- 
ance, and  with  an  absolute  right  to  sell  and  appropriate  the  proceeds 
at  pleasure  to  his  own  use,  it  is  not  perceived  how  there  can  be  at 
the  same  time  a  vested  interest  imparted  to  another  in  the  same 
estate  or  property.  Such  full  dominion  in  the  devisee  or  legatee  is 
inconsistent  with  and.  destructive  of  all  other  rights.  For  one  can- 
not, according  to  the  rules  of  sound  reasoning,  have  any  rights  in 
that  which  another  can  at  the  same  time  appropriate  at  his  own 
pleasure  entirely  and  exclusively  to  himself." 

In  the  case  of  In  re  Will  of  Burbank,  69  Iowa,  378,  28  N.  W.  648, 
the  language  of  the  will  was:  "I  give  to  my  wife,  Silenda  Barbank 
....  the  entire  control  and  use  of  my  property  of  every  nature,  dur- 
ing her  life,  to  be  by  her  controlled,  used  and  disposed  of  as  she  may 
think  best,  as  fully  as  I  could  do  the  same  were  I  living."  "The 
power  of  disposal  conferred  by  this  language,"  said  the  court,  "clearly 
relates  to  the  property  of  which,  by  the  preceding  words  of  the  be- 
quest, the  control  and  use  is  given  to  the  devisee.  The  language  can- 
not, under  any  of  the  settled  rules  of  construction,  be  made  to  relate 
to  anything  else.  The  power  conferred,  then,  upon  the  legatee,  was 
to  dispose  of  the  property  as  she  might  think  best,  and  as  fully  as  the 
testator  might  do  if  he  were  living.  She  was  empowered  to  sell  it,  to 
donate  it  by  way  of  gift  during  her  life,  or  by  bequest  at  her  death. 
The  grant  of  a  power  and  dominion  over  the  property  so  absolute 
necessarily  carried  with  it  the  absolute  ownership  of  it." 

In  construing  the  will  in  Farish  v.  Wayman,  91  Va.  430,  21  S.  E. 
810,  the  court  said:  "It  cannot  be  longer  doubted  that  the  law  is 
settled  by  courts  and  text-writers  everywhere,  of  the  highest  au- 
thority, that  an  estate  for  life,  coupled  with  the  absolute  power  of 
alienation,  either  express  or  implied,  comprehends  everything,  and 
the  devisee  takes  the  fee.  So  firmly  fixed  is  this  principle  of  law 
that  it  may  now  be  regarded  as  a  canon  of  property." 

In  May  v.  Joynes,  20  Gratt.  692,  the  testator  gave  his  whole  estate, 
real  and  personal,  to  his  wife,  for  life,  with  full  power  to  dispose  of 
it,  and  use  the  purchase  money  for  investment,  or  any  purpose  that 
she  pleased,  with  this  restriction:  that  whatever  remained  at  her 
death  should  be  divided  among  his  children  and  grandchildren. 
Though  the  gift  was  to  the  wife  expressly  for  life,  it  was  held  that 
she  took  a  fee  simple  in  the  real  estate,  and  an  absolute  estate  in  the 
personalty,  and  that  the  gift  over  was  void  for  repugnancy  and  un- 
certainty. 

It  was  said  in  Giles  v.  Anslow,  128  HI.  187,  21  N.  E.  225:  "It  is  the 
disposition  of  courts  to  adopt  such  a  construction  as  will  give  an 
estate  of  inheritance  to  the  first  donee.     When,  therefore,  the  fee  is 
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devised  by  a  clause  or  clauses  of  a  will,  and  other  portions  or  clauses 
are  relied  on  as  limiting  or  qualifying  the  estate  thus  given,  they 
should  be  such  as  show  a  clear  intention  on  the  part  of  the  testator 
to  thus  limit  or  qualify  the  estate  granted.  Such  an  intent  should 
clearly  and  unequivocally  appear."  And  in  Bowen  v.  John,  201  111. 
292,  66  N.  E.  357,  it  was  said:  "The  intention  to  confer  a  fee  having 
been  clearly  expressed  by  the  testator,  the  estate  is  not  to  be  cut 
down  by  dubious,  vague  and  ambiguous  expressions  which  follow  the 
explicit  devise  of  the  fee.  Neither  could  the  testator,  after  having 
devised  an  estate  in  fee,  take  from  such  estate  the  quality  of  inherit- 
ance, or  the  right  of  the  owner  to  alien  the  estate,  for  that  would  be 
to  grant  an  estate  in  fee  simple,  and  then  prevent  the  consequences 
of  ownership  in  fee  from  attaching  thereto,  which  the  law  will  not 
permit  to  be  done." 

In  Dills  v.  Adams  (Ky.),  43  S.  W.  680,  the  devise  was  to  the  wife 
of  the  testator  to  have  and  to  hold  the  estate  during  her  natural 
life  "for  her  support  and  maintenance,  and  to  be  disposed  of  at  her 
pleasure,"  with  "full  control  and  charge  of,  and  the  liberty  and  power 
....  to  sell  and  convey  ....  and  to  dispose  of  the  proceeds  as  she 
may  deem  best  or  desire,  as  I  have  full  confidence  in  her  wisdom, 
justice  and  motives";  and  again  declaring  that  "the  property  is  en- 
tirely hers,  and  at  her  disposal."  It  was  held  that  the  wife  took  a 
fee  in  the  land  thus  devised. 

In  Bean  v.  Myers,  41  Tenn.  (1  Cold.)  226,  a  bequest  to  the  testa- 
tor's wife  of  all  his  property  "during  her  natural  life,  with  full  privi- 
lege to  sell  and  use  the  same,  to  pay  any  debts  that  may  be  owing, 
or  for  her  support,  and  all  other  legal  purposes,"  with  a  subsequent 
provision  for  an  equal  division  among  the  testator's  children  of  any- 
thing that  might  remain  after  his  wife's  death,  was  held  to  vest  the 
wife  with  the  absolute  interest. 

In  Flinn  v.  Davis,  18  Ala.  132,  it  was  decided  that  when  by  the 
terms  of  a  will  the  first  devisee  is  given  the  absolute  right  to  dispose 
of  the  property,  a  devise  over  of  so  much  as  he  may  leave  undisposed 
of  at  his  death  is  repugnant  to  the  first  devise,  and  void. 

In  Randall  v.  Harrison's  Exr.,  109  Va.  686,  64  S.  E.  992,  it  was  held 
that  the  wife  took  the  fee  simple  estate  in  the  lands  and  an  absolute 
estate  in  the  personal  property  where  the  will  gave  her  for  life  all 
the  real  and  personal  estate  of  her  husband  that  should  be  left  after 
paying  his  debts,  with  power  to  use  any  and  all  the  principal,  as  will 
as  the  interest  of  the  amount  that  might  be  left  after  settling  up  the 
estate,  if  needed  to  supply  her  necessities,  and  provided  that  if  any- 
thing was  left  after  the  wife's  death,  it  should  go  to  certain  others. 

The  fact  that  there  is  no  devise  over  of  the  remainder  after  the 
termination  of  the  life  estate  is  a  consideration  tending  to  the  con- 
clusion that  a  testator  intends  to  give  a  fee  to  the  devisee  to  whom 
he  has  given  a  plenary  power  of  disposal:  In  re  Weien's  Will,  139 
Iowa,  657,  116  N.  W.  791,  18  L.  R.  A.,  N.  S.,  463;  Gleason  v.  Fayer- 
weather,  70  Mass.  (4  Gray)  348. 

When  the  words  of  the  will  at  the  outset  clearly  indicate  a  dis- 
position to  give  the  entire  estate  absolutely  to  the  first  donee,  the 
estate  will  not  be  cut  down  to  a  less  estate  by  subsequent  or  am- 
biguous words  inferential  in  their  intent:  Gannon  v.  Albright,  183 
Mo.  238,  105  Am.  St.  Eep.  471,  81  S.  W.  1162,  67  L.  R.  A.  97.     So, 
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where  an  estate  is  devised  to  one  and  his  heirs  and  assigns  forever, 
and  there  is  added,  either  by  express  words  or  by  plain  implication, 
an  absolute  power  of  alienation,  the  limitation  over  is  void:  Jackson 
V.  Littell,  213  Mo.  589,  127  Am.  St.  Rep.  620,  112  S.  W.  53. 

In  Galligan  v.  McDonald,  200  Mass.  299,  128  Am.  St.  Rep.  421,  86 
N.  E.  304,  where  the  devise  was  to  the  son  of  the  testator,  with  a 
provision  that  what  remained  at  the  son's  death  should  go  to  other 
specified  persona,  it  was  held  that  by  "estate  remaining  at  the  death" 
of  the  son  was  meant  estate  that  should  not  have  been  disposed  of 
by  the  son  during  his  life,  and  not  a  remainder  in  the  technical  sense 
of  that  word;  that  it  was  upon  such  undisposed  of  estate,  if  any,  that 
the  proviso  was  to  take  effect,  and  not  upon  all  of  the  real  estate 
devised;  that  the  limitation  over  must  take  effect,  if  at  all,  as  an 
executory  devise;  that  it  could  not  take  effect  as  such,  because  by 
necessary  implication  the  son  was  to  have  the  power  to  dispose  of 
any  or  all  of  the  estate  devised  to  him,  and  such  a  power  was  incon- 
sistent with  an  executory  devise.  The  limitation  over  was  there- 
fore void,  and  the  son  took  an  estate  in  fee  simple  absolute.  This 
case  is  not  distinguishable  from  the  earlier  Massachusetts  cases — - 
Kelley  v.  Meins,  135  Mass.  231,  and  Ide  v.  Ide,  5  Mass.  500.  In  the 
former  case  there  was  first  a  devise  to  the  son  by  the  testatrix  of 
all  of  her  estate,  real  and  personal,  "To  have  and  to  hold  the  same 
to  him  ....  his  heirs,  executors,  administrators  and  assigns,  for- 
ever." Then  it  was  provided  by  a  second  codicil  that  the  son  should 
not  come  into  possession  till  he  reached  the  age  of  twenty-five;  and 
by  the  first  codicil  that  if  he  "shall  die  without  having  living  issue, 
then  any  portion  of  my  said  estate  and  property  which  may  remain 
shall  be  equally  divided  among  my  sisters  and  nieces  and  their  female 
heirs  and  assigns."  The  son  arrived  at  the  age  of  twenty-five  and 
died  shortly  after,  intestate  and  without  issue,  the  trustee  under  the 
mother's  will  having  in  the  meantime  conveyed  to  him  certain  real 
estate  which  had  come  to  him  by  the  foreclosure  of  the  mortgage  and 
which  the  court  treated  as  if  the  testatrix  had  been  seised  thereof  at 
her  death.  Thereupon  the  sisters  and  nieces  of  the  testatrix  brought 
a  writ  of  entry  against  the  heirs  at  law  of  the  son  to  recover  the 
premises  which  had  thus  been  conveyed  by  the  trustee  to  him.  It 
was  held  that  by  the  portion  which  should  remain  was  meant  the 
portion  which  should  remain  at  the  death  of  the  son,  and  that  the 
construction  to  be  given  to  the  will  and  the  first  codicil  was  that  the 
son  should  have  during  his  life  the  absolute  power  of  disposition  of 
all  the  property  given  to  him;  that  this  power  of  disposal  was  incon- 
sistent with  an  executory  devise,  and  that  the  limitation  over  was 
therefore  void. 

In  Ide  V.  Ide,  5  Mass.  500,  the  devise  was  to  a  son  and  "his  heirs 
and  assigns  forever,"  with  a  limitation  over  if  the  son  should  die 
and  leave*  no  lawful  heirs  of  "what  estate  he  shall  leave,  to  be  equally 
divided  between  my  son  J.  and  my  grandson  N.  to  them  and  their 
heirs  forever."  It  was  held  that  the  limitation  over  was  only  of 
such  estate  as  the  son  should  leave  at  his  death;  that  by  necessary 
implication  the  testator  intended  that  the  son  should  have  the  power 
to  dispose  of  any  or  all  of  the  estate  devised;  and  that  that  was  in- 
consistent with  the  limitation  over,  and  the  limitation  was  therefore 
void,  and  the  son  took  an  absolute  estate. 
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Similarly,  in  Moran  v.  Moran,  143  Mich.  322,  114  Am.  St.  Eep.  648, 
106  N.  W.  206,  5  L.  E.  A.,  N.  S.,  323,  it  was  held  that  a  will  bequeath- 
ing and  devising  to  his  wife  all  of  the  testator's  property  "to  be 
hers  absolutely,"  gives  her  an  absolute  estate  in  fee,  and  a  succeed- 
ing repugnant  provision  in  the  will  "that  if  at  her  death  any  of  said 
property  is  still  hers  then  the  residue  still  hers  shall  go  to  my,  not 
her,  nearest  heirs,"  must  fall,  and  faU  of  effect.  So,  where  a  will 
provides,  "All  the  rest,  residue  and  remainder  of  my  estate,  either 
real,  personal  or  mixed  I  give  to  my  dear  husband,  Henry  P.  Wood, 
he  to  have  the  full  use  and  benefit  thereof  unconditionally.  After 
him,  should  any  remain,  I  give  the  same  to  my  sister,  Clara  N.  Crombe, 
one-half,  and  to  my  sisters  Hannah  N.  Partelo  and  Phoebe  B.  Partelo, 
the  balance,  share  and  sihare  alike,"  the  first  sentence  gives  the  hus- 
band the  rest  of  the  estate  in  fee  simple  absolute,  and  the  limitation 
over  in  the  second  sentence  is  void  for  repugnancy:  In  re  Wood,  28 
E.  L  290,  125  Am,  St.  Eep.  738,  67  Atl.  8. 

c.    Power  of  Appointment. 

1.  In  General. — The  devise  of  an  estate  for  life,  with  authority  in 
the  devisee  to  dispose  of  the  same  by  last  will,  does  not  convey  abso- 
lute ownership.  The  right  of  testamentary  disposition  is  a  mere 
power,  and  nothing  passes  under  the  clause  of  the  will  conferring  the 
power  unless  it  is  exercised:  Denson  v.  Mitchell,  26  Ala.  360;  Appeal 
of  Maltby,  47  Conn.  349;  Haralson  v.  Eedd,  15  Ga.  148;  Porter  v. 
Thomas,  23  Ga.  467;  Pairman  v.  Beal,  14  111.  244;  Keays  v.  Blinn,  234 
111.  121,  84  N,  E.  628,  14  Ann.  Cas.  37;  Powers  v.  Wells,  244  111.  558, 
91  N.  E.  717;  Dunning  v.  Vandersen,  47  Ind.  423,  17  Am.  Eep.  709; 
McGaughey's  Admr.  v.  Henry,  54  Ky.  (15  B,  Mon.)  383;  Payne  v. 
Johnson's  Exrs.,  95  Ky.  175,  24  S.  W.  238,  609;  Lee  v.  Fidelity  Trust  & 
Safety  Vault  Co.  (Ky.),  57  S.  W.  239;  Benesch  v.  Clark,  49  Md.  497; 
Albert  v.  Albert,  68  Md.  352,  12  Atl.  11;  Mines  v.  Gambrill,  71  Md. 
30,  18  Atl.  43;  Collins  v.  Wickwire,  162  Mass.  143,  38  N.  E.  365;  Ware 
v.  Minot,  202  Mass.  512,  88  N.  E.  1091;  Eail  v.  Dotson,  22  Miss.  (14 
Smedes  &  M.)  176;  Tatum  v.  McClellan,  50  Miss.  1;  Bryant  v.  Chris- 
tian, 58  Mo.  98;  Armor  v.  Frey,  226  Mo.  646,  126  S.  W.  483;  Hensler 
V.  Seufert,  52  N.  J.  Eq.  (7  Dick.)  754,  29  Atl.  202;  Taggart  v.  Murray, 
53  N.  Y.  233;  Livingston  v.  Murray,  68  N.  Y.  485;  Long  v.  Waldraven, 
113  N.  C.  337,  18  S.  E.  251;  Boyd's  Heirs  v.  Bigham,  4  Pa.  102; 
Springer  v.  Arundel,  64  Pa.  218;  Achoyer  v.  Kay,  217  Pa.  32,  66  Atl. 
141;  Pulliam  v.  Byrd,  2  Strob.  Eq.  134;  Scott  v.  Burt,  9  Eich.  Eq. 
358;  Wilson  v.  Gaines,  9  Eich.  Eq.  420;  Sires  v.  Sires,  43  S.  C.  266, 
21  S.  E.  115;  Cockrill  v.  Maney,  2  Tenn.  Ch.  49;  Cruse  v.  McKee,  39 
Tenn.  (2  Head)  1,  73  Am.  Dec.  186;  Derse  v.  Derse,  103  Wis.  113,  79 
N.  W.  44. 

Where  the  power  of  appointment  is  not  exercised,  or  is  defectively 
executed,  no  change  is  wrought  in  the  character  of  the  estate,  and 
the  reversion,  there  being  no  gift  or  devise  over,  goes  to  the  heir  or 
next  of  kin  of  the  testator,  according  to  the  nature  of  the  property: 
Denson  v.  Mitchell,  26  Ala.  360;  McGaughey's  Admr.  v.  Henry,  54 
Ky.  (15  B.  Mon.)  383;  Benesch  v.  Clark,  49  Md.  497;  Mines  v.  Gam- 
brill,  71  Md.  30,  18  Atl.  43;  Eail  v.  Dotson,  22  Miss.  (14  Smedes  & 
M.)  176;  Cruse  v.  McKco,  39  Tenn.  (2  Head)  1,  73  Am.  Dee.  186. 
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In  Milhollen's  Admr.  v.  Eice,  13 "W.  Va.  510,  there  was  an  apparent 
departure  from  the  rule  last  stated,  for  in  this  case  it  was  affirmed 
that  if  the  devisee  of  a  life  estate  is  simply  authorized  to  dispose  of 
the  property  at  his  death  among  a  certain  definite  class,  as  he  may 
think  proper,  this  will  be  held  to  be  a  power  in  the  nature  of  a  trust, 
unless  it  otherwise  appears  from  the  will  that  the  duty  to  execute 
such  a  power,  to  be  inferred  from  its  being  granted,  was  designed  by 
the  testator  to  be  left  to  be  performed  or  left  unperformed  at  the 
option  of  the  party  on  whom  such  power  was  conferred.  The  rule 
being  that  when  there  appears  a  general  intention  in  favor  of  a  class, 
and  a  particular  intention  in  favor  of  individuals  of  the  class,  and 
the  particular  intention  fails,  from  the  fact  that  selection  is  not  made, 
the  court  will  carry  into  effect  the  general  intention  in  favor  of  the 
class.  The  will  in  this  case  provided  that  all  the  lands  belonging  to 
the  testator  should  belong  to  his  wife  during  her  natural  life,  to  use 
in  any  way  she  might  think  proper  during  her  life;  and  at  her  death 
the  land  was  to  be  sold,  and  one-half  of  the  proceeds  was  to  go  to 
the  testator's  heirs,  and  the  other  half  was  to  be  at  his  wife's  dis- 
posal, "to  whom  she  thinks  proper  of  her  heirs."  It  was  decided  that 
this  power  of  disposal,  conferred  on  the  wife,  was  a  power  in  the 
nature  of  a  trust;  and  she  having  died  without  executing  it,  a  moiety 
of  the  proceeds  from  the  sale  of  the  land  should  go  to  her  heirs. 

The  rule,  however,  as  established  by  the  great  weight  of  authority, 
is  that  the  power  of  appointment  is  a  mere  naked  power,  which  does 
not  enlarge  or  add  anything  to  the  life  estate,  nor  place  any  obliga- 
tion upon  the  life  tenant  as  to  its  exercise,  unless,  of  course,  there  is 
an  express  direction  in  the  testator's  will  as  to  the  method  of  its 
exercise;  in  which  event  it  becomes  a  limited,  and  not  a  general, 
power  of  appointment,  as  was  the  case  in  Milhollen's  Admr.  v.  Eice, 
13  W.  Va,  510,  to  which  special  reference  has  been  made. 

In  Keays  v.  Blinn,  234  111.  121,  84  N.  E.  628,  14  Ann.  Cas.  37,  the 
testator  devised  a  life  estate  in  certain  farm  lands  to  his  son,  and 
also  vested  in  him  the  power  to  appoint  the  fee  of  the  lands,  the 
power  to  be  exercised  by  his  last  will.  If  not  exercised,  the  lands 
would,  upon  the  death  of  the  son,  pass  under  the  residuary  clause  of 
the  will  of  the  father.  The  son  died  testate,  and  the  principal  quesi- 
tion  in  the  case  being  whether  the  persons  appointed  by  his  will  to 
take  the  fee  were  entitled  to  the  corn  which  was  growing  on  the 
lands,  or  whether  the  corn  was  personal  property  which  passed  to  his 
legal  representative,  the  court  said:  "The  power  of  appointment  which 
John  P.  Gillett  possessed  did  not  enlarge  or  add  anything  to  his  life 
estate:  Collins  v,  Wickwire,  162  Mass.  143,  38  N.  E.  365.  Had  he 
died  without  exercising  that  power,  the  real  estate  in  which  he  held 
a  life  estate  would  have  passed  under  the  residuary  clause  in  the  will 
of  Ms  father.  Plainly,  by  the  authorities  first  above  referred  to,  had 
the  power  of  appointment  not  been  exercised,  the  crops  would  have 
passed,  not  to  those  entitled  to  the  realty  under  the  residuary  clause 
of  the  will  of  the  father,  but  to  the  executor  or  administrator  of  the 
son.  We  think  no  distinction  arises  from  the  fact  that  the  takers  were 
the  appointees  of  the  life  tenant,  instead  of  the  residuary  devisees 
of  the  first  testator.  It  is  the  uncertainty  of  the  duration  of  the 
tenancy  of  John  P.  Gillett  which  brings  the  case  within  the  rule 
invoked  by  the  appellee,  and  that  uncertainty  was  precisely  the  same, 
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whether  he  did  or  did  not  seek  to  exercise  the  power  of  appointment. 
It  is  to  be  observed  that  the  land  would  pass  under  the  original  will, 
whether  or  not  the  power  of  appointment  was  exercised.  The  only 
effect  of  the  exercise  of  the  power  was  to  designate  the  person  or 
persons  in  whom  the  fee  devised  by  the  father  should  vest.  The 
exercise  of  the  power  of  appointment  by  the  son  is  thus  distinguished 
from  the  devise  by  him  of  the  fee  of  land  of  which  he  held  the  fee 
simple  title." 

"The  well-established  principle,"  said  the  court  in  Collins  v.  Wick- 
wire,  162  Mass.  143,  38  N.  E.  365,  "that  where  a  will  gives  an  abso- 
lute ownership  of  property,  with  full  power  of  disposition,  a  limitation 
over  is  void,  because  it  is  inconsistent  with  the  absolute  title  given 
to  the  first  devisee  ....  is  held  not  to  be  applicable  where  the  will 
purports  to  give  only  a  life  estate  to  the  first  taker,  with  merely  a 
power  of  disposition  of  the  remainder  as  a  separate  interest.  In  such 
I  case,  if  the  power  is  executed,  the  property  passes  under  the  o;*iginal 
will,  through  the  execution  of  the  power,  to  the  person  designated; 
and,  if  it  is  not  executed,  it  remains  to  be  affected  by  the  other  pro- 
visions of  th^  will,  or  to  pass  as  undevised  estate  of  the  testator." 

To  the  same  effect  is  the  case  of  Long  v.  Waldraven,  113  N.  C.  337, 
18  S.  E.  251,  in  which  it  was  held  that  where  the  testator's  will  gave 
to  his  wife  an  estate  for  life  in  all  his  property,  and  the  power  to 
dispose  of  one-third  of  it  by  will,  and  she  failed  to  exercise  that 
power,  :her  heirs  and  next  of  kin  were  not  entitled  to  a  third  interest 
in  the  testator's  property,  as  the  power  of  disposition  by  will  did  not 
in  any  way  enlarge  the  widow's  life  eS'tate,  or  enhance  her  rights  in 
the  property  while  she  lived. 

2.  Rule  in  Sheiley's  Case. — The  rule  that  where  a  life  estate  is  de- 
vised, with  an  unlimited  power  of  appointment  superadded,  the  life 
estate  is  not  enlarged  to  a  fee,  was  subject  to  one  exception  while 
the  rule  in  Shelley's  Case  was  in  full  operation.  By  the  rule  in  Shel- 
ley's Case,  whenever  the  ancestor,  by  any  gift  or  conveyance,  takes 
an  estate  of  freehold  in  lands  or  tenements,  and  in  the  same  gift  or 
conveyance  an  estate  is  afterward  limited,  by  way  of  remainder,  to 
his  heirs,  the  words  "his  heirs"  are  words  of  limitation  of  the  estate, 
carrying  the  inheritance  to  the  ancestor,  and  not  words  of  purchase, 
creating  a  contingent  remainder  in  the  heirs:  1  Coke,  104.  Under  this 
rule,  if  the  devise  or  bequest  was  to  one  for  life  with  the  superadded 
power  of  appointing  to  his  heirs  in  fee  simple  or  absolute  property, 
the  life  estate  would  be  enlarged  into  a  fee  simple,  or  absolute  prop- 
erty, though  the  power  was  never  executed.  For  if  the  devisee  or 
legatee  exercises  the  power  of  appointment  given  him  by  the  will,  by 
appointing  the  inheritance  or  absolute  property  to  his  heirs,  it  oper- 
ates precisely  as  if  by  the  will  a  life  estate  had  been  given  to  the 
devisee  or  legatee,  remainder  in  fee  or  absolute  property  to  his  heirs; 
and  the  rule  in  Shelley's  Case  therefore  applying,  the  estate  of  the 
first  taker  at  once  becomes  a  fee  simple,  if  the  gift  was  real  property, 
or  absolute  property  if  the  gift  was  personal  property,  although  the 
will  expressly  gives  such  first  taker  only  a  life  estate:  Milhollen's 
Admr.  v.  Rice,  13  W.  Va.  510. 

Thus  in  Shermer  v.  Shermer's  Exr.,  1  Wash.  (Va.)  266,  1  Am.  Dec. 
460,  the  will  gave  to  the  testator's  wife  the  use  and  profits  of  his 
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whole  estate,  both  real  and  personal,  during  her  natural  life;  and 
after  that  was  ended,  the  estate  was  to  be  equally  divided  between 
whomsoever  his  wife  should  think  proper  to  make  her  heir  or  heirs, 
and  the  testator's  brother.  The  wife  died  without  executing  this 
power,  and  the  court  held  that  she  took  a  fee  simple  in  a  moiety  of 
the  land,  which  descended  to  her  heir  at  law. 

A  similar  ruling  was  made  in  Goodwyn  v.  Taylor,  4  Call,  305.  In 
this  case  the  testator  bequeathed  the  interest  on  four  thousand  pounds 
in  government  funds  to  his  four  grandchildren,  at  their  decease  the 
principal  and  interest  to  be  disposed  of  by  them  to  their  heirs  in  such 
proportion  as  they  by  their  wills  should  respectively  direct.  The 
court,  basing  its  decision  on  Shermer  v.  Shermer's  Exr.,  1  Wash.  266, 
held  that  a  granddaughter  took,  not  a  life  estate,  but  an  absolute 
property  in  one-fourth  of  the  four  thousand  pounds,  she  having  cied 
intestate.  Upon  her  death  she  must  be  regarded,  by  her  intestacy, 
as  having  disposed  of  the  property  to  her  heirs,  under  the  power  con- 
ferred on  her  by  the  will. 

In  Milhollen  v.  Kice,  13  W.  Va.  510,  the  court,  in  discussing  the  two 
last  cited  cases,  said:  "The  case  of  Shermer  v.  Shermer's  Exr.,  1  Wash. 
(Va.)  266,  1  Am.  Dec.  460,  and  Goodwyn  v.  Taylor,  4  Call,  305,  were, 
as  we  have  seen,  probably  decided  on  the  ground  that  the  life  tenant, 
by  suffering  herself  to  die  intestate,  had  constructively  executed  the 
power  of  attorney  by  disposing  of  the  property  to  her  heirs,  and  she 
thus  having  a  life  estate  with  remainder  to  her  heirs  under  the  will, 
the  rule  in  Shelley's  Case  applied,  and  her  life  estate  was  enlarged 
to  a  fee  simple.  But  it  may  be,  these  cases  were  decided  on  the 
ground,  that  the  powers  given  were  powers  in  the  nature  of  a  trust, 
and  being  unexecuted,  the  court  would  enforce  the  trust,  and  give  the 
property  to  her  heirs;  and  thus  taking  it  under  the  wills  respectively, 
she  having  a  life  estate,  and  her  heirs  a  remainder  in  fee,  under  the 
wills  respectively,  the  rule  in  Shelley's  Case  applied,  and  her  life 
estate  was  enlarged  to  a  fee  simple.  If  these  cases  were  decided  on 
this  principle,  they  are  strong  cases  to  give  the  real  estate  in  the 
case  before  us  to  her  heirs,  under  the  will  of  William  Milhollen;  for 
we  have  seen  the  rule  in  Shelley's  Case  can  have  no  application  in 
this  case." 

The  rule  in  Shelley's  Case,  adopted  as  a  part  of  the  common  law 
of  this  country,  has  now  been  abolished  by  statute  in  most  if  not  all 
of  the  states.  Many  of  the  earlier  eases,  however,  involving  ques- 
tions relating  to  devises  and  powers,  were  decided  at  a  time  when  the 
rule  was  in  full  force  and  this  fact  is  sufficient  to  explain  the  want 
of  harmony  between  some  of  the  earlier  and  later  cases  on  these 
questions. 

3.  Power  as  Incident  to  Absolute  Ownership. — ^Frequently  the 
power  of  appointment  appears  in  a  devise  as  a  mere  incident  of  the 
absolute  ownership  conferred  upon  the  devisee,  and  as  evidencing  the 
intent  of  the  testator  to  give  such  an  estate  to  the  devisee.  In  such 
cases  there  is  seldom  any  devise  over.  Thus,  in  Hollingshed  v.  Alston, 
13  Ga.  277,  the  will  provided  as  follows:  "I  bequeath  and  will  unto 
my  dear  wife,  after  the  payment  of  all  my  just  debts,  all  my  estate 
both  real  and  personal,  consisting  in  part  as  follows  [describing  the 
property],  all  which  lands  and  nt^ro  slaves  I  do  will  unto  my  dear 
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wife,  during  her  natural  life,  and  at  her  death  to  dispose  of  the  same 
in  any  manner  she  may  think  proper.  And  I  further  will  and  be- 
queath unto  my  said  wife  my  entire  stock  of  every  description  and 
kind  whatsoever,  together  with  all  my  household  and  kitchen  furni- 
ture, and  farming  tools  and  implements,  and  all  other  species  of  prop- 
erty, rights  and  credits,  which  may  not  be  herein  enumerated,  I  do 
most  willingly,  and  of  my  own  free  will,  bequeath  unto  my  dear  wife, 
by  her  to  be  used  and  disposed  of  as  she  may  think  proper  for  and 
to  her  own  use  and  benefit  forever."  "Taking  the  whole  of  the  tea- 
tator's  will  together  in  this  case,"  said  the  court,  "we  are  of  the 
opinion,  that  it  was  his  intention,  that  his  wife  should  take  an  abso- 
lute estate  in  the  land  and  negroes,  restraining  her  power  of  aliena- 
tion thereof,  during  her  life.  There  is  no  other  person,  or  class  of 
persons,  designated  by  the  testator  as  the  objects  of  his  bounty;  con- 
sequently he  cannot  be  supposed  to  have  intended  that  the  legatee 
named  in  his  will  should  hold  the  property  in  trust  for  anybody.  The 
testator  by  his  will  intended  to  say,  'I  give  my  land  and  negroes  to 
my  wife  absolutely,  but  she  shall  not  dispose  of  the  same  during  her 
lifetime;  at  her  death,  sihe  may  dispose  of  the  same  in  any  manner 
she  may  think  proper.' "  The  restraint  of  alienation  during  life, 
which  the  court  sanctions,  or  reads  into  the  will  in  this  case,  was, 
in  Fristoe  v.  Latham  (Ky.),  36  S.  W.  920,  considered  inconsistent  with 
the  absolute  ownership  given  to  the  devisees,  and  therefore  where  the 
testator  devised  land  to  his  children  for  life  with  full  power  to  dis- 
pose of  it  at  their  death,  but  not  before,  the  restriction  upon  their 
power  of  alienation  was  held  to  be  ineffectual. 

In  Constantine  v.  Moore  (Ky.),  62  S,  W.  1016,  the  testator  devised 
and  bequeathed  all  his  property  to  his  wife  "to  have  the  same  for 
her  benefit,  to  control  the  same  during  her  life  as  she  may  see  proper, 
free  from  the  claim  of  every  person  or  persons,  and  to  dispose  of  the 
same  as  she  may  see  proper  at  her  death."  It  was  held  that  the  ex- 
pression "to  control  the  same  during  her  life,  etc.,"  was  not  a  qualifi- 
cation of  the  fee  already  given,  but  was  added  to  make  sure  that  the 
meaning  of  the  preceding  clause  should  not  be  misnnderstood. 

In  Hardaker's  Estate,  204  Pa.  181,  53  Atl.  761,  the  will  gave  to  the 
wife  of  the  testator  all  the  remainder  of  his  estate  of  which  he  might 
die  seised,  for  her  natural  life,  with  power  to  appoint  any  person 
to  assist  her  in  settling  the  estate  that  she  might  think  proper;  "and 
further,  my  wish  and  desire  is  that  if  it  is  my  fortune  to  accumu- 
late any  more  property,  real,  personal  or  mixed,  shall  fall  wholly 
to  my  wife,  Lizzie  Hardaker,  immediately  after  my  decease,  to  have 
and  to  hold  during  her  natural  life,  with  power  to  will  and  bequeath 
to  whom  she  may  prefer  to  be  transferred  according  to  her  desire 
after  her  decease."  It  was  held  that  the  widow  was  entitled  to 
the  whole  of  the  estate  absolutely. 

In  Byrne  v.  Weller,  61  Ark.  366,  33  S.  W.  421,  the  testator  in 
one  clause  of  his  will  devised  all  of  his  land  to  his  wife  for  life,  and 
in  a  subsequent  clause,  after  devising  certain  portions  of  the  land 
to  relatives,  to  take  effect  on  the  wife's  death,  he  devised  the 
remainder  of  the  land  to  his  wife  "to  dispose  of  as  she  may  choose 
and  desire  at  her  death."  "Our  conclusion  is,"  said  the  court,  "that 
the  devise  of  the  whole  estate  for  life,  in  the  second  clause  of  the 
Am.  St.  Eep.,  Vol.  139 — 7 
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will,  was  merely  for  convenience  in  effecting  the  more  readily  the 
special  legacies;  and  that  the  meaning  and  extent  of  the  disposition 
of  the  residue  of  the  estate  must  be  found  solely  in  the  language 
of  the  devise  contained  in  the  fifth  clause  of  the  will;  and,  since 
this  language  is  without  words  expressly  limiting  the  devise  to  a  less 
estate  than  the  fee,  that  the  same  carries  the  fee,  and  the  words 
of  disposition  therein  contained,  to  take  effect  after  the  death  of 
the  wife,  are  surplusage,  as  the  owner  of  the  fee  already  had  the 
right  there  attempted  to  be  couf erred." 

In  Musselman's  Case,  39  Pa.  469,  a  testator  devised  his  real  and 
personal  property  to  his  wife,  "so  long  as  she  lives,  for  her  niaia- 
tenance,"  adding:  "She  s:hall  have  her  choice  to  sell  it  or  not,  as 
&he  believes  best  for  her."  And  in  a  subsequent  clause,  this:  "It  is 
my  will  that  my  beloved  wife,  with  the  third  part  of  my  estate,  can 
do  and  bequeath  to  whom  she  pleases."  It  was  held  that  the  wife's 
interest  in  the  whole  estate  was  a  freehold  for  life,  and,  in  the 
one-third  thereof,  absolute. 

In  Troup  v.  Hart,  66  Tenn.  (7  Baxt.)  188,  it  was  held  by  a  divided 
court  that  a  will  devising  and  bequeathing  all  of  the  testator's  estate 
to  his  wife  "to  have  and  to  hold  during  her  life,  and  to  make  what- 
ever disposition  she  may  see  proper  at  her  death"  vests  the  absolute 
title  to  the  property  devised.  This  case,  in  holding  the  fee  to  vest 
solely  by  reason  of  the  unlimited  power  of  disposition  at  death,  is 
opposed  to  the  great  weight  of  authority  (see  ante,  p.  93),  that 
where  a  life  estate  is  given  with  power  of  appointment,  the  estate 
is  not  enlarged  to  a  fee,  and  will  go  to  the  next  of  kin  of  the  tes- 
tator, if  the  devisee  for  life  fails  to  exercise  the  power.  The  case, 
however,  follows  a  previous  case  in  the  same  court — David  v.  Bridg- 
man,  2  Yerg.  (10  Tenn.)  557 — where  the  will  read:  "1st.  It  is  my  will 
that  my  beloved  wife,  Martha  David,  have  all  my  estate  both  real 
and  personal,  during  her  life.  2d.  It  is  my  will  that  my  wife  Martha, 
at  her  death,  may  have  full  power  and  authority  to  dispose  of  all  my 
personal  property  in  any  manner  she  may  think  proper."  The  court 
held  that  the  widow  took  the  absolute  title  to  the  personal  prop- 
erty, because  the  will  vested  her  with  the  unlimited  power  of  dis- 
posal at  her  death.  In  its  opinion  the  court  says:  "That  Martha 
David  had  the  right  to  use  the  property,  without  any  right  on  the 
part  of  the  distributees  of  Sampson  David  to  impound  it  during  her 
lifetime,  is,  we  think,  incontrovertible;  that  she  should  sell,  give 
away  or  destroy  it,  without  legal  restraint  or  molestation  by  com- 
plainants, follows;  and  that  a  sale  or  gift  of  the  property,  at  any 
period  during  her  life,  would  have  been  in  effect  a  disposition  at 
her  death  (because  then,  as  well  as  previously,  a  subsisting  aliena- 
tion), we  have  no  doubt."  And  later  in  the  opinion:  "If  Martha 
David,  as  devisee  of  her  husband,  could  lawfully  part  with  the  prop- 
erty bequeathed  at  any  period  after  S.  David's  death,  and  com- 
municate a  good  title  to  the  purchaser,  it  follows  that  she  had  the 
power  as  effectually  to  defeat  the  remainder,  as  if  the  words  'at 
h«r  death,'  had  not  been  inserted  in  the  will." 

In  Turner  v.  Durham,  80  Tenn.  (12  Lea)  316,  a  will  authorizing 
the  wife  to  dispose  of  one-half  of  the  estate  at  her  death,  there  being 
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no  devise  over  of  sucli  one-half  in  case  the  power  was  not  exercised, 
was  held  to  give  to  the  wife  the  absolute  title  thereto. 

The  case  of  Luckey  v.  McCray,  125  Iowa,  691,  101  N,  W.  516, 
went  even  further  than  the  Tennessee  cases  last  cited.  For  the  second 
clause  of  the  will  in  this  case  provided  that  if  any  of  the  estate 
should  remain  undisposed  of  by  the  testator's  wife  at  the  time  of 
her  death,  the  residue  should  go  to  certain  relatives  of  the  testator. 
The  first  clause  of  the  will,  however,  bequeathed  the  estate  to  the 
wife  to  be  used  by  her  and  disposed  of  during  her  natural  life  pre- 
cisely the  same  as  the  testator  might  do  if  living,  and  gave  her  full 
power  to  sell,  exchange,  invest  and  reinvest  the  same,  and  to  dis- 
tribute the  same  by  gift  or  otherwise  as  she  saw  fit,  at  any  time 
during  her  life,  and  to  appoint  the  same  by  will  to  whomsoever  she 
wished,  according  to  her  own  judgment  and  discretion.  The  language 
of  this  clause  of  the  will  did  not,  in  the  opinion  of  the  court,  indi- 
cate an  intention  to  give  the  wife  a  life  estate  with  the  power  of 
disposal,  leaving  the  remainder,  so  far  as  undisposed  of  during  her 
lifetime,  to  pass  under  the  second  paragraph  of  the  will,  to  the 
persons  named  therein,  but,  on  the  contrary,  evidenced  an  intention 
that  the  property  should  pass  absolutely  to  the  widow,  with  all  the 
rights  and  powers  involved  in  fee-simple  ownership.  Therefore,  there 
was  no  remainder  on  which  the  second  paragraph  of  the  will  could 
operate. 

4.  Precatory  Trusts. — Mere  words  of  trust  and  confidence  em- 
ployed by  the  testator  as  to  the  manner  in  which  the  power  of  appoint- 
ment is  to  be  exercised  will  not  operate  to  reduce  a  fee,  expressly 
given,  to  a  life  estate,  nor  turn  a  devisee  into  a  trustee:  Boyle  v. 
Boyle,  152  Pa.  108,  34  Am.  St.  Kep.  629,  25  Atl.  494.  In  this  case 
a  provision  in  a  will  that  "I  give  and  bequeath  to  my  wife  all  my 
property  real  and  personal,  for  her  support  during  her  natural  life- 
time; any  remainder  at  her  decease  to  be  disposed  of  by  her  as  she 
may  think  just  and  right  among  my  children,"  was  held  to  import 
a  gift,  and  gave  to  the  wife  upon  the  death  of  the  testator  a  fee 
in  the  property  with  all  its  incidents,  including  the  jDower  to  sell 
and  to  devise;  that  the  words  referring  to  any  remainder  did  not 
limit  the  wife's  estate  or  the  preceding  words  of  gift,  but  were 
precatory,  and  did  not  create  a  trust  in  favor  of  the  children.  "The 
history  of  the  rise,  decline,  and  fall  in  this  state  of  the  doctrine  that 
words  of  confidence  import  a  trust,"  said  the  court,  "is  illustrated  in 
the  several  cases  arising  under  Pennock's  will.  The  doctrine  was 
borrowed  several  centuries  ago  by  the  English  courts  from  the  Roman 
law,  and  was  first  recognized  and  applied  in  this  state  in  Coates' 
Appeal,  2  Pa.  129,  which  arose  upon  Pennock's  will.  A  bequest  of 
personal  estate  was  made  by  the  testator  to  his  wife,  absolutely,  fol- 
lowed by  these  words:  'Having  full  confidence  that  she  will  leave 
the  surplus  to  be  divided  at  her  decease  justly  among  my  children.' 
Upon  these  words  it  was  held  that  the  widow  became  a  trustee 
for  the  children,  so  that  she  could  not  use  the  corpus  of  the  gift  to 
her,  but  only  the  income  derived  therefrom.  A  few  years  later  the 
same  bequest  came  under  consideration  in  McKonkey's  Appeal,  13 
Pa.  253,  and  it  was  then  held  that  the  widow  was  not  restricted 
in  the  use  of  the  bequest  to  her  by  the  words  of   confidence,   but 
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only  in  the  disposition  of  the  surplus  remaining  at  her  death.  The 
conclusion  then  reached  was  that,  as  to  siich  siirplus,  the  will  of  her 
husband  clothed  her  with  <a  power  in  the  nature  of  a  trust,  so  that 
all  the  children  were  beneficiaries  and  entitled  to  share  to  some, 
though  not  necessarily  to  the  same,  extent  in  the  unconsumed  surplus 
of  the  gift  to  her.  FinaJly,  in  Pennock's  Appeal,  20  Pa.  268,  59  Am. 
Dec.  718,  the  same  bequest  was  before  this  court  for  the  third  time, 
and  the  doctrine  of  a  power  in  the  nature  of  a  trust,  arising  from 
the  words  of  confidence,  was  repudiated.  The  last  vestige  of  the 
Boman  doctrine  on  the  subject  was  discarded,  and  in  a  well-reasoned 
opinion  it  was  held  that  the  gift  to  the  widow  was  absolute.  The 
words  of  confidence  were  precatory;  and,  both  as  to  the  income  and 
the  corpus,  the  power  of  tho  widow  as  owner  was  without  limitation." 

Later  Pennsylvania  cases  have  unvaryingly  followed  that  of  Pen- 
nock's  Appeal.  In  Kinter  v.  Jenks,  43  Pa.  445,  the  testator  gave  th^ 
residue  of  his  estate  to  his  wife  for  her  use  and  comfort,  to  be 
dis^posed  of  as  she  pleased  at  her  death,  "when  no  doubt  she  will 
make  distribution  of  the  same  among  our  children."  These  words 
were  held  to  give  the  wife  a'n  estate  in  fee  simple.  In  Jauritche  v. 
Proctor,  48  Pa.  466,  the  testator  gave  certain  real  and  personal  estate 
to  his  wife  absolutely,  but  added,  "she  not  to  devest  herself  of  what 
I  may  leave  her  until  after  her  death";  and  directing  that  she 
should  divide  what  then  remained  "in  equal  shares  among  my  chil- 
dren." It  was  contended  that  under  the  terms  of  this  will  the 
widow  took  a  life  estate  only;  but  the  court  held  that  she  took 
a  fee,  and  sustained  her  deed  made  some  time  before  her  death. 

In  Second  Reformed  Presbyterian  Church  v.  Disbrow,  52  Pa.  219, 
the  testator  gave  real  estate  to  his  wife  by  his  will  with  words  of 
habendum,  "to  have  and  to  hold  and  enjoy  during  her  lifetime,  and 
dispose  of  the  same  as  shall  seem  best  unto  her."  In  the  following 
clause  he  added:  "It  is  my  wisih  and  desire  that  my  wife  will  leave 
at  her  death  the  property,  or  any  part  that  may  be  then  remaining 
in  her  hands,  for  the  benefit  of  young  men  studying  for  the  min- 
istry." It  was  held  that  the  wife  took  a  fee  simple  and  that  the 
words  of  confidence,  expressive  also  of  his  desire,  did  not  limit  her 
estate  in  any  particular.  In  Bowlby  v.  Thunder,  105  Pa.  173,  the 
testator  gave  his  estate  to  his  wife  absolutely.  Then  followed  words 
of  trust  and  confidence  that  she  would  divide  the  estate  at  her  decease 
among  their  children  and  grandchildren.  These  words  were  held  to  be 
precatory,  and  the  estate  of  the  wife  was  declared  a  fee. 

In  Hopkins  v.  Glunt,  111  Pa.  287,  2  Atl.  183,  the  second  paragraph 
of  the  testator's  will  declared:  "I  give,  devise  and  bequeath  to  my 
beloved  wife,  Margaret  Hopkins,  her  heirs  and  assigns  forever,  all 
my  property,  real,  personal  and  mixed,  of  what  nature  or  kind 
soever,  and  wheresoever  the  same  shall  be  at  the  time  of  my  death." 
In  the  third  paragraph  the  testator  declared,  "My  wish  is,  that  after 
the  sale  of  my  real  estate  by  my  wife,  Margaret  aforesaid,  without 
charging  my  said  real  estate,  that  she  will,  if  she  has  a  sufficient 
sum  of  money  to  do  so,  to  give  to  my  daughter  Mary's  children  as 
follows."  The  following  and  concluding  paragraph  read:  "My  fur- 
ther request  is  that  at  the  death  of  my  wife  Margaret  aforesaid, 
that  she  will  60  divide  what  she   may  have  among  our  daughters, 
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Martha  and  Eliza's  children,  share  and  share  alike."  "It  is  unques- 
tionably conceded,"  said  the  court,  "that  the  second  paragraph  of 
the  will  standing  alone  would  give  a  fee  to  Margaret.  On  behalf 
of  the  plaintiff  in  error,  it  is  claimed  that  the  estate  thus  given  is 
changed  hy  subsequent  language  in  the  will,  eo  that  in  lieu  of  an 
absolute  devise  to  her,  the  last  paragraph  created  a  trust  in  her  for 
the  benefit  of  the  persons  therein  named.  It  is  undoubtedly  true 
the  intent  of  the  testator,  as  gathered  from  the  whole  will,  furnishes 
the  cardinal  rule  of  construction.  When  that  intent  is  manifested 
with  sufficient  certainty  and  is  not  in  conflict  with  established  rules 

of  law,  it  must   govern In  this  state  the  rule  is  well  settled 

^hat   words   in   a  will   merely   expressive   of   desire,   recommendation, 
nd  confidence,  are  not  sufficient  to  convert  a  devise  or  bequest  into 

trust Expressions  of  a  desire  or  a  wish  of  the  testator  as  to 

«  -^a  specific  disposition  of  his  property,  standing  by  themselves  alone, 

^may  constitute  a  valid  devise  or  bequest  thereof.     The  rule  is   dif- 

-^ferent  when  such  expressions  are  used  after  an  absolute  disposition 

c^of  the  property  has  been  made.     After  an  unqualified  devise  by  the 

*^,">testator  of  his  property,  no  precatory  words  to  his  devisee  can  defeat 

^the  estate  previously  granted The  language  in  the  third  para- 

A  2)  graph  of  the  will  appears  to  assume  that  Margaret  will  sell  the 
^■^^real  estate,  yet  there  is  no  direction  that  she  shall  do  so,  and  the 
^*  testator  did  not  appoint  any  executor.  Whether  she  had  a  'sufficient 
0^sum  of  money'  to  comply  with  his  wish  appears  to  have  been  left 

to  her  to  decide In  the  last  (paragraph)  the  word  'request'  is 

used  as  synonymous  with  'wish'  in  the  former.  The  language  is  'my 
further'  request,  thus  continuing  the  use  of  a  word  merely  precatory. 
The  testator  makes  no  reference  to  his  property  nor  to  the  proceeds 
of  property  which  he  has  devised  to  her.  His  wish  or  request  is 
that  she  will  divide  'what  she  may  have'  at  her  death,  among  the 
^^  persons  named.  This  language  is  sufficiently  broad  to  apply  to  all 
her  property  however  acquired.  Nothing  less  than  her  will  duly 
executed  could  give  effect  to  the  request  of  David  Hopkins.  This 
was  an  act  purely  optional  with  her.  We  are  clearly  of  the  opinion 
that  no  subsequent  language  in  the  will  converted  into  a  trust  the 
property  which  had  previously  been  devised  to  her  absolutely  in  fee." 
In  Mclntyre  v.  Mclntyre,  123  Pa,  323,  10  Am.  St.  Kep.  529,  16 
Atl.  783,  a  devise  was:  "I  will  and  bequeath  to  my  daughter,  Mary 
Mclntyre,  the  one-half  of  the  land  that  I  possess  above  the  road,  that 
is,  the  north  end.  She  will  not  have  power  to  sell,  but  may  leave 
the  same  to  ter  children."  It  was  held  that  the  first  sentence  passed 
a  fee,  which  was  unaffected  by  the  attempted  restraint  upon  aliena- 
tion contained  in  the  second  sentence;  that  the  words,  "but  may 
leave  the  same  to  her  children,"  were  precatory  only,  and  not  obliga- 
tory, and  therefore  could  not  defeat  the  otherwise  operative  effect 
of  the  devise. 

The  conclusions  reached  in  the  foregoing  Pennsylvania  cases  are 
supported  by  the  great  weight  of  authority  in  this  country.  In  New 
York  the  principle  was  applied  in  the  case  of  Foose  v.  Whitmore,  82 
N,  Y,  405,  37  Am.  Rep.  572,  where  a  testator  gave  and  bequeathed 
all  his  property  to  his  wife,- "only  requesting  her,  at  the  close  of  her 
life,  to  make  such  disposition  of  the  same  among  my  children  and 
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grandchildren  as  shall  seem  to  her  good."  It  was  held  that  the  gift 
to  the  wife  was  absolute;  that  the  words  quoted  did  not  cut  down 
the  fee  to  a  life  estate,  and  create  a  trust  as  to  the  remainder  in 
favor  of  the  testator's  children  and  grandchildren.  Said  the  court: 
"This  conclusion  is  warranted  by  the  words  used.  They  are  not  words 
of  obligation,  and  impose  none.  They  are  mere  words  of  suggestion, 
involving  no  direction  or  command.     By  executing  the  alleged  trust, 

she  would   defeat  the  gift The  provision   is  at  most  a  mere 

recommendation  of  the  children  and  grandcliildren  to  the  favorable 
consideration  of  the  devisee,  and  does  not  create  a  legal  obligation 
of  any  kind  upon  her  in  their  favor.  Indeed,  the  peculiar  and  quali- 
fied language  used,  'only  requesting,'  etc.,  seems  also  to  indicate  that 
the  omission  to  provide  for  them  was  deliberate  and  intentional,  and 
that  they  may  have  been  so  referred  to  under  an  impression  of  the 
testator,  or  the  writer  of  the  will,  that  unless  in  some  manner  they 
appeared,  to  be  in  the  mind  of  the  testator  at  the  time  of  its  execu- 
tion, the  will  would,  as  against  them,  be  invalid.  Such  an  impression 
would  bo  justified  by  the  statutes  of  some  of  the  states  of  the 
Union,  ....  and  from  some  of  these,  the  testator  or  his  scrivener 
may  have  gathered  it.  But  for  whatever  reason  inserted,  they  do 
not,  in  our  opinion,  create  a  trust." 

In  Maryland  the  principle  is  illustrated  in  the  case  of  Williams  v. 
Worthington,  49  Md.  572,  33  Am.  Rep.  286.  In  that  case  a  testator 
provided  as  follows:  "It  is  my  will  and  desire,  and  I  hereby  devise 
and  bequeath  all  my  property,  real,  personal  and  mixed,  to  my  dear 
wife  E.  A.,  and  her  heirs  and  assigns  forever,  and  it  is  my  request 
and  desire  that  my  said  wife  E.  A.  should  by  last  will  and  testament 
devise  and  bequeath  all  of  said  property  at  her  death  remaining 
in  her  possession  to  my  friend  B.  W.,  and  to  E.  W.,  their  heirs  and 
assigns  forever,  share  and  share  alike."  It  was  held  that  this  did 
not  create  a  trust,  but  that  the  wife's  estate  was  absolute.  "We 
have  found  no  well-considered  case,"  said  the  court,  "in  which  a 
trust  of  this  kind  has  been  supported,  where  the  gift  to  the  first 
devisee  was  absolute  in  its  terms,  followed  by  precatory  words,  in- 
dicating the  disposition  to  be  made  of  what  might  be  left,  or  what 
might  remain  of  the  property,  at  the  death  of  the  first  devisee.  In 
such  case  the  attempt  to  establish  the  trust  has  failed,  first,  for  the 
reason  that  such  expressions  in  the  will  can  properly  be  construed 
only  as  conferring  on  the  first  devisee  unlimited  discretion  and  power 
of  disposition,  an-d,  secondly,  because  in  such  case  the  subject  of  the 
supposed  trust  is  altogether  indefinite  and  uncertain." 

In  Davis  v.  Mailey,  134  Mass.  588,  a  testator  gave  his  wife  all 
his  real  and  personal  estate,  "to  her  sole  use,  benefit  and  disposal," 
and  provided  that  "whatever  may  be  left  of  my  estate,  if  any,  she 
may,  by  will  or  otherwise,  give  to  those  of  my  heirs  that  she  may 
think  best,  she  knowing  my  mind  upon  that  subject.  I  am  willing 
to  leave  the  matter  entirely  with  her,  feeling  satisfied  that  she  will 
do  as  I  have  requested  her  to  in  the  matter."  It  was  held  that  the 
wife  took  the  whole  estate,  unfettered  by  any  legal  obligation  on 
her  part  to  dispose  of  it  to  any  particular  persons  or  in  any  par- 
ticular way. 
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In  Colton  V.  Colton,  21  Fed.  594,  the  testator  left  all  of  his  prop- 
erty to  his  wife,  with  full  power  of  disposition,  adding  to  such 
absolute  gift  the  following  provisions:  "I  recommend  to  her  the  care 
and  protection  of  my  mother  and  sister,  and  request  her  to  make 
such  gift  and  provision  for  them  as,  in  her  judgment,  will  be  best. 
I  also  request  my  dear  wife  to  make  such  provision  for  my  daughters 
Helen  and  Carrie  as  she  may,  in  her  love  for  them,  choose  to  exer- 
cise." It  was  held  that  no  precatory  trust  was  created  by  the  use 
of  the  words  of  recommendation  and  request.  In  the  course  of  the 
opinion  in  this  case,  Sawyer,  J.,  said:  "It  is  urged  on  the  part  of  the 
claimant,  that  in  this  class  of  cases  a  wish  expressed  or  a  simple 
request  to  the  devoted  and  obedient  wife  is  equivalent  to  a  com- 
mand. This,  when  voluntarily  recognized  as  an  obligation  by  the 
wife  in  the  affairs  of  married  life,  may  be  a  very  proper  and  salutary 
principle  and  practice  in  marital  polity  and  domestic  etiquette;  but 
it  is  too  romantic,  too  largely  deficient  in  the  sanctions  of  the  obli- 
gations of  positive  law,  too  loose  and  uncertain,  to  be  adopted  by 
the  courts  as  a  rule  of  law  by  which  large  estates  are  to  be  dis- 
tributed, in  opposition  to  the  plain,  ordinary,  actual,  matter  of  fact 
sense  of  the  words  of  a  will.  As  to  myself,  I  fully  concur  with 
Vice-Chancellor  Hart  in  his  observations  in  Sale  v.  Moore,  1  Sim. 
540,  'that  the  first  case  that  construed  words  of  recommendation  into 
a  command  made  a  will  for  the  testator,  for  everyone  knows  the 
distinction  between  them.'  He  further  adds  that  'the  current  of 
authorities  of  late  years  has  been  against  converting  the  legatee  into 
a  trustee':  See  44  Am.  Dec.  378,  note.  In  my  judgment,  to  hold  that 
the  precatory  words  and  words  of  recommendation  found  in  the  will 
of  the  late  General  Colton  creates  an  indefinite  trust  in  an  unascer- 
tained and  uncertain  quantum  of  the  estate  of  the  deceased  in  the 
hands  of  Mrs.  Colton,  for  the  benefit  of  the  mother  and  sister  of  the 
testator,  would  be  to  make  a  will  for  the  deceased,  and  not  to 
execute  the  will  made  by  him." 

In  Van  Duyne  v.  Van  Duyne,  14  K  J.  Eq.  (1  McCart.)  397, 
the  court  says:  "A  strong  disposition  has  been  manifested  by  the 
courts  to  limit  rather  than  extend  the  doctrine  of  raising  trusts 
upon  words  of  recommendation,  and  as  far  as  the  authorities  will 
allow,  to  give  the  words  their  natural  and  ordinary  effect,  unless 
it  be  clear  that  they  are  intended  to  be  used  in  a  peremptory  sense." 
In  that  case  the  testator  devised  his  whole  estate  to  his  son  and 
daughter  equally,  "hoping  and  believing  that  they  will  hereafter 
do  justice  to  my  grandson  H.  V.  D.,  to  the  amount  of  one-half  of 
the  said  homestead,"  and  it  was  held  that  no  trust  was  created. 

The  later  English  cases  are  in  line  with  the  cases  we  have  cited,  on 
the  subject  of  precatory  trusts.  Eor  example,  in  Mnssoorie  Bank  v. 
Eaynor,  L.  R.  7  App.  Cas.  321  (Privy  Council),  where  a  testator  gave 
to  his  widow  the  whole  of  his  real  and  personal  property,  "feeling 
confident  that  she  will  act  justly  to  our  children  in  dividing  the  same 
when  no  longer  required  by  her,"  it  was  held  that  the  widow  took  an 
absolute  interest,  and  that  the  doctrine  of  precatory  trusts  did  not 
apply.  The  court  said:  "Now,  these  rules  are  clear  with  respect  to  the 
doctrine  of  precatory  trusts,  that  the  words  of  gift  used  by  the  testator 
must  be  such  that  the  court  finds  them  to  be  imperative  on  the  first 
taker  of  the  property,  and  that  the  subject  of  the  gift  over  must  be 
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well  defined  and  certain.  If  there  is  uncertainty  as  to  the  amount  or 
nature  of  the  property  that  is  given  over,  two  difficulties  at  once  arise. 
There  is  not  only  difficulty  in  the  execution  of  the  trust  because  the 
court  does  not  know  upon  what  property  to  lay  its  hands,  but  the  un- 
certainty in  the  subject  of  the  gift  has  a  reflex  action  upon  the  pre- 
vious words,  and  throws  doubt  upon  the  intention  of  the  testator,  and 
seems  to  show  that  he  could  not  possibly  have  intended  his  words  of 
confidence,  hope,  or  whatever  they  may  be — his  appeal  to  the  con- 
science of  the  first  taker — to  be  imperative  words.  In  this  case  noth- 
ing is  given  over  to  the  children  of  the  testator  except  by  an  expres- 
sion of  confidence  in  his  wife  that  she  will  deal  justly  in  dividing  the 
property  among  them,  and  that  she  will  do  it  when  the  property  is  no 
longer  required  by  her.  If  the  testator  had  given  to  his  children  such 
property  as  was  not  required  by  his  wife,  or  if  he  had  given  over  his 
property  if  it  was  not  required  by  his  wife,  the  gift  over  would, 
according  to  a  very  well-known  and  well-established  class  of  cases, 
have  been  void,  because  of  the  uncertainty.  It  would  have  been  void, 
not  merely  because  the  words  of  gift  over  were  precatory  only,  but 
it  wrfhld  have  been  void  notwithstanding  that  the  most  direct  and  pre- 
cise words  of  gift  over  might  be  used.  Their  lordships  think  that  sub- 
stantially the  words  'when  no  longer  required  by  her'  must  in  this 
will  be  taken  to  have  the  same  meaning  as  if  he  had  said,  'I  give  to 
my  children  so  much  as  is  not  required  by  her.'  Considering  the 
nature  of  the  property,  which  includes  a  number  of  articles  as  to 
some  of  which  the  use  is  equivalent  to  the  consumption;  to  the  nature 
of  the  first  gift,  which,  although  not  expressed  in  terms  to  be  an  ab- 
solute gi^t,  is  quite  unlimited,  and  is  legally  an  absolute  gift;  and  to 
the  fact  that  the  first  gift  is  only  cut  down  by  words  which  do  not 
constitute  a  direct  gift,  but  are  to  operate  through  an  influence  upon 
the  conscience  and  feelings  of  the  wife,  their  lordships  cannot  come 
to  any  other  conclusion  than  that  the  testator  intended  his  wife  to 
use  the  property  according  to  her  requirements.  That  is  equivalent 
to  an  absolute  gift  to  the  wife." 

The  early  English  authorities,  adopting  the  principles  of  the  Roman 
law,  establish  a  rule  contrary  to  that  laid  down  in  the  last  cited  case. 
They  consistently  hold  that  words  expressing  hope,  wish,  expectation, 
confidence,  or  recommendation  will  create  a  trust  as  against  a  devisee 
or  legatee.  The  early  American  cases  are  in  line  with  them.  These 
cases  will  be  found  collected  in  the  note  to  Harrison  v.  Harrison's 
Admx.,  44  Am.  Dec.  365.  They  are  of  historic  interest,  but- of  little 
practical  value,  for  of  late  years  the  current  of  authority  has  steadily 
set  in  the  opposfte  direction.  The  emphatic  language  of  Mr.  Justice 
Story  in  regard  to  the  principle  of  construction  adopted  in  the  earlier 
English  decisions  may  be  quoted  as  defining  the  present  well-estab- 
lished rule  on  this  question.  "This  doctrine,"  he  says  (2  Story's 
Equity  Jurisprudence,  section  1069),  "of  thus  construing  expressions 
of  recommendation,  confidence,  hope,  wish  and  desire  into  positive  and 
peremptory  commands  is  not  a  little  difficult  to  be  maintained  upon 
sound  principles  of  interpretation  of  the  actual  intention  of  the  tes- 
tator. It  can  scarcely  be  presumed  that  every  testator  should  not 
clearly  understand  the  difference  between  such  expressions  and  words 
of  positive  direction  and  command,  and  that  in  using  the  one,  and 
omitting  the  other,  he  should  not  have  a  determinate  end  in  view. 
It  wUl  be  agreed  on  all  sides,  that  where  the  intention  of  the  testator 
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is  to  leave  the  whole  subject  as  a  pure  matter  of  discretion  to  the 
goodwill  and  pleasure  of  the  party  enjoying  his  confidence  and  favor, 
and  where  his  expressions  of  desire  are  intended  as  mere  moral  sug- 
gestions to  excite  and  aid  that  discretion,  but  not  absolutely  to  con- 
trol or  govern  it,  there  the  language  cannot,  and  ought  not,  to  be  held 
to  create  a  trust.  Now,  words  of  recommendation  and  other  words 
precatory  in  their  nature  imply  that  very  discretion,  as  contra-dis- 
tinguished from  peremptory  orders,  and  therefore  ought  to  be  so  con- 
strued unless  a  different  sense  is  irresistibly  forced  upon  them  by  the 
context." 

Precatory  trusts  will  be  found  discussed  at  length  in  the  note  to 
Post  V.  Moore,  106  Am.  St.  Kep.  499. 

d.    Money  and  Personal  Property, 

1.  Absolute  Title  by  Power  of  Disposal. — A  bequest  of  personal 
property  for  life,  with  an  unlimited  power  of  disposition  superadded, 
vests  in  the  legatee  the  absolute  property:  Sheets  v.  Wetsel,  39  111. 
App.  600;  Martz  v.  Sedam,  67  Ind.  216;  Martin  v.  Foskett,  189  Mass. 
368,  75  N.  E."709;  Kendall  v.  Kendall,  36  N.  J.  Eq.  (9  Stew.)  91;  Floyd 
V.  Fitcher,  38  Barb.  409;  In  re  Heppenstall's  Estate,  144  Pa.  259,  22 
Atl.  860;  In  re  Mercur's  Estate,  151  Pa.  49,  24  Atl.  1094;  David  v. 
Bridgman,  10  Tenn.  (2  Yerg.)  557;  Davis  v.  Eichardson,  18  Tenn.  (10 
Yerg.)  290,  31  Am.  Dec.  581;  Burwell's  Exrs.  v.  Anderson,  3  Leigh, 
348;  Eobertson  v.  Hardy's  Admr.  (Va.)  23  S.  E.  766;  Bo  wen  v.  Bowen, 
87  Va.  438,  24  Am.  St.  Rep.  664,  12  S.  E.  885;  Smith  v.  Beardsley,  51 
Fed.  122,  2  C.  C.  A.  118. 

It  follows  from  the  above  rule  that  an  estate  in  remainder  in  the 
personal  property  that  shall  be  left  at  the  determination  of  a  life  es- 
tate, the  tenant  of  which  enjoys  an  absolute  power  of  disposal,  is  void 
for  repugnancy:  Wilson  v.  Turner,  164  111.  398,  45  N.  E.  820;  Martin 
T.  Foskett,  189  Mass.  368,  75  N.  E.  709;  Floyd  v.  Fitcher,  38  Barb. 
409;  Cole  v.  Cole,  79  Va.  251;  Bowen  v.  Bowen,  87  Va.  438,  24  Am.  St. 
Eep.  664,  12  S.  E.  885. 

2.  Personalty  and  Realty  as  Regards  Effect  of  Power. — Personal 
property  being  more  fluid  than  real  estate,  and  the  grant  of  a  right 
to  use  the  former  being  in  most  cases  equivalent  to  the  grant  of  a 
right  to  consume  it,  a  distinction  is  frequently  made  between  the  two 
species  of  property  where  both  are  bequeathed  to  the  same  person  for 
life,  with  a  superadded  power  of  disposal.  Thus,  in  FoUweiler's  Ap- 
peal, 102  Pa.  581,  where  a  testator  devised  and  bequeathed  all  his 
property,  real  and  personal,  to  his  widow,  "to  keep  and  enjoy  during 
her  lifetime,  and  after  her  death  what  shall  be  left  shall  be  divided 
equally  among  my  heirs  and  her  heirs  share  and  share  alike,"  it  was 
held  that  the  widow  took  the  personalty  absolutely,  but  took  a  life 
estate  only  in  the  realty.  And  in  Cox  v.  Sims,  125  Pa.  522,  17  Atl. 
465,  where  the  testator  gave  certain  real  and  personal  estate  to  his 
wife,  "to  have  and  to  hold  the  same  for  and  during  the  whole  period 
of  her  natural  life,"  and  then  devised  the  remainder  to  his  children, 
share  and  share  alike,  it  was  held  that  the  power  of  disposal  over  the 
personal  estate  resulted  from  the  gift  of  it  for  life,  and  that  while  the 
devise  over  was  good  as  to  the  real  estate  and  took  effect  upon  the 
termination  of  the  wife's  life,  it  was  bad  as  to  the  personal  estate, 
since  an  absolute  gift'of  personalty  for  life  clothes  the  donee  with  all 
the  attributes  of  ownership. 
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In  Fox's  Appeal,  99  Pa.  282,  a  provision  in  a  will  giving  "what  re- 
mained" after  the  termination  of  a  life  estate  in  real  and  personal 
property  to  nephews  and  nieces  of  the  testator,  was  held  to  relate  to 
the  personal  property  only,  and  to  have  no  effect  upon  the  life  es- 
tate in  realty  given  to  his  widow  under  the  same  provision  of  the  will. 

In  Patty  v.  Goolsby,  51  Ark.  61,  9  S.  W.  846,  the  testator  gave  all 
of  his  property  to  his  wife  during  her  natural  life,  or  until  she  should 
marry,  with  full  power  to  sell  and  dispose  of  the  property  as  she  in 
her  judgment  might  think  best,  and  directed  that  at  her  death  the 
entire  estate  should  be  divided  among  his  children,  or  in  case  of  her 
marriage,  between  his  wife  and  children.  It  was  held  that  the  wife 
took  the  personal  property  absolutely,  and  a  life  estate  in  the  realty. 
Said  the  court:  "The  authorities  seem  to  be  a  unit  that  where  a  re- 
mainder over  is  limited  upon  a  devise  of  lands,  to  take  effect  upon  the 
death  or  marriage  of  the  devisee,  the  first  taker  has  but  a  life  estate, 
though  the  language  of  the  will  does  not  in  terms  create  a  life  estate; 
and  that  the  power  of  disposal  of  the  property  in  the  tenant  for  life 

will  be  limited  by  his  own  interest  in  the  lands The  law  as  to 

personalty  is  very  different.  A  bequest  of  a  life  estate  in  personal 
property,  with  remainder  over,  gives  the  first  taker,  without  any  ex- 
press power  for  that  purpose,  the  absolute  right  to  all  perishable 
articles,  or  those  like  corn,  wine,  and  other  articles  of  food  or  drink, 
whose  use  consists  in  their  consumption,  and  he  may  dispose  of  them 
at  pleasure,  unless  restrained  by  other  provisions,  in  the  will:  See 
Schouler  on  Wills,  sec.  558.  But  a  power  of  disposal,  as  in  this  case, 
is  not  limited  to  perishable  articles,  or  such  as  are  consumed  in  the 
using,  but  gives  to  the  life  tenant  the  absolute  interest  in  all  per- 
sonalty, and  leaves  the  subsequent  limitation  void.  Under  this  will 
the  widow,  by  virtue  of  the  powers  which  it  contains,  had  unlimited 
control  over  the  whole  personal  estate,  and  might  dispose  of  any  part 
of  it  as  she  pleased." 

In  Cole  r.  Cole,  75  Va.  251,  the  testator's  will  read:  "I  give  to  my 
w^ife  all  my  estate  during  her  lifetime,  and  at  her  death  half  of  the 
real  estate  and  half  of  the  personal  property  that  may  be  on  hands 
to  do  with  and  as  she  may  see  proper,  and  the  other  half  of  my  real 
estate  and  personal  property,  tp  go  to  the  heirs  of  my  brother."  The 
widow  making  claim  only  to  the  personalty  in  absolute  right,  it  was 
held  that  the  words  "that  may  be  on  hands,"  fairly  construed,  im- 
pliedly gave  to  the  wife  the  absolute  disposal  of  the  personalty  at 
least,  and  that  the  limitation  over  to  the  heirs  of  the  brother  was 
repugnant  and  void. 

In  New  Jersey  the  courts  do  not  seem  to  recognize  the  distinction 
made  in  the  cases  we  have  cited,  in  regard  to  the  two  species  of  prop- 
erty. For  in  Pratt  v.  Douglas,  38  N.  J.  Eq.  516,  it  was  held  that 
where  the  testator  devised  and  bequeathed  all  his  real  and  personal 
estate  to  his  wife,  "for  her  sole  use  and  benefit,  for  and  during  the 
period  of  her  natural  life,  to  be  under  her  control  and  used  by  her 
as  she  may  see  fit  to  use  the  same,"  the  widow  took  only  a  life  es- 
tate in  his  estate,  real  and  personal,  and  that  the  power  of  disposal 
did  not  enlarge  that  estate  or  enable  her  to  dispose  of  the  property 
and  take  proceeds  to  her  own  use  absolutely.  And  in  Wooster  v. 
Cooper,  54  N.  J.  Eq.  682,  33  Atl.  1050,  it  is  held  that  where  a  testator 
gives  an  estate  for  life  only,  by  express  words,  and  annexes  to  it  an 
absolute  power  of  disposal,  the  devisee  takes  a  life  estate  only,  and 
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not  a  fee;  and  that  this  rule  is  applicable  to  bequests  of  personalty 
as  well  as  to  devises  of  realty.  To  the  same  effect  are  Stevens  v. 
Flower,  46  N.  J.  Eq.  340,  19  Atl.  777,  and  Robeson  v.  Shotwell,  55 
K.  J.  Eq.  318,  36  Atl.  780. 

3.  Limited  Power  of  Disposal. — The  great  weight  of  authority 
supports  the  rule  laid  down  in  the  principal  case  (Hardy  v.  Mayhew, 
158  Cal.  95,  ante,  p,  73,  110  Pac.  113),  that  the  mere  fact  that  the 
first  taker  is  invested  with  the  power  to  dispose  of  or  consume  the 
whole  of  the  property  for  certain  purposes  does  not  invest  him  with 
the  absolute  ownership  thereof  and  render  the  gift  over  void,  when 
taking  the  whole  instrument  together  it  is  concluded  that  the  intent 
was  to  give  only  an  estate  for  life,  with  limited  power  of  disposal  or 
sonsumption:  Weathers  v.  Patterson,  30  Ala.  404;  In  re  Cashman's 
E-state,  28  111.  App.  346;  Goudie  v.  Johnston,  109  Ind.  427,  10  N.  E. 
296;  Webb  r.  Webb,  130  Iowa,  457,  104  N.  W.  438;  Eichards  v.  Morri- 
son, 101  Me.  424,  64  Atl.  768;  Godshalk  v.  Akey,  109  Mich.  350,  67 
N.  W,  336;  Lewis  v.  Pitman,  101  Mo.  281,  14  S.  W.  52;  Hunt  v. 
Smith,  58  N.  J.  Eq.  25,  43  Atl.  428;  Tooker  v.  Tooker,  71  N.  J.  Eq. 
513,  64  Atl.  806;  Bradway  v.  Holmes,  50  N.  J.  Eq.  311,  25  Atl.  106; 
Seaward  v.  Davis,  198  N.  Y.  415,  91  N.  E.  1107;  In  re  Wyatt's  Estate, 
6  Misc.  Eep.  285,  30  N.  Y.  Supp.  275;  In  re  Williamson,  9  N.  Y.  Supp. 
476;  Stone  v.  Hinton,  36  N.  C.  15;  Appeal  of  Messenger,  133  Pa.  495, 
19  Atl.  485;  In  re  Minton's  Trust,  160  Pa.  506,  28  Atl.  847;  Ehode 
Island  Hospital  Trust  Co.  v.  Commercial  National  Bank,  14  E.  I.  625; 
King  V.  Sharp,  25  Tenn.  (6  Humph.)  55;  Downing  v.  Johnson,  5  Cold. 
(45  Tenn.)  229;  Madden  v.  Madden's  Exrs.,  2  Leigh,  377;  Cresap  v. 
Cresap,  34  W.  Va.  310,  12  S.  E.  527;  Smith  v.  Bell,  6  Peters,  68,  8 
L.  ed.  322. 

In  the  case  of  In  re  Minton's  Trust,  160  Pa.  506,  28  Atl.  847,  there 
was  a  bequest  of  a  fund  to  a  trustee  to  invest  and  pay  the  interest 
to  the  beneficiary  during  his  life,  with  the  right  in  the  trustee  to  pay 
such  portion  of  the  principal  as  might  be  necessary  in  case,  from  sick- 
ness or  misfortune,  the  interest  should  be  insufficient  to  supply  the 
wants  or  needs  of  the  cestui  que  trust.  There  was  a  limitation  over 
of  the  fund,  or  the  remainder  of  it,  to  the  brothers  and  sisters  of  the 
testatrix.  Said  the  court:  "Some  contention  is  made  that  the  legacy 
of  the  trust  is  to  be  treated  am  an  absolute  gift  of  the  whole  fund. 
But  this  position  is  entirely  untenable.  The  legacy  is  not  a  gift  of 
the  fund  for  life,  directly  to  the  legatee,  with  the  right  to  use  the 
same,  or  to  dispose  of  it,  but  a  legacy  expressly  to  a  trustee,  who  is 
to  invest  the  same,  and  pay  over  the  interest  to  the  legatee  during 
his  life,  with  a  right  in  the  trustee  to  pay  such  portion  of  the  prin- 
cipal as  may  be  necessary  in  case,  from  sickness  or  misfortune,  the 
interest  should  be  insufficient  to  supply  the  wants  or  needs  of  the 
cestui  que  trust.  There  is  no  power  of  appointment  or  disposition 
conferred  either  upon  the  beneficiary  or  the  trustee,  but  an  express 
limitation  over  of  the  principal  of  the  fund  on  the  death  of  the  bene- 
ficiary to  other  persons  specifically  named.  There  is  no  question  that 
the  interest  of  John  Minton  was  merely  a  life  interest  in  the  income 
of  the  fund,  and  of  so  much  of  the  principal  as  might  be  necessary 
for  his  support." 

In  the  case  of  In  re  Wyatt's  Estate,  6  Misc.  Eep.  285,  30  N.  Y.  Supp. 
275,  the  testator  gave  and  bequeathed  to  his  wife  for  life  the  residue 
of  his  estate,  "to  have,  hold,  use  and  enjoy  the  rents,  issues  and  in- 
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comes  thereof,  and  if  she  shall  need  the  personal  property  for  her  com- 
fort, maintenance  and  support,  she  may  use  the  whole  or  any  part  of 
it  therefor."  "It  is  well  settled,"  said  the  court,  "that  where  an 
absolute  power  of  disposal  is  given  to  the  first  legatee  a  remainder 
over  is  void  for  repugnancy,  yet  if  the  right  of  disposition  by  the 

first  legatee  is  conditional  the  remainder  is  not  repugnant In 

the  wording  of  this  will  there  is  no  absolute  power  of  disposition  of 
the  personal  estate  given  to  testator's  wife.  'If  she  shall  need  the 
personal  property  of  which  I  may  die  seised  for  her  comfort,  main- 
tenance and  support,  she  may  use  the  whole  or  any  part  of  it  (not 
absolutely,  but)  therefor.'  That  sentence  expresses  to  my  mind  a  con- 
dition which  must  first  be  shown  to  exist  before  she  is  entitled  to  any 
part  of  the  corpus  of  testator's  personal  property  absolutely.  If  she 
needs  it  for  her  comfort,  her  maintenance,  her  support,  or  either  of 
them,  the  wife  of  testator  is  then  authorized  to  use  the  whole  or  any 
part  of  testator's  personal  property  therefor.  This  must  certainly 
limit  the  use  of  the  corpus  of  testator's  personal  property  by  his  wife, 
if  any  weight  whatever  is  to  be  given  to  the  words  the  testator  uses 
as  showing  the  state  of  affairs — the  condition — that  must  exist  before 
the  right  to  use  his  personal  property  is  to  be  exercised."  And  fur- 
ther: "While  it  is  true  that  the  widow  is  the  one  to  determine  pri- 
marily whether  she  needs  any  part  of  the  corpus  of  this  estate  for  her 
comfort,  maintenance,  and  support,  yet  I  think  that,  where  a  husband 
leaves  his  estate  in  this  manner — practically  under  the  control  and  en- 
joyment  of  his  wife,  if  her  necessities  require  it — to  entitle  the  wife 
to  the  use  of  any  part  of  the  corpus  of  testator's  personal  property 
there  must  be  something  substantial  in  her  needs;  that  the  word  'com- 
fort' should  not  be  construed  to  mean  'luxury,'  or  the  words  'mainte- 
nance and  support'  coupled  with  any  possibility  of  doubt  but  what 
the  circumstances  of  the  beneficiary  are  such  that  a  part  of  the  fund 
or  corpus  of  the  estate  is  needed  for  that  purpose.  Such  interpreta- 
tion should  only  be  given  as  the  words,  iu  their  ordinary  meaning, 
imply — the  words  'comfort,  maintenance,  and  support'  meaning,  in 
each  particular  case,  that  degree  of  comfort,  maintenance,  or  support 
which  the  testator  in  his  lifetime  bestowed  upon  his  wife;  and  I  think 
it  incumbent  on  the  part  of  the  first  beneficiary,  whoever  it  may  be, 
to  show  that  the  actual  condition  exists  whereby  the  right  to  use,  and 
thus  lessen,  the  residuary  estate  may  be  exercised.  My  conclusions, 
therefore,  are  that  this  testator  gave  his  wife  the  use  and  income  of 
his  estate,  real  and  personal,  for  her  natural  life,  with  the  further 
right  to  use  any  part  of  his  personal  property,  even  to  exhaustion,  if 
she  should  need  the  same  for  her  comfort,  maintenance,  and  support; 
that  the  balance  of  testator's  personal  property  remaining  at  the  death 
of  his  wife  (and  in  this  case  the  whole  of  it),  subject  to  the  expenses 
of  administration  and  the  costs  of  this  accounting,  is  to  be  distributed, 
under  a  decree  to  be  entered  herein  in  pursuance  to  the  foregoing,  to 
those  entitled  as  residuary  legatees  under  the  fifth  clause  of  testator's 
will,  and  hereinafter  determined." 

In  the  case  of  In  re  Estate  of  Cashman,  28  111.  App.  346,  where  a 
fund  was  given  to  testator's  wife  for  life  with  remainder,  "or  so  much 
as  may  remain  unexpended,"  to  testator's  children,  it  was  held  that 
the  words  of  devise  over  imparted  a  power  of  disposition  in  the  widow 
and  created  a  limitation  of  the  remainder  after  the  termination  of 
the  life  estate. 
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Similarly,  in  Tooker  v.  Tooker,  71  N.  J,  Eq.  513,  64  Atl.  806,  it  waa 
held  that  the  words  "what  remains,"  in  a  limitation  over  after  the 
termination  of  a  life  estate  did  not  show  an  unlimited  power  of  dis- 
position given  to  the  life  tenant,  creating  an  absolute  estate  incon- 
sistent with  the  gift  over. 

In  Seaward  v.  Davis,  198  N.  Y.  415,  91  N.  E.  1107,  where  all  the 
testator's  personal  estate  was  bequeathed  to  his  wife,  with  a  provi- 
sion in  the  will  that  whatever  personal  property  might  remain  at  her 
death  should  go  to  certain  other  persons,  it  was  held  that  the  widow 
took  a  life  estate  with  absolute  power  of  disposition,  with  remainder 
over  of  such  part  as  she  might  not  dispose  of  to  the  persons  named 
in  the  will. 

In  Hunt  V.  Smith,  58  N.  J.  Eq.  25,  43  Atl.  428,  the  will  gave  to  the 
wife  of  the  testator  all  of  his  personal  estate  "for  and  during  her 
natural  life,  and,  if  needed  by  her  for  her  comfort  and  maintenance, 
she  shall  use  the  principal  as  well  as  the  interest."  It  was  held  that 
the  widow  took  but  a  life  estate  in  the  personalty,  with  the  right  to 
use  anly  so  much  of  it  as  was  necessary  for  her  comfort  and  mainte- 
nance. 

In  Bradway  v.  Holmes,  50  N.  J.  Eq.  311,  25  Atl.  196,  the  will  gave 
to  the  wife  of  the  testator  the  residue  of  his  personal  estate  for  her 
maintenance  so  long  as  she  should  live,  with  power  to  sell  so  much 
of  it  as  in  her  judgment  might  be  necessary  for  her  comfort,  support 
and  maintenance,  bequeathing  what  remained  in  her  hands  undisposed 
of  at  her  death  to  certain  others.  It  was  held  that  the  gift  over  on 
the  wife's  death  was  not  void  as  being  limited  on  a  fee. 

In  Godshalk  v.  A  key,  109  Mich.  350,  67  N.  W.  336,  the  testator  be- 
queathed to  his  wife  a  certain  sum  of  money,  the  interest  to  be  paid 
to  her  annually  during  her  life;  and  in  case  the  annual  payment  should 
not  be  suflScient  for  her  comfortable  support  and  maintenance,  or  if, 
in  case  of  sickness  or  feebleness  of  health,  she  should  need  more  than 
the  interest  on  the  fund,  then  she  should  use  so  much  of  the  principal 
as  was  necessary  for  her  support  and  maintenance,  and  the  payment 
of  her  needed  medical  attendance  and  funeral  expenses.  It  was  held 
that  the  bequest  was  for  the  use  of  the  wife  during  her  life  only,  and 
that  on  her  death,  such  part  of  the  fund  as  remained  became  a  part  of 
the  residuary  estate  of  the  testator,  and  did  not  belong  to  the  estate 
of  the  widow. 

In  Rhode  Island  Hospital  Trust  Co.  v.  Commercial  Nat.  Bank,  14 
R.  I.  625,  it  was  held  that  when  a  testamentary  gift  is  expressly  lim- 
ited to  the  donee  for  life,  a  superadded  power  given  to  the  donee  to 
sell  and  appropriate  the  proceeds  will  not  enlarge  his  interest  into 
an  absolute  estate,  nor  enable  him  to  mortgage  more  than  his  life  in- 
terest. 

The  case  of  Smith  v.  Bell,  6  Pet.  68,  8  L.  ed.  322,  is  a  leading  one 
on  the  subject  we  are  considering,  both  on  account  of  the  point 
decided,  and  on  account  of  the  eminent  judge  who  delivered  the 
opinion.  The  devise  there  was  in  this  language:  "I  give  to  my  wife, 
Elizabeth  Goodwin,  all  my  personal  estate  whatsoever  and  whereso- 
ever, and  of  what  nature,  kind  and  quality  soever,  after  payment  of 
my  debts,  legacies  and  funeral  expenses,  ....  to  and  for  her  own 
use  and  benefit  and  disposal  absolutely;  the  remainder  of  said  estate, 
after  her  decease,  to  be  for  the  use  of  the  said  Jesse  Goodwin."  It 
waa  held  that  the  wife  took  only  a  life  estate  and  that  the  remainder 
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to  Jesse  Goodwin  (the  testator's  son)  was  valid.  Chief  Justice  Mar- 
shall says:  "The  rule  that  a  remainder  may  be  limited,  after  a  life 
estate  in  personal  property,  is  as  well  settled  as  any  other  principle 
of  our  law.  The  attempt  to  create  such  limitation  is  not  opposed  by 
the  policy  of  the  law,  or  by  any  of  its  rules.  If  the  intention  to 
create  such  limitation  is  manifested  in  a  will,  the  courts  will  sustain 

it In  the  case  before  the  court,  it  is,  we  think,  impossible  to 

mistake  the  intent.  The  testator  unquestionably  intended  to  make 
a  present  provision  for  his  wife,  and  a  future  provision  for  his  son. 
This  intention  can  be  defeated  only  by  expunging,  or  rendering  totally 
inoperative,  the  last  clause  of  the  will.  In  doing  so  we  must  disre- 
gard a  long  series  of  opinions,  making  the  intention  of  the  testator 
the  polar  star  to  guide  us  in  the  construction  of  wills,  because  we 
find  words  which  indicate  an  intention  to  permit  the  first  taker  to 
use  part  of  the  estate  bequeathed.  This  suit  is  brought  for  slaves — 
a  species  of  property  not  consumed  by  the  use,  and  in  which  a  re- 
mainder may  be  limited  after  a  life  estate.  They  composed  a  part, 
and  probably  the  most  important  part,  of  the  personal  estate  given  to 
the  wife  'to  and  for  her  own  use  and  benefit  and  disposal  absolutely.' 
But  in  this  personal  estate,  according  to  the  usual  condition  of  per- 
sons in  the  situation  of  the  testator,  there  were  trifling  and  perishable 
articles,  such  as  the  stock  on  a  farm,  household  furniture,  and  the 
crop  of  the  year,  which  would  be  consumed  in  the  use;  and  over  which 
the  exercise  of  absolute  ownership  was  necessary  to  a  full  enjoyment. 
These  may  have  been  in  the  mind  of  the  testator  when  he  employed 
the  strong  words  of  the  bequest  to  her.  But  be  this  as  it  may,  we 
think  the  limitation  to  the  son  on  the  death  of  the  wife  restrains  and 
limits  the  preceding  words  so  as  to  confine  the  power  of  absolute  dis- 
position, which  they  purport  to  confer  of  the  slaves,  to  such  a  dis- 
position of  them  as  may  be  made  by  a  person  having  only  a  life  estate 
in  them." 

H.     Statutory  Provisions. 

Legislative  enactments  have,  in  a  number  of  the  states,  modified 
the  rules  laid  down  in  the  cases,  relating  to  life  estates  with  super- 
added power  of  disposal.  These  enactments  are  substantially  alike, 
their  essential  provisions  being  adopted  from  the  New  York  statute, 
the  provisions  of  which  are  as  follows: 

"Section  129  (General  Laws  and  Eevised  Statutes  of  New  York, 
pp.  3820,  3821).  Where  an  absolute  power  of  disposition,  not  accom- 
panied by  a  trust,  is  given  to  the  owner  of  a  particular  estate  for  life 
or  for  years,  such  estate  is  changed  into  a  fee  absolute  in  respect  to 
the  rights  of  creditors,  purchasers  and.  encumbrancers,  but  subject  to 
any  future  estates  limited  thereon,  in  case  the  power  of  absolute  dis- 
position is  not  executed,  and  the  property  is  not  sold  for  the  satisfac- 
tion of  debts. 

"Section  130.  Where  a  like  power  of  disposition  is  given  to  a  per- 
son to  whom  no  particular  estate  is  limited,  such  person  also  takes  a 
fee,  subject  to  any  future  estates  that  may  be  limited  thereon,  but 
absolute  in  respect  to  creditors,  purchasers  and  encumbrancers. 

"Section  131.  Where  such  a  power  of  disposition  is  given,  and  no 
remainder  is  limited  on  the  estate  of  the  grantee  of  the  power,  such 
grantee  is  entitled  to  an  absolute  fee. 

"Section  132.  Where  a  general  and  beneficial  power  to  devise  the 
inheritance  is  given  to  a  tenant  for  life,  or  for  years,  such  tenant  is 
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deemed  to  possess  an  absolute  power  of  disposition  within  the  mean- 
ing of  and  subject  to  the  provisions  of  the  last  three  sections. 

"Section  133.  Every  power  of  disposition  by  means  of  which  the 
grantee  is  enabled,  in  his  lifetime,  to  dispose  of  the  entire  fee  for 
his  own  benefit,  is  deemed  absolute." 

See  similar  provisions:  Ala.  Code  1907,  sees.  3423-3426;  Mich,  Comp. 
Laws,  e.  239,  sees.  9-13;  Minn.  Stats.  1894,  sees.  4309-4313;  Okl. 
Comp.  Laws,  sees.  7324-7328;  S.  D.  Eev.  Code  1903,  sees.  359-362; 
Wis.  Stats.  1898,  sees.  2108-2112. 

These  statutory  provisions  have  been  the  subject  of  consideration 
in  a  number  of  cases.  In  Waring  v.  Waring,  17  Barb.  552,  a  will 
giving  a  life  estate  to  testator's  wife,  with  authority  to  sell  and  con- 
vey any  and  every  part  and  parcel  of  the  estate  given  to  her,  for  her 
life,  and  "to  dispose  of  the  proceeds  thereof  as  she  shall  find  neces- 
sary and  proper,  the  power  of  disposal  being  unaccompanied  by  any 
trust,  was  held,  under  the  statute,  to  confer  upon  the  wife  an  absolute 
fee. 

In  Blauvelt's  Estate,  20  N.  Y.  Supp.  119,  the  testator  by  his  will 
gave  to  his  wife,  during  her  widowhood,  the  use  of  all  his  real  and 
personal  estate,  authorizing  her  to  sell  and  dispose  of  any  of  the  real 
estate  as  to  her  should  "seem  just,"  and  to  give  deeds  therefor.  After 
the  death  of  the  wife,  the  property,  under  the  will,  was  to  be  divided 
equally  between  the  two  children  of  the  testator.  It  was  held  that 
the  widow  took  simply  a  life  interest,  and  was  entitled  only  to  the 
use  or  income  of  the  testator's  property,  and  that  the  proceeds  of 
realty  sold  by  her  under  the  power  of  sale  in  the  will  did  not  vest 
absolutely  in  her,  under  the  statute,  but  passed  to  the  children  on 
the  determination  of  the  widow's  estate.  Said  the  court:  "The  widow 
contends  that  by  virtue  of  1  Eevised  Statutes,  page  732  (eighth  edi- 
tion, page  2446),  section  81,  upon  the  execution  of  such  power  of  sale 
she  became  the  absolute  owner  of  the  proceeds.  That  section  pro- 
vides that,  'where  an  absolute  power  of  disposition,  not  accompanied 
by  any  trust,  shall  be  given  to  the  owner  of  a  particular  estate  for 
life  or  years,  such  estate  shall  be  changed  into  a  fee,  absolute  in  re- 
spect to  the  rights  of  creditors  and  purchasers,  but  subject  to  any 
future  estates  limited  thereon  in  case  the  power  shall  not  be  executed 
or  the  lands  shall  not  be  sold  for  the  satisfaction  of  debts.'  I  do 
not  understand  the  power  of  sale  conferred  upon  the  widow  under 
this  will  to  be  an  absolute  one,  such  as  is  contemplated  by  this  stat- 
ute  'Every  power  of  disposition  shall  be  deemed  absolute  by 

means  of  which  the  grantee  is  enabled  in  his  lifetime  to  dispose  of 
the  entire  fee  for  his  own  benefit':  1  Eev.  Stats.,  p.  733  (8th 
ed.,  p.  2447),  sec.  85.  The  will,  when  considered  in  all  its  parts, 
does  not  indicate  that  the  power  was  conferred  to  dispose  of  the  entire 
fee  for  the  widow's  own  benefit.  It  must  rather  be  construed  as  for 
the  benefit  of  all,  to  realize  a  greater  income,  to  facilitate  distribu- 
tion, to  save  partition To  sell  or  dispose  of  the  real  estate  as 

to  her  shall  'seem  just'  must  mean  just  to  all  interested  in  such  estate. 
It  is  very  clear  from  the  whole  instrument  that  the  testator  did 
not  inteiid  to  confer  such  an  absolute  power  of  sale  as  would  destroy 
the  devises  over  of  his  estate.  The  provisions  disposing  of  his  prop- 
erty after  the  death  of  the  widow  are  specifically  set  forth,  and  ho 
thereby  bequeaths  and  devises  'all  my  real  and  personal  estate.'  If 
the  widow  is  given  by  virtue  of  the  power  an  absolute  title  to  the 
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real  e8tat«,  then  the  tettator  had  no  real  estate  to  devise  after  his 
widow's  death.  To  warrant  such  a  construction  of  this  devise  to  the 
widow  as  would  nullify  express  subsequent  provisions  of  his  will, 
specific  terms  having  that  effect  must  appear  in  the  instrument.  The 
testator  in  exact  words  limited  the  estate  of  his  wife  to  the  use  of  all 
his  real  and  personal  estate  during  her  widowhood,  and  to  enlarge  this 
Into  a  fee  as  to  the  realty,  it  must  appear  in  clear  terms  where  such 
enlargement  would  have  the  effect  of  nullifying  devises  of  such  realty 
after  the  death  of  the  widow.  Of  course,  in  the  consideration  of  the 
question  of  the  effect  of  this  power  of  sale  conferred  upon  the  widow, 
the  distinction  must  be  kept  in  mind  as  to  whether  the  question  is 
raised  by  a  purchaser  as  to  his  title  acquired  by  virtue  of  a  sale  under 
this  power,  or  whether,  as  here,  it  is  raised  by  one  claiming  under  the 
will  an  estate  or  interest  in  the  proceeds.  It  is  doubtful  whether  the 
testator  intended  conferring  other  than  such  power  as  a  life  tenant 
may  exercise.  Even  the  words  'disposal  absolutely'  may  have  their 
absolute  character  qualified  by  restraining  words  connected  with  and 
limiting  them  to  mean  such  absolute  disposal  as  a  tenant  for  life  may 

make:  Smith  v.  Bell,  6  Pet.  68,  8  L.  ed.  322 But  even  if  the 

power  of  sale  intended  to  be  given  to  the  widow  was  to  sell  the  realty 
with  the  full  title  of  the  testator,  if  she  saw  proper  to  exercise  the 
same  to  enable  her  to  realize  a  larger  income  therefrom  for  herself, 
yet  it  did  not  confer  upon  her  an  absolute  title  to  the  proceeds  of 
the  sale  so  as  to  cut  off  the  other  devisees  from  all  interest  therein. 
A  sale  under  this  power  would  not  have  the  effect  of  destroying  the 
devise  to  the  testator's  daughters  and  their  respective  heirs,  as  the 
testator  had  not  such  an  intention.  At  most,  it  would  cut  off  their 
interests  in  the  particular  real  property  sold.  In  other  words,  the 
purchaser  from  the  widow  might  acquire  a  title  in  fee  relieved  from 
the  claim  er  estate  of  such  devisees  in  the  realty  conveyed,  but  the 
proceeds  would  yet  remain  as  real  estate  or  become  personalty,  and  to 
be  thereafter  still  held  by  her  subject  to  the  use  and  disposition  of  the 
real  estate  according  to  the  provisions  of  the  will." 

In  Deagan  v.  Von  Glahn,  26  N,  Y.  Supp.  989,  it  was  held  that  a 
devise  to  one  for  the  term  of  his  natural  life,  with  full  power  to  de- 
vise, but  with  no  power  to  grant  or  convey,  the  same,  and,  if  he  should 
die  intestate,  then  with  remainder  over  to  his  heirs,  vests  a  fee  simple 
title  in  the  devisee,  under  1  Eevised  Statutes,  page  733,  section  84, 
providing  that  "Where  a  general  and  beneficial  power  to  devise  the 
inheritance,  shall  be  given  to  a  tenant  for  life  or  for  years,  such 
tenant  shall  be  deemed  to  possess  an  absolute  power  of  disposition, 
within  the  meaning  and  subject  to  the  provisions  of  the  three  last 
preceding  sections." 

"By  her  will,"  said  the  court  in  Ee  Moehring,  154  N.  Y.  423,  48  N.  E. 
818,  "Sophie  Moehring  bequeathed  to  the  appellant,  for  life,  the 
residue  of  her  estate,  with  power  to  dispose  of  it  at  her  death  as 
she  might  deem  fit.  The  power  thus  conferred  was  a  general  and 
beneficial  one.  It  was  an  absolute  power  of  disposition,  and,  as  no 
remainder  was  limited  upon  the  property,  the  grantee  took  an  absolute 
title:  Hume  v.  Randall,  141  N.  Y.  499,  36  N.  E.  402;  Degan  v.  Wade, 
144  N.  Y.  573,  39  N.  E,  692.  The  cases  cited  related  to  real  estate,  and 
were  based  upon  the  provisions  of  the  Revised  Statutes  as  to  powers. 
But  the  same  principle  applies  to  a  grant  or  bequest  of  personal  prop- 
erty.   Th©  rule  of  the  common  law  was  abrogated  by  the  statute 
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which  abolished  powers  as  they  then  existed.  "When  the  legislature 
adopted  the  Eevised  Statutes,  it  intended  to  make  the  article  with 
regard  to  powers  a  complete  and  exclusive  code  upon  the  subject,  and 
that  article  is  applicable  as  well  to  powers  concerning  personal  prop- 
erty as  to  those  atfecting  real  estate." 

In  Alabama  the  statute  on  this  subject — similar  in  its  provisions  to 
the  New  York  statute — came  before  the  supreme  court  in  Alford's 
Admr.  v.  Alford's  Admr.,  56  Ala.  350,  and  in  Hood  v.  Bramlett,  105 
Ala.  660,  17  South.  105.  In  the  former  case  it  was  held  that  where  a 
life  estate  is  created,  and  an  absolute  power  of  disposition  conferred 
on  the  life  tenant,  this  enlarges  the  life  estate  into  a  fee;  not  abso- 
lutely, but  in  favor,  and  only  in  favor,  of  the  creditors  of  and  pur- 
chasers from  the  life  tenant,  and  in  case  the  power  is  not  executed,  nor 
the  lands  sold  for  the  satisfaction  of  debts,  during  the  continuance 
of  the  particular  estate,  the  property  remains  subject  to  any  future 
estate  limited  thereon.  The  statute,  the  court  thought,  was  intended 
to  confirm  the  Alabama  decisions,  so  far  as  they  affect  creditors  and 
purchasers;  and  also  to  protect  the  estates  of  those  in  remainder,  in 
cases  where  there  had  been  no  sale  or  other  execution  of  the  power. 
"Thus  construed,"  said  the  court,  "the  statute  meets  our  hearty  ap- 
probation; for  it  cannot  be  controverted,  that  the  principle  on  which 
our  former  decisions  have  been  made  to  rest  has  never  given  satisfac- 
tion. The  public  mind,  professional  as  well  as  nonprofessional,  has 
all  the  while  felt  that  the  wish  and  will  of  testators  have  been  thereby 
defeated,  rather  than  carried  out."  This  case  also  decided  that  al- 
though the  statute  speaks  only  of  lands,  the  same  rule  of  construction 
must  be  applied  to  both  real  and  personal  property,  when  given  by  the 
same  words,  and  in  the  same  clause  of  the  will. 

In  Hood  v.  Bramlett,  105  Ala.  660,  17  South.  105,  it  was  held  that 
the  ulterior  estates  protected  by  the  statute  must  rest  upon  express 
limitations  and  not  upon  mere  implication,  confining  the  protection  of 
future  estates  provided  by  the  statute  to  estates  in  remainder  limited 
upon  the  particular  estate,  and  leaving  mere  reversions  and  remainders 
by  implication — the  antithesis  of  express  limitation — exposed  to  the 
operation  of  the  common-law  doctrine. 

Under  a  like  statute  in  Minnesota,  it  was  held  in  Hershey  v. 
Meeker  County  Bank,  71  Minn.  255,  73  N.  W.  967,  that  a  devise  of 
lands  to  one  for  life,  with  remainder  to  such  persons  as  the  devisee 
might  by  his  last  will  and  testament  direct,  invested  the  devisee  with 
the  absolute  fee  in  the  lands,  in  respect  to  the  rights  of  creditors  and 
purchasers.  And  in  the  later  case  of  Ashton  v.  Great  Northern  Ry. 
Co.,  78  Minn.  201,  80  N.  W.  963,  where  the  testator  devised  and  be- 
queathed all  his  estate  to  his  wife  during  her  natural  life,  with  full 
authority  and  power  to  sell  and  dispose  of  it,  or  any  part  of  it,  and 
give  good  and  absolute  title  thereto,  by  deed  or  otherwise,  whenever, 
in  her  judgment,  it  is  expedient  to  dispose  of  the  same;  and  purchasers 
of  said  property  are  not  required  to  look  after  the  application  of  the 
proceeds  thereof";  the  will  further  providing  that  at  the  death  of  the 
wife  all  of  the  estate  that  "may  remain  unsold  and  undisposed  of  by 
her"  should  go  to  the  three  children  of  the  testator,  it  was  held  that 
the  power  granted  to  the  testator's  wife  was  a  beneficial  power,  and 
not  a  power  in  trust,  and  the  widow's  estate  was  by  means  of  the 
statute  changed  into  a  fee  absolute  in  respect  to  the  rights  of  cred- 
itors and  purchasers. 

Am.  St.  Rep.,  Vol.  139 — 8 
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m.    Powers  and  Duties  of  the  Life  Tenant. 

a.  Right  to  Convey  the  Fee. — The  rights  and  duties  of  the  life  ten- 
ant in  relation  to  the  property  devised  depend,  of  course,  upon  the 
character  and  extent  of  the  power  of  disposal  given  to  him  by  the 
will,  and  the  quality  of  the  power — whether  it  be  absolute  or  limited — 
must  be  determined  from  a  considoration  of  the  whole  will.  For,  as 
said  by  Sharswood,  J.,  in  Fox's  Appeal,  99  Pa.  282,  "Every  will  is  to 
be  construed  from  its  four  corners  to  arrive  at  the  true  intention  ef 
the  testator.  Decisions  upon  other  wills  may  assist,  but  cannot  con- 
trol the  construction." 

That  power  to  convey  a  fee  may  be  given  to  the  holder  of  a  life 
estate  is  not  open  to  discussion:  Foudray  v.  Foudray  (Ind.),  89  N.  E. 
499.  While  such  a  power  seems  repugnant  to  the  life  estate  granted, 
it  must  be  borne  in  mind,  as  has  already  been  pointed  out,  that  such 
a  power  is  not  property — it  is  a  separate  gift  in  addition  to  the  life 
estate.  It  does  not  enlarge  the  life  estate,  and  if  such  power  is  not 
executed,  the  remainder  in  fee  after  the  termination  of  the  life  estate 
is  a  part  of  the  estate  of  the  testator,  and  will  pass  under  the  will 
of  the  testator,  or  if  there  are  no  provisions  in  the  will  afifecting  it, 
will  descend  as  the  estate  of  the  testator:  Kent  v.  Morrison,  153  Mass. 
137,  25  Am.  St.  Rep.  616,  26  N.  E.  427,  10  L.  R.  A.  756. 

We  are  not  now  considering  cases  where  it  appears  that  the  testator 
intended  to  give  to  the  devisee  absolutely  a  fee  simple  in  real  property 
or  the  absolute  ownership  of  personal  property.  In  such  cases  the 
devisee  has,  of  course,  an  unlimited  power  of  disposition,  and  not 
even  the  testator  himself  can  attach  to  such  a  devise  or  bequest  a 
quality  or  condition  or  any  restraint  upon  alienation  which  in  law 
is  inconsistent  with  such  an  estate.  Our  subject  relates  solely  to  cases 
where  the  estate  given  to  the  devisee  is  only  for  life,  although  coupled 
with  a  power  of  disposal  which  may  be  broad  enough  to  empower  the 
life  tenant  to  dispose  of  the  fee. 

It  is  consistently  held  by  the  authorities  that  a  devise  for  life, 
coupled  with  the  right  to  consume  the  principal  of  both  the  real  and 
personal  estate,  empowers  the  devisee  to  convey  the  real  estate  in  fee, 
and  thereby  cut  ofE  the  right  of  remaindermen  in  the  realty  conveyed: 
Glover  v.  Stillson,  56  Conn.  316,  15  Atl.  752;  Markillie  v.  Ragland,  77 
111.  98;  Walker  t.  Pritchard,  121  111.  221,  12  N.  E.  336;  Hamlin  v. 
United  States  Express  Co.,  107  111.  443;  Skinner  v.  McDowell,  169 
111.  365,  61  Am.  St.  Rep.  183,  48  N.  E.  310;  Clark  v.  Middlesworth,  82 
Ind.  240;  South  v.  South,  91  Ind.  221,  46  Am.  Rep.  591;  Wiley  v. 
Gregory,  135    Ind.  647,  35    N.  E.   507;  Foudray    r.  Foudray   (Ind.), 

89  N.  E.  499;  Paxton  r.  Paxton,  141  Iowa,  96,  119  N.  W.  284;  Ernst 
T.  Foster,  58  Kan.  438,  49  Pac.  527;  Greenwalt  v.  Keller,  75  Kan.  578, 

90  Pac.  233;  Martin  v.  Barnhill  (Ky.),  77  S.  W.  1097;  Hosman  v. 
Millett  (Ky.),  107  S.  W.  334;  Sutton  v.  Johnson  (Ky.),  127  S.  W. 
747;  Kuhn  v.  Webster,  78  Mass.  (12  Gray)  3;  Cummings  v.  Shaw,  108 
Mass.  159;  Lyon  v.  Marsh,  116  Mass.  232;  Johnson  r.  Battelle,  125 
Mass.  453;  Gibbons  v.  Shepard,  125  Mass.  541;  Kent  v.  Morrison,  153 
Mass.  137,  25  Am.  St.  Rep.  616,  26  N.  E.  427,  10  L.  R.  A.  756;  Lemper 
T.  Coates,  93  Minn.  76,  100  N.  W.  662;  Warren  in  Ingram  (Miss.),  51 
South.  888;  Barker  v.  Clark,  72  N.  H.  334,  56  Atl,  747;  Kennedy  v. 
Pittsburg  &  L.  E.  R.  Co.,  216  Pa.  575,  65  Atl.  1102;  Allen  v.  Hirlinger, 
219  Pa.  56,  123  Am.  St.  Rep.  617,  67  Atl.  907,  13  L.  R.  A.,  N.  S.,  458; 
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Orr  V.  O'Brien,  55  Tex.  14&;  Larsen  v.  Johnson,  78  Wis.  300,  23  Am, 
St.  Eep.  404,  47  N,  W.  615;  Downie  v.  Downie,  9  Biss.  353,  4  Fed.  55. 

Tlie  case  of  Brant  v.  Virginia  Coal  &  Iron  Co.,  93  U.  S.  326,  23  L. 
ed.  927,  seems  to  conflict  with  the  cases  above  cited.  In  that  case 
the  words  of  the  will  were:  "I  give  and  bequeath  to  my  beloved  wife, 
Nancy  Sinclair,  all  my  estate,  both  real  and  personal,  that  is  to  say, 
all  my  lands,  cattle,  horses,  sheep,  farming  utensils,  household  and 
kitchen  furniture,  with  everything  that  I  possess,  to  have  and  to  hold 
during  her  life,  and  to  do  with  as  she  sees  proper  before  her  death." 
By  virtue  of  this  power,  the  widow  undertook  to  convey  the  fee  of 
the  land.  But  the  supreme  court,  speaking  by  Mr.  Justice  Field,  said: 
"The  interest  conveyed  by  the  devise  to  the  widow  was  only  a  life 
estate.  The  language  used  admits  of  no  other  conclusion;  and  the  ac- 
companying words,  'to  do  with  as  she  sees  proper  before  her  death,' 
only  conferred  power  to  deal  with  the  property  in  such  manner  as  she 
might  choose,  consistently  with  that  estate,  and,  perhaps,  without 
liability  for  waste  committed.  These  words,  used  in  connection  with 
a  conveyance  of  a  leasehold  estate,  would  never  be  understood  as  con- 
ferring a  power  t»  sell  the  property  so  as  to  pass  a  greater  estate. 
Whatever  power  of  disposal  the  words  confer  is  limited  by  the  estate 
with  which  they  are  connected." 

So  in  Giles  v.  Little,  104  U.  S.  291,  26  L.  ed.  745,  under  a  will  by 
which  the  testator  gave  his  real  and  personal  property  to  his  wife, 
"with  full  power,  right,  and  authority  to  dispose  of  the  same  as  to  her 
shall  seem  meet  and  proper  so  long  as  she  shall  remain  my  widow; 
upon  the  express  condition  that,  if  she  shall  marry  again,  then  it  is 
my  will  that  all  the  estate  herein  bequeathed,  or  whatever  may  re- 
main, should  go  to  my  surviving  children,"  etc.,  it  was  held  that  the 
widow  took  a  life  estate  only,  with  power  to  dispose  of  that  estate, 
but  not  the  fee,  in  the  realty.  A  similar  ruling  was  made  in  Palty 
V,  Goolsby,  51  Ark.  61,  9  S.  W.  846. 

The  supreme  court,  however,  in  Eoberts  r.  Lewis,  153  U.  S.  367,  14 
Sup.  Ct.  Eep.  945,  38  L.  ed.  747,  overruled  the  case  of  Giles  ▼.  Little, 
104  U.  S.  291,  26  L.  ed.  745.  In  construing  the  same  will  in  a  suit 
between  other  parties,  the  court,  speaking  by  Mr.  Justice  Gray,  said: 
"The  testator's  primary  object  manifestly  was  to  provide  for  his 
widow.  He  begins  by  giving  her  'all  my  estate,  real  and  personal,' 
which  of  itself  would  carry  a  fee,  unless  restricted  by  other  words: 
Lambert  v.  Paine,  7  U.  9.  (3  Cranch.)  96,  2  L.  ed.  377.  He  then  says, 
'to  be  and  remain  hers,'  which,  upon  any  possible  construction,  secures 
to  her  the  full  use  and  enjoyment  of  the  estate,  while  she  holds  it. 
She  is  also  vested,  in  the  most  comprehensive  terms,  'with  full  power, 
right  and  authority  to  dispose  of  the  same'  (which,  as  no  less  title  has 
yet  been  mentioned,  naturally  means  the  whole  estate)  'as  to  her 
shall  seem  most  meet  and  proper,  so  long  as  she  shall  remain  my 
widow.'  This  last  clause,  so  far  as  it  controls  the  previous  words, 
has  full  effect  if  construed  as  limiting  the  time  during  which  the 
widow  may  have  the  use  and  enjoyment  of  the  estate,  and  the  power 
to  dispose  of  it,  and  not  restricting  the  subject  to  be  disposed  of.  The 
power  thus  conferred,  therefore,  in  its  own  terms  as  well  as  by  the 
general  intent  of  the  testator,  gives  her  during  widowhood  the  right 
to  sell  and  convey  an  absolute  title  in  any  part  of  the  estate;  for  it 
would  be  difficult,  if  not  impossible,  to  obtain  an  adequate  price  for 
a  title  Bable  to  be  defeated  in  the  hands  of  the  purchaser  by  fhe 
widow'e  marrying  again.     That   the  power   was  intended   to   be   un- 


116  139  American  State  Reports.       [California 

limited  in  this  respect  appears,  even  more  distinctly,  by  the  terms  ol 
the  next  clause,  by  which,  if  she  should  marry  again,  the  testator 
declares  it  to  be  his  will  that  'all  of  the  estate  herein  bequeathed,  or 
whatever  may  remain,  should  go'  to  his  surviving  children.  By  not 
using  the  technical  word  'remainder,'  or  making  the  devise  over  in 
elude  the  entire  estate  at  all  events,  but  carefully  adding,  after  the 
words  'all  the  estate  herein  bequeathed,'  the  alternative  'or  whatever 
may  remain'  (which  would  otherwise  have  no  meaning),  he  clearly 
manifests  his  intention  to  rastrict  the  estate  given  to  the  children 
to  whatever  hat  not  been  disposed  of  by  the  widow;  and  there  is  noth- 
ing upon  the  face  of  the  will,  nor  are  there  any  extrinsic  facts  in 
this  record,  having  any  tendency  to  show  that  the  power  of  the  widow 
is  less  absolute  ever  the  real  estate  than  over  the  personal  property." 

The  learned  justice  did  not  overlook  the  case  of  Brant  v.  Virginia 
Coal  &  Iron  Co.,  93  U.  S.  326,  23  L.  ed,  327,  but  did  not  consider  the 
decision  in  that  case  as  opposed  to  the  views  expressed  in  the  case 
at  bar. 

b.  Right  to  Mortgage. — The  right  of  the  life  tenant  to  mortgage 
the  fee  in  the  estate  devised  depends,  as  does  the  right  to  convey  the 
fee,  upon  the  character  of  the  power  of  disposal  given  to  him  in  the 
will.  A  power  to  sell  does  not  necessarily  imply  a  power  to  mortgage: 
Bloomer  v.  Waldron,  3  Hill,  361.  When  the  intention  in  giving  the 
power  is  that  real  estate  may  be  converted  out-and-out  into  money. 
such  a  power  does  not  authorize  a  mortgage:  Hoyt  v.  Jaques,  129 
Mass.  286.  In  the  last  case  a  life  estate  was  given  for  maintenance, 
with  a  power  "to  sell  and  convey  any  and  all  of  my  real  estate,  if 
necessary,  to  secure  such  maintenance."  "This  language,"  said  the 
court,  "does  not  in  its  terms  import  a  power  to  mortgage;  and  we  find 
in  the  will  no  decisive  indications  that  t}?e  testatrix  intended  to  use 
it  in  any  other  than  its  natural  and  obvious  meaning.  Thus  used,  it 
gives  the  husband  the  power  to  sell  and  convey  for  a  fair  price  any  or 
all  of  the  real  estate,  if  necessary  for  his  comfortable  support,  but 
it  does  not  give  the  right  to  mortgage  the  estate  for  a  part  only  of 
its  value.  The  intention  appears  from  her  language  to  have  been  that 
her  husband,  if  it  became  necessary  for  his  support,  might  sell  the 
real  estate  and  convert  it  'out-and-out,'  and  not  that  he  might  at  his 
discretion  charge  it  with  encumbrances  and  liens." 

In  Ehode  Island  Hospital  Trust  Co.  v.  Commercial  National  Bank, 
14  R.  I.  625,  it  was  held  that  a  testamentary  gift  for  life,  with  added 
power  in  the  donee  of  sale  and  appropriation  of  proceeds,  will  not 
enable  the  donee  to  mortgage  more  than  his  life  interest. 

Where,  however,  the  power  authorizes  the  life  tenant  to  sell  for 
any  purpose,  and  to  use  the  proceeds  in  any  manner  he  may  think 
proper,  whether  necessary  for  his  support  or  not,  such  a  power  is  as 
ample  as  that  of  an  owner.  It  is  an  absolute  and  unrestricted  power 
to  sell  for  the  benefit  and  in  the  discretion  of  the  devisee  of  the  power, 
and  includes  a  power  to  mortgage:  Kent  v.  Morrison,  153  Mass.  137, 
25  Am.  St.  Rep.  616,  26  N.  E.  427,  10  L.  R.  A.  756;  Tisdale  v.  Prather, 
210  Mo.  402,  109  S.  W.  41. 

By  the  terms  of  the  will  in  Swarthout  v.  Ranier,  143  N.  Y.  499,  38 
N.  E.  726,  the  wife  of  the  testator  was  given  all  his  property,  real  and 
personal,  the  scope  and  character  of  the  gift  being  expressed  in  these 
words:  "To  have  and  to  hold  for  her  comfort  and  support  all  of  the 
above-named  property  if  she  needs  the  same  during  her  natural  life- 


June,  1910.]  Habdy  v.  Mayhew.  117 

time,"  with  a  provision  for  a  legacy  "if  there  is  enough  of  my  prop- 
erty left  at  the  death  of  my  wife."  It  was  held  that  the  interest 
vested  in  the  wife  was  a  life  estate  with  power  to  take  so  mnch  of 
the  corpus  as  should  be  needed  for  her  comfort  and  support,  and  that 
a  mortgage  for  such  purpose  was  valid. 

In  Loebenthal  v.  Raleigh,  36  N.  J.  Eq.  169,  it  was  said:  "Where 
power  of  sale  is  given  to  raise  a  particular  charge  only,  and  the 
purpose  can  be  answered  better  by  mortgage  than  by  sale,  and  that 
method  is  not  violative  of  the  intention  of  the  grantor  of  the  power, 
the  former  mode  of  raising  the  money  should  be  preferred  to  the 
latter,  for  the  obvious  and  sufEcient  reason  that  it  is  for  the  advan- 
tage of  the  estate  that  it  should  be  adopted,  and  it  is  within  the 
limits  of  the  power  intended  to  be  conferred.  It  would  be  absurd, 
to  say  the  least  of  it,  to  adhere  so  closely  to  the  literal  terms  of  the 
grant  of  power  as  to  necessitate  a  sacrifice  of  the  property,  when  by 
a  reasonable  construction  that  result  could  be  avoided." 

c.  Disposal  by  Will  and  Gift  Inter  Vivos. — Unless  the  life  tenant 
is  given  the  power  of  appointment  by  the  will,  any  power  of  dis- 
posal, short  of  an  absolute  and  unrestricted  one,  will  not  empower 
him  to  devise  or  bequeath  the  estate  granted:  Eapp  v.  Matthias,  35 
Ind.  332;  Farlin  v.  Sanborn,  161  Mich.  615,  137  Am.  St.  Eep.  525, 
126  N.  W.  634;  Tompkins  v.  Fanton,  3  Dem.  Sur.  4. 

In  Crew  v.  Dixon,  129  Ind.  85,  27  N.  E.  728,  a  will  giving  to  the 
testator's  wife  his  entire  estate  for  life  with  the  privilege  of  using 
the  principal  of  the  personal  estate  for  her  support,  contained  also 
this  provision:  "But  before  her  death  I  desire  her  to  provide,  by 
will  or  otherwise,  for  a  distribution  of  whatever  of  my  estate  may 
remain  in  her  hands,  among  her  and  my  children."  It  was  held  that 
the  wife  had  no  power  to  devise  the  land  to  one  of  the  children. 

In  Phifer  v.  Phifer,  41  N.  C.  155,  a  testator  devised  as  follows: 
"I  will  and  bequeath  the  residue  of  my  estate  of  every  kind  and 
description  to  my  dearly  beloved  wife,  to  manage  the  same  as  she 
may  think  most  advisable,  for  her  own  support  and  for  the  support 
and  education  of  our  children,  as  long  as  she  remains  a  widow,  and 
should  she   again  marry,  it  is  my  will,  that  my  property   should  be 

divided    between    her    and    her    children And    should    she    not 

marry  until  my  children  become  of  lawful  age,  I  hereby  invest  her 
with  full  and  ample  authority  to  divide  my  property  among  them, 
as  she  may  deem  most  expedient."  It  was  held  that  the  widow, 
remaining  unmarried  until  her  death,  had  no  right  to  dispose  of  the 
I>roi>erty,  at  her  discretion,  by  will,  but  that,  in  such  an  event,  she 
had  a  life  estate,  and  the  property,  after  her  death,  was  to  be  divided 
among  the  children  of  the  testator,  as  it  would  be  divided  if  he 
had  died  intestate. 

In  the  case  of  In  re  French,  52  Hun,  303,  5  N.  Y.  Supp.  249,  a 
testatrix  gave  to  her  husband  all  her  personal  property,  with  a 
power  of  disposal  in  the  words:  "and  wish  my  said  husband  to  do 
with  said  projferty  as  he  shall  think  best  during  his  lifetime";  and 
gave  to  her  daughter  the  sum  of  eight  thousand  dollars,  to  be  paid 
out  of  her  estate  at  her  husband's  death.  It  was  held  that  as  to  the 
personal  property  to  the  extent  of  eight  thousand  dollars,  the  husband 
had  only  a  power  of  sale,  and  could  not  dispose  of  it  by  will. 
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The  case  of  Kleber  v.  Kleber  (Ky.),  67  S.  "W.  838,  illustrates  the 
absolute  power  of  disposal  which  empowers  the  life  tenant  to  disposa 
of  the  property  by  will.  There  the  testator  devised  his  estate  to  his 
wife,  "to  do  with  as  she  pleases,  provided  sh«  does  not  marry  again," 
and  provided  that  after  her  death  any  of  his  estate  remaining  "un- 
disposed of"  should  be  equally  divided  among  his  children.  It  was 
held  that  th«  widow  had  power  to  dispose  of  the  estate  by  her- will, 
and  thus  to  defeat  the  devise  to  the  children. 

The  same  principle  that  prevents  the  life  tenant,  in  the  absence  of 
an  unlimited  power  of  disposal,  from  disposing  of  the  estate  by  will, 
applies  to  prevent  him  from  making  a  gift  of  it  inter  vivos:  Farlin 
V.  Sanborn,  161  Mich.  615,  137  Am.  St.  Eep.  525,  126  N.  W.  634; 
Huston  V.  Craighead,  23  Ohio  St.  198;  Johnson  v.  Johnson,  51  Ohio 
St.  446,  38  N.  E.  61;  Perkinson  v.  Clarke,  135  Wis.  584,  116  N.  W. 
229.  And  he  cannot  make  such  a  gift  of  the  estate  even  though 
he  has,  under  the  will,  a  general  power  of  appointment,  where  there 
is  a  limitation  over  in  case  the  power  of  appointment  is  unexecuted: 
Sires  v.  Sires,  43  S.  C.  266,  21  S.  E.  115. 

d.    Bights  and.  Obligations  in  the  Use. 

L  In  General. — The  duties  of  the  tenant  for  life  to  the  remainder- 
man and  reversioner  are  considered  in  the  note  to  Peak  v.  Peak, 
137  Am.  St.  Eep.  651.  Generally  speaking,  it  may  be  said  that  the 
life  tenant  having  the  right  of  use  only,  in  either  real  or  personal 
property,  is  a  trustee  to  preserve  the  principal  for  the  remaindermen 
to  whom  it  is  to  pass  on  his  d«ath:  Hardy  v.  Mayhew,  158  Cal.  95, 
ante,  p.  73,  110  Pac.  113;  Goudie  v.  Johnston,  109  Ind.  427,  10  N.  E. 
296;  Hunt  v.  Smith,  58  N.  J.  Eq.  25,  43  Atl.  428.  It  hag  also  been 
held  that  the  owner  of  the  life  interest  may  be  compelled  to  make 
a  permanent  and  secure  investment  for  the  protection  of  those  whose 
interest  is  in  remainder:  Covenhoven  r.  Shuler,  2  Paige,  122,  21  Am. 
Dec.  73.  "It  is  a  very  old  equity  doctrine,"  said  the  court  in 
Goudie  v.  Johnston,  109  Ind.  427,  10  N.  E.  296,  "that  courts  will 
award  relief  to  one  holding  an  interest  in  remainder  against  the 
wrongs  of  an  owner  of  a  life  interest.  Anciently  the  rule  seems  to 
have  been  that  the  owner  of  the  life  interest  would  not  be  required 
to  give  security,  but  would  be  required  to  file  an  inventory  of  the 
property:  Foley  v.  Burnell,  1  Brown  Ch.  274;  Slanning  v.  Style,  3 
P.  Wms.  336.  Chancellor  Kent  says:  'Lord  Thurlow  said  that  the 
party  entitled  in  remainder  could  call  for  the  exhibition  ef  an  in- 
ventory of  the  property,  which  must  be  signed  by  the  legatee  for 
life,  and  deposited  in  court,  and  that  is  all  he  is  ordinarily  entitled 
to.  But  it  is  admitted  that  security  may  still  be  required  in  case 
of  a  real  danger  that  the  property  may  be  wasted,  secreted  or  re- 
moved': 2  Kent's  Commentaries,  12th  ed.,  354,  and  authorities  cited 
in  note." 

This  right  of  the  life  tenant  in  personal  property  to.  use  it  even 
to  the  extent  of  consuming  it,  and  the  right  of  the  remaindermen  to 
demand  security  for  the  preservation  of  the  property,  will  be  found 
discussed  in  Underwood  v.  Underwood,  162  Ala.  553,  136  Am.  St.  Rep. 
61,  50  South.  305;  Scott  v.  Scott,  137  Iowa,  239,  126  Am.  St.  Rep. 
277,  114  N.  W.  881,  23  L.  R.  A.,  N.  S.,  716;  Whittemore  v.  Russell, 
80  Me.  297,  6  Am.  St.  Rep.  200,  14  Atl.  197. 
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Waste  is  not  a  legitimate  enjoyment  of  a  life  estate,  said  the 
court  in  Cross  v.  Hendry,  39  Ind.  App.  246,  79  N.  E.  531;  and  in  a 
proper  case  the  court  will  restrain  waste  by  the  life  tenant:  Down- 
ing T,  Johnson,  5  CoW.  (45  Tenn.)  229.  The  facts  in  the  last-nam^d 
case,  however,  did  not  disclose  a  situation  calling  for  the  interposition 
of  the  court  to  protect  the  remaindermen;  and  the  court  animadverted 
rather  severely  upon  the  proceeding  of  the  complaining  executor  who 
sought  to  interfere  with  what  appeared  to  b©  a  perfectly  legitimate 
use  of  the  property  by  the  life  tenant,  the  widow  of  the  testator.  So, 
in  Copeland  v.  Barron,  72  Mo.  206,  where  a  testator  bequeathed  to 
his  father  and  mother,  and  the  survivor  of  them,  a  sum  of  money 
for  their  use  and  support,  during  the  term  of  their  lives,  any  part 
thereof  remaining  unexpended  after  their  death  to  go  to  the  testa- 
tor's »on,  it  was  held  that  while  the  legatees  took  but  a  life  estate, 
and  not  an  absolute  property  in  the  money,  they  were  entitled  to  the 
cusitody  and  control  of  it  during  their  lifetime,  or  until  used  and 
expended  for  their  support;  and  that  the  court  could  not  interfere 
with  their  possession  of  it,  unless  in  an  extreme  case  of  unfitness 
of  the  legatees  to  exercise  the  discretion  committed  to  them,  or  in 
the  case  of  a  threatened  wanton  ill-use  of  the  fund  intrusted  to 
their  care. 

In  the  case  of  In  re  Moore's  Estate,  163  Mich.  353,  128  N.  W.  198, 
it  was  held  that  the  word  "use,"  in  the  phrase  "she  shall  only  have 
the  use  and  interest  of  the  same  during  her  life,"  should  not  be  inter- 
preted as  granting  the  power  of  consumption;  that  the  word  clearly 
does  not,  in  its  ordinary  acceptance,  impart  the  power  to  dissipate, 
destroy,  or  consume.  So,  the  word  "comfort,"  it  was  held  in  Wyatt's 
Estate,  6  Misc.  Rep.  285,  30  N.  Y.  Supp.  275,  should  not  be  con- 
strued to  mean  "luxury,"  or  the  words  "maintenance  and  support" 
coupled  with  any  possibility  of  doubt  but  that  the  circumstances  of 
the  life  tenant  are  such  that  a  part  of  the  fund  or  corpus  of  the  estate 
is  needed  for  that  purpose. 

In  Estate  of  Cashman,  28  111.  App.  346,  it  was  said  to  be  clear  as 
a  principle  of  law,  ex  necessitate  rei,  that  a  life  estate  in  personal 
property  gives  the  donee  the  right  to  consume  such  articles  as  can- 
not be  enjoyed  without  consumption,  and  to  wear  out  by  use,  such 
as  cannot  be  used  without  wearing  out.  But  even  where  the  life 
tenant  has  the  right  and  power  to  dispose  absolutely  of  the  property, 
a  trust  obligation  rests  upon  him  to  use  the  proceeds  for  the  declared 
purposes  of  the  will:  Patty  v,  Goolsby,  51  Ark.  61,  9  S.  W.  846. 

2.  Care  of  the  Estate. — Where  the  life  tenant's  power  of  aliena- 
tion is  a  limited  one,  as  where  he  may  sell,  etc.,  as  "needed  for  his 
support  or  maintenance,"  it  is  his  duty  to  preserve  the  property  by 
making  ordinary  repairs;  and  there  is  no  rule  on  which  he  can 
predicate  a  demand  that  improvements  shall  be  placed  upon  the  prop- 
erty at  the  expense  of  the  remaindermen  for  his  benefit:  Hamilton 
v.  Hamilton,  140  Iowa,  282,  115  N.  W.  1012,  118  N.  W.  375.  A 
tenant  for  life  is  obliged  to  pay  the  ordinary  annual  taxes,  but  assess- 
ments laid  upon  the  property  by  the  municipal  authorities  for  per- 
manent improvements  are  to  be  apportioned  equitably  between  tha 
life  tenant  and  the  interests  in  remainder:  Pratt  v.  Douglas,  38  N.  J. 
Eq.  516.     And  see  note  to  First  Congregational  Church  v.  Terry,  114 
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Am.  St.  Rep.  448,  on  the  respective  duties  of  life  tenants  and  re- 
maindermen or  reversioners  to  pay  taxes.  Similarly,  where  the  execu- 
tor of  a  will,  a  few  months  before  the  life  tenant's  death,  pays 
th«  full  premium  for  three  years'  insurance  upon  the  building  in 
possession  of  the  life  tenant,  the  latter's  estate  is  chargeable  only 
with  a  proportionate  part  of  the  amount  paid:  In  r©  Wyatt's  Estate, 
6  Misc.  Rep.  285,  30  N.  Y.  Supp.  275. 


THOMAS  V.  WENTWORTH  HOTEL  COMPANY. 

[158  Cal.  275,  110  Pae.  942.] 

CORPORATION  —  Stockholder's  Liability  —  Pleading.  —  The 
measure  of  the  liability  of  a  stockholder  is  the  proportion  his  stock 
bears  to  all  the  stock  subscribed.  Hence  in  an  action  against  him 
for  his  proportionate  part  of  an  indebtedness  of  the  corporation,  the 
complaint  should  aver  the  total  number  of  sihares  subsicribed.  (p. 
121.) 

CORPORATION  — Stockholder's     Liability— Pleading.— Where, 

in  an  action  against  a  stockholder,  the  complaint  should  aver  the 
total  number  of  shares  of  stock  of  the  corporation  subscribed,  the 
use  of  "outstanding"  instead  of  "subscribed"  may  subject  the  aver- 
ment to  objection  as  being,  at  most,  imperfect  or  ambiguous,  which 
objection,  to  be  good,  must  be  raised  before  trial  and  judgment, 
(p.  122.) 

CORPORATION — Place  of  Business  in  Sister  State. — The  nam- 
ing, in  articles  of  incorporation,  of  a  locality  outside  of  the  state  as 
one  of  the  corporation's  principal  places  of  doing  business  is  equiva- 
lent to  declaring  that  the  corporation  is  to  do  business  in  part  in 
the  state  in  which  that  locality  is.     (p.  122.) 

CORPORATION — Stockholder's  Liability — Conflict  of  Laws. — 
A  member  of  an  extrastate  corporation  which  has  duly  filed  certified 
copies  of  its  articles  in  California  and  done  business  there  accordingly 
cannot,  as  to  such  business,  escape  liability  properly  his  under  the 
laws  of  California,  on  the  ground  of  the  contrary  effect  of  the  laws 
of  the  state  of  the  incorporation,     (p.  123.) 

CORPORATION — Stockholder's  Liability — What  Law  Enters 
into. — It  is  true  that  the  liability  of  a  stockholder  rests  upon  contract 
and  that  the  terms  of  the  contract  between  incorporators  are  to  be 
ascertained  from  the  articles  of  incorporation  read  in  the  light  of  the 
statute  which  authorized  the  creation  of  the  corporate  body;  but 
when  a  contract  is  made  with  reference  to  a  jurisdiction  other  than 
that  of  the  place  of  contracting,  the  parties  will  be  deemed  to  have 
inserted  in  their  agreement  the  law  of  that  other  jurisdiction,  and 
it  is  so  with  members  of  a  corporation  whose  articles  contemplate 
doing  business  in  a  sister  state,     (pp.  123,  124.) 

CORPORATION — Incorporation  Under  Laws  of  Another  State. 
The  fact  that  a  corporation  is  formed  in  one  state  with  the  declared 
purpose  of  doing  busiiness  partly  in  another  state  justifies  the  assump- 
tion that  with  regard  to  the  business  to  be  done  in  that  other  state 
the  incorporators  agree  to  be  bound  by  its  laws,  and  it  matters  not 
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whether  it  is  all  or  only  a  part  of  their  business  that  they  intend  to 
do  there,     (pp.  123,  124.) 

CORPORATION — Stockholder's  Liability — Conflict  of  Laws, — 
The  filing  in  due  form  in  California  of  certified  copies  of  articles  of 
an  eitrastate  corporation,  by  which  articles  a  stockholder  is  ex- 
pressly exempt  from  liability  for  corporate  debts — all  in  conformity 
with  the  laws  of  the  state  of  the  incorporation^ — does  not,  as  to  busi- 
ness done  by  the  company  in  California,  estop  a  creditor  in  the  latter 
state  to  sue  a  member  of  such  corporation,  in  the  face  of  the  laws 
of  California  which  expressly  withhold  such  exemption,     (p.  125.) 

W,  S.  Wright,  for  the  appellant. 

Porter,  Sutton  &  Cruickshank  and  J.  E.  Scott,  amicus 
curiae,  for  the  respondent. 

^'"^  SLOSS,  J.  The  defendant  "Warner,  a  stockholder  of 
the  Wentworth  Hotel  Company,  a  corporation,  appeals  from 
a  judgment  against  him  for  his  proportionate  share  of  the 
indebtedness  of  the  corporation  evidenced  by  two  promissory 
notes  executed,  and  by  their  terms  payable,  in  this  state. 
The  appeal  is  on  the  judgment-roll  alone. 

The  appellant  contends  that  each  of  the  two  counts  is  de- 
fective in  failing  to  allege  the  number  of  shares  of  stock  of 
the  corporation  which  had  been  subscribed.  Since  the 
liability  of  each  stockholder  is  measured  by  the  proportion 
which  his  stock  bears  to  the  "whole  of  the  subscribed  capital 
stock  or  shares  of  the  corporation"  (Civ.  Code,  sec.  322),  it 
is  plain  that  an  averment  of  the  amount  of  such  subscribed 
stock  is  an  essential  part  of  the  cause  of  action.  Without 
it  there  is  no  showing  of  one  of  the  elements  necessary  for 
the  computation  of  the  "proportion"  of  the  debt  for  which 
the  defendant  is  liable:  Bidwell  v.  Babcock,  87  Cal.  29,  25 
Pac.  752;  Koebling's  Sons  Co,  v,  Butler,  112  Cal,  677,  45 
Pac,  6. 

The  allegation  of  the  complaint  before  us  is  that,  at  the 
time  the  indebtedness  was  incurred,  "the  total  number  of 
shares  of  the  capital  stock  of  the  said  defendant,  Wentworth 
Hotel  Company,  then  outstanding  was  thirty-five  hundred." 
The  word  "outstanding"  can  hardly  be  said  to  be  the  exact 
equivalent  of  "subscribed,"  and  its  use  in  a  pleading  of  this 
character  is  not  to  be  commended.  At  the  same  time  it  is 
no  stretch  of  construction  to  say  that,  in  view  of  the  purpose 
of  the  action,  the  pleader  was  endeavoring,  by  means  of  the 
allegation  quoted,  to  set  forth  the  amount  of  the  total  sub- 
scribed stock.  In  one  of  our  own  decisions  (Knowles  v. 
Sandercock,  107  Cal.  629,  40  Pac.  1047),  the  word  "outstand- 
ing" was  used  in  the  sense  here  indicated.  In  speaking  of 
an  action  to  enforce  the  liability  of  stockholders,  the  court, 
per  Temple,  J.,  stated  that  "it  was  incumbent  upon  the 
plaintiff  to  prove  the  whole  amount  of  stock  outstanding  to 
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enable  the  court  to  determine  the  liability."  That  this 
mode  of  expression  is  found  in  the  course  of  the  argument 
in  an  opinion  is,  *'"*  of  course,  no  ground  for  saying  that 
it  is  sufficient  for  the  purposes  of  a  pleading.  We  may, 
however,  take  it  as  furnishing  some  basis  for  the  contention 
that  the  word  "outstanding,"  as  applied  to  shares  of  stock, 
may  bear  the  meaning  of  "subscribed."  If  this  be  so,  there 
is  not  a  total  failure  to  allege  the  necessary  fact,  but  rather 
an  imperfect  or  ambiguous  averment.  Such  defect  should  be 
reached  by  a  demurrer  pointing  out  the  special  objection: 
Kyan  v.  Jacques,  103  Cal.  280,  37  Pac.  186.  No  demurrer, 
general  or  special,  was  interposed  here,  and  we  think  that, 
after  trial  and!  judgment,  this  should  be  treated  as  "a  case 
of  defective  pleading  which  may  be  waived,  and  not  an 
entire  omission  to  plead  a  material  fact  which  is  fatal ' ' : 
KimbaU  v.  Richardson-Kimball  Co.,  Ill  Cal.  386,  43  Pac. 
1111. 

The  appellant  makes  the  further  point  that,  under  the  facts 
shown  by  the  pleadings  and  the  findings,  there  is  no  liability 
on  his  part.  The  Wentworth  Hotel  Company  was  incor- 
porated under  the  laws  of  the  territory  of  Arizona.  The 
complaint  alleges  that  it  was  organized  for  the  purpose, 
among  other  things,  of  transacting  business  in  the  county  of 
Los  Angeles,  state  of  California.  The  answer  does  not 
undertake  to  deny  this  otherwise  than  by  the  averment  that 
"the  only  words  in  the  articles  of  incorporation  of  said  de- 
fendant company  which  concern  its  possible  purpose  of  doing 
business  outside  of  the  territory  of  Arizona  are  as  follows," 
quoting  provisions  of  the  articles  to  the  effect  that  the  prin- 
cipal place  of  business  in  Arizona  is  Tucson,  and  the  principal 
place  of  business  outside  of  Arizona  shall  be  in  the  city  of 
Los  Angeles,  or,  at  the  option  of  the  board  of  directors, 
the  city  of  Pasadena,  California,  at  which  place  meetings 
of  stockholders  or  directors  shall  be  held,  and  quoting, 
further,  provisions  of  the  articles  describing  the  business  to 
be  transacted  in  very  comprehensive  terms.  The  findings 
follow  the  averment  of  the  complaint  that  the  corporation 
was  organized  for  the  purpose,  in  part,  of  doing  business 
in  Los  Angeles  county,  but  state,  further,  that  the  articles 
of  incorporation  contain  nothing  concerning  the  intent  to  do 
business  outside  of  Arizona,  beyond  the  matter  quoted  in 
defendant's  answer.  This  last  finding  does  not,  however, 
modify  the  finding  that  the  purpose  was,  in  part,  to  transact 
business  in  Los  Angeles.  The  answer  raised  no  substantial 
issue  in  this  regard.  The  articles,  so  far  ^"^^  as  set  forth 
in  the  defendant's  pleading,  plainly  declared  the  purpose 
of  transacting  some,  if  not  the  principal  part,  of  the  corporate 
business  in  Los  Angeles  county.  The  court  found,  further, 
that  at  the  time  the  liabilities  upon  which  the  action  is  based 
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were  incurred,  the  corporation  was  actually  doing  business 
in  said  county  and  the  appellant  was  a  resident  of  this  state. 

The  appellant's  claim  of  exemption  is  based  upon  the  fol- 
lowing allegations  of  his  answer,  which  were  found  by  the 
court  to  be  true.  The  laws  of  Arizona,  under  which  the 
Wentworth  Hotel  Company  was  incorporated,  provide  for  the 
formation  of  corporations  for  the  transaction  of  any  lawful 
business,  and  that  such  corporations  shall  have  power,  among 
other  things,  "to  exempt  the  private  property  of  members 
from  liability  for  corporate  debts."  The  articles  of  incor- 
poration are  required  to  state  whether  private  property  is 
to  be  exempt  from  corporate  debts.  If  not  so  exempted, 
stockholders  are  liable  for  the  debts  of  the  corporation  in  the 
proportion  which  their  stock  bears  to  the  whole  capital  stock. 
The  articles  of  incorporation  of  the  Wentworth  Hotel  Com- 
pany expressly  declare  that  the  stock  shall  be  nonassessable, 
and  that  "the  private  property  of  the  stockholders  of  this 
corporation  shall  be  and  is  hereby  made  forever  exempt  from 
all  liability  for  its  debts  or  obligations."  Certified  copies  of 
these  articles  were  filed  with  the  Secretary  of  State  of  Cali- 
fornia and  with  the  clerk  of  the  county  of  Los  Angeles. 

The  facts  so  set  up  and  found  do  not  constitute  any  de- 
fense to  the  action — a  conclusion  which  requires  no  support 
further  than  that  afforded  by  a  citation  of  the  cases  of  Pin- 
ney  v.  Nelson,  183  U.  S.  144,  22  Sup.  Ct.  Kep.  52,  46  L.  ed. 
125,  and  Peck  v.  Noee,  154  Cal.  351,  97  Pac.  865.  In  the 
first  of  these  cases  it  was  held  that  stockholders  of  a  Colo- 
rado corporation,  whose  articles  of  incorporation  declared 
its  purpose  of  doing  part  of  its  business  in  the  state  of  Cali- 
fornia, were  liable  according  to  the  provisions  of  section  322 
of  the  Civil  Code  for  liabilities  incurred  by  the  corporation 
in  the  latter  state,  notwithstanding  the  fact  that  under  the 
laws  of  Colorado  a  stockholder  is  not  liable  for  any  portion 
of  the  corporate  debt.  In  Peck  v.  Noee,  the  rule  was  applied 
to  a  case  of  a  corporation  organized  under  the  laws  of  Nevada, 
whose  constitution  provided  that  "corporators  of  corpora- 
tions formed  under  the  laws  of  this  ^^^  state  shall  not  be 
individually  liable  for  the  debts  or  liabilities  of  such  corpora- 
tions." The  appellant  has  not  succeeded  in  distinguishing 
the  case  at  bar  from  those  cited.  It  is  true,  as  contended, 
that  the  liability  of  stockholders  rests  upon  contract,  and 
that  the  terms  of  the  contract  between  the  incorporators  are 
ordinarily  to  be  ascertained  from  the  articles  of  incorpora- 
tion, read  in  the  light  of  the  statute  which  authorizes  the 
creation  of  the  corporate  body.  But,  as  is  pointed  out  by 
the  supreme  court  of  the  United  States  in  Pinney  v.  Nelson, 
183  U.  S.  144,  22  Sup.  Ct.  Rep.  52,  46  L.  ed.  125,  when  a 
contract  is  made  with  reference  to  the  laws  of  a  jurisdiction 
other  than  that  of  the  place  of  contracting,  the  parties  will 
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be  deemed  to  have  incorporated  into  their  agreement  the 
law  of  the  jurisdiction  with  reference  to  which  they  were 
contracting.  Accordingly,  says  the  court,  "when  a  corpora- 
tion is  formed  in  one  state,  and  by  the  express  terms  of  its 
charter  it  is  created  for  doing  business  in  another  state,  and 
business  is  done  in  that  state,  it  must  be  assumed  that  the 
charter  contract  was  made  with  reference  to  its  laws;  and 
the  liabilities  which  those  laws  impose  will  attend  the 
transaction  of  such  business."  It  can  make  no  difference 
that  in  Pinney  v.  Nelson  and  Peck  v.  Noee,  the  freedom 
from  individual  liability  was  declared  by  statute  or  constitu- 
tion, whereas  here  it  was,  under  the  authority  of  the  statute, 
declared  in  the  articles.  The  provision  of  the  articles  can 
have  no  greater  force  than  is  to  be  attributed  to  the  express 
law  of  the  state  creating  the  corporation.  Such  law  is,  for 
most  purposes,  imported  into  the  contract  of  association  and 
forms  a  part  of  it,  whether  stated'  in  the  charter  or  not. 
But,  in  so  far  as  the  charter  or  articles  declare  an  intent  to 
do  business  in  another  state,  the  law  of  that  state  becomes, 
so  far  as  concerns  business  there  done,  a  part  of  the  contract. 
The  articles,  like  the  law  itself,  are  not  to  be  read  as  provid- 
ing for  exemption  from  stockholders'  liability  for  debts  to 
be  incurred  in  a  state  which  permits  foreign  corporations  to 
come  in  only  upon  condition  that  the  stockholders  shall  be 
liable  for  the  corporate  debts.  And  here  is  the  answer  to 
the  suggestion  that  the  filing,  in  this  state,  of  certified  copies 
of  the  articles  conveyed  to  creditors  constructive  notice  of 
the  fact  that  the  contract  of  the  corporators  exempted  them 
from  liability  and  estopped  the  creditors  from  claiming 
such  liability.  The  contract,  properly  construed,  does  not 
^*^  purport  to  apply  such  exemption  to  business  done  in  Cali- 
fornia, and  there  is  no  ground,  therefore,  for  the  operation 
of  an  estoppel. 

The  appellant  argues,  in  his  brief,  that  in  both  of  the  cases 
relied  on  by  the  plaintiff  the  articles  showed  an  intent  to  do 
the  entire  corporate  business  in  California,  whereas  here  the 
articles  indicate  an  intent  to  do  a  part  of  the  business  of 
the  corporation  in  other  places.  The  supposed  distinction 
does  not  really  exist.  The  articles  of  incorporation  in  the 
Pinney  case  declared,  merely,  a  purpose  of  carrying  on  part 
of  the  business  beyond  the  limits  of  Colorado,  the  state  of 
incorporation,  and  provided  for  an  office  and  place  of  busi- 
ness in  Colorado.  In  this  respect  the  articles  are  very 
similar  to  those  of  the  corporation  here  involved.  But  if 
the  fact  were  as  suggested,  it  would  present  no  valid  ground 
of  discrimination.  The  fact  that  a  corporation  is  formed 
in  one  state  with  the  declared  purpose  of  doing  business 
in  another  justifies,  as  we  have  seen,  the  assumption  that, 
with  regard  to  the  business  to  be  done  in  such  other  state, 
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the  corporators  agree  to  be  bound  by  its  laws.  It  can  make 
no  difference  whether  they  intend  to  do  all  or  only  a  part 
of  their  business  in  such  state.  Their  relations  to  the  state 
into  which  they  come,  with  regard  to  business  there  done 
cannot  be  affected  by  the  circumstance  that  they  also  intend 
to,  or  do,  transact  some  business  elsewhere. 

There  is  no  injustice  or  hardship  in  this  result.  The  law 
of  this  state  declares  in  express  terms  that  "the  liability  of 
each  stockholder  of  a  corporation  formed  under  the  laws  of 
any  other  state  or  territory  of  the  United  States,  or  of  any 
foreign  country,  and  doing  business  within  this  state,  is  the 
same  as  the  liability  of  a  stockholder  of  a  corporation  created 
under  the  constitution  and  laws  of  this  state":  Civ.  Code, 
sec.  322.  This  statute  carries  out  the  constitutional  mandate 
that  foreign  corporations  shall  not  be  "allowed  to  transact 
business  within  this  state  on  more  favorable  conditions  than 
are  prescribed  by  law  to  similar  corporations  organized  under 
the  laws  of  this  state":  Cal.  Const.,  art.  12,  sec.  15.  These 
provisions  existed  when  this  corporation  was  formed  for  the 
express  purpose  of  doing  business  in  California.  The  stock- 
holders, seeking  to  avail  themselves  of  the  permission  granted 
by  this  state  to  foreign  corporations  to  do  business  here, 
knew,  or  should  have  known,  the  terms  upon  which  this 
privilege  ^^^  was  tendered.  They  should  not  be  allowed  to 
take  advantage  of  the  benefits  afforded  by  our  law,  at  the 
same  time  repudiating  the  accompanying  burdens. 

The  judgment  is  affirmed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 


In  Consenting  to  Allow  Foreign  Corporations  to  Carry  on  Business 
within  the  state,  the  state  has  the  right  to  attach  any  kind  of  con- 
ditions to  such  consent:  Metropolitan  Life  Ins.  Co.  v.  Board  of 
Assessors,  115  La.  698,  116  Am.  St.  Kep.  179;  provided  matters  of  a 
federal  nature  are  not  affected  thereby:  Cook  v.  Rowland,  74  Vt. 
SOS,  93  Am.  St.  Rep.  912.  In  California  the  restrictions  are,  as  shown 
in  the  principal  case,  that  foreign  corporations  shall  not  be  "allowed 
to  transact  business  within  this  state  on  more  favorable  conditions 
than  are  prescribed  by  law  to  similar  corporations  organized  under 
the  laws  of  this  state,"  and  that  "the  liability  of  each  stockholder  of 
a  corporation  formed  under  the  laws  of  any  other  state  or  territory 
of  the  United  States,  or  of  any  foreign  country,  and  doing  business 
within  this  state,  is  the  same  as  the  liability  of  a  stockholder  of  a 
corporation  created  under  th«  constitution  and  laws  of  this  state." 
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BOONE  V.  TEMPLEMAN. 

[158  Cal.  290,  110  Pac.  947.] 

VENDOR  AND  VENDEE— Waiver  of  Vendee's  Default.— Ac- 
ceptance by  a  vendor,  without  objection,  of  money  past  due  as  part 
of  the  price,  payable  under  the  contract  in  installments  on  specified 
days,  time  being  of  the  essence  of  the  contract,  is  a  waiver  of  all 
breaches  past  and  present  and  avoids  a  forfeiture,     (pp.  129,  130.) 

VENDOE  AND  VENDEE— Waiver  of  Vendee's  Default.— Ac- 
ceptance by  a  vendor,  without  objection,  of  one  payment  long  after 
maturity  is  no  waiver  of  hia  right  to  declare  a  forfeiture  for  install- 
ments becoming  delinquent  on  some  future  day.     (pp.  130,  131.) 

VENDOR  AND  VENDEE.— Although  Forbearance  by  the 
Vendor  to  declare  a  forfeiture  for  one  overdue  payment  does  not 
waive  his  right  to  declare  such  for  a  Bubsequent  delinquency  of  the 
sort,  still,  after  a  long  course  of  such  indulgence  and  the  suffering  of 
the  vendee  to  remain  in  possession  meantime,  equity  would  require 
the  vendor  to  give  definite  and  specific  notice  before  being  allowed 
to  act  on  the  right,     (p.  130,  131.) 

VENDOR  AND  VENDEE— Default  in  Payments— Remedies.— 
When  a  contract  for  the  sale  of  land  calls  for  payment  of  the  price 
by  the  vendee  at  different  times  in  installments,  and  the  delivery  of 
a  deed  by  the  vendor  upon  the  final  payment,  the  vendor  may  »ue 
for  any  installment  immediately  upon,  its  becoming  delinquent;  but 
if  he  fails  to  do  this  and  waits  until  the  time  specified  for  the  final 
payment,  he  must  tender  a  deed  before  demanding  payment,  and 
without  such  tender  he  cannot  declare  a  forfeiture  or  maintain  a 
Buit  for  either  the  whole  price  or  an  intermediate  installment,  (pp. 
131,  132.) 

VENDOR  AND  VENDEE— Time  Material— Vendee's  Right.— 
When  time  is  material  to  the  contract,  rather  than  of  its  essence,  and 
the  vendee  is  in  possession  with  the  vendor's  consent,  the  vendee's 
mere  delay  in  either  bringing  suit  or  paying  will  not  prevent  his 
compelling  a  conveyance  when  at  last  he  does  pay  or  tender  the 
amount  due.  His  right  to  relief  endures  until  the  vendor  shall  have 
duly  demanded  payment  within  some  named  period  with  rescission 
as  the  alternative,  and  the  vendee  shall  have  thereupon  defaulted, 
(pp.  132,  133.) 

VENDOR  AND  VENDEE— Time  as  Essence. — When  under  a 
contract  for  the  sale  of  land  time  was  originally  essential,  but  for 
suflScient  cause  a  forfeiture  for  default  has  been  waived,  time  ceases 
to  be  essential  and  becomes  only  material  thereafter  until  the  •vendor 
makes  it  essential  again  by  proper  notice  and  demand,     (p.  133.) 

VENDOR  AND  VENDEE— Waiver  of  Vendee's  Delinquency. — 
Where  a  vendee,  under  a  written  contract  for  the  sale  of  land  which 
provided  for  payment  of  the  deferred  part  of  the  price  in  install- 
ments on  a  named  day  of  each  month  from  the  date  onward,  and 
the  execution  of  a  deed  to  him  at  last  upon  full  payment — time 
being  of  the  essence — the  vendor  having  the  right  meanwhile  to 
declare  a  forfeiture  upon  an  installment  being  in  arrears  for  sixty 
days,  paid  installments  now  and  then  for  a  time  with  indifference  to 
the  days  named,  sometimes  with  intervals  of  more  than  sixty  days, 
the  vendor  not  objecting,  and  then  suspended  payments,  and  the 
vendor  never  notified  him  of  the  delinquency  until  more  than  three 
years  from  the  last  actual  payment,  but  served  him  then  with  a 
writing^  in  form  a  rescission,  and  thereupon  he,  the  vendee,  demanded 
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a  statement  of  the  amount  due  and  offered  to  pay  up,  which  offer 
was  rejected,  a  forfeiture  had  been  waived  and  thereafter  time  was 
not  essential,  but  its  efflnx  was  a  material  fact  bearing  upon  the  right 
of  the  vendee  to  enforce  performance  by  suit.      (p.  133.) 

VENDOR  AND  VENDEE.— The  Defense  of  Laches  may  be 
Made  when  the  lapse  of  time  is  less  than  the  statutory  period  of 
limitation,  but  in  such  cases  it  can  be  maintained  only  when  from 
the  delay  and.  circumstances  there  appears  either  actual  or  pre- 
sumptive injury  or  prejudice  to  the  other  party,     (p.  133.) 

VENDOR  AND  VENDEE— Delay  In  Payments— Interest.— The 
fact  that  the  agreed  price  under  a  contract  for  the  sale  of  land  draws 
eight  per  cent  annual  interest  and  up  to  the  becoming  due  of  the 
final  installment  of  such  price  is  payable  monthly  and  compounded 
monthly  fa  to  be  regarded,  in  the  lack  of  a  s'howing  to  the  contrary, 
as  indicating  that  the  vendor  is  sufficiently  compensated  for  delay  in 
the  payment  of  the  principal  and  that  he  is  not  prejudiced  by  such 
delay,     (p.  133.) 

A.  E.  Shaw,  Leon  E.  Martin  and  Keyes  &  Martin,  for  the 
appellant. 

Chickering  &  Gregory,  for  the  respondents. 

^®^  SHAW,  J.  Appeal  by  plaintiff  from  a  judgment  in 
favor  of  the  defendants,  given  after  a  ruling  sustaining  a 
general  demurrer  to  the  complaint.  The  sole  question  pre- 
sented is  the  sufficiency  of  the  facts  stated  in  the  complaint 
to  constitute  a  cause  of  action. 

The  plaintiff  sued  to  enforce  specific  performance  of  a  con- 
tract for  the  sale  of  land,  executed  by  him,  as  purchaser,  and 
by  Templeman  as  vendor.  Mayer  is  a  subsequent  purchaser 
from  Templeman,  with  notice  of  plaintiff's  rights.  The  con- 
tract of  sale  was  in  writing,  and  was  executed  on  October  17, 
1901.  The  price  fixed  for  the  land  was  $2,750,  of  which 
$600  was  paid  at  the  time  of  the  execution  of  the  contract. 
The  remainder,  $2,150,  was  to  be  paid  thereafter  in  monthly 
installments  of  $50  each,  with  interest  at  the  rate  of  eight 
per  cent  per  annum,  said  installments  and  interest  to  be 
paid  in  advance  on  the  fifth  day  of  each  month,  beginning 
on  November  5,  1901.  The  interest  was  to  be  compounded 
if  not  paid  as  it  fell  due.  If  any  ^^*  installment  of  prin- 
cipal and  interest  was  not  paid  within  sixty  days  after  it 
became  due,  the  whole  of  the  unpaid  portion  of  the  price 
should,  at  the  election  of  the  vendor,  forthwith  become  due, 
in  which  event  the  vendor  was  given  power  to  sell  the  land 
to  pay  the  sum  unpaid  and  all  previous  payments  were 
thereupon  to  become  forfeited.  The  title  to  the  land  re- 
mained in  the  vendor,  and  he  was  to  convey  the  same  to 
Boone  when  the  price  was  fully  paid.  Boone  was  to  have 
immediate  possession,  and  he  was  to  pay  all  taxes  and  assess- 
ments on  the  land.  He  received  immediate  possession,  and 
has  ever  since  retained  possession  of  the  land,  occupying  and 
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using  it,  but  making  no  improvements.  Time  was  declared 
to  be  of  the  essence  of  the  contract. 

In  addition  to  the  $600  paid  when  the  contract  was 
executed,  Boone  paid  $50  on  November  2,  1901 ;  $50  on  De- 
cember 12,  1901 ;  $150  on  March  27,  1902 ;  $100  on  June  8, 
1902;  $150  on  September  8,  1902,  and  $250  on  April  24, 
1903.  He  has  made  no  other  payments  of  principal  or  in- 
terest. Nothing  is  averred  concerning  taxes  and  assessments. 
The  amended  complaint  was  filed  on  July  19,  1907.  The 
date  of  filing  the  original  complaint  is  not  shown  in  the 
record  on  appeal.  Counsel  for  respondents  in  their  brief 
say  the  action  was  begun  on  March  18,  1907,  and  this  is  not 
controverted. 

The  contention  of  the  respondents  is  that,  by  his  failure  to 
make  the  payments  of  the  contract  price  as  they  fell  due, 
the  plaintiff  has  forfeited  his  rights  to  a  conveyance  under 
the  contract,  and  that,  by  reason  of  his  delay  and  laches  in 
beginning  the  action,  it  has  become  barred.  Anticipating 
these  assertions,  the  plaintiff  alleges  certain  facts  which  he 
claims  excuses  the  failure  and  delay  and  prevents  the  for- 
feiture of  his  rights. 

It  will  be  observed  that  only  one  payment  was  made  when 
due,  that  of  November  2,  1901,  which  was  three  days  in  ad- 
vance of  the  time  specified.  The  others  were  all  made  after 
the  time  fixed.  The  installments  due  in  January,  February, 
and  March,  1902,  respectively,  were  paid  in  a  lump  sum  of 
$150  on  March  27th.  Those  for  April  5  and  May  5,  1902, 
were  not  paid  until  June  8th.  Those  for  June,  July,  and 
August,  1902,  were  not  paid  until  September  ^^^  8th.  The 
next  and  last  payment,  $250,  was  on  April  24,  1903,  and  this 
would  pay  up  for  only  five  additional  months,  including  the 
$50  falling  due  February  5,  1903.  We  have  not  included 
the  accruing  interest  in  this  computation.  It  is  alleged  that 
each  of  these  payments  was  accepted  by  Templeman  "without 
objecting  thereto  on  the  ground  that  plaintiff  was  not  com- 
plying with  his  contract,"  Templeman  never  demanded  any 
payments  whatever,  and  never,  until  July,  1906,  notified 
plaintiff  that  he  was  delinquent  in  making  payments  on  the 
price,  and  he  has  never  tendered  a  deed  or  demanded  the 
balance  of  the  price.  So  far  as  appears,  he  never  demanded 
possession.  In  July,  1906,  Templeman,  without  any  previous 
demand  for  performance,  gave  Boone  a  written  statement 
purporting  to  rescind  said  contract.  Boone  immediately 
offered  to  pay  Templeman  $1,000  upon  the  price,  asked  a 
statement  of  the  exact  balance  due,  and  offered  to  pay  the 
whole  thereof  as  soon  as  it  was  ascertained.  Templeman 
refused  to  accept  the  $1,000,  or  to  give  a  statement  of  the 
balance  due,  but  said  he  would  consider  and  let  Boone  know 
in  a  few  days  what  he  would  do  about  it.     Templeman  did' 
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not  make  any  further  communication  to  Boone  on  the  subject. 
On  December  3,  1906,  Boone  made  an  offer  in  writing  to 
Templeman  to  pay  all  sums  of  money  due  under  the  con- 
tract and  to  fully  perform  the  same  upon  the  condition  that 
Templeman  should  perform  on  his  part  by  executing  the 
necessary  deed.  Boone  was  then,  and  ever  since  has  been, 
ready,  willing  and  able  to  perform.  Templeman  made  no 
objection  to  the  sufficiency  of  Boone's  offer,  nor  any  objec- 
tion thereto  whatever,  but  referred  Boone  to  his  attorneys. 
His  attorneys  were  forthwith  seen,  and  they  said  Templeman 
would  at  once  begin  suit  against  Boone  about  the  matter. 
No  suit  was  begun  by  Templeman,  however,  and  after  learn- 
ing from  Templeman 's  attorneys  that  such  suit  would  not 
be  instituted,  Boone  began  the  present  action. 

The  plaintiff  contends  that  the  conduct  of  Templeman  in 
the  matter  amounts  to  a  waiver  of  the  condition  that  time 
should  be  of  the  essence  of  the  contract  and  of  his  right  to 
declare  a  forfeiture  for  nonpayment. 

The  general  rule  on  the  subject  is  thus  stated  by  Mr. 
Pomeroy:  "A  condition  that  the  title  shall  be  made,  or  the 
price  shall  be  paid,  on  or  before  a  day  named,  may  be  waived 
by  the  ^'-^^  party  entitled  to  performance;  and  if  such  party 
thus  waives  the  exact  performance  at  the  day,  or  if  he  goes 
on  treating  the  agreement  as  still  binding  after  default  has 
been  made,  he  cannot  afterward  turn  around  and  set  up  the 
delay  or  default  as  creating  a  forfeiture,  and  therefore  a 
defense":  Pomeroy  on  Contracts,  sec.  337.  "The  one  en- 
titled to  insist  upon  a  punctual  performance  by  the  other 
or  else  that  the  agreement  be  ended,  may  waive  his  right 
and  the  benefit  of  any  objection  which  he  might  raise  to  a 
performance  after  the  prescribed  time,  either  expressly  or 
by  his  conduct;  and  his  conduct  will  operate  as  a  waiver 
when  it  is  consistent  only  with  a  purpose  on  his  part  to  re- 
gard the  contract  as  still  subsisting,  and  not  ended  by  the 
other  party's  default":  Pomeroy  on  Contracts,  sec.  294. 
Mr.  Sugden  says:  "Although  time  be  made  of  the  essence 
of  the  contract,  yet  the  condition  may  be  waived,  just  as 
in  an  ordinary  case ;  but  if  the  purchase  money  is  to  be  paid 
by  installments,  each  breach  in  nonpayment  is  a  new  breach 
of  the  agreement,  and  gives  the  seller  a  right  to  rescind  the 
contract,  but  that  right  should  be  asserted  the  moment  the 
breach  occurs":  1  Sugden  on  Vendors,  c.  6,  sees.  3-20,  *p. 
271.  To  this  point  are  cited  Hunter  v.  Daniel,  4  Hare,  432; 
Linscott  V.  Buck,  33  Me.  530,  and  Grigg  v.  Landis,  21  N. 
J.  Eq.  494,  which  fully  support  the  text.  Mr.  Warvelle  says : 
"Where  a  forfeiture  has  been  practically  waived  by  partial 
payments  by  the  vendee  after  the  time  prescribed,  the  ven- 
dee cannot  then  suddenly  stop  short  and  insist  upon  a  for- 
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feitiire  for  the  nonpayment  of  the  arrears  remaining  unpaid, 
without  any  previous  notice  of  the  intention  to  do  so  if  the 
arrears  are  not  paid";  citing  Harris  v.  Troup,  8  Paige  (N. 
Y.),  423,  to  the  same  effect;  2  Warvelle  on  Vendors,  sec. 
820,  p.  962. 

These  authorities  make  it  clear  that  the  acceptance  of  pay- 
ments of  installments  on  the  price  by  Templeman,  without 
objection  long  after  they  had  become  due,  was  a  waiver  of  all 
breaches  which  had  occurred  at  or  prior  to  the  time  such 
payments  were  actually  made,  and  that  he  could  not  after- 
ward insist  upon  a  forfeiture  on  account  thereof.  On  April 
24,  1903,  when  the  last  payment  was  made,  after  crediting 
that  payment,  there  still  remained  due  and  unpaid  the  two 
installments  for  March  and  April  of  that  year,  and  all  the 
interest  accrued  to  that  date.  As  to  these  breaches  the  for- 
feiture was  waived.  The  respondent  does  not  seriously  dis- 
pute ^^^  this.  But  $1,200  of  the  price  becomes  due  after 
April,  1903,  and  there  was  a  new  breach  of  the  agreement 
on  the  fifth  day  of  May  and  on  the  fifth  day  of  each  month 
thereafter,  until  May  5,  1905.  The  controlling  question  in 
the  case,  therefore,  is  whether  or  not  the  conduct  of  Temple- 
man,  as  averred  in  the  complaint,  constituted  a  waiver  of 
the  condition  that  time  was  of  the  essence  of  the  contract, 
as  applied  to  the  payments  falling  due  after  April  24,  1903, 
when  the  last  sum  paid  was  accepted. 

The  decisions  are  not  entirely  harmonious  on  this  point. 
We  find  none  that  goes  so  far  as  to  hold  that  the  mere  accept- 
ance of  one  payment  after  its  maturity  will  waive  the  right 
to  declare  a  forfeiture  if  default  occurs  in  subsequent  in- 
stallments. In  Lent  v.  Burlington  etc.  Co.,  11  Neb.  201, 
8  N.  W.  431,  the  court  on  this  point  says:  "The  simple  act 
of  receiving  a  payment  after  the  date  when  the  payee  was 
bound  to  accept  it,  without  more,  is  no  excuse  for  laches  as 
to  future  payments.  The  effect  of  the  acceptance  is  ex- 
hausted upon  the  payment  made,  and  as  to  those  following, 
the  provisions  of  the  contract  are  left  to  operate  with  un- 
impaired force."  To  the  same  effect  are  Phelps  v.  Illinois 
Cent.  R.  Co.,  63  111.  468 ;  Stow  v.  Russell,  36  111.  18 ;  Keefe 
V.  Fairfield,  184  Mass.  334,  68  N.  E.  342,  and  Cash  v.  Meisen- 
heimer,  53  Wash.  576,  102  Pac.  429.  But  in  the  present 
ease  we  have  much  more  than  this.  Boone  was  in  the  pos- 
session and  in  actual  use  of  the  land  during  the  whole  period. 
A  payment  of  $50  was  due  on  the  price  on  the  fifth  day  of 
every  month  after  November,  1901,  Not  one  of  these  pay- 
ments had  been  made  on  the  day  they  were  due,  nor,  except 
the  first,  until  months  afterward.  Fourteen  payments  in 
succession  had  been  accepted  after  maturity  and  without 
objection  or  protest  of  any  kind.  Interest  fell  due  each 
month,  but  nothing  was  paid  as  interest,  and  none  was  de- 
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manded,  nor  were  any  objections  raised  on  that  score.  After 
the  acceptance  of  the  last  sum  paid,  twenty-four  additional 
payments  of  principal  and  interest  fell  due  and  were  not 
paid,  Boone  remaining  in  possession  and  Templeman  ap- 
parently acquiescing  in  the  continuance  of  the  contract, 
giving  no  notice  to  the  contrary,  nor  doing  anything  incon- 
sistent therewith  for  still  another  period  of  fourteen  months. 
We  think  from  these  facts  a  court  might  infer  a  waiver  of 
the  conditions  regarding  forfeiture  and  time,  and  ^®''  that 
they  supported  the  general  allegation  of  the  complaint  that 
Templeman  had  waived  those  conditions.  The  authorities 
with  practical  unanimity  so  hold.  In  Monson  v.  Bragdon, 
159  111.  61,  42  N.  E.  383,  the  court,  upon  similar  facts,  says: 
"While  not  necessarily  an  absolute  permanent  waiver,  yet 
in  a  court  of  equity  there  was  at  least  such  a  temporary  sus- 
pension of  the  right  (of  forfeiture)  as  could  only  be  restored 
by  his  giving  a  definite  and  specific  notice  of  an  intention 
to  that  effect."  Similar  rulings  were  made  in  Steele  v. 
Branch,  40  Cal.  13;  Hudson  v.  Duke,  21  Ga.  403;  Kansas 
L.  Co.  V.  Harrigan,  36  Kan.  387,  13  Pac.  564;  Pier  v.  Lee, 
14  S.  D.  600,  86  N.  W.  642;  Timmins  v.  Russell,  13  N.  D. 
487,  99  N.  W.  48;  Merriam  v.  Goodett,  36  Neb.  384,  54 
N.  W.  686 ;  Gaughen  v.  Kerr,  99  Iowa,  214,  68  N.  W.  694 ; 
Cughan  v.  Larsen,  13  N.  D.  373,  100  N.  W.  1088 ;  Fargusson 
V.  Talcott,  7  N.  D.  183,  73  N.  W.  207 ;  Keator  v.  Ferguson, 
20  S.  D.  473,  129  Am.  St.  Rep.  947,  107  N.  W.  678 ;  Peck  v. 
Brighton  Co.,  69  111.  200. 

Another  proposition  seems  applicable  to  t"'^"  question  of 
forfeiture.  Templeman  did  not  exercise  his  option  to  declare 
the  whole  price  due  upon  the  default  for  sixty  days  in  paying 
any  of  the  installments,  but  suffered  it  all  to  become  due  by 
lapse  of  time.  Where  in  a  contract  for  the  sale  of  land  the 
price  is  made  payable  in  installments  at  different  times  and 
the  deed  is  to  be  made  when  the  whole  is  paid,  the  vendor 
may,  upon  failure  to  pay  any  intermediate  installment,  forth- 
with sue  for  its  recovery.  But  if  he  allows  the  whole  to  be- 
come due,  the  payment  of  the  price  then  becomes  a  dependent 
and  concurrent  condition,  nonpayment  alone  does  not  put 
the  vendee  in  default,  the  vendor  must  tender  a  deM  as  a 
condition  to  demanding  payment  of  the  price,  and  he  cannot, 
without  such  tender,  declare  a  forfeiture,  or  maintain  a  suit 
either  for  the  whole  price  or  for  an  intermediate  installment : 
McCroskey  v.  Ladd,  96  Cal.  455,  31  Pac.  558 ;  Russ  L.  &  M. 
Co.  V.  Muscupiabe  etc.  Co.,  120  Cal.  521,  65  Am.  St.  Rep. 
186,  52  Pac.  995 ;  Clock  v.  Howard  &  Wilson  C.  Co.,  123  Cal. 
18,  69  Am.  St.  Rep.  17,  55  Pac.  713,  43  L.  R.  A.  199 ;  Under- 
wood V.  Tew,  7  Wash.  297,  34  Pac.  1100 ;  Malaby  v.  Kuns,  3 
Ind.  398 ;  Gorham  v.  Reeves,  3  Ind.  83 ;  McCulloch  v.  Dawson, 
1  Ind.  413;  Cunningham  v.  Gwinn,  4  Blackf.  (Ind.)  341,  and 
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cases  cited  in  McCroskey  v.  Ladd.  There  are  a  few  cases  to 
the  contrary:  Duncan  ^^^  v.  Charles,  4  Scam.  (111.)  561; 
Sheeren  v.  Moses,  84  111.  448 ;  Biddle  v.  Coryell,  18  N.  J.  L. 
377,  38  Am.  Dec.  521.  Templeman  did  not  declare  a  for- 
feiture, nor  take  any  steps  toward  doing  so  until  July,  1906, 
more  than  a  year  after  the  last  payment  became  due.  He 
could  not,  at  that  time,  put  Boone  in  default  as  to  any  of  the 
payments  so  as  to  work  a  forfeiture,  without  tendering  a 
conveyance  of  the  land.  Until  Boone  was  in  default  there 
was  no  right  of  forfeiture.  He  attempted  to  declare  a  for- 
feiture without  tendering  a  deed.  Having,  by  his  conduct, 
w^aived  the  right  of  forfeiture  for  nonpayment  of  the  install- 
ments at  the  precise  date  of  maturity,  he  could  not,  after  the 
whole  became  due,  revive  or  renew  it  without  previous  notice 
accompanied  by  a  tender  of  a  deed.  Upon  the  face  of  the 
complaint  we  hold  that  the  contract  is  still  subsisting.  We  find 
nothing  in  the  opinion  in  Clock  v.  Howard,  123  Cal.  18,  69 
Am.  St.  Rep.  17,  55  Pac.  713,  43  L.  R.  A.  199,  in  any  manner 
inconsistent  with  what  is  here  said.  That  w^as  a  suit  against 
a  vendor  to  recover  purchase  money  paid.  The  subject  of  a 
waiver  of  the  right  to  a  forfeiture  was  not  involved.  We  have 
treated  the  case  upon  the  theory  that  a  forfeiture  would  occur 
by  a  mere  failure  to  pay  an  intermediate  installment,  and 
without  awaiting  the  lapse  of  sixty  days  and  giving  the  notice 
of  election  to  declare  the  whole  due,  as  provided  in  the  con- 
tract. As  the  question  has  not  been  argued  and  the  contract 
is  not  set  out  in  full,  we  do  not  wish  to  be  understood  as 
definitely  deciding  anything  to  that  effect. 

On  the  subject  of  laches  the  following  statements  of  Pro- 
fessor Pomeroy  are  pertinent:  "When  the  purchaser  has  re- 
ceived the  equitable  title,  has  obtained  possession  of  the  land, 
has  been  in  the  enjoyment  of  its  rents  and  profits,  has  paid 
the  price,  and  nothing  remains  to  complete  the  contract  ex- 
cept the  conveyance  of  the  legal  title,  and  nothing  has  hap- 
pened which  rendered  the  want  of  the  legal  title  injurious  or 
detrimental  to  the  vendee,  a  delay  in  conveying  the  legal  title, 
though  lasting  through  many  years,  and  without  any  excuse 
of  real  difficulty  in  the  way,  has  been  repeatedly  held  to  be  no 
Impediment  to  a  decree  of  specific  performance.  The  same  is 
true  where  the  delay  has  been  in  completing  the  payment,  pro- 
vided there  has  been  no  substantial  change  in  the  circum- 
stances and  relations  of  the  parties  during  the  interval,  and 
the  interest  ^'"^^  will  constitute  not  only  a  theoretical,  but  an 
actual,  compensation  for  the  purchaser's  default  in  pay- 
ment": Pomeroy  on  Contracts,  sec.  400.  The  italics  are  ours. 
And  again :  "If  the  vendee,  therefore,  takes  and  retains  posses- 
sion of  the  premises  with  the  vendor's  consent,  his  mere  delay 
in  bringing  a  suit,  or  even  in  paying  the  price,  will  not  prevent 
him  from  compelling  a  conveyance  upon  a  subsequent  pay- 
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ment  or  tender  of  the  amount  due;  nor  will  his  right  to  the 
relief  be  cut  off  until  the  vendor  places  a  limit  to  the  lapse 
of  time  by  a  demand  of  payment  at  or  before  a  specified  day, 
and  a  notice  that  the  agreement  will  be  rescinded  unless  the 
demand  is  complied  with,  and  the  vendee's  default  thereon": 
Pomeroy  on  Contracts,  sec.  404. 

It  is  to  be  observed  that  these  principles  apply  where  time 
is  merely  material  to  the  contract,  and  not  where  it  is  essen- 
tial. "Where  time  was  originally  essential,  but  for  sufficient 
cause  a  forfeiture  for  default  therein  has  been  waived,  time 
ceases  to  be  essential  and  becomes  only  material  thereafter 
until  the  vendor  again  makes  it  essential  by  a  proper  notice 
and  demand.  In  the  case  at  bar,  upon  the  facts  shown  by 
the  complaint,  a  forfeiture  had  been  waived,  and  thereafter 
time  was  not  essential,  but  its  efflux  was  a  material  fact  bear- 
ing upon  the  right  of  Boone  to  enforce  performance  by  suit. 

The  defense  of  laches  may  be  made  where  the  lapse  of 
time  is  less  than  the  statutory  period  of  limitation,  but  in 
such  cases  it  can  be  maintained  only  where  from  the  delay 
and  the  circumstances  there  appears  either  actual  or  pre- 
sumptive injury  or  prejudice  to  the  other  party:  Cahill  v. 
Superior  Court,  145  Cal.  42,  78  Pac.  467 ;  Cohen  v.  Cohen,  150 
Cal.  105,  88  Pac.  267,  11  Ann.  Cas.  520;  Bacon  v.  Bacon,  150 
Cal.  477,  89  Pac.  317.  This  case  is  submitted  to  the  court  upon 
the  statement  of  the  facts  made  by  the  vendee  in  his  com- 
plaint. It  appears  that  the  vendor,  by  the  contract,  is  entitled 
to  eight  per  cent  annual  interest,  and  that,  at  least  until  the 
final  payment  became  due,  it  was  payable  monthly  and  com- 
pounded monthly.  The  contract  is  not  set  out  according  to 
its  tenor,  but  only  in  substance  and  effect.  There  is  nothing 
in  the  facts  before  the  court  to  indicate  this  interest  will 
not  fully  compensate  Templeman  for  the  delay  in  payment 
of  the  principal,  or  that  he  has  been  at  all  prejudiced  thereby. 
What  may  be  disclosed  when  the  defendant  has  answered  and 
^**^  the  facts  developed  by  a  trial  may  alter  the  case  materially 
on  this  point.  Upon  the  complaint  alone,  we  are  of  the 
opinion  that  no  laches  is  shown. 

The  judgment  is  reversed. 

Angellotti,  J.,  Sloss,  J.,  Lorigan,  J,,  and  Henshaw,  J.,  con- 
curred. 


Where  Time  is  Declared  to  he  of  the  Essence  of  a  Contract  for  the 
purchase  of  real  property,  a  vendee  who  fails  to  make  his  payments 
as  agreed  upon  loses  all  rights  in  the  property  and  in  the  moneys 
already  paid  by  him,  unless  there  are  equitable  circumstances  en- 
titling him  to  relief,  and  he  cannot,  by  a  subsequent  tender  of  the 
amount  remaining  unpaid,  entitle  himself  either  to  the  specific  per- 
formance of  the  contract  or  the  return  of  the  moneys  paid  by  him 
before  his  default:  Clock  v.  Howard  etc.  Co.,  123  Cal.  1,  69  Am.  St. 
Kep.  17. 
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Time  as  the  Essence  of  a  Contract  for  the  Sale  of  Land,  where  pay- 
ment is  to  be  made  in  installments,  is  discussed  in  the  note  to  State 
V.  Hunter,  104  Am.  St.  Rep.  265.  See,  also,  Vance  v.  Newman,  72 
Ark.  359,  105  Am.  St.  Rep.  42. 

Mere  Default  in  Payments  by  a  Vendee  Does  not  Worlc  a  Forfeiture, 
and  the  vendor  may,  by  his  acts,  estop  himself  from  asserting  a 
forfeiture:  Maday  v.  Roth,  160  Mich.  2S9,  136  Am.  St.  Rep.  441.  A 
vendor  cannot,  because  of  a,  default  in  payments,  forfeit  the  rights 
of  the  vendee  when  he  himself  is  not  in  a  position  to  jjerform  the 
contract  of  sale:  Higinbotham  v.  Frock,  48  Or.  129,  120  Am.  St.  Rep. 
796. 

A  Vendor  may  Waive  His  "Right  to  Declare  a  Forfeiture  on  the 
ground  tha.t  payments  are  not  made  at  the  time  stipulated:  Keator  v. 
Ferguson,  2t)  S.  D.  473,  129  Am.  St.  Rep.  947,  and  cases  cited  in  the 
cross-referene©  note  thereto.  He  may  do  this  by  extensions  of  time 
or  indulgences  granted  the  purchaser:  Douglas  v.  Hanbury,  56  Wash. 
63,  134  Am.  St.  Rep.  1096. 

Where  Payment  of  an  Installment  is  Independent,  an  action  may  be 
maintained  on  it  after  all  the  installments  are  due,  without  averring 
a  performance  or  an  offer  to  perform  on  the  part  of  the  plaintiff: 
Biddle  v.  Coryell,  3  Harr.  377,  38  Am.  Dec.  521;  and  see  Russ  Lumber 
etc.  Co.  V.  Muscupiabe  etc.  Water  Co.,  120  Cal.  521,  65  Am.  St.  Rep. 
186,  and  cases  cited  in  the  cross-reference  note  thereto. 

As  to  the  Loss  of  the  Eight  to  Specific  Performance  by  a  vendee 
through  delay  in  tendering  payment  after  it  becomes  due,  see  Vance 
V.  Newman,  72  Ark.  359,  105  Am.  St.  Rep.  42. 


MERRILL  V.  LOS  ANGELES  GAS  AND  ELECTRIC 
COMPANY. 

[158  Cal.  499,  111  Pac.  534.] 

TRIAL — Instructions. — An  Objection  to  the  Refusal  of  the 
court  to  submit  a  specific  question  to  the  jury  loses  its  force  where 
the  question,  in  a  less  suggestive  form,  was  in  fact  submitted  to  the 
jury  and  fully  answered  by  its  verdict,     (pp.  136,  137.) 

NEGLIGENCE — Proximate  Displacing  Primary  Cause  of  In- 
jury.— The  independent  wrongful  act,  to  constitute  the  proximate 
cause  by  displacing  the  original  primary  cause,  must  be  so  discon- 
nected in  time  and  nature  as  to  make  it  plain  that  the  damage  vras 
in  no  way  a  natural  or  probable  consequence  of  the  original  wrong  or 
omission,     (p.  138.) 

GAS  EXPLOSION  Through  Joint  Negligence. — Where  an  ex- 
plosion happens  through  the  joint  negligence  of  a  gas  company  in 
discovering  and  repairing  a  leak  in  its  pipe,  and  the  proprietor  of 
the  locus  bringing  a  light  in  contact  with  the  gas,  a  person  present 
as  a  patron  of  the  place,  who  is  injured  by  the  explosion,  may  re- 
cover from  either  or  both  at  his  election.  Each  is  and  both  are  the 
proximate  cause  of  the  injury,     (p.  139.) 

DAMAGES. — In  Respect  of  the  Physical  Pain  and  mental 
anguish  for  which  plaintiff  asks  compensation,  it  matters  not  whether 
the  jury  find  that  such  were  caused  by  or  were  because  of  the  in- 
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juries  received,  both  expressions  being  within  the  meaning  of  "by 
reason  of  the  injury"  which  has  been  held  aa  the  rule  in  that  par- 
ticular,    (pp.  140-142.) 

DAMAGES. — The  Grief,  Anxiety,  Worry,  Mortification  and 
humiliation  which  one  suffers  by  reason  of  physical  injuries  are  com- 
ponent parts  of  the  "mental  suffering"  for  which  admittedly  damages 
may  be  awarded,     (pp.  143-146.) 

Wm.  A.  Cheney,  Gibson,  Trask,  Dunn  &  Crutcher,  Lawler, 
Allen,  Van  Dyke  &  Jutten  and  Le  Roy  LI  Edwards,  for  the 
appellant. 

Ernest  E.  Wood,  for  the  respondent. 

^^  HENSHAW,  J.  This  action  was  brought  to  recover 
damages  for  injuries  sustained  by  plaintiff  through  defend- 
ant's alleged  negligence.  The  charge  of  negligence  is  that 
defendant,  engaged  in  the  business  of  supplying  gas,  while 
so  supplying  a  restaurant  in  the  city  of  Los  Angeles,  neg- 
ligently and  carelessly  permitted  gas  to  escape  from  its  pipes 
and  collect  in  and  about  the  building,  and  negligently  and 
carelessly  caused  this  gas  to  explode  with  great  force  and 
violence,  whereby  were  inflicted  upon  the  plaintiff  the  injuries 
complained  of.  The  answer  was  a  general  denial  of  negligence. 
A  trial  was  had  before  a  jury  and  a  verdict  rendered  for 
plaintiff  in  the  sum  of  ten  thousand  dollars.  Judgment  fol- 
lowed ^^^  the  verdict.  Upon  motion  for  new  trial  the  court 
made  its  order  that  it  would  grant  the  same  unless  plaintiff 
filed  a  written  consent  to  a  reduction  of  the  judgment  to  the 
sum  of  eight  thousand  five  hundred  and  fifty-five  dollars. 
This  plaintiff  did,  and  from  the  judgment  so  modified  and 
from  the  court's  refusing  to  grant  its  motion  for  a  new  trial 
defendant  appeals. 

The  facts  in  brief  are  these :  On  arriving  at  his  restaurant 
at  about  6  o'clock  of  the  morning  of  the  explosion,  Cressaty, 
the  proprietor,  noticed  the  smell  of  gas,  and  telephoned  to  de- 
fendant's  office  that  gas  was  escaping  and  that  he  wished  it 
attended  to  immediately.  Nobody  coming,  he  telephoned  again 
at  half-past  7,  saying  that  the  odor  was  much  stronger  and 
that  there  was  a  dangerous  leak.  At  8  o'clock  he  telephoned 
again  for  the  superintendent. 

**I  called  the  gas  company  many  times  and  asked  for  the 
complaint  department  and  asked  them  to  send  someone  to 
attend  to  that  leak  on  the  gas,  and  he  said  'All  right,'  and  he 
would  go  and  do  his  best  to  send  someone  at  once.  I  told  him 
the  leak  was  very  dangerous  and  the  smell  was  getting 
stronger.  At  9  o'clock  my  cashier  telephoned  and  told  him 
there  was  a  strong  smell  of  gas  and  send  someone  right  away. 
No  one  telephoned  after  9  o'clock.  I  employed  a  plumber  to 
shut  off  the  gas.  He  came  and  shut  off  the  meter  between  8 
and  9  o'clock,  but  that  didn't  stop  the  flow  of  gas."    Defend- 
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ant's  foreman  of  the  mechanical  and  complaint  department 
testified  that  he  was  first  notified  of  the  leak  at  Cressaty's  at 
about  10 :40  in  the  morning.  No  one  had  informed  him  about 
it  before  that  time;  if  he  had  known  he  would  have  sent  a 
man  to  repair  it.  The  foreman  sent  two  men  to  the  place  and 
shortly  after  followed  them.  He  reached  there  about  five 
minutes  of  11,  without  tools.  Neither  of  the  other  men  had 
tools.  They  told  the  foreman  that  the  service-pipe  was  broken, 
that  the  leak  was  under  the  floor,  and  that  the  gas  was  gush- 
ing out  with  a  sizzling  noise.  The  foreman  sent  one  of  the 
men  back  to  the  office  for  a  flash-light  and  tools  with  which  to 
saw  the  flooring,  for  the  leak  was  in  a  dark  corner  of  the  base- 
ment and  the  foreman  was  afraid  to  chop  up  the  floor  with  a 
hatchet  lest,  striking  a  nail,  he  might  produce  a  spark,  causing 
an  explosion.  The  foreman  gave  directions  to  Cressaty  to 
extinguish  all  lights  in  the  restaurant,  and  Cressaty  said,  "All 
right."  One  of  the  men  remarked  that  he  had  given  Cressaty 
the  same  '^^^  directions  before.  The  foreman  and  one  em- 
ployee went  across  the  street  to  lunch  while  the  third  went  for 
the  tools.  None  of  them  took  pains  to  see  whether  the  direc- 
tions to  extinguish  the  lights  had  been  carried'  out,  although 
all  knew  that  gas  was  escaping  in  large  and  dangerous  quan- 
tities. There  was  fire  in  the  range,  and  a  flame  was  burning 
under  a,  large  coffee  urn.  When  the  man  came  back  with  the 
flash-lignt  and  tools,  the  foreman  handed  the  flash-light  to 
Holderman,  the  other  employee,  and  told  him  to  proceed. 
Holderman  was  about  ten  feet  in  advance  as  they  walked 
toward'  the  location  when  the  explosion  occurred.  Plaintiff 
had  entered  the  restaurant  for  his  lunch  and  was  just  about 
to  sit  down  when  the  shock  came.  Both  his  legs  were  bruised 
and  broken  at  the  ankle,  his  knees  injured,  his  side  bruised, 
his  eye  and  nose  cut.  Abscesses  formed.  It  was  six  months 
before  he  could  walk  with  crutches.  At  the  time  of  the  trial 
he  was  still  visibly  suffering  from  the  injuries. 

Two  propositions  are  advanced  upon  the  appeal :  The  first, 
that  the  court  erred  in  refusing  to  submit  to  the  jury  certain 
special  issues  requested'  by  defendant;  second,  that  the  court 
erred  in  an  instruction  which  it  gave. 

1.  The  particular  interrogatories  requested  by  defendant, 
which  the  court  refused  to  submit,  are  as  follows: 

"1.  As  soon  as  defendant's  servants  arrived  at  Cressaty's 
cafe,  did  they  notify  Mr.  Cressaty  to  put  out  all  lights  and 
fires? 

"2.  Did  Mr.  Cressaty  put  out  all  lights  and  fires? 

**3.  Was  there  an  open  fire  burning  in  Mr.  Cressaty's  cafe 
from  the  time  the  defendant's  servants  first  arrived  at  said 
restaurant  up  to  the  time  of  the  explosion  ? 
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"4.  If  you  answer  the  last  question  affirmatively,  was  the 
sole  proximate  cause  of  the  explosion  the  fact  that  an  open 
fire  was  kept  burning  in  the  kitchen  of  Mr.  Cressaty's  cafe? 

"5.  If  you  answer  the  last  question  in  the  negative,  what 
was  the  proximate  cause  of  the  explosion  ? ' ' 

Appellant's  contention  in  this  regard  is  that  notwithstand- 
ing it  may  have  been  negligent,  if  the  jury  in  answer  to  its 
proposed  interrogatory  had  declared  that  the  sole  proximate 
cause  of  the  explosion  was  an  open  fire  kept  burning  in  the 
kitchen  of  Cressaty's  cafe,  such  answer  would  have  exonerated 
it  from  liability.  But  there  are  two  complete  answers  to  this. 
The  ^**^  first  is  that  to  the  jury  was  submitted  the  inter- 
rogatory, "What  was  the  proximate  cause  of  the  explosion?" 
and  they  answered  it,  "Escaping  gas  through  negligence  of  the 
defendant."  The  interrogatory  which  the  court  did  thus  sub- 
mit was  fair  and  full.  It  was  in  no  way  suggestive,  as  most 
obviously  are  defendant's  proposed  interrogatories  3  and  4. 
Moreover,  the  proximate  cause  of  the  law  is  not  the  proximate 
cause  of  the  logician,  nor  even  always  in  strictness  the  prox- 
imate cause  in  fact,  and  a  jury  may  easily  be  confused  and 
misled  by  overniceties  in  these  abstractions.  In  actions  in- 
volving negligence,  when  the  law  regards  the  proximate  cause, 
it  is  always  in  reference  to  the  person  producing  it.  When 
the  logician  is  considering  the  proximate  cause,  he  has  in  con- 
templation the  moving  influence  itself,  and  not  at  all  the 
person  by  whom  the  impetus  was  given.  Thus,  if  an  explosion 
should  occur  upon  a  vessel  forcing  open  its  seams  and  ad- 
mitting sea  water  which  damaged  goods,  the  law  having 
regard,  as  has  been  said,  to  the  person,  would  declare  the  ex- 
plosion to  have  been  the  proximate  cause,  and  the  person 
causing  it,,  if  culpable,  to  be  liable  in  damages  for  the  goods 
injured  by  the  water.  But  to  the  logician  the  proximate 
cause,  the  causa  causans,  of  the  damage  to  the  goods  would  be 
sea  water.  The  cause  of  the  admission  of  the  sea  water  would 
be  the  forcing  apart  of  the  ship's  seams,  and  the  cause  of 
forcing  apart  the  ship's  seams  would  be  the  explosion.  So 
that,  to  him,  the  explosion  would  be  the  cause  third  removed, 
and  it,  with  the  second  cause,  would  be  causa  causae  causantis. 
The  legal  concept  of  the  proximate  cause  is  quite  distinct.  It 
is  based  on  the  principle  that  consequences  which  follow  from 
the  original  wrong  in  unbroken  sequence,  without  an  inter- 
vening sufficient  independent  cause,  are  natural  and  prox- 
imate, and  for  these  the  original  wrongdoer  is  responsible : 
Wells'  Pollock  on  Torts,  36.  We  are  not  unmindful  of  the 
rule  expressed  by  Judge  Ray  in  "Negligence  of  Imposed 
Duties  to  Passengers"  (669.  670),  a  rule  which  he  states  in 
the  following  language:  "Where  the  concurring  cause  is  the 
independent  wrongful  act  of  a  responsible  person,  such  act 
arrests  causation,  being  regarded  as  the  proximate  cause  of 
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the  injury ;  the  original  negligence  being  considered  merely  as 
its  remote  cause.  As  in  the  law  it  is  the  proximate  and  not 
the  remote  cause  which  is  regarded,  he  who  is  guilty  of  the 
original  negligence  is  not  chargeable,  but  redress  must  be 
sought  from  him  *^***  who  directly  causes  the  injury."  But 
unless  the  rule  as  stated  be  taken  with  one  or  two  very  im- 
portant modifications,  it  is  not  justified  by  the  law.  One  of 
these  modifications  is  that  the  original  wrongdoer  is  not 
relieved,  that  the  proximate  causation  is  not  always  arrested 
by  the  intervention  of  an  independent  concurring  cause, 
whether  that  independent  concurring  cause  may  be  classified 
as  an  act  of  God  or  the  wrongful  act  of  a  third  person.  If, 
to  illustrate,  a  railroad'  company  negligently  left  a  car  of 
dynamite  within  a  city  and  at  a  place  prohibited  by  law,  and 
by  the  explosion  of  the  car  injury  was  occasioned,  "causation 
would  not  be  arrested,"  and  the  railroad  company  relieved 
from  liability,  whether  the  explosion  was  occasioned  by  a 
stroke  of  lightning  or  by  the  act  of  some  wrongdoer  making  a 
target  of  the  car  for  rifle  practice.  The  cases  serve  to  illus- 
trate the  true  rule,  which  is  that  the  independent  wrongful 
act,  to  constitute  the  proximate  cause  by  displacing  the  orig- 
inal primary  cause,  must  be  so  disconnected  in  time  and 
nature  as  to  make  it  plain  that  the  damage  occasioned  was  in 
no  way  a  natural  or  probable  consequence  of  the  original 
wrongful  act  or  omission.  Thus,  a  car  carrying  crude 
petroleum  had  no  valve  Tcgulating  the  outflow  of  the  oil.  This 
was  negligence  chargeable  to  the  consignor.  The  consignee, 
with  the  knowledge  that  the  car  was  leaking,  attempted  to 
draw  off  the  oil  near  the  plaintiff's  mill,  the  engine-room  of 
which  mill  was  lower  than  the  railroad  track.  In  the  absence 
of  a  valve  to  control  the  flow,  the  oil  ran  out  so  rapidly  that 
it  reached  plaintiff's  engine-room,  exploded,  and  destroyed  the 
mill.  It  was  held  that  the  defendant  consignor  was  not  liable 
therefor,  in  that  the  injury  was  not  a  natural  or  probable  con- 
sequence of  the  original  negligent  act  in  sending  out  the  oil 
car  without  a  suitable  control  valve:  Goodlander  Mill  Co.  v. 
Standard  Oil  Co.,  63  Fed.  400,  11  C.  C.  A.  253,  27  L.  R.  A. 
583.  So  in  Lockridge  v.  Fesler  (Ky.),  37  S.  W.  65,  where 
plaintiff  had  consigned  his  horse  for  keeping  to  a  livery-stable, 
the  horse  being  improperly  tied,  escaped  through  the  door  of 
the  stable  to  the  public  street,  where  it  fell  and  killed  itself. 
The  defendant  sought  to  prove  that  notwithstanding  the  horse 
might  have  been  negligently  fastened,  and  by  reason  of  the 
negligence  have  so  escaped  to  the  street,  yet  that  its  death 
was  occasioned  through  fright  caused  by  the  noise  and  hul- 
labaloo made  by  persons  on  the  street.  It  was  held  error  to 
refuse  to  admit  the  ^**^  testimony,  since,  if  it  were  believed 
by  the  jury,  it  would  establish  that  the  injury  was  occasioned 
by  an  intervening,  independent,  and  sufficient  wrongful  cause. 
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But,  upon  the  other  hand,  in  such  cases  as  Pastene  v.  Adams, 
49  Cal.  87,  and  numerous  cases  hereinafter  to  be  referred  to 
enunciating  the  same  principle,  the  concurring  cause  was  not 
regarded'  as  so  independent  in  character  as  to  relieve  the  first 
wrongdoer  from  responsibility.  Pastene  v.  Adams  was  an 
action  brought  to  recover  damages  caused  by  the  falling  of 
lumber  carelessly  piled  by  the  defendant  a  long  time  before 
the  injury.  It  was  urged  by  the  defendant  that  the  lumber 
was  caused  to  fall  by  the  negligence  of  a  stranger.  It  was 
held  that  this  did  not  constitute  a  defense,  for  the  negligence 
of  the  defendant  merely  concurred  with  the  negligence  of  the 
stranger,  and  together  they  constituted  the  direct  primary 
cause.  And  so  Judge  Ray's  definition  is  not  to  be  accepted 
in  its  fulness,  nor  to  be  accepted  at  all,  without  the  important 
further  modification  that  the  original  act  of  negligence,  the 
primary  causation,  may  be  in  its  nature  so  continuous  that  the 
concurrent  wrongful  act  precipitating  the  disaster  will  in  law 
be  regarded  not  as  independent,  but  as  conjoining  with  the 
original  act  to  create  the  disastrous  result.  And  this  brings 
us  to  the  second  answer  to  appellant's  proposition. 

The  second  answer  is  that  if  these  interrogatories  had  been 
submitted,  and  the  jury  in  answer  to  them  had  found  that  the 
sole  proximate  cause  was  the  ignition  of  the  gas  by  a  fire  in 
the  restaurant,  this  finding,  under  the  circumstances  of  this 
case,  would  not  have  controlled  a  general  verdict  favorable  to 
plaintiff.  We  say  under  the  circumstances  of  this  ease,  be- 
cause here  admittedly  the  plaintiff  was  but  a  patron  of  the 
restaurant,  owing  no  duty  to  either  the  gas  company  or  the 
restaurant-keeper,  and  not  charged  with  negligence  in  any 
respect  so  far  as  the  explosion  is  concerned.  A  very  different 
case  would  be  that  presented  were  the  restaurateur  himself 
suing  for  damages  and  the  answer  of  the  gas  company  charged 
him  with  negligence  in  failing  to  extinguish  the  lights  in  his 
house  upon  its  demand.  In  such  a  case  the  proposed  inter- 
rogatories would  be  pertinent  and  proper,  not  for  the  purpose 
of  establishing  that  the  fire  was  the  sole  proximate  cause  of 
the  explosion  (for  except  in  the  logician's  sense  and  not  within 
the  meaning  of  the  law  this  could  not  be),  but  for  the  purpose 
^^^  of  showing  that  there  was  concurrent  negligence  upon  the 
part  of  the  plaintiff,  and  that  he  should  be  forbidden  a  recov- 
ery under  the  maxim  which  denies  one  the  right  to  take  advan- 
tage of  his  own  wrong.  But  saving  in  such  cases,  and  this  is 
not  one  of  them,  the  English  as  well  as  the  American  rule  of 
decision  is  uniform  to  the  effect  that  where  an  explosion  of 
gas  causing  damage  to  a  person  results  from  the  joint  negli- 
gence of  the  gas  company  in  discovering  and  repairing  a  leak 
in  its  pipes  and  of  another  in  bringing  a  light  in  contact  with 
the  gas,  whereby  it  explodes,  a  person  damaged  may  recover 
from  either  or  both  at  his  election.     Each  is  and  both  are  the 
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proximate  cause  of  the  injury :  Sliearman  &  Redfield  on  Negli- 
gence, 3d  ed.,  sec.  338a;  14  Am.  &  Eng.  Ency.  of  Law,  p.  938; 
20  Cyc,  p.  1170,  and  the  cases  there  collated.  Haley  v.  Jump 
River  Lumber  Co.,  81  Wis.  412,  51  N.  W.  321,  956,  relied  on 
by  appellant,  is  not  at  variance  with  this  reasoning,  nor  in 
conflict  with  these  authorities.  There  a  workman  was  injured 
upon  a  logging  train  owned  by  defendant.  The  accident 
occurred  by  the  breaking  of  a  chain  and  the  falling  off  of  logs 
on  one  of  the  cars.  These  cars  were  loaded  by  an  independent 
contractor.  Special  interrogatories  were  submitted  to  the  jury 
touching  the  negligence  of  defendant.  It  was  possible,  in 
view  of  the  supreme  court  of  Wisconsin,  that  the  accident 
might  have  occurred  singly  and  solely  by  reason  of  the  negli- 
gence of  the  independent  contractor  in  loading  the  cars,  and 
it  was  held  error  to  refuse  special  interrogatories  covering 
this  point.  In  the  case  which  we  have  under  consideration, 
however,  it  is  indisputable  that  the  negligent  act  of  Cressaty 
in  permitting  his  lights  to  burn,  conceding  such  to  be  the  fact, 
and  conceding  further  that  such  burning  of  the  lights  actually 
ignited  the  gas  which  exploded,  constituted  but  one  of  two 
concurrent  causes  of  the  accident.  The  legal  result  of  the 
jury  so  finding  could  not  have  been  to  relieve  the  defendant 
company  from  liability,  but  merely  to  declare  that  the  com- 
pany and  Cressaty  were  joint  tort-feasors :  Pastene  v.  Adams, 
49  Cal.  87;  Barrett  v.  Southern  Pacific  Co.,  91  Cal.  296,  25 
Am.  St.  Rep.  186,  27  Pac.  666;  Lewis  v.  Terry,  111  Cal.  39, 
52  Am.  St.  Rep.  146,  43  Pac.  398,  31  L.  R.  A.  220 ;  Muller  v. 
Hale,  138  Cal.  163,  71  Pac.  81 ;  Herr  v.  City  of  Lebanon,  149 
Pa.  222,  34  Am.  St.  Rep.  603,  24  Atl.  207,  16  L.  R.  A.  106. 

2.  The  court  instructed  the  jury  as  follows:  ^^"^  "If,  on  the 
other  hand,  from  such  consideration  and  in  view  of  these  in- 
structions you  should  conclude  that  the  plaintiff  ought  to 
recover,  then  you  will  award  him  damages  in  such  amount  as. 
in  your  judgment,  will  fairly  compensate  him  for  the  injuries 
which  he  has  sustained;  and  in  estimating  such  damages, 
you  may  consider  what,  before  the  accident,  was  his  health 
and  physical  ability,  the  extent  and  nature  of  his  wounds, 
hurts,  bruises  and  broken  limbs  he  received;  also  the  extent 
to  which,  if  at  all,  the  injuries  he  received  are  permanent  in 
their  character,  as  well  as  the  physical  suffering  and  mental 
worry  w^hieh  he  has  endured  or  will  suffer  in  the  future 
because  of  the  injuries,  if  any;  also  the  loss,  if  any,  which 
plaintiff  has  sustained  or  will  hereafter  sustain  by  reason  of 
abatement  of  ability  to  follow  business  pursuits  or  engage  in 
business  employments  as  the  direct  results  of  the  injuries  he 
received.  The  law  prescribes  no  measure  by  which  such  dam- 
ages can  be  estimated,  but  leaves  it  to  the  sound  discretion  of 
the  jury  to  fix  the  amount  thereof  in  such  sum  as,  under  all 
the  circumstances,  may  be  deemed  just  and  proper.     The  law 


Oct.  1910.]     Merrill  v.  Los  Angeles  Gas  etc.  Co.  141 

does  not  require  that  the  plaintiff  present  any  direct  evidence 
to  show  the  amount  of  damages  which  he  has  sustained,  or  the 
amount  of  money  which  would  compensate  him  for  the  in- 
juries he  has  received.  All  that  is  necessary  is  to  show  to  the 
jury  the  extent  of  the  injuries,  and  then  it  is  for  the  jury  to 
determine,  in  the  manner  I  have  indicated,  the  amount  of 
damages  which  ought  to  be  awarded.  In  determining  the 
amount  of  damages,  if  any,  which  should  be  awarded  to  the 
plaintiff  as  compensation  for  the  injuries  he  has  sustained, 
you  can  add  nothing  by  reason  of  sympathy,  nor  as  punish- 
ment for  the  defendant." 

The  language  of  the  instruction  which  is  complained  of  is 
found  in  the  italicized  words.  The  complaint  is  twofold. 
First,  that  legally  the  recovery  must  be  limited  to  compensa- 
tion for  the  physical  pain  and  mental  anguish  caused  by  the 
injuries,  and  that  this  is  very  different  from  a  recovery  for 
the  physical  pain  and  mental  anguish  which  the  plaintiff 
might  have  suffered  because  of  the  injuries.  Second,  that  the 
instruction  permitted  a  recovery  for  mental  worry  entirely 
disconnected  from  his  physical  pain,  while  the  law  contem- 
plates  a  recovery  for  the  physical  pain  and  for  the  mental 
anguish  or  suffering  only  as  a  part  of,  or  as  growing  out  of, 
that  physical  ^^^  pain.  And  it  is  argued  that  to  tell  the  jury 
that  plaintiff  can  recover  for  mental  worry  is  to  tell  them  that 
they  may  give  him  as  damages  compensation  for  such  anxiety 
as  he  may  have  undergone,  or  recompense  him  for  worrying 
over  future  inability  to  work,  the  possible  duration  of  his 
injuries,  or  the  thousand  other  subjects  disconnected  from  his 
physical  pain,  over  which  the  average  man  when  idle  and 
injured  may  brood  and  grieve. 

To  trace  an  injurious  distinction  from  the  use  of  the  phrase 
"because  of"  instead  of  the  phrase  ''caused  by,"  is  mere 
logomachy.  Even  this  court  in  laying  down  the  rule  declares 
that  plaintiff  is  entitled  to  a  recovery  for  "the  physical  and 
mental  suffering  he  has  sustained  by  reason  of  the  injury": 
Malone  v.  Hawley,  46  Cal.  409.  If  thus  "by  reason  of  the 
injury"  is  a  fair  equivalent  to  "caused  by  the  injury,"  cer- 
tainly no  just  complaint  can  be  lodged  against  the  phrase 
"physical  and  mental  suffering  he  has  sustained  because  of  the 
injury." 

The  more  important  objection  to  the  instruction,  however,  is 
that  found  in  the  argument  of  the  appellant  above  adverted 
to,  namely,  that  the  court,  by  its  language,  permitted  the  jury 
to  consider  as  an  element  of  damage  not  alone  the  mental  suf- 
fering which  plaintiff  had  sustained  by  reason  of  his  injuries, 
and  growing  out  of  the  physical  suffering  occasioned  thereby, 
but  allowed  the  jury  to  consider  generally  the  "mental  worry" 
which  he  had  endured,  and  would  in  the  future  suffer,  caused 
by  or  because  of,  or  by  reason  of,  these  injuries.     It  is  said 
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that  such  worry  being  remote,  speculative  and  incapable  of 
anything  like  exact  ascertainment,  is  not  within  the  contem- 
plation of  the  law  permitting  recovery  for  physical  pain  and 
mental  suffering. 

The  courts  of  the  land  have  divided  upon  this  question,  and 
as  it  is  new  to  this  state,  it  merits  somewhat  detailed  con- 
sideration. The  supreme  court  of  Oregon  lays  down  the  rule 
that  mental  distress  or  anguish  resulting  from  the  realization 
of  physical  inability  because  of  the  injury  to  properly  care  for 
those  dependent  on  plaintiff  for  support  and  education,  is  not 
an  element  of  consequential  damages  to  be  recovered  in  an 
action  for  personal  injuries:  Maynard  v.  Oregon  R.  &  N.  Co., 
46  Or.  15,  78  Pac.  983.  In  Linn  v.  Duquesne  Borough,  204 
Pa.  551,  93  Am.  St.  Rep.  800,  54  Atl.  341,  the  supreme  court 
of  Pennsylvania,  perhaps  as  fully  as  any  other,  sets  forth  the 
'^^^  reasoning  of  the  rule  adopted  by  that  court  and  contended 
for  here  by  appellant.  It  is  as  follows:  "While  in  this  state 
it  is  a  well-settled  rule  of  law  that  damages  may  be  allowed  in 
cases  like  this,  for  the  pain  and  anguish  of  mind  caused  by 
the  personal  injury,  yet  we  are  not  aware  of  any  case  holding 
that  anguish  of  mind,  wholly  sentimental,  arising  from  a 
contemplation  of  a  disfigurement  of  person,  can  be  considered 
for  the  purpose  of  swelling  such  damages.  The  words  'pain 
and  anguish  of  mind'  are  used  in  a  popular  sense  to  denote 
such  as  may  arise  from  any  cause,  and  are  not  necessarily 
restricted  to  that  arising  from  personal  injury.  But  the  legal 
meaning  of  such  words  found  in  the  reports  of  decided  cases 
in  this  state,  as  will  plainly  appear  from  their  reading,  con- 
fines such  meaning  of  the  words  to  such  pain  and  anguish 
of  mind  as  occur  necessarily  and  spontaneously  from  any 
injury  of  or  shock  to  the  nerves  of  sensation,  or  such  pain  and 
anguish  as  remain  during  the  continuance  of  the  original  and' 
exciting  cause  and  arising  therefrom.  But  where  the  injury 
only  comes  about  by  reflection  or  contemplation,  then,  in  the 
legal  sense,  it  is  not  caused  by  the  injury,  but  arises  and  is 
produced  by  a  combination  of  causes  other  than  the  injury." 

In  Southern  Pac.  Co.  v.  Hetzer,  135  Fed.  274,  66  C.  C.  A. 
26,  1  L.  R.  A.,  N.  S.,  288,  the  court  laid  down  its  rule  as 
follows:  "The  rule  which  has  been  adopted  by  this  court,  how- 
ever, and  the  rule  which  seems  to  us  the  better  one,  is  that  in 
actions  for  personal  injury  the  plaintiff  may  recover  for  the 
bodily  suffering  and  mental  pain  which  are  inseparable  and 
which  necessarily  and'  inevitably  result  from  the  injury.  But 
mortification  or  distress  of  mind  from  the  contemplation  of  the 
crippled  condition  and  of  its  effect  upon  the  esteem  of  his 
fellows,  that  mental  pain  which  is  separable  from  the  physical 
suffering  caused  by  the  injury,  is  too  remote,  indefinite  and 
intangible  to  constitute  an  element  of  the  damages  in  such  a 
case." 
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Without  further  multiplying  quotations,  suffice  it  to  refer 
to  the  following  eases  as  either  wholly  or  partially  embodying 
the  principle  for  which  appellant  contends:  Chicago  R.  I.  & 
P.  Ry.  Co.  V.  Caulfield,  63  Fed.  396,  11  C.  C.  A.  552;  John- 
son V.  Wells,  Fargo  &  Co.  Express,  6  Nev.  224,  3  Am.  Rep.  245 ; 
Planters'  Oil  Co.  v.  Mansell  (Tex.  Civ.  App.),  43  S.  W.  913; 
Indianapolis  &  St.  Louis  R.  Co.  v.  Stables,  62  111.  313 ;  Augusta 
«i»  R.  Co.  V.  Randall,  85  Ga.  297,  11  S.  E.  706 ;  Giffen  v.  City 
of  Lewiston,  6  Idaho,  231,  55  Pac.  545;  Atchison  etc.  R.  R. 
Co.  V.  Chance,  57  Kan.  40,  45  Pac.  60,  and  Railway  Co.  v. 
Douglass,  69  Tex.  694,  7  S.  W.  77. 

The  other  view  may,  in  turn,  be  presented  by  the  following 
quotations.  Thus  the  supreme  court  of  Washington,  in  Gray 
V.  Washington  Water  Power  Co.,  30  Wash.  665,  71  Pac.  206, 
declares:  "The  objection  urged  to  instruction  No.  9  is  that  it 
indorsed  the  doctrine  of  compensation  for  mental  suffering  and 
distress  of  mind  for  disfigurement.  On  this  subject  the  au- 
thorities are  somewhat  divided,  though  the  decided  weight  of 
authority,  we  think,  is  to  the  effect  that  compensation  can  be 
recovered  for  such  damages.  We  also  think  that  such  damages 
are  sustained  by  the  better  reasoning.  Some  of  the  cases  cited 
by  appellant,  while  permitting  compensation  for  mental  suffer- 
ing induced  by  physical  pain,  distinguish  such  mental  suffer- 
ing from  suffering  arising  from  causes  other  than  physical 
pain,  viz.,  such  suffering  as  arises  from  the  contemplation  of  a 
maimed  body  or  deformed  face;  and  the  reason  assigned  is 
that  this  element  of  damage  is  too  vague  and  indefinite  to  be 
susceptible  of  proof.  But  we  think  this  discrimination  cannot 
be  maintained  in  sound  reasoning,  and  that  mental  suffering 
which  is  induced  by  the  relations  of  mind  and  body  is  as 
difficult  to  measure  as  mental  suffering  induced  by  mortifica- 
tion and  disfigurement.  Not  all  people  suffer  equally  from  the 
same  bodily  injury.  In  practice  mental  suffering  is  always  an 
element  considered  by  juries  in  slander  and  libel  cases,  in  ac- 
tions for  false  imprisonment  and  breach  of  promise,  and  many 
other  cases  of  their  character,  and  it  ought  to  be.  A  wound  to 
one's  sensibility  is  none  the  less  painful  when  one's  character 
is  slandered.  The  law  ought  not  to  grant  redress  alone  to  the 
business  man  who  sustains  commercial  damage  and  refuse 
redress  to  others  who  have  sustained  a  more  poignant  affliction. 
And  he  who  negligently  causes  injury  to  another  who  is  fault- 
less, which  makes  the  latter  an  object  of  pity  and  abhorrence 
to  his  fellowmen,  and  an  object  of  ridicule  to  the  thoughtless 
and  unfeeling,  and  deprives  him  of  the  comforts  and  com- 
panionship of  his  fellows,  ought  to  respond  in  damages  for  the 
injury  sustained," 

And  the  supreme  court  of  Wisconsin  in  Heddles  v.  Chicago 
511  etc.  R.  R.  Co.,  77  Wis.  228,  20  Am.  St,  Rep.  106,  46  N.  W. 
115,  declares :  ' '  The  first  error  assigned  is  the  instructions  of 
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the  court  to  the  jury  on  the  question  of  damages.  The  in- 
struction objected  to  reads  as  follows:  'The  amount  of  the 
damages  which  you  will  assess  is  left  to  your  judgment  and 
discretion,  considering  the  proper  elements  of  damages,  which 
are  as  follows :  Adequate  compensation  for  all  of  the  physical 
and  mental  pain  and  suffering  which  the  plaintiff  suffered 
at  the  time  of  the  accident,  which  he  has  suffered  since  that 
time,  and  which  he  is  reasonably  certain  to  suffer  in  the  future 
by  reason  of  his  injuries;  also  for  the  mortification  and  an- 
guish of  mind  which  he  has  suffered,  and  will  in  the  future 
suffer,  by  reason  of  the  mutilation  of  his  body,  and  the  fact 
that  he  may  become  an  object  of  curiosity  or  ridicule  among 
his  fellows.'  The  learned  counsel  for  the  appellant  take  ex- 
ceptions to  the  use  of  the  words,  'for  the  mortification  and 
anguish  of  mind  which  he  has  suffered,  and  will  suffer  in  the 
future,  by  reason  of  the  mutilation  of  his  body,  and  the  fact 
that  he  may  become  an  object  of  curiosity  and  ridicule  among 
his  fellows.'  It  is  urged  that  these  words  convey  to  the  jury 
an  idea  different  from  that  conveyed  by  the  words  'mental 
pain  and  suffering'  which  resulted  from  the  injury.  We 
think  the  learned  judge  only  used  the  expressions  excepted  to 
as  indicative  of  the  causes  from  which  the  mental  pain  and 
suffering  would  be  likely  to  arise  from  the  injury  received. 
There  can  be  no  doubt  that  the  loss  of  the  plaintiff's  limbs 
will  naturally  cause  mortification  and  anguish  on  the  part  of 
the  plaintiff,  and'  it  is  also  quite  certain  that  he  would  be  to 
a  considerable  extent  an  object  of  curiosity,  and  to  the 
thoughtless  and  unfeeling  an  object  of  ridicule.  We  think 
that  there  was  no  error  in  the  instructions  excepted  to.  For 
authorities  sustaining  the  instructions,  see  the  following  cases 
cited  by  counsel  for  the  respondent:  Wilson  v.  Young,  31 
Wis.  574 ;  Braker  v.  Chicago  &  N.  W.  Ry.  Co.,  36  Wis.  657, 
17  Am.  Rep.  504 ;  Power  v.  Harlow,  57  Mich.  107,  23  N.  W. 
606;  The  Oriflamme,  3  Saw.  397,  Fed.  Cas.  No.  10,572; 
Atlanta  etc.  R.  R.  Co.  v.  Wood,  48  Ga.  565;  Toledo  W.  & 
W.  Ry.  Co.  V.  Baddeley,  54  111.  19,  5  Am.  Rep.  71;  Ballon 
V.  Farnum,  11  Allen  (Mass.),  73;  Western  &  A.  R.  R.  Co.  v. 
Young,  81  Ga.  397,  12  Am.  St.  Rep.  320,  7  S.  E.  912;  Mo- 
Mahon  v.  Northern  etc.  R.  R.  Co.,  39  Md.  438." 

^^^  A  reference  may  also  be  made  to  Sedgwick  on  Measure 
of  Damages,  p.  31 ;  Webb  v.  Yonkers  R.  R.  Co.,  51  App.  Div. 
194,  64  N.  Y.  Supp.  491 ;  Sherwood  v.  Chicago  &  W.  M.  R.  R. 
Co.,  82  Mich.  374,  46  N.  W.  776;  St.  Louis  etc.  Ry.  Co.  v. 
Dobbins,  60  Ark.  481,  30  S.  W.  887,  31  S.  W.  147 ;  Schmitz  v. 
St.  Louis  etc.  R.  R.  Co.,  119  Mo.  256,  24  S.  W.  472,  23  L.  R. 
A.  250 ;  Galveston  R.  R.  Co.  v.  Clark,  21  Tex.  Civ.  App.  167, 
51  S.  W.  276. 

Upon  mature  consideration  of  these  and  other  cases  we  ex- 
press the  views:  1.  That  the  grief,  anxiety,  worry,  mortifica- 
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tion  and  humiliation  which  one  suffers  by  reason  of  physical 
injuries  are  component  parts  of  the  "mental  suffering"  for 
which,  admittedly,  damages  may  be  awarded.  If  this  be  not 
so,  then  "mental  suffering"  is  a  meaningless  phrase,  and  when 
the  law  says  that  recovery  may  be  had  for  physical  pain  and 
mental  suffering,  it  means  only  that  recovery  may  be  had  for 
physical  pain;  2.  "We  think  that  the  question  is  largely  of 
academic,  and  to  a  very  trifling  extent,  of  practical,  import- 
ance, since  always  and  inevitably,  and  against  any  instruction 
which  a  court  may  present,  the  jury  will  take  into  considera- 
tion these  very  elements  of  mental  suffering.  Physical  pain 
has  no  existence  if  it  is  sought  to  dissociate  it  from  mental 
suffering.  Physical  pain  is  but  one  of  many  forms  of  mental 
suffering.  If  the  law  contemplated  an  award  of  damages 
solely  for  physical  pain,  it  is  meaningless  to  say  that  recovery 
may  also  be  had  for  mental  suffering.  It  is  equally  meaning- 
less to  say  that  the  mental  suffering  must  be  that  occasioned 
by  the  physical  pain,  for  then  the  latter  phrase  would  alone  be 
sufficient  to  convey  the  full  meaning  of  the  law.  Therefore, 
when  the  law  says  that  a  recovery  may  be  had  for  mental  suf- 
fering, it  means  a  recovery  for  something  more  than  that 
form  of  mental  suffering  described  as  physical  pain.  What 
more  does  it  mean?  To  mean  anything,  it  must  include  the 
numerous  forms  and  phases  which  mental  suffering  may  take, 
which  will  vary  in  every  case  with  the  nervous  tempera- 
ment of  the  individual,  his  ability  to  stand  shock,  his 
financial  condition  in  life,  whether  dependent  upon  his  own 
labor  or  not,  the  nature  of  his  injuries,  whether  permanent 
or  temporary,  disfiguring  and  humiliating,  and  so  through 
a  long  category,  the  enumeration  of  which  it  is  unnecessary 
here  even  to  attempt.  Worry  and  anxiety  over  the  future 
of  his  family  would  be  a  great  element  ^^^  of  mental  suffer- 
ing to  a  man  dependent  upon  his  own  exertions  for  his  and 
their  support.  It  would  not  constitute  any  element  of  suf- 
fering to  a  man  of  abundant  means  and  wealth,  identically 
injured.  A  woman's  mental  suffering  would  be  much  in- 
creased by  knowledge  of  facial  disfigurements — a  man's 
naturally  not  so  much  so.  Shall  a  jury  be  not  permitted  to 
consider  these  matters  in  estimating  mental  suffering,  and 
is  it  an  answer  to  say  that  they  are  too  remote  or  "too  deli- 
cate to  be  weighed  by  any  scales  which  the  law  has  yet 
invented"?  They  are  not  remote.  They  are  direct  and 
consequential.  They  differ  in  degree  with  individuals,  with 
their  sex,  circumstances  and  positions  in  life.  But  so  do 
men  differ  in  sensing  physical  pain;  so  do  they  differ  in  the 
mental  suffering  occasioned  by  physical  pain  alone.  No  one 
would  pretend  to  say  that  the  actual  physical  suffering  of  a 
crushed  leg  is  the  same  in  case  of  a  sodden,  phlegmatic  tramp 
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as  it  would  be  with  a  high-strung,  nervous,  active  man  of 
affairs.  Yet  the  law  has  scales  by  which  it  measures  the 
compensation  for  suffering  of  this  kind,  and  measures  it,  of 
course,  in  terms  of  money.  Why  should  it  be  supposea  tnat 
those  scales  will  break  down  and  prove  inadequate  when  other 
legitimate  elements  of  mental  suffering  are  cast  into  their 
balance?  In  truth,  the  admeasurement  of  suffering  in  terms 
of  money  is  a  most  clumsy  device,  but  it  is  the  best  device 
which  the  law  knows,  and  it  is  a  device  which  the  law  will 
employ  until  some  better  is  discovered.  To  forbid  the  con- 
sideration of  these  other  elements  of  mental  suffering,  be- 
cause the  scales  are  not  sufficiently  delicate  for  their 
weighing,  is  equally  to  condemn  the  use  of  the  scales  in  the 
very  cases  and  for  the  very  purposes  now  admittedly  sanc- 
tioned by  the  law. 

"We  think,  therefore,  that  mental  worry,  distress,  grief, 
mortification,  where  they  are  shown  to  exist,  are  properly  com- 
ponent elements  of  that  mental  suffering  for  which  the  law 
entitles  the  injured  party  to  redress  in  monetary  damages.   . 

But  as  we  have  said,  we  also  think  the  whole  matter  pos- 
sesses more  academic  than  practical  significance.  Conceive 
the  case  of  a  plaintiff  before  a  jury  with  a  face  shockingly 
mutilated  and  distorted.  He  testifies  that  he  endured  men- 
tal suffering  caused  by  his  injuries.  He  is  asked  of  what 
the  mental  suffering  consists.  He  replies,  physical  pain, 
anxiety  for  fear  his  injuries  may  prove  so  permanent  and 
disabling  as  to  render  '^^^  him  incapable  of  supporting  his 
family,  grief  as  he  reviews  the  whole  situation  lest  his  dis- 
figurement may  humiliate  him  and  make  him  an  object  of 
ridicule  to  his  fellows.  At  the  suggestion  of  defendant's 
counsel  the  jury  is  instructed  to  disregard  all  the  elements 
of  mental  suffering  excepting  chat  arising  solely  from  the 
physical  pain.  Can  the  jury  do  it?  Will  the  jury  do  it? 
It  is  mere  self-stultification  to  believe  that  it  will  do  other 
than  make  up  its  verdict  under  the  rule  which,  while  not 
one  of  law,  is  one  of  well-nigh  universal  human  conduct, 
the  rule  of  "Put  yourself  in  his  place."  Each  juror  will 
consider  how  he  would  feel  under  like  circumstances,  and  he 
will  not  narrow  his  contemplation  to  the  mere  matter  of 
physical  suffering  under  the  direction  of  any  court.  So  that, 
in  fact,  verdicts  always  have  and  always  will  be  rendered 
from  this  point  of  view. 

For  the  foregoing  reasons  the  judgment  and  order  appealed 
from  are  affirmed. 

Lorigan,  J.,  and  Melvin,  J.,  concurred. 


The  Test  of  Proximate  Cause  is  whether  the  facts  between  the  negli- 
gent act  and  the  final  result  constitut©  a  succession  of  events  so 
linked  together  that  they  become  a  natural  whole:  Cohn  v.  May,  210 
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Pa.  615,  105  Am.  St.  Rep.  840.  If  a  person  by  his  negligence  pro- 
duces a  dangerous  condition  of  things,  which  does  not  become  active 
for  mischief  until  another  person  has  operated  upon  it  by  the  com- 
mission of  another  negligent  act  which  might  not  unreasonably  be 
anticipated  to  occur,  the  original  act  of  negligence  is  regarded  as  the 
proximate  cause  of  the  injury  which  finally  results.  The  principle 
is,  that  the  first  act  is  regarded  as  being  continuous  in  its  operation 
up  to  the  time  of  the  second,  and  therefore,  for  the  purposes  of  fixing 
the  defendant's  liability,  the  two  acts  are  treated  as  contemporaneous: 
Note  to  Gilson  v.  Delaware  etc.  Canal  Co.,  36  Am.  St.  Eep.  845.  If 
the  original  negligence  operates  with  the  intervening  cause,  then  it 
becomes  the  proximate  cause  by  the  continuity  of  its  action:  Seith 
V.  Commonwealth  Electric  Co.,  241  111.  252,  132  Am.  St.  Eep.  204. 

As  to  the  Liability  for  Explosion  of  Gas,  see  Creel  v.  Charleston  Nat. 
Gas  Co.,  51  W.  Va.  129,  90  Am.  St.  Rep.  772;  Consolidated  Gas  Co. 
v.  Getty,  96  Md.  683,  94  Am.  St.  Eep.  603;  Diehle  v.  United  Gas  Imp. 
Co.,  225  Pa.  494,  133  Am.  St.  Eep.  888.  As  to  what  constitutes  the 
proximate  cause  of  such  explosion,  see  Consolidated  Gas  Co.  v.  Getty, 
96  Md.  683,  94  Am.  St.  Eep.  603;  United  States  Nat.  Gas  Co.  v.  Hicks, 
134  Ky.  12,  135  Am.  St.  Eep.  407.  When  the  presence  of  gas  in  a 
cellar  is  due  to  the  negligence  of  a  gas  company,  and  an  explosion 
results  from  the  negligent  striking  of  a  match  by  a  stranger,  the 
party  injured  may  recover  against  either  the  gas  company  or  the 
stranger,  or  against  both,  at  his  election:  Koelsch  v.  Philadelphia  Co., 
152  Pa.  355,  34  Am.  St.  Eep.  653. 

Damages  for  Mental  Suffering:  See  Dorrah  v.  Illinois  Cent.  E.  R.  Co., 
65  Mis«.  14,  7  Am.  St.  Rep,  629;  Larson  v.  Chase,  47  Minn.  307,  28 
Am.  St.  Eep.  370;  Ewing  v.  Pittsburgh  etc.  Ey.  Co.,  147  Pa.  40,  30 
Am.  St.  Eep.  709;  Sullivan  v.  Old  Colony  St.  Ey.  Co.,  197  Mass.  512, 
125  Am.  St.  Rep.  378. 


McLEMORE  v.  EXPRESS  OIL  COMPANY. 

[158  Cal.  559,  112  Pac.  59.] 

MINING  CLAIMS.  —  Discovery  and  Appropriation  are  the 
source  of  title  to  mining  claims,  and  assessment  or  development  work 
is  the  condition  of  their  continued  possession,  provided  the  location 
is  valid  and  complete,     (p.  149.) 

MINING  CLAIMS — Necessity  of  Discovery. — A  Mining  Loca- 
tdou  is  valid  and  complete  only  when  after  compliance  with  other 
requirements  a  discovery  of  valuable  minerals  in  place  has  been  made, 
(p.  149.) 

MINING  CLAIMS— Necessity  of  Actual  Possession. — Where  a 
mining  claim  is  held  under  a  mining  location,  and  assessment  work 
has  been  done  on  it  sufficient  to  satisfy  the  national  statute  in  that 
regard,  actual  possession  is  no  more  necessary  for  the  protection  of 
the  title  than  it  would  be  in  the  case  of  any  other  description  of 
grant  from  the  United  States,     (p.  149.) 

OIL  LANDS  —  Location — Discovery. — The  Act  of  Congress 
whereby  the  locating  of  claims  to  oil  lands  was  made  to  be  regulated 
by  the  laws  relating  to  placer  mining  claims  gravely  embarrassed 
the  courts  as  well  ai  the  locators,  since  in  locating  a  mining  claim 
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discovery  is  required  aa  an  initial  step,  whereas  great  length  of  tim« 
necessarily  is  consumed  in  efforts  to  discover  an  oil  deposit,  (pp.  149, 
150.) 

OIL  LANDS — Location — Boundaries  and  Discovery. — In  view 
of,  on  the  one  hand,  the  requirement  of  discovery  a«  an  initial  step 
in  locating  validly  a  placer  mining  claim,  and,  on  the  other  hand,  the 
long  time  consumed  necessarily  in  discovering  an  oil  deposit,  the 
placer  mining  law  becomes  available  to  the  oil  claim  locator  only 
through  his  being  permitted  to  mark  his  boundaries  and  post  and 
record  his  notice,  and  being  protected  in  possession  while  prosecuting 
with  diligence  his  work  toward  discovery,     (p.  150.) 

OIL  LANDS — Eights  of  Locator  Prior  to  Discovery. — Having 
made  his  location  in  good  faith,  one  who  maintains  possession  of 
an  oil  land  claim  and  diligently  pushes  on  toward  a  discovery  is 
protected  against  all  forms  of  forcible,  fraudulent,  surreptitious  or 
clandestine  entries  or  intrusions;  still  his  location  remains  incom- 
plete and  merely  inchoate  until  perfected  by  actual  discovery,  (p. 
150.) 

OIL  LANDS — Vested  Rights  Prior  to  Discovery. — ^Until  the 
perfection  of  the  inchoate  and  incomplete  location  by  actual  discov- 
ery, the  locator  of  a  mining  claim  has  no  vested  rights  which  Con- 
gress is  obliged  to  recognize,  and  it  may  change  its  policy  in  regard 
to  the  lands  to  the  extent  even  of  excluding  from  them  the  diligent 
operator  who  has  not  made  discovery,     (p.  150.) 

OIL  LANDS. — The  Diligent  Prosecution  of  Work  Toward  Dis- 
covery required  of  the  locator  of  an  oil  land  claim,  contemplates,  not 
assessment  work  or  the  looking  about  for  capital  to  push  the  enter- 
prise or  any  attempted  holding  through  the  presence  on  the  land  of 
cabin,  lumber  pile  or  unused  derrick,  but  just  the  diligent,  continuous 
prosecution  of  the  work  itself,  with  the  expenditure  of  whateve*" 
money  may  be  necessary,  to  the  end  in  view;  and  where  the  locator's 
"diligent  prosecution  of  work"  is  not  within  such  contemplation  the 
land  concerned  is  open  to  homestead  entry,     (p.  151.) 

PUBLIC  LAND — Requisites  of  Homestead  Entry. — To  consti- 
tute an  entry  on  public  land  under  the  homestead  law,  the  applicant 
must  make  an  affidavit  of  facts  entitling  him  to  enter,  he  must  make 
formal  application,  and  make  payment  of  the  money  required.  With 
these  things  done  and  the  certificate  issued,  the  entry  is  complete, 
(pp.  152,  153.) 

PUBLIC  LANDS — Agricultural  Lands — Mineral  Entry. — No 
right  of  entry,  upon  lands  already  held  under  agricultural  entry,  exists 
in  favor  of  a  mineral  claimant,  unless  he  can  show  by  a  preponderance 
of  testimony  that  as  a  present  fact  the  land  is  more  valuable  for  min- 
ing than  for  agricultural  purposes,     (p.  153.) 

Frank  H.  Short  and  F,  E.  Cook,  for  the  appellant. 

Larkins  &  Feemster,  for  the  respondent. 

K«»  HENSHAW,  J.  The  action  is  in  ejectment.  Judg- 
ment passed  for  plaintiff,  and  from  that  judgment  and  from 
an  order  denying  defendant's  motion  for  a  new  trial  it  ap- 
peals. The  controversy  is  between  a  claimant  to  government 
land  ^®*  under  homestead  entry  and  a  claimant  to  the  same 
land  under  a  purported  mining  location.  An  attempted 
location  had  been  made  by  eight  associates,  defendant's 
grantors,    under    the    placer    mining    laws.     The    valuable 
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mineral  sought  to  be  discovered  was  oil.  This  was  in  Janu- 
ary, 1906.  A  cabin  was  constructed  upon  the  claim,  its 
boundaries  were  marked,  some  bits  of  road  built,  and,  in 
the  language  of  appellant's  brief,  work  had  been  done  and 
improvements  made  upon  the  claim  "far  in  excess  of  the 
requirements  of  the  United  States  statutes  with  respect  to 
assessment  work,  and  before  any  claim  had  been  initiated 
by  the  plaintiff,  they  had  expended  in  a  direct  and  legiti- 
mate way  many  times  over  the  amount  required  in  the  way 
of  assessment  work."  Upon  April  12,  1907,  plaintiff  first 
connected  himself  with  the  land  by  fulfilling  all  the  require- 
ments for  entering  it  as  a  homestead.  At  that  time,  finds 
the  court,  no  one  of  the  defendant's  grantors  was  in  pos- 
session of  the  land.  Appellant's  first  contention  is  that  the 
evidence  of  location,  occupation  and  possession  of  the  ground 
as  a  mining  claim  by  defendants  was  sufficient  to  exclude  it 
from  entry  by  plaintiff  upon  the  twelfth  day  of  April,  1907, 
when  his  homestead  entry  was  made.  Undoubtedly  appel- 
lant's contention  in  this  respect  would  be  correct  if  the 
location  was  valid  and  complete  at  the  time  of  the  homestead 
entry,  since  "actual  possession  of  a  mining  claim  held  under 
a  mining  location  is  no  more  necessary  for  the  protection 
of  the  title  thereto,  than  it  is  for  any  other  grant  of  the 
United  States"  (Belk  v.  Meagher,  104  U.  S.  279,  26  L.  ed. 
735),  and  the  principle  has  become  axiomatic  that  discovery 
and  appropriation  are  the  source  of  title  to  mining  claims, 
and  that  assessment  or  development  work  is  the  condition  of 
their  continued  possession :  27  Cyc.  588.  But  this  rule  ap- 
plies only  when  the  location  is  valid  and  complete.  And  a 
location  is  valid  and  complete  only  when,  after  compliance 
with  other  requirements,  a  discovery  of  valuable  minerals 
in  place  has  been  made.  In  the  case  of  ordinary  minerals 
little  or  no  difficulty  has  been  experienced  by  the  courts  in 
this  matter.  In  practice,  the  miner  went  upon  the  public 
domain,  and  before  he  took  the  trouble  to  stake  his  claim 
and  post  and  record  his  notice,  he  made  discovery.  The 
staking  of  the  boundaries  of  the  claim  and  the  posting  of 
notice  followed  such  discovery.  When,  however,  Congress 
enacted  that  locations  could  and  should  be  made  ^^^  of 
public  lands  containing  petroleum  or  other  mineral  oils 
under  the  lav/s  relating  to  placer  mining  claims  (Act  Feb. 
11,  1897,  29  Stats,  at  Large,  c.  216,  p.  526,  U.  S.  Comp. 
Stats.  1901,  p.  1435),  the  courts  were  at  once  confronted  with 
serious  difficulty  in  their  endeavor  to  obey  the  congressional 
mandate,  and  fit  the  placer  mining  laws  to  the  exigencies  of 
oil  locations  which,  in  their  nature,  were  radically  dissimilar. 
Thus,  it  is  well  established  that  the  sole  power  of  disposition 
and  control  of  the  public  lands  being  vested  by  the  constitu- 
tion of  the  United  States  in  Congress   (Const.  U.  S.,  art.  4, 
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sec.  3),  Congress  could  at  any  time  change  its  policy  in  re- 
gard to  those  lands  so  long  as  vested  rights  were  not  impaired. 
It  was  fully  established  also  that  a  qualified  person,  who 
had  made  a  valid  location  upon  a  part  of  the  public  mineral 
domain  (which  valid  location  always,  of  course,  included 
discovery),  acquired  vested  rights,  which  no  change  in  con- 
gressional policy  could  affect  or  impair,  but  per  contra  that 
a  change  in  policy  could  impair  the  rights  of  one  upon  the 
public  domain  who  had  not  acquired  a  valid  location.  As 
has  been  said,  in  the  case  of  other  minerals,  discovery  pre- 
ceded the  demarkation  of  the  boundaries,  the  posting  and 
recording  of  the  notice.  In  the  case  of  oil,  discovery,  in  the 
very  nature  of  things,  would  rarely  or  never  be  made  except 
at  the  end  of  much  time  and  after  the  expenditure  of  much 
money,  the  discovery  of  oil  involving  the  erection  of  a  der- 
rick, the  installation  of  machinery  and  the  laborious  drilling 
of  a  well,  frequently  to  the  depth  of  three  thousand  feet  or 
more.  If,  therefore,  the  placer  mining  laws,  which  were 
declared  by  Congress  to  be  the  only  laws  under  which  oil 
locations  could  be  established,  were  to  be  made  of  any  practi- 
cal benefit  to  the  oil  locator,  it  must  be  by  permitting  him 
to  mark  the  boundaries  of  his  location  and  post  and  record 
his  notice,  and  by  protecting  him  in  possession  while  he 
was  with  diligence  prosecuting  the  labor  of  digging  his  well 
to  determine  whether  or  not  a  discovery  could  be  made. 
So  it  was  held  by  the  federal  courts,  by  the  courts  of  some 
of  the  other  states,  and  by  this  court  in  Miller  v.  Chrisman, 
140  Cal.  440,  98  Am.  St.  Rep.  63,  73  Pac.  1083,  74  Pac. 
444,  to  the  following  effect:  **One  who  thus  in  good  faith 
makes  his  location,  remains  in  possession  and  with  due  dili- 
gence prosecutes  his  work  toward  a  discovery,  is  fully 
protected  ^^^  against  all  forms  of  forcible,  fraudulent, 
surreptitious  or  clandestine  entries  and  intrusions  upon  his 
possession.  Such  entry  must  be  always  peaceable,  open  and 
above  board,  and  made  in  good  faith,  or  no  risht  can  be 
founded  upon  it":  Weed  v.  Snook,  144  Cal.  439,  77  Pac. 
1023 ;  Cosmos  E.  Co.  v.  Gray  Eagle  Oil  Co.,  104  Fed.  20,  112 
Fed.  4,  50  C.  C.  A.  79,  61  L.  R.  A.  230,  190  U.  S.  301,  23 
Sup.  Ct.  Rep.  692,  24  Sup.  Ct.  Rep.  860,  47  L.  ed.  1064; 
■Whiting  V.  Straup,  17  Wyo.  1,  129  Am.  St.  Rep.  1093,  95 
Pac.  849;  Moffatt  v.  Blue  River  etc.  Co.,  33  Colo.  142,  80 
Pac.  139.  But  it  is  always  to  be  borne  in  mind  that  until 
the  perfection  of  the  inchoate  and  incomplete  location  by 
discovery,  the  locator  has,  first,  no  vested  rights  which  Con- 
gress is  obliged  to  recognize.  So  that  Congress  may  change 
its  policy  in  regard  to  the  lands  to  the  extent  even  of  ex- 
cluding therefrom  the  diligent  operator  who  has  not  made 
discovery.  However  inequitable  such  a  proceeding  might  be, 
it  in  no  way  would  be  illegal. 
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Second,  it  is  to  be  observed  that  the  laws  touching  assess- 
ment work  are  not  applicable  to  such  an  imperfect  location. 
When  the  location  is  valid  and  complete,  the  law  exacts  the 
doing  of  but  one  hundred  dollars  of  work  per  year,  and  when 
that  is  done,  all  of  the  locator's  rights  are  fully  protected, 
whether  he  remains  in  possession  longer  than  is  necessary 
to  do  that  work  or  not.  But  where  the  location  is  incomplete, 
no  question  of  assessment  work  is  involved.  "What  the  at- 
tempting locator  has  is  the  right  to  continue  in  possession, 
undisturbed  by  any  form  of  hostile  or  clandestine  entry, 
while  he  is  diligently  prosecuting  his  work  to  a  discovery. 
This  diligent  prosecution  of  the  work  of  discovery  does  not 
mean  the  doing  of  assessment  work.  It  does  not  mean 
the  pursuit  of  capital  to  prosecute  the  work.  It  does 
not  mean  any  attempted  holding,  by  cabin,  lumber  pile  or 
unused  derrick.  It  means  the  diligent,  continuous  prosecu- 
tion of  the  work,  with  the  expenditure  of  whatever  money 
may  be  necessary  to  the  end  in  view.  Of  such  work,  de- 
fendant's grantors  were  not  in  the  prosecution  up  to  April 
12,  1907.  They  were  not  only  not  in  the  actual  possession 
of  the  land,  as  the  court  finds,  but  the  evidence  discloses  that 
what  they  had  done  was  no  more  than  to  attempt  to  hold  the 
land,  under  the  theory  that  assessment  work  was  adequate 
for  that  purpose.  It  is  shown  by  the  evidence  that  they  were 
not  only  not  engaged  in  the  diligent  prosecution  of  the  work, 
but  that  they  were  not  financially  ^^^  able  so  to  prosecute 
it,  and  were  either  in  search  of  capital  to  enable  them  to 
do  so,  or  in  search  of  a  purchaser  to  buy  out  such  interest 
as  it  might  be  thought  that  they  had.  The  cases  of  Cosmos 
E.  Co.  V.  Grav  Eagle  Oil  Co.,  104  Fed.  20,  112  Fed.  4,  50 
C.  C.  A.  79,  61  L.  R.  A.  230,  are  not  at  all  in  conflict  with 
these  views.  To  the  contrary,  these  views  and  those  ex- 
pressed in  Miller  v.  Chrisman,  140  Cal.  440,  98  Am.  St.  Rep. 
63,  73  Pac.  1083,  74  Pac.  444 ;  Weed  v.  Snook,  144  Cal.  439, 
77  Pac.  1023,  and  New  England  etc.  Oil  Co.  v.  Congdon, 
152  Cal.  211,  92  Pac.  180,  are  themselves  in  great  part  based 
upon  the  opinion  of  the  learned  circuit  judge  in  those  cases. 
The  federal  cases  involved  conflicts  between  "scrippers"  and 
oil  locators,  under  an  act  which  allowed  the  scrippers,  for 
the  land  from  which  they  had  been  displaced,  to  "select  in 
lieu  thereof  an  equal  tract  of  vacant  land  open  to  entry." 
They  endeavored  to  select  land  that  was  not  only  in  the 
possession  of  oil  men,  but  of  oil  men  who  were  diligently 
prosecuting  their  work  to  a  discovery  so  as  to  complete  their 
locations.  The  circuit  court  held  that  such  land  so  occupied 
and  worked  was  not  vacant  land  open  to  entry  within  the 
meaning  of  the  act,  and  declared  (we  quote  from  the  syllabus, 
which  correctly  enunciates  the  determination)  :  "A  claimant 
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of  land  entered  under  act  June  4,  1897  (30  Stats.  36,  U.  S. 
Comp.  Stats.  1901,  p.  1541),  in  lieu  of  land  situated  within 
a  forest  reservation,  on  an  affidavit  stating  its  nonmineral 
character,  that  it  was  free  from  mining  claims,  and  was 
entered  for  agricultural  purposes,  will  not  be  granted  relief 
in  equity  against  another  claimant  in  possession  under  an 
oil  placer  mining  location,  made  prior  to  such  entry,  and 
followed  up  by  development  work,  which  was  being  prose- 
cuted on  the  land  when  the  entry  was  made,  and  resulted 
in  valuable  producing  wells,  where  the  affidavit  of  the  entry- 
man  was  also  false  in  other  particulars,  the  land  being 
valueless  for  agricultural  or  grazing  purposes,  but  situated 
in  an  oil  district,  and  the  entry  being  in  fact  made  because 
of  its  supposed  value  for  oil,  although  no  discovery  of  oil 
had  then  been  made  thereon." 

Plaintiff  filing  his  homestead  entry  upon  the  twelfth  day 
of  April,  1907,  made  physical  and  personal  entry  on  the  fifth 
day  of  October,  1907 — within  the  six  months  limited  by  law. 
Appellant  contends  that  plaintiff  had  made  no  "entry" 
within  '^^^  the  meaning  of  the  law  until  he  took  possessionam 
pedis  on  October  5th ;  that  up  to  that  time  he  had  acquired 
merely  a  preferential  right  of  entry  over  those  claiming 
under  the  homestead  or  agricultural  laws,  but  not  over  those 
who  might  have  entered  under  the  mining  laws.  In  this  con- 
nection appellant  expounds  the  different  meanings  which 
have  been  given  to  the  word  "entry,"  and  concludes  that  the 
entry  of  a  homesteader  is  not  complete,  within  the  meaning 
of  the  law,  until  he  has  actually  gone  upon  the  ground. 
But  this  is  not  the  meaning  of  the  word  as  employed  in  the 
statute.  In  "Suggestions  to  Homesteaders,"  issued  by  the 
commissioner  of  the  general  land  office,  March,  9,  1908 
(paragraph  27,  page  12),  it  is  said:  "Actual  residence  on 
the  lands  entered  must  begin  within  six  months  from  the 
date  of  all  homestead  entries,  except  additional  entries  and 
adjoining  farm  entries  of  the  character  mentioned  in  para- 
graphs 14  and  15,  and  residence  wuth  improvements  and 
annual  cultivation  must  continue  until  the  entry  is  five  years 
old,  except  in  cases  thereafter  mentioned,  but  all  entrymen 
who  actually  reside  upon  and  cultivate  lands  entered  by 
them  prior  to  making  such  entries  may  make  final  proof  at 
any  time  after  entry  when  they  can  show  five  years'  resi- 
dence and  cultivation."  Says  the  supreme  court  of  the 
United  States  in  Hastings  etc.  R.  R.  v.  Whitney,  132  U.  S. 
357,  10  Sup.  Ct.  Rep.  112,  33  L.  ed.  363:  "Under  the  home- 
stead law  three  things  are  needed  to  be  done  in  order  to 
constitute  an  entry  on  public  lands :  First,  the  applicant 
must  make  an  affidavit  setting  forth  the  facts  which  entitle 
him  to  make  such  entry ;  second,  he  must  make  a  formal  ai>- 
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plication;  and  third,  he  must  make  payment  of  the  money 
required.  When  these  three  requisites  are  complied  with, 
and  the  certificate  of  entry  is  issued  to  him,  the  entry  is 
made — the  land  is  entered."  All  of  these  things  had  been 
done  by  plaintiff,  and  his  entry  was  therefore  complete. 
What  effect  did  this  entry  have  upon  the  right  of  defendant 
subsequently  to  enter  upon  the  land  and  exploit  it  for 
minerals  ? 

"A  homestead  entry,"  says  the  supreme  court  of  the 
United  States,  "which  is  prima  facie  valid  removes  the  land, 
temporarily  at  least,  out  of  the  public  domain":  Hastings 
etc.  Co.  V.  Whitney,  132  U.  S.  357,  10  Sup.  Ct.  Rep.  112, 
33  L.  ed.  363;  United  States  v.  Turner,  54  Fed.  228.  But 
appellant  contends  that  this  language  is  to  be  construed 
with  an  exception,  and  that  this  ^^®  exception  is  that  one 
who  claims  the  land  to  be  valuable  for  mineral  purposes  has 
the  right,  notwithstanding  such  homestead  entry,  to  enter 
thereon  and  explore  it  for  the  valuable  minerals  it  is  thought 
to  contain.  Herein  reliance  is  placed  upon  McClintock  v. 
Bryden,  5  Cal.  97,  with  the  note  which  is  appended  to  that 
case  in  63  American  Decisions,  page  87.  But  it  will  be 
found  upon  examination  that  that,  and  the  cases  like  it,  all 
arose  where  the  land  was  of  proved  mineral  value,  and  the 
decisions  were  based  upon  the  national  laws,  which,  in  effect, 
excepted  from  homestead  entry  the  mineral  lands  of  the 
nation,  the  mineral  lands  being  those  of  more  value  for 
mineral  than  for  agricultural  purposes.  We  know  of  no 
case,  and  have  been  cited  to  none,  where  a  right  of  entry 
upon  lands  held  under  an  agricultural  entry  has  been  per- 
mitted without  proof  of  the  present  value  of  the  lands  for 
mineral  purposes,  merely  for  the  purpose  of  exploiting  them 
to  see  if  perchance  they  possess  such  value.  That  is  precisely 
what  appellant  desires  here  to  do,  and  contends  that  it  has 
the  right  to  do.  No  discovery  of  oil  has  been  made  upon  the 
lands,  but  defendant  insists  that  it  has  the  right  to  enter 
and  explore  them  to  see  if  there  is  oil  therein.  The  decisions 
are  against  the  existence  of  such  a  right.  In  Lentz  v.  Victor. 
17  Cal.  271,  it  is  declared  that  such  an  entry  upon  an  agri- 
cultural holding  can  be  justified  and  upheld  only  by  showing, 
first,  that  the  land  is  public  land,  and,  second,  "that  it  con- 
tains mines  or  minerals."  The  land  department  has  uni- 
formly laid  down  the  rule  to  the  following  effect:  "The 
burden  of  proof  being  upon  the  protestants  (mineral  claim- 
ants), they  are  required  to  show  by  a  preponderance  of  testi- 
mony that  the  land  is  more  valuable  for  mining  than  for 
agricultural  purposes  as  a  present  fact ;  not  that  it  might 
possibly  hereafter  develop  minerals  in  such  quantity,  and  of 
such  character,  as  to  establish  its  mineral  value":  1  L.  D. 
561;  8  L.  D.  440;  17  L.  D.  103,  274;  25  L.  D.  223,  349. 
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For  these  reasons  the  judgment  and  order  appealed  from 
are  afifirmed. 

Lforigan,  J.,  and  Melvin,  J.,  concurred. 


DISCOVERY  OF  MINERAL  IN  MINING  CLAIMS  AND  RIGHTS 
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I.  General  Purposes  of  Federal  Mining  Law  and  Difficulties  in  Ap- 
plication to  Discoveries. 

The  general  purpose  of  the  mineral  laws  is  to  encourage  citizens  to 
assume  the  hazards  of  searching  for  and  extracting  the  valuable 
minerals  deposited  in  the  public  lands.  By  allowing  the  citizen  to 
locate  mining  claims  in  the  manner  provided  by  the  mineral  laws  it 
was  thought  that  a  stimulus  would  be  given  to  the  production  of 
mineral  wealth  and  render  it  available  for  commerce  and  the  arts, 
and  thereby  indirectly  render  to  the  public  a  consideration  com- 
mensurate with  the  value  of  the  grant:  United  States  v.  Eizzinelli, 
182  Fed.  675. 

Much  of  the  difficulty  experienced  in  the  administration  of  the 
mineral  laws  is,  doubtless,  caused  by  the  fact  that  there  is  no  require- 
ment that  mining  locations  be  filed  in  anj'  office  of  the  land  depart- 
ment as  are  other  applications  to  purchase  public  lands,  and  thus 
acquaint  the  land  department  with  the  fact  that  the  land  is  claimed 
as  a  mining  claim,  and  in  that  way  prevent  the  land  from  being 
claimed  under  some  one  of  the  many  other  ways  of  purchasing  public 
land.  The  only  way  in  which  the  land  department  can  officially  know 
that  a  mining  claim  exists  upon  any  part  of  the  public  domain  is 
through  the  locator  applying  for  a  patent.  This  is  illustrated  in  the 
controversies  between  locators  of  oil  claims  and  entrymen  of  the  same 
land  under  homestead  or  other  forms  of  agricultural  entries. 

The  questions  in  respect  to  the  subject  of  this  note  most  frequently 
arise  between  miners  who  have  located  on  the  same  lode,  between 
placer  and  lode  locators,  and  between  mineral  locators  and  persons 
holding  under  agricultural  or  like  entries.  Hence,  in  looking  to  the 
decisions  on  the  question  of  discovery  it  must  be  borne  in  mind  that 
the  expressions  of  the  courts  must  be  considered  in  the  light  of  the 
character  of  the  contest  which  was  before  them  in  the  particular  case. 
Thus  in  Migeon  v.  Montana  Cent.  RJ^  Co.,  77  Fed.  249,  23  C.  C.  A. 
156,  it  was  said:  "The  particular  character  of  each  ease  necessarily 
determines  the  rights  of  the  respective  parties,  and  must  be  kept 
constantly  in  view,  in  order  to  enable  the  court  to  arrive  at  a  correct 
conclusion.  What  is  said  in  one  character  of  eases  may  or  may  not  be 
applicable  in  the  other." 

It  is  because  of  the  facts  stated  in  the  above  cited  case  that  there 
is  at  times  an  apparent  conflict  in  the  decisions  of  the  courts  in  cases 
involving  the  question  of  discovery.  An  examination  of  the  cases  on 
this  subject  will  show  a  growing  tendency  of  the  courts  to  attach 
considerable  importance  to  the  decisions  of  the  Interior  Department 
upon  matters  affecting  the  disposition  of  the  public  lands.  And  with 
the  growing  responsibility  of  that  department  in  rendering  decisions 


156  139  American  State  Reports.       [California, 

which  are  looked  to  as  carrying  authority,  there  is  more  of  a  dis- 
position by  it  to  have  a  harmonious  system  of  decisions  which  estab- 
lish principles  which  are  in  accord  with  the  spirit  of  the  mineral  laws 
and  the  practical  needs  of  the  mineral-bearing  states. 

In  Hastings  &  D.  R.  Co.  v,  Whitney,  132  U.  S.  357,  10  Sup.  Ct.  Rep. 
112,  33  L.  ed.  363,  the  United  States  supreme  court,  after  citing 
numerous  decisions  by  the  Land  Department,  said:  "It  is  true  that  the 
decisions  of  the  Land  Department  on  matters  of  law  are  not  binding 
upon  this  court,  in  any  sense.  But  on  questions  similar  to  the  one 
involved  in  this  case  they  are  entitled  to  great  respect  at  the  hands 
of  any  court.  In  United  States  v.  Moore,  95  U.  S.  760,  24  L.  ed.  588, 
this  court  said:  'The  construction  given  to  a  statute  by  those  charged 
with  the  duty  of  executing  it  is  always  entitled  to  the  most  respectful 
consideration,  and  ought  not  to  be  overruled  without  cogent  reasons. 
....  The  officers  concerned  are  usually  able  men,  and  masters  of  the 
subject.  Not  unfrequently  they  are  the  draftsmen  of  the  laws  they 
are  afterward  called  upon  to  interpret.' " 

The  general  administration  of  the  forest  reserve  act  and  the  deter- 
mination of  questions  arising  under  it  before  issuance  of  patent  for 
lands  selected  under  its  provisions  are  vested  in  the  Land  Depart- 
ment: Cosmos  E.  Co.  v.  Gray  Eagle  Oil  Co.,  190  U.  S.  301,  23  Sup.  Ct. 
Rep.  672,  41  L.  ed.  1064.  The  decisions  of  the  United  States  supreme 
court  upon  questions  involving  the  disposition  of  land  under  the 
mineral  laws  are,  of  course,  of  paramount  importance. 

II.    Provisions  of  Federal  Law  Applicable  to  Question  of  Discovery. 

Before  entering  into  a  consideration  of  the  question  which  is  made 
the  subject  of  this  note,  it  may  be  well  to  refer  to  the  principal  pro- 
visions of  the  federal  mining  law  relating  to  the  subject. 

Section  2318,  United  States  Revised  Statutes,  reserves  all  lands 
valuable  for  minerals  from  sale  unless  otherwise  expressly  directed  by 
law. 

Section  2319,  United  States  Revised  Statutes,  declares  that  all  val- 
uable mineral  deposits  in  lands  belonging  to  the  United  States  are 
free  and  open  to  exploration  and  purchase,  and  the  lands  in  which 
they  are  found  to  occupation  and  purchase  by  citizens  of  the  United 
States  and  those  who  have  declared  their  intention  to  become  such, 
under  regulations  prescribed  by  law  and  according  to  the  local  cus- 
toms or  rules  of  miners  in  the  several  mining  districts  so  far  as  the 
same  are  applicable  and  not  inconsistent  with  the  laws  of  the  United 
States.  While  section  2320,  United  States  Revised  Statutes,  declares: 
"Mining  claims  upon  veins  or  lodes  of  quartz  or  other  rock  in  place 
bearing  gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  valuable  de- 
posits, heretofore  located,  shall  be  governed  as  to  the  length  along 
the  vein  or  lode  by  the  customs,  regulations  and  laws  in  force  at  the 
date  of  their  location.  A  mining  claim  located  after  the  tenth  day 
of  May,  eighteen  hundred  and  seventy-two,  whether  located  by  one  or 
more  persons,  may  equal,  but  shall  not  exceed,  one  thousand  five  hun- 
dred feet  in  length  along  the  vein  or  lode;  but  no  location  of  a  mining 
claim  shall  be  made  until  the  discovery  of  the  vein  or  lode  within  the 
limits  of  the  claim  located.  No  claim  shall  extend  more  than  three 
hundred  feet  on  each  side  of  the  middle  of  the  vein  at  the  wrface. 
Nor  shall  any  claim  be  limited  by  any  mining  regulation  to  less  than 
twenty-five  feet  on  each  side  of  the  middle  of  the  vein  at  the  surface, 
except   where    adverse    rights    existing    ou   the   tenth    day   of    May, 
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eighteen  hundred  and  seventy-two,  render  such  limitation  necessary. 
The  end  lines  of  each  claim  shall  be  parallel  to  each  other." 

Section  2329,  United  States  Revised  Statutes  provides:  "Claims 
usually  called  'placers,'  including  all  forms  of  deposit  excepting  veins 
of  quartz,  or  other  rock  in  place,  shall  be  subject  to  entry  and  patent, 
under  like  circumstances  and  conditions,  and  upon  similar  proceedings, 
as  are  provided  for  vein  or  lode  claims;  but  where  the  lands  have 
been  previously  surveyed  by  the  United  States,  the  entry  in  its  ex- 
terior limits  shall  conform  to  the  legal  subdivisions  of  the  public 
land." 

The  location  of  public  lands  containing  petroleum  or  other  mineral 
oils  is  authorized  under  the  act  of  Congress  of  February  11,  1897  (29 
Stats,  at  Large,  c.  216,  p.  526),  which  declares:  "That  any  person  au- 
thorized to  enter  lands  under  the  mining  laws  of  the  United  States 
may  enter  and  obtain  patents  to  lands  containing  petroleum  or  other 
mineral  oils  and  chiefly  valuable  therefor,  under  the  provisions  of  the 
laws  relating  to   placer  mineral   claims." 

Seetion  2322,  United  States  Revised  Statutes,  gives  the  locators, 
their  heirs  and  assigns,  so  long  as  they  comply  with  the  laws,  rules 
and  regulations  relating  to  the  acquisition  of  mineral  land,  the  exclu- 
sive possession  and  enjoyment  of  all  the  surface  included  within  the 
limits  of  their  location. 

Section  2302,  United  States  Revised  Statutes,  specifically  exempts 
all  mineral  lands  from  entry  and  settlement  under  the  homestead  laws. 

The  general  policy  of  dealing  with  mineral  lands  shown  by  the 
federal  mineral  laws  was  sustained  by  the  courts  of  California  prior 
to  the  enactment  of  federal  legislation  on  the  subject:  McClintoek  v. 
Bryden,  5  Cal.  97,  63  Am.  Dec.  87;  Gillan  v.  Hutchinson,  16  Cal.  153; 
Lentz  V.  Victor,  17  Cal.  271. 

Mineral  lands  can  be  disposed  of  only  under  the  mineral  laws:  In 
re  Mountain  Meadow  Placer  Co.,  35  L.  D.  216.  And  lands  containing 
petroleum  and  other  mineral  oils  are  governed  by  the  provisions  of 
the  law  relating  to  placer  claims,  and  a  discovery  of  oil  within  the 
limits  of  the  claim  is  essential  to  the  validity  of  the  location:  New 
England  etc.  Oil  Co.  v.  Congdon,  152  Cal.  211,  92  Pac.  180;  Whiting  v. 
Straup,  17  Wyo.  1,  129  Am.  St.  Rep.  1093,  95  Pac.  849. 

III.  Rights  and  Estate  Acquired  by  Completed  Mining  Location. 

A  lode  locator  acquires  a  vested  property  right  by  virtue  of  his 
location  made  in  compliance  with  the  mining  laws,  but  the  fee  re- 
mains in  the  government  until  patent,  issues:  Creede  &  C.  C.  Min.  Co. 
V.  Uinta  etc.  Co.,  196  U.  S.  337,  25  Sup.  Ct.  Rep.  266,  49  L.  ed.  501. 

The  legal  right  of  possession  can  only  come  from  a  valid  location: 
Hamilton  v.  Huson,  21  Mont.  9,  53  Pac.  101;  Bevis  v.  Markland,  130 
Fed.  226.  By  a  valid  location,  the  ground  included  within  its  bound- 
aries is  segregated  from  the  public  domain,  and  the  exclusive  right  of 
possession  thereof  is  vested  in  the  locators:  Southern  Cal.  R.  Co.  v. 
O'Donnell,  3  Cal.  App.  382,  85  Pac.  932;  McFetters  v.  Pierson,  15 
Colo.  201,  22  Am.  St.  Rep.  388,  24  Pac.  1076;  Silver  Bow  etc.  Min.  Co. 
r.  Clark,  5  Mont.  378,  5  Pac.  574;  Argentine  Min.  Co.  v.  Benedict,  18 
Utah,  183,  55  Pac.  559;  Meydenbauer  v.  Stevens,  78  Fed.  737;  Gillis 
v.  Downey,  85  Fed.  483,  29  C.  C.  A.  286.  After  discovery  and  loca- 
tion, the  locator's  right  of  possession  is  as  complete  as  if  he  had  a 
patent  provided  that  he  continues  to  perform  each  year  the  amount 
of  labor  and  improvement  required  by  the  mining  law:  Banagaa  v. 
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Dulaney,  2  L.  D.  744;  Tam  v.  Story,  21  L.  D.  440.  Where  the  locator 
has  fully  complied  with  the  law  relating  to  the  making  of  a  mining 
location,  the  territory  embraced  within  his  surface  boundaries  is  segre- 
gated from  the  public  domain  as  to  all  parties  except  the  government. 
A  prospector  cannot  go  within  such  surface  boundaries  for  the  pur- 
pose of  prospecting  for  minerals,  and  his  act  in  doing  so  is  a  trespass 
as  much  so  as  if  the  land  were  patented:  Armstrong  v.  Lower,  6  Colo. 
393.  The  effect  of  such  a  mining  location  is  not  perceptively  dif- 
ferent from  the  right  acquired  by  entrymen  of  agricultural  land: 
Tyee  Cons.  Min.  Co.  v.  Langstedt,  136  Fed.  124,  69  C.  C.  A.  548.  The 
estate  obtained  by  virtue  of  a  valid  mining  location  is  in  the  nature 
of  an  estate  in  fee.  It  is  an  appropriation  of  land  by  the  locator  to 
the  exclusion  of  all  others:  Stenfjeld  v.  Espe,  171  Fed.  825.  And  as 
between  all  persons  except  the  government,  the  rights  of  the  locator 
are  regarded  as  a  fee  in  the  land:  Merced  Min.  Co.  v.  Fremont,  7  Cal. 
517,  68  Am.  Dec.  262;  Merritt  v.  Judd,  14  Cal.  59;  Attwood  v.  Fricot, 
17  Cal.  37,  76  Am.  Dec.  567;  Hughes  v,  Devlin,  2  Cal.  551;  Mt.  Rosa 
Min.  etc.  Co.  v.  Palmer,  26  Colo.  56,  56  Pac.  176. 

"A  mining  claim  p.erfected  under  the  law  is  property  in  the  highest 
sense  of  that  term,  which  may  be  bought,  sold  and  conveyed,  and  will 
pass  by  descent:  Forbes  v.  Gracey,  94  U.  S.  762,  24  L.  ed.  313.  There 
is  nothing  in  the  act  of  Congress  which  makes  actual  possession  any 
more  necessary  for  the  protection  of  the  title  acquired  to  such  a 
claim  by  a  valid  location,  than  it  is  for  any  other  grant  from  the 
United  States":  Belk  v.  Meagher,  104  U.  S.  279,  26  L.  ed.  735. 

The  title  of  the  locator  of  a  valid  mining  claim  is  such  a  title  to 
land  as  may  be  bought  and  sold  as  other  property:  Weed  v.  Snook, 
144  Cal.  439,  77  Pac.  1023;  Kern  Eiver  Oil  Co.  v.  Clarke,  30  L.  D. 
550;  In  re  H.  H,  Yard,  38  L.  D.  59. 

In  United  States  v.  Eizzinelli,  182  Fed.  675,  the  court,  in  describ- 
ing the  rights  of  a  mineral  locator,  said:  "The  rights  of  a  locator  of  a 
mining  claim,  and  the  nature  of  his  estate  therein,  have  not  infre- 
quently been  considered  by  the  supreme  court  of  the  United  States. 
That  the  discovery  of  valuable  mineral  and  the  proper  location  of  his 
claim  operate  to  vest  in  the  locator  a  substantial  interest  may  not  be 
doubted.  The  interest  thus  acquired  is  a  valuable  property  right 
v/hich  may  be  mortgaged,  transferred,  inherited  and  taxed;  the  right 
of  possession  is  good  against  all  the  warld,  including  the  United 
States:  Gwillim  v.  Donnellan,  115  U.  S.  45,  5  Sup.  Ct.  Kep.  1110,  29 
L.  ed.  348;  Manuel  v.  Wulff,  152  U.  S.  505,  14  Sup.  Ct.  Eep.  651,  38 
L.  ed.  532;  Belk  v.  Meagher,  104  U.  S.  279,  26  L.  ed.  735;  Forbes  v. 
Gracey,  94  U.  S.  762,  24  L.  ed.  313;  St.  Louis  Mining  Co.  v.  Montana 
Mining  Co.,  171  U.  S.  650,  19  Sup.  Ct.  Rep.  61,  43  L.  ed.  320;  Elder 
v.  Wood,  208  U.  S.  226,  28  Sup.  Ct.  Rep.  263,  52  L.  ed.  464." 

In  this  respect  Mr.  Lindley,  in  his  work  on  Mines,  second  edition, 
section  539,  says:  "As  between  the  locator  and  everyone  else  save  the 
paramount  proprietor,  the  estate  acquired  by  perfected  mining  loca- 
tion possesses  all  the  attributes  of  a  title  in  fee,  and  so  long  as  the 
requirements  of  the  law  with  reference  to  continued  development  are 
satisfied,  the  character  of  the  tenure  remains  that  of  the  fee.  As 
between  the  locator  and  the  government,  the  former  is  the  owner  of 
the  beneficial  estate  and  the  latter  holds  the  fee  in  trust,  to  be  con- 
veyed to  such  beneficial  owner  upon  his  application  in  that  behalf  and 
in  compliance  with  the  terms  prescribed  by  the  paramount  proprietor. 

"Until  the  patent  issues  the  locators'  muniments  of  title  consist  of 
the  laws  under  the  sanction  of  which  his  rights  accrue,  the  series  of 
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acts  culminating  in  a  completed  valid  location,  and  those  necessary 
to  be  continuously  performed  to  perpetuate  it." 

The  nature  and  extent  of  the  right  acquired  were  also  very  clearly 
set  forth  by  the  circuit  court  of  appeals  in  Teller  v.  United  States, 
113  Fed.  2.73,  51  C.  C.  A.  230,  in  a  criminal  prosecution  in  which  the 
extent  of  the  rights  of  the  locator  were  a  material  issue,  the  court 
saying: 

"Possession  of  a  mining  claim,  in  accordance  with  the  provisions  of 
the  statute,  by  well-settled  authority,  confers  the  right,  subject  to 
certain  limitations  and  conditions,  upon  a  locator,  to  work  the  claim 
for  precious  metals  for  all  time,  if  he  desires  to  do  so;  but  confers  no 
right  to  take  timber,  or  otherwise  make  use  of  the  surface  of  the  claim, 
except  so  far  as  it  may  be  reasonably  necessary  in  the  legitimate 
operation  of  mining.  The  next  right  in  order  of  time  is  the  equitable 
one,  already  defined.  The  last  one  in  the  sequence  is  the  perfect  legal 
title  in  fee  simple  absolute,  created  by  the  issue  of  the  patent  by  the 
United  States.  The  claimant  may  be  entirely  satisfied  with  his 
possessory  title,  and  be  neither  able  nor  willing  to  perform  the  further 
acts  or  pay  the  further  consideration  requisite  to  securing  the  equita- 
ble or  legal  title.  For  reasons  of  public  policy,  and  for  the  purpose 
of  encouraging  the  mining  industry,  the  United  States  gratuitously 
grants  the  privilege  to  any  citizen,  or  person  having  declared  his  in- 
tention to  become  a  citizen,  of  locating  a  claim  for  mineral  lands 
and  working  the  same  for  precious  metals;  but  it  has  not  seen  fit  to 
give  away  the  land  containing  the  minerals,  but,  on  the  contrary,  has 
adopted  the  policy  of  selling  the  same  to  the  locator,  if  he  desires  to 
purchase,  on  terms  fixed  by  the  acts  of  Congress.  Mullison's  location, 
record  and  working  of  his  claim  secured  to  him  the  possessory  title 
only.  While  his  location  so  far  segregated  and  withdrew  the  land 
from  the  public  domain  that  no  rival  claimant  could  successfully  ini- 
tiate any  right  to  it  until  his  location  was  avoided  and  his  entry  was 
canceled  (James  v.  Germania  Iron  Co.,  107  Fed.  597,  46  C.  C.  A.  476, 
and  ca&e«  there  cited;  Hartman  v.  Warren,  76  Fed.  157,  22  C.  C.  A.  30; 
Kansas  Pac.  Ey.  Co.  v.  Dunmeyer,  113  U.  S.  629,  5  Sup.  Ct.  Eep.  566, 
28  L.  ed.  1122),  it  gave  him  nothing  but  'the  right  of  present  and  ex- 
clusive possession'  for  the  purpose  of  mining.  It  did  not  devest  the 
legal  title  of  the  United  States,  or  impair  its  right  to  protect  the  land 
and  its  product,  by  either  civil  or  criminal  proceedings,  from  trespass 
or  waste.  While  for  the  purpose  of  subsequent  entry  and  location 
by  private  parties  the  lands  which  Mullison  claimed  were  segregated 
from  the  public  domain  and  appropriated  to  a  private  purpose,  they 
were  so  segregated  for  that  purpose  only,  and  the  legal  and  equitable 
title  to  them  still  remained  in  the  government  and  they  were  still 
'lands  of  the  United  States'  within  the  meaning  of  section  2461,  Ee- 
vised  Statutes,  and  the  act  of  August  4,  1892  (27  Stat.  348),  which 
are  under  consideration  in  this  case." 

But  until  the  locator  has  made  a  discovery  of  mineral  within  the 
limits  of  the  ground  embraced  in  his  location,  the  land  remains  a  part 
of  the  public  domain:  Tuolumne  Con.  Min.  Co.  v.  Maier,  134  Cal.  583, 
66  Pac.  863. 

IV.    Necessity  for  Making  a  Discovery  of  MineraL 

a.     General  Rule. — Discovery  of  mineral  withun  the  limits  of  the 

mining  claim  located  is  a    necessary  prerequisite   to  a  complete  and 

valid   mining  location:   Eedden   v.   Harlan,   2   Alaska,   402;    Tuo'.umne 

Con.  Min.  Co.  v.  Maier,  134  Cal.  583,  66  Pac.  863;  Weed  v.  Snook,  144 
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Cal.  439,  77  Pac.  1023;  Daggett  v.  Yreka  Min.  etc.  Co.,  149  Cal.  357, 
86  Pac.  968;  McCleary  v.  Broaddus  (Cal.  App.),  Ill  Pac.  125;  Bryan 
V.  McCaig.  10  Colo.  309,  15  Pac.  413;  Johnson  v.  Young,  18  Colo.  625, 
34  Pac.  173;  Beals  v.  Cone,  27  Colo.  473,  83  Am.  St.  Kep.  92,  62  Pac. 
948;  Healey  v.  Ropp,  37  Colo.  25,  86  Pac.  1015;  Upton  v.  Larkin,  5 
Mont.  600,  6  Pac.  66;  Overman  Silver  Min.  Co.  v.  Corcoran,  15  Nev. 
147;  Gleeson  v.  Martin  White  Min.  Co.,  13  Nev.  442;  Patterson  v. 
Tarbell,  26  Or.  29,  37  Pac.  76;  Marshall  v.  Harney  Peak  etc.  Mfg.  Co., 
1  S.  D.  350,  47  N.  W.  290;  Lockhart  v.  Farrell,  31  Utah,  155,  86  Pac. 
1077;  Copper  Globe  Min.  Co.  v.  Allman,  23  Utah,  410,  64  Pac.  1019; 
King  V.  Amy  etc.  Min.  Co.,  152  U.  S.  222,  14  Sup.  Ct.  Rep.  510,  38  L. 
ed.  419;  O'Reilly  v.  Campbell,  116  U.  S.  418,  6  Sup.  Ct.  Rep.  421,  29 
L.  ed.  669;  Larkin  v.  Upton,  144  U.  S.  19,  12  Sup.  Ct.  Rep.  614,  36  L. 
ed.  330;  Zollars  v.  Evans,  2  McCrary,  ?9,  5  Fed.  172;  Jupiter  Min,  Co. 
V.  Bodie  Con.  Min.  Co.,  11  Fed.  666,  7  Saw.  96;  Erwin  v.  Perego,  93 
Fed.  608,  35  C.  C.  A.  482;  Ledoux  v.  Forester,  94  Fed.  600. 

In  other  words,  discovery  is  the  all-important  fact  upon  which  title 
to  mining  claims  depends:  Lawson  v.  United  States  Min.  Co.,  207 
U.  S.  1,  28  Sup.  Ct.  Rep.  15,  52  L.  ed.  65.  The  principle  has  become 
axiomatic  that  discovery  and  appropriation  are  the  source  of  title 
to  mining  claims,  and  that  assessment  or  development  work  are  the 
conditions  of  their  continued  possession:  McLemore  v.  Express  Oil 
Co.,  158  Cal.  559,  ante,  p.  147,  112  Pac.  59. 

The  necessity  for  the  discovery  of  mineral  within  the  limits  of  a 
mining  claim  in  order  to  constitute  a  valid  location  is,  of  course,  as 
essential  in  the  case  of  placer  claims  as  to  lode  claims:  Bay  v.  Okla- 
homa etc.  Min.  Co.,  13  Okl.  425,  73  Pac.  936;  "Whiting  v.  Straup,  17  Wyo. 
1,  129  Am.  St.  Rep.  1093,  95  Pac.  849;  Steele  v.  Tanana  Mines  R.  Co., 
148  Fed.  678,  78  C.  C.  A.  412. 

"Discovery  is  indispensable  to  the  validity  of  a  mining  location, 
and  necessarily  must  precede  or  be  coincident  with  the  perfection 
thereof.  The  ultimate  right  to  a  patent  must  always  rest  upon  the 
basis  of  a  lawful  location;  and  if  the  element  of  discovery  be  drawn 
in  question  so  as  to  involve  the  right  of  possession  as'  between  rival 
claimants,  the  Land  Department  cannot  ignore  an  alleged  absence  of 
discovery  by  the  applicant  for  patent  in  time  to  have  enabled  a  court 
of  competent  jurisdiction  pursuant  to  an  adverse  claim  and  suit,  to 
determine  the  respective  rights  of  the  parties":  Rupp  v.  Healey,  38 
L.  D.  387. 

In  speaking  of  the  purpose  and  necessity  of  a  discovery  of  mineral 
by  the  locator  of  a  mining  claim,  the  court  in  Creede  etc.  Milling  Co. 
V.  Uinta  Tunnel  etc.  Co.,  196  U.  S.  337,  25  Sup.  Ct.  Rep,  266,  49  L,  ed. 
501,  said: 

"Three  things  are  provided  for:  Discovery,  location  and  patent. 
The  first  is  the  primary,  the  initial  fact.  The  others  are  dependent 
upon  it,  and  are  the  machinery  devised  by  Congress  for  securing  to 
the  discoverer  of  mineral  the  full  benefit  of  his  discovery.  Chapter 
6  of  title  32,  Revised  Statutes,  is  devoted  to  the  subject  of  'Mineral 
Lands  and  Mining  and  Mining  Resources.'  The  first  section  (2318) 
reserves  mineral  land  from  sale,  except  as  expressly  directed.  The 
next  provides  that  all  valuable  mineral  deposits  in  government  lands 
shall  be  free  and  open  to  exploration  and  purchase,  and  the  lands  in 
which  they  are  found  to  occupation  and  purchase.  In  the  next  it  is 
declared  that  no  location  of  a  mining  claim  shall  be  made  until  the 
discovery  of  the  vein  or  lode  within  the    limits  of  the  claim.     The 
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whole  scope  of  the  chapter  is  the  acquisition  of  title  from  the  United 
States  to  mines  and  mineral  lands,  the  discovery  of  the  mineral  being, 
as  stated,  the  initial  fact.  Without  that  no  rights  can  be  acquired. 
As  said  by  Lindley,  in  his  work  on  Mines,  second  edition,  volume  1, 
section  335:  'Discovery  in  all  ages  and  all  countries  has  been  regarded 
as  conferring  rights  or  claims  to  reward.  Gamboa,  who  represented 
the  general  thought  of  his  age  on  this  subject,  was  of  the  opinion 
that  the  discoverer  of  mines  was  even  more  worthy  of  reward  than 
the  inventor  of  a  useful  art.  Hence,  in  the  mining  laws  of  all  civilized 
countries  the  great  consideration  for  granting  mines  to  individuals  is 
discovery.  "Kewards  so  bestowed,"  says  Gamboa,  "besides  being  a 
proper  return  for  the  labor  and  anxiety  of  the  discoveries,  have  the 
further  effect  of  stimulating  others  to  search  for  veins  and  mines,  on 
which  the  general  prosperity  of  the  state  depends."  '  Location  is  the 
act  or  series  of  acts  by  which  the  right  of  exclusive  possession  of 
mineral  veins  and  the  surface  of  mineral  lands  is  vested  in  the  locator. 
For  this  the  only  requirement  made  by  Congress  is  the  marking  on  the 
surface  of  the  boundaries  of  the  claim.  By  section  2324,  however, 
Congress  recognized  the  validity  of  any  regulations  made  by  the 
miners  of  any  mining  district  not  in  conflict  with  the  laws  of  the 
United  States  or  the  laws  of  the  state  or  territory  within  which  the 
district  is  situated.  This  is  held  to  authorize  legislation  by  the  state. 
Thus  in  Belk  v.  Meagher,  104  U.  S.  27&,  26  L.  ed.  735,  it  was  said: 
'A  location  is  not  made  by  taking  possession  alone,  but  by  working 
on  the  ground,  recording  and  doing  whatever  else  is  required  for  that 
purpose  by  the  acts  of  Congress  and  the  local  laws  and  regulations.' " 

Until  a  discovery  has  been  made,  the  prospector's  rights  are  limited 
to  the  ground  in  his  actual  possession.  A  notice  of  location  posted 
upon  mineral  land  before  discovery  is  made  has  been  held  to  be  an 
absolute  nullity:  Gemmell  v.  Swain,  28  Mont.  331,  72  Pac.  662. 

Discovery,  under  the  mining  statute,  means  the  acquirement  of 
knowledge  that  a  vein  or  lode  exists  within  the  limits  of  the  claim 
sought  to  be  located:  AVaterloo  Min.  Co.  v.  Doe,  56  Fed.  685. 

The  mere  posting  of  a  notice  of  location  on  a  ridge  of  rocks  crop- 
ping out  of  the  earth  or  in  other  ground,  without  any  discovery  or 
knowledge  on  the  part  of  the  locator  of  the  existence  of  metal  there 
or  in  its  immediate  vicinity,  is  "justly  treated  as  a  mere  speculative 
proceeding,  and  would  not  of  itself  initiate  any  right":  Erhardt  v. 
Boaro,  113  U.  S.  527,  5  Sup.  Ct.  Eep.  560,  28  L.  ed.  1116. 

The  government  is,  obviously,  interested  in  the  question  whether 
a  locator  has  made  a  discovery  of  mineral,  for  the  reason  that  such 
a  discovery  is  one  of  the  conditions  upon  which  it  allows  the  locator  to 
hold  the  possession  of  the  land  and  purchase  it.  Hence  it  requires  a 
discovery  in  order  to  preveut  a  fraud  upon  the  government  in  obtain- 
ing land  not  mineral  in  character  as  m.ineral  land:  Sanders  v.  Noble, 
22  Mont.  110,  55  Pac.  1037;  Nevada  Sierra  Oil  Co.  v.  Miller,  97  Fed. 
681;  Lange  v.  Robinson,  148  Fed.  799,  79  C.  C.  A.  1. 

In  the  principal  case  there  is  a  dictum  to  the  effect  that  until  the 
location  is  made  complete  by  a  discovery,  the  locator  has  no  vested 
rights  which  Congress  is  obliged  to  recognize,  and  that  in  view  of 
that  fact  Congress  may,  under  such  circumstances,  change  its  policy 
in  regard  to  the  public  lands  to  the  extent  even  of  excluding  there- 
from the  diligent  operator  who  has  not  yet  made  a  discovery:  Mc- 
Lemore V.  Express  Oil  Co.,  158  Cal.  550,  563,  ante,  p.  147,  112  Pac. 
Am.  St.  Rep.,  Vol.  139 — H 
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59.  But  it  will  be  observed  that  the  court  also  observed  that  a  loca- 
tor under  such  circumstances  has  a  right  to  maintain  his  possession 
while  diligently  seeking  to  make  a  discovery. 

A  person  in  possession  of  mineral  land  under  a  mining  location  is 
not  a  trespasser  although  he  has  not  discovered  mineral:  Cosmos  Ex- 
ploration Co.  V.  Gray  Eagle  Oil  Co.,  112  Fed.  4,  50  C.  C.  A.  79,  61 
L.  E.  A.  230.  A  discovery  of  mineral  may  be  made  by  an  agent  of 
the  locator  as  well  as  by  the  locator  himself:  "Whiting  v.  Straup,  17 
Wyo.  1,  129  Am.  St.  Eep.  1093,  95  Pac.  849. 

A  locator  need  not  be  the  first  discoverer  of  mineral  on  the  mining 
claim  located.  He  may  appropriate  an  abandoned  discovery  by  locat- 
ing the  claim  as  a  relocation.  It  is  sufficient  if  he  knew  at  the  time 
of  making  his  location  that  there  had  been  a  discovery  of  mineral 
■within  the  limits  of  his  location:  Willeford  v.  Bell  (Cal.),  49  Pac.  6; 
Conway  v.  Hart,  129  Cal.  480,  62  Pac.  44;  McMillen  v.  Ferrum  Min. 
Co.,  32  Colo.  38,  105  Am.  St.  Rep.  64,  74  Pac.  461;  Wenner  v.  McNuIty, 
7  Mont.  30,  14  Pac.  643;  O'Donnell  v.  Glenn,  8  Mont.  248,  19  Pac.  302; 
Hayes  v.  Lavaguino,  17  Utah,  185,  53  Pac.  1029;  Jupiter  Min.  Co.  v, 
Bodie  Con.  Min.  Co.,  7  Saw.  96,  11  Fed.  666;  Nevada-Sierra  O.  Co.  v. 
Home  O.  Co.,  98  Fed.  673. 

b.  Presiunption  Arising  from  Long-standing  Mining  Location. — 
Every  reasonable  presumption  will  be  indulged  in  favor  of  a  discovery 
after  a  mining  claim  has  stood  unchallenged  for  years  and  work  of  im- 
portance done  and  the  claim  has  been  transferred  to  innocent  pur- 
chasers: Cheesman  v.  Hunt,  42  Fed.  98.  So,  also,  where  land  has  been 
located  as  a  mining  claim,  it  will  ordinarily  be  presumed  that  the 
locators  complied  with  the  law  and  made  a  discovery:  Fox  v.  Myers, 
29  Nev.  169,  86  Pac.  793;  Vogel  v.  Warsing,  146  Fed.  949,  77  C.  C.  A. 
199;  Northern  Pac.  R.  Co.  v.  Marshall,  17  L.  D.  545;  Tam  t.  Story, 
21  L.  D.  440.  Though  the  mere  recording  of  a  mining  location  and 
fact  of  marking  the  boundaries  on  the  ground  is  not  of  itself  suffi- 
cient to  authorize  a  court  to  presume  a  discovery:  Smith  v.  Newell, 
86  Fed.  56.  But  where  the  locators  testify  that  they  discovered 
mineral,  persons  who  attack  their  discovery  long  afterward  must 
make  a  clear  and  persuasive  showing  that  there  was  in  fact  no  dis- 
covery: Cheesman  v.  Shreeve,  40  Fed.  787. 

c  Estoppel  of  Locators  to  Claim  That  No  Discovery  -was  Made. — 
Persons  who  locate  a  mining  claim  and  record  a  location  certificate  of 
such  location  are  estopped,  as  against  a  purchaser  of  an  interest  in 
the  claim,  from  showing  that  the  location  is  void  for  want  of  a  discov- 
ery of  mineral  in  place  within  the  limits  of  the  claim:  McCarthy  v. 
Speed,  11  S.  D.  302,  77  N.  W.  590,  12  S.  D.  7,  80  N.  W.  135,  50  L.  E.  A. 
184. 

d.  Subsequent  Richness  of  Mine  as  Evidence  of  Discovery. — Evi- 
dence as  to  the  extent  and  richness  of  the  vein,  as  developed  subse- 
quent to  the  location,  is  not  admissible  to  show  that  the  location  was 
based  upon  a  discovery  thereof  where  other  rights  have  intervened: 
Upton  V.  Larkin,  7  Mont.  449,  17  Pac.  728. 

e.  Time  of  Discovery  With  Respect  to  Other  Locatory  Acts. — ^The 
discovery  need  not  precede  the  other  acts  required  to  make  a  mining 
location.  It  is  sufficient  if  the  discovery  of  mineral  be  made  before 
the  rights  of  third  persons  intervene.  And  in  the  absence  of  inter- 
Tcning  rights,  a  discovery,  made  subsequent  to  the  posting  of  notice 
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of  location,  marking  of  boundaries  and  other  locatory  acts  will  vali- 
date the  location:  Field  v.  Grey,  1  Ariz.  404,  25  Pac.  793;  Tuolumne 
Con.  Min.  Co.  v.  Maier,  134  Cal.  583,  66  Pac.  863;  New  England  etc. 
Oil  Co.  V.  Congdon,  152  Cal.  211,  92  Pac.  180;  Brewster  v.  Shoemaker, 
28  Colo.  176,  89  Am.  St.  Eep.  188,  63  Pac.  309,  53  L.  R.  A.  793;  Healey 
V.  Rupp,  37  Colo.  25,  86  Pac.  1015;  Beals  v.  Cone,  27  Colo.  473,  83 
Am.  St.  Rep.  92,  62  Pac.  918;  Treasury  Tunnel  Min.  etc.  Co.  v.  Boss, 
32  Colo.  27,  105  Am.  St.  Rep.  60,  74  Pac.  888;  Sharkey  v.  Candiani, 
48  Or.  112,  85  Pac.  219,  7  L.  R.  A.,  N.  S.,  791;  Sands  v.  Cruikshank, 
15  S.  D.  142,  87  N.  W.  589;  Cedar  Canyon  etc.  Co.  v.  Yarwood,  27 
Wash.  271,  91  Am.  St.  Rep.  841,  67  Pac.  749;  Protective  Min.  Co.  v. 
Forest  City  Min.  Co.,  51  Wash.  643,  99  Pac.  1033;  Whiting  v.  Straup, 
17  Wyo.  1,  129  Am.  St.  Rep.  1093,  95  Pac.  849;  Olive  Land  etc.  Co. 
V.  Olmstead,  103  Fed.  568;  Walton  v.  Wild  Goose  Min.  etc.  Co.,  123 
Fed.  209,  60  C.  C.  A.  155;  Waskey  v.  Hammer,  170  Fed.  31;  Reins  v. 
Raunheim,  28  L.  D.  526,  529.  The  discovery  should,  however,  be  made 
before  application  for  a  patent  on  the  claim:  In  re  James  Mitchell, 
2  L.  D.  752. 

The  whole  question  was  elaborately  considered  by  the  United  States 
supreme  court  in  the  comparatively  recent  case  of  Creede  etc.  Milling 
Co.  V.  Uinta  Tunnel  etc,  Co.,  196  U.  S.  337,  25  Sup.  Ct.  Rep.  266,  49 
L.  ed.  501.  The  court,  referring  to  the  statute  which  requires  the 
discovery  of  a  mineral-bearing  vein  or  lode  within  the  limits  of  the 
claim,  said:  "But  what  is  the  meaning  of  the  statute?  Its  language 
is  'no  location  of  a  mining  claim  shall  be  made  until  the  discovery 
of  the  vein  or  lode  within  the  limits  of  the  claim  located.'  Does  that 
require  that  a  discovery  must  be  made  before  any  marking  on  the 
ground,  especially  when,  as  under  the  Colorado  statutes,  several  other 
steps  in  the  process  of  location  are  prescribed,  or  does  it  mean  that 
no  location  shall  be  considered  as  complete  until  there  has  been  a 
discovery?  Bearing  in  mind  that  the  principal  thought  of  the  chapter 
is  exploration  and  appropriation  of  mineral,  does  it  mean  anything 
more  than  that  the  fact  of  discovery  shall  exist  prior  to  the  vesting 
of  that  right  of  exclusive  possession  which  attends  a  valid  location? 
This  may  be  looked  at  in  another  aspect.  Suppose  a  discovery  is 
not  made  before  the  marking  on  the  ground  and  posting  of  notice, 
but  is  then  made,  and  it  and  all  other  statutory  provisions  are  com- 
plied with  before  the  entry,  which  is  an  application  for  the  purchase 
of  the  ground — of  what  benefit  would  it  be  to  the  government  to  re- 
quire t\e  discoverer  to  repeat  the  marking  on  the  ground,  the  posting 
of  notice,  and  other  acts  requisite  to  perfect  a  location?  If  every- 
thing has  been  done  which,  under  the  law  ought  to  be  done  to  entitle 
the  party  to  purchase  the  ground,  wherein  is  the  government  preju- 
diced if  the  precise  order  of  those  acts  is  not  followed?  Or,  to  go  a 
step  further,  suppose,  on  an  application  for  a  patent,  an  adverse  suit 
is  instituted,  and  on  the  trial  it  appeared  that  the  plaintiff  in  that 
suit  had  made  a  discovery  and  taken  all  the  steps  necessary  for  a 
location  in  the  statutory  order,  although  not  until  after  the  applicant 
for  the  patent  had  done  everything  required  by  law,  would  there  be 
any  justice  in  sustaining  the  adverse  suit,  and  awarding  the  property 
to  the  plaintiff  therein,  on  the  ground  that  the  applicant  had  not 
made  any  discovery  until  the  day  after  his  marking  on  the  ground, 
and  so  the  discovery  did  not  precede  the  location?  These  suggestions 
add  strength  to  the  concurring  opinion  of  three  leading  commentators 
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on  mining  law,  th«  general  trend  of  the  rulings  of  the  department  and 
decisions  of  the  courts,  to  the  effect  that  the  order  in  which  the  sev- 
eral acts  are  done  is  not  essential,  except  so  far  as  one  is  dependent 
on  another.  Doubtless  a  locator  does  not  acquire  a  right  of  exclusive 
possession  unless  he  has  made  a  valid  location,  and  discovery  is  essen- 
tia] to  its  validity;  but  if  all  the  acts  prescribed  by  law  are  done, 
including  a  discovery,  is  it  not  sacrificing  substance  to  form  to  hold 
that  the  order  of  those  acts  is  essential  to  the  creation  of  the  right? 
It  must  be  remembered  that  the  discovery  and  the  marking  on  the 
ground  are  not  matters  of  record  put  in  pais,  and,  if  disputed  in  an 
adverse  suit  or  otherwise,  must  be  shown  as  other  like  facts,  by  parol 
testimony." 

f.  Local  Statutes  Relative  to  Time  of  Sinking  Discovery  Shaft, — 
Under  the  statutes  which  exist  in  several  of  the  states  requiring  the 
discovery  shaft  to  be  sunk  within  sixty  or  ninety  days,  it  has  been 
held  that  the  discovery  must  be  made  within  that  period:  Wiltsee  v. 
King  of  Arizona  etc.  Co.,  7  Arizj  95,  60  Pac.  896;  Patterson  v.  Hitch- 
cock, 3  Colo.  533;  Bramlett  v.  Flick,  23  Mont.  95,  57  Pac.  869.  We 
have  doubts,  however,  of  the  validity  of  legislation  of  that  character 
on  the  ground  that  it  creates  requirements  for  the  location  of  a  mining 
claim  which  are  not  authorized  by  the  United  States  law  authorizing 
legislation  by  the  states  on  the  subject  not  in  conflict  with  the  laws 
of  the  United  States  on  the  subject. 

g.  Whether  Two  Locations  can  be  Based  upon  One  Discovery. — A 

discovery  of  mineral  is  an  entirety  and  is  not  susceptible  of  being 
divided  and  parceled  out  among  the  discoverers.  The  law  contem- 
plates that  the  discoverer  shall  have  a  right  to  locate  his  claim  to 
the  exclusion  of  others,  and  if  the  discovery  is  made  by  two  parties; 
but  one  location  can  be  made  by  them,  for  it  is  but  a  simple  discovery. 
Hence  a  simple  discovery  cannot  be  construed  into  two  discoveries 
in  order  to  support  two  locations,  by  merely  running  an  imaginary  line 
through  the  discovery  point:  In  re  Poplar  Creek  Con.  Quartz  Mine,, 
16  L.  D.  1;  Reynolds  v.  Pascoe,  24  Utah,  219,  66  Pac,  1064. 

But  where  a  discovery  shaft  is  partly  on  the  claim  located  and 
partly  on  another  claim  which  had  been  previously  located,  it  will 
be  deemed  a  suflScient  discovery  upon  which  to  base  the  last  location: 
Larkin  v,  Upton,  14  U.  S.  19,  12  Sup.  Ct.  Rep.  614,  36  L.  ed.  330. 
It  will  be  observed  on  an  examination  of  the  last  cited  case  that  the 
discovery  shaft  in  question  was  one  sunk  by  the  last  locators  on 
their  north  end  line,  which  formed  the  south  end  line  of  the  claim 
which  had  been  previously  located,  and  the  jury  rendered  a  special 
finding  to  the  effect  that  the  vein  or  lode  was  discovered  south  of 
the  line  and  within  the  limits  of  the  last  location,  and  that  its  top 
or  apex  was  not  within  the  limits  of  the  prior  claim. 

In  Phillips  v.  Brill,  17  Wyo.  41,  95  Pac.  856,  the  court  refused  to 
pass  upon  the  question  whether  a  gas-well  situate  upon  the  boundary 
line  of  two  placer  locations  could  serve  as  a  discovery  for  both  loca- 
tions, although  the  question  appears  to  have  been  ably  argued  by 
counsel.  The  court,  however,  said:  "This  much  may  be  said.  The 
question  in  relation  to  placer  claims  does  not  seem  to  have  arisen 
in  any  reported  case.  In  reference  to  lode  claims,  the  text-writers 
do  not  agree  upon  the  question.  Lindley  states  the  proposition,  adopt- 
ing th«  syllabus  of  a  decision  of  the  land  department^  that  a  dia>- 
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covery  is  not  susceptible  of  subdivision  for  the  purpose  of  two 
locations  having  a  common  end  line  that  bisects  the  discovery  shaft. 
Snyder,  on  the  other  hand,  says  that  two  locations  may  be  made  upon 
one  discovery,  a  portion  of  the  vein  being  found  within  the  limits 
of  each  claim,  and  he  states  his  reason  for  thinking  that  to  be  the 
correct  principle:  1  Lindley  on  Mines,  2d  ed.,  sec.  337;  1  Snyder  on 
Mines,  sees.  351,  356.  The  following  are  the  only  cases  appearing 
to  touch  the  questions:  Larkin  v.  Upton,  144  U.  S.  19,  12  Sup.  Ct. 
Eep.  614,  36  L.  ed.  330;  Poplar  Creek  Con.  Quartz  Mine,  16  Land 
Dec.  Dept.  Int.  1;  McKinstry  v.  Clark,  4  Mont.  370,  1  Pac.  759; 
Upton  v.  Larkin,  7  Mont.  449,  17  Pac.  728;  Reynolds  v.  Pascoe,  24 
Utah,  219,  66  Pac.  1064;  Healey  v.  Rupp,  28  Colo,  102,  63  Pac.  319, 
21  Morr.  Min,  Eep.  117.  The  case  of  Reynolds  v,  Pascoe  did  not 
involve  a  discovery  on  a  common  boundary  line,  and  merely  holds 
in  this  connection  that  it  is  not  permissible  for  a  party  to  locate  two 
or  more  claims  over  the  same  discovery  point.  In  Healey  v.  Eupp 
there  was  a  shaft  partly  on  each  of  two  adjoining  claims,  but  it 
does  not  appear  that  the  two  "claims  had  been  located  upon  or  de- 
pended upon  the  discovery  in  the  same  shaft," 

h.  Whether  Discovery  on  Abandoned  Claim  can  Serve  for  Location 
of  Additional  Ground, — A  prior  discovery  on  an  adjoining  oil  claim 
which  completes  the  location  of  that  claim  cannot  be  used  as  a  basis 
of  discovery  for  an  association  claim  of  one  hundred  and  sixty  acres 
in  which  the  claim  upon  which  the  discovery  was  made  would  be 
included  where  such  an  association  claim  would  interfere  with  the 
locators  of  ground  included  therein,  who  were  in  possession  and  pre- 
paring in  good  faith  and  with  proper  diligence  to  drill  a  well  thereon. 
Such  a  course  would  lead  to  strife  and  bloodshed,  and  hence  a  rule 
which  would  allow  such  a  course  of  conduct  cannot  be  sanctioned 
by  the  courts:  Weed  v.  Snook,  144  Cal.  439,  442,  77  Pac,  1023. 

i.  Sufficiency  of  Discovery  of  One  Kind  of  Mineral. — The  discovery 
of  one  mineral  and  a  valid  location  carries  with  it  all  other  minerals, 
excepting  only  such  veins  or  lodes  of  quartz  as  are  described  in 
section  2320,  United  States  Revised  Statutes,  as  not  passing  with  a 
placer  claim.  Hence  the  fact  that  the  locator  designates  his  location 
as  a  "placer  mining  or  stone  quarry  claim"  does  not  limit  him  to  the 
stone  quarry  found  thereon,  but  he  is  entitled  to  all  mineral  deposits 
therein:  Freezer  v.  Sweeney,  8  Mont.  508,  21  Pac.  20. 

J.  Sufficiency  of  Single  Discovery  for  an  Association  Placer  Claim. 
A  placer  claim,  if  made  by  an  association  of  persons,  may  include 
as  much  as  one  hundred  and  sixty  acres  of  ground.  Such  a  claim, 
however,  is  regarded  as  only  a  single  claim,  and  hence  a  single  dis- 
covery is  sufficient  to  support  it:  Miller  v.  Chrisman,  140  Cal.  440, 
98  Am.  St.  Eep.  63,  73  Pac.  1083,  74  Pac.  444;  McDonald  v.  Montana 
Wood  Co.,  14  Mont.  88,  43  Am.  St.  Eep.  616,  35  Pac.  668;  Whiting 
V.  Straup,  17  Wyo.  1,  19,  129  Am.  St.  Eep.  1093,  95  Pac.  849;  Olive 
Land  etc.  Co.  v.  Olmstead,  103  Fed.  568;  Eein  v.  Eaunheim,  28  L.  D, 
358;  In  re  H.  H.  Yard,  38  L.  D.  59. 

The  Land  Department,  in  Ee  Union  Oil  Co.,  25  L.  D.  351,  speaking 
through  Acting  Secretary  Eyan,  in  this  connection,  said:  "On  the 
point  now  being  considered,  the  'circumstances  and  conditions,'  and 
th«    'proceedings,'    requisite    in    vein    or    lode    claims,    are,    that    'no 
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location  of  «  mining  claim  shall  be  made  until  the  discovery  of  the 
vein  or  lode  within  the  limits  of  the  claim  located.' 

"This  provision  of  the  law  distinctly  makes  discovery  the  basis  of 
all  vein  or  lode  claims.  There  can  be  no  legal  location  until  there  has 
been  a  discovery.  It  is  to  be  observed  that  discovery  and  not  dis- 
coveries is  what  is  required  on  each  claim  before  location.  This 
requirement  or  condition  applies  to  every  claim  whatever  its  dimen- 
sions, whether  equal  to  or  less  than  the  maximum  area  allowed:  Placer 
claims  are  declared  to  be  subject  to  entry  and  patent  under  like  cir- 
cumstances and  conditions  and  upon  similar  proceedings.  The  statute 
demands  that  discovery  shall  precede  a  vein  or  lode  location,  and 
the  only  demand  as  to  placer  claims,  is  that  they  shall  be  preferred 
under  like  eircumstances  and  conditions,  and  upon  similar  proceedings. 
[The  italics  are  by  the  secretary.]  There  is  nothing  in  the  statute 
requiring  different  proceedings  in  the  matter  of  discovery  on  placer 
claims  from  those  required  for  vein  or  lode  claims.  The  law  is  pre- 
cisely the  same  in  both  cases:  That  no  location  can  be  made  until 
there  has  been  a  discovery  of  mineral  within  the  limits  of  the  claim 
located.  A  placer  location,  if  made  by  an  association  of  persons, 
may  include  as  much  as  one  hundred  and  sixty  acres.  It  is  never- 
theless a  single  location,  and  as  such  only  one  discovery  is,  by  the 
statute,  required  to  support  it.  The  provision  in  section  2331,  that 
'no  such  location  shall  include  more  than  twenty  acres  for  each 
individual  claimant,'  does  not  militate  against  this  view.  A  placer 
location  may  be  of  a  greater  or  less  quantity  of  land,  according  to 
the  number  of  persons  uniting  in  it,  the  only  limitations  in  this 
respect  being  that  it  shall  not  include  more  than  twenty  acres  for 
each  individual,  or  one  hundred  and  sixty  acres,  as  a  whole.  What- 
ever its  area,  however,  but  one  discovery  of  mineral  within  the  limits 
of  the  claim  is  required  to  precede  its  location.  If  it  be  of  twenty 
acres,  located  by  one  or  more  persons,  it  must  be  based  on  discovery; 
or,  if  it  be  of  one  hundred  and  sixty  acres,  by  eight  or  more  per- 
sons, it  is  but  one  location,  and  but  one  discovery  is  required  by 
the  statute.  This  was  the  construction  given  by  the  supreme  court 
of  Montana  (1894)  in  the  caso  of  McDonald  v.  Montana  Wood  Co., 
14  Mont.  88,  43  Am.  St.  Eep.  616,  35  Pac.  668,  and  it  seems  to  be 
in  accord  with  both  the  letter  and  spirit  of  the  law.  In  view 
thereof,  and  of  what  has  been  herein  said  on  this  point,  I  am  con- 
strained to  hold  that  but  one  discovery  of  mineral  is  required  to 
support  a  mining  location  under  the  placer  laws,  whether  it  be  of 
twenty  acres  by  an  individual  or  of  one  hundred  and  sixty  acres 
or  less,  by  an  association  of  persons." 

k.  Right  of  Land  Department  to  Investigate  Alleged  Discoveries 
Within  National  Forests. — The  Land  Department  has  full  authority, 
of  its  own  motion  or  at  the  instance  of  others,  to  inquire  into  and 
determine  whether  mining  locations  within  national  forests  were 
preceded  by  the  requisite  discovery  of  mineral  and  whether  the  land's 
are  of  the  character  subject  to  occupation  and  purchase  under  the 
mining  laws,  notwithstanding  the  locator  has  not  applied  for  patent; 
an-d  if  the  locations  be  found  to  be  invalid,  the  lands  covered  thereby 
will  be  admijiistered  as  part  of  the  public  domain,  subject  to  the 
reservation  for  forest  purposes  without  regard  to  the  locations:  In 
re  H.  H.  Yard,  38  L.  D.  59.  In  so  holding,  First  Assistant  Secretary 
Pierce,  at  page  66,  said: 
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"As  to  public  lands  not  valuable  for  their  mineral  deposits  within 
national  forests,  the  forestry  reservation  attaches  absolutely  and 
the  government,  through  its  proper  executive  officers,  is  entitled  to 
the  free  and  unrestricted  possession  and  control  of  such  area  and  the 
timber  growing  thereon,  in  order  to  properly  administer  the  same 
as  the  law  directs.  Mining  claims  not  asserted  in  good  faith  and 
not  based  upon  any  sufficient  discovery  of  mineral  interfere  with  and 
infringe  upon  the  governmental  right  of  possession,  control  and 
administration.  In  such  cases  a  determination  as  to  the  character 
of  the  land  and  the  validity  of  locations  becomes  essential,  and  that 
duty  devolves  upon  the  Land  Department.  In  a  national  forest,  the 
government  occupies  a  position,  so  far  as  the  mining  claimant  is  con- 
cerned, very  similar  to  that  of  an  individual  claimant  upon  the  open 
public  domain  under  any  of  the  nonmineral  land  laws,  and  the  gov- 
ernment is  not  without  its  remedy  any  more  than  the  individual,  when 
rights  under  the  law  are  not  respected. 

"Again,  if  the  asserted  placer  locations  are  without  proper  founda- 
tion and  are  unlawful,  as  is  alleged,  and  if,  as  the  record  indicates, 
these  claimants  have  constructed  telephone  lines,  wagon  roads,  trails, 
ditches,  dams,  and  reservoirs  within  the  national  forest  without 
proper  application  having  been  made  therefor  and  requisite  authority 
granted  in  that  behalf  by  the  proper  officer,  pursuant  to  the  statutes 
and  regulations  governing  those  matters,  such  construction  work 
within  the  reserve  is  unlawful  and  constitutes  a  trespass,  merely  col- 
orable mining  locations  affording  no  protection  for  su&h  unwarranted 
intrusion  and  unlawful  invasion  upon  the  territory  of  the  national 
forest.  The  investigation  of  these  matters  is  clearly  cognizable  be- 
fore the  Land  Department  in  order  that  the  actual  facts  and  cir- 
cumstanees  may  be  ascertained  and  declared  and  that  such  further 
and  appropriate  action  may  be  taken  in  regard  thereto  as  will  secure 
compliance  with  and  enforcement  of  the  laws  and  regulations  con- 
trolling such  works." 

1.  Discovery  Alone  Without  Other  Locatory  Acts. — Mere  discovery 
without  other  locatory  acts  is  not  sufficiejit.  The  discovery  is  but  one 
step  in  the  acquisition  of  a  mining  claim.  It  must  be  followed  by  or 
follow  a  location,  which  consists  of  the  marking  of  the  claim  in  such 
a  mannw  that  its  boundaries  can  be  readily  traced,  the  posting  of 
a  notice  thereon,  and,  where  the  state  or  district  law  requires  it,  the 
recording  of  such  notice:  Adams  v.  Crawford,  116  Cal.  495,  48  Pac. 
488;  Pelican  &  D.  Min.  Co.  v.  Snodgrass,  9  Colo.  339,  12  Pac.  206. 
Discovery  with  possession  but  without  location  is  not  good  as  against 
a  subs«quent  peaceable  location:  Horswell  v.  Ruiz,  67  Cal.  Ill,  7 
Pac.  197;  Gleeson  v.  Martin  White  Min.  Co.,  13  Nev.  442. 

V.    What  Constitutes  a  Discovery  of  Mineral. 

a.  General  Rule. — In  our  consideration  of  this  subject  we  shall  not 
go  into  the  question  as  to  what  sort  of  a  geological  formation  con- 
stitutes a  lode  within  the  meaning  of  the  mining  law.  The  vein  or 
lode  to  be  discovered  must  be  one  which  contains  mineral  of  the 
class  designated  by  the  statute,  and  the  most  important  question  in 
respect  to  lode  claims  is  whether  the  lode  contains  mineral  within  the 
meaning  of  the  mining  law. 

A  vein  is  discovered  when  there  is  a  well-defined  body  of  rock  in 
place  carrying  gold  disclosed,  which  body  is  afterward  proven  to  be 
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continuous  without  regard  to  the  value  of  such  body  as  pay  ore: 
Golden  Terra  Min.  Co.  v.  Mahler,  2  Dak.  377,  11  N.  W.  98. 

The  general  rule  on  the  question  as  to  what  constitutes  a  dis- 
covery is  quite  well  settled.  The  difficulty  lies  in  applying  the  rule 
to  the  various  conditions  under  which  mineral  is  found. 

The  adaptability  of  the  federal  mining  law  to  the  variant  con- 
ditions to  be  found  in  various  mining  districts  in  respect  to  what 
sort  of  a  find  amounts  to  a  discovery  within  the  statute  was  early 
in  tihe  history  of  mining  law  shown  by  Judge  Hawley,  who  is  re- 
garded by  lawyers  versed  in  mining  law  as  one  of  the  most  eminent 
jurists  who  have  expounded  the  law  relating  to  mines,  in  the  case  of 
Book  v.  Justice  Mining  Co.,  58  Fed.  106.  The  federal  mining  law, 
though  a  piece  of  compromise  legislation,  was  framed  by  men  who 
were  conversant  with  the  conditions  actually  existing  in  mining  com- 
munities. Hence  decisions  by  judges  who  by  their  opinions  show 
a  practical  knowledge  of  the  business  of  mining  are  entitled  to  great 
consideration.  In  the  case  cited  above.  Judge  Hawley,  after  quoting 
section  2320,  United  States  Eevised  Statutes,  which  provides  that 
"no  location  of  a  mining  claim  shall  be  made  until  the  discovery 
of  the  vein  or  lode  within  the  limits  of  the  claim  located,"  said: 

"The  words  'vein  or  lode,'  in  the  last  clause  of  this  statute,  were 
evidently  intended  to  apply  to  such  'veins  or  lodes'  as  were  described 
in  the  first  section,  and  to  have  the  same  meaning,  viz.,  a  vein  or 
lod«  'of  quartz  or  other  rock  in  place  bearing  gold,  silver,'  etc.  This 
statute  was  intended  to  be  liberal  and  broad  enough  to  apply  to  any 
kind  of  a  lode  or  vein  of  quartz  or  other  rock-bearing  mineral,  in 
whatever  kind,  character,  or  formation  the  mineral  might  be  found. 
It  should  be  so  construed  as  to  protect  locators  of  mining  claims, 
who  have  discovered  rock  in  place,  bearing  any  of  the  precious  metals 
named  therein,  sufficient  to  justify  the  locators  in  expending  their 
time  and  money  in  prospecting  and  developing  the  ground  located. 
It  must  be  borne  in  mind  that  the  veins  and  lodes  are  ^ not  always 
of  the  same  character.  In  some  mining  districts  the  veins,  lodes,  and 
ore  deposits  are  so  well  and  clearly  defined  as  to  avoid  any  ques- 
tions being  raised.  In  other  localities  the  mineral  is  found  in  seams, 
narrow  crevices,  cracks,  or  fissures  in  the  earth,  the  precise  extent 
and  character  of  which  cannot  be  fully  ascertained  until  expensive 
explorations  are  made,  and  the  continuity  of  the  ore  and  existence 
of  the  rock  in  place,  bearing  mineral,  is  established.  It  never  was 
intended  that  the  locator  of  a  mining  claim  must  determine  all  these 
facts  before  he  would  be  entitled,  under  the  law,  to  make  a  valid 
location.  Every  vein  or  lode  is  liable  to  have  barren  spots  and 
narrow  places,  as  well  as  rich  chimneys  and  pay  chutes,  or  large 
deposits  of  valuable  ore.  When  the  locator  finds  rock  in  place,  con- 
taining mineral,  he  has  made  a  discovery,  within  the  meaning  of  the 
statute,  whether  the  rock  or  earth  is  rich  or  poor,  whether  it  assays 
high  or  low.  It  is  the  finding  of  the  mineral  in  the  rock  in  place, 
as  distinguished  from  float  rock,  that  constitutes  the  discovery,  and 
irarrants  the  prospector  in  making  a  location  of  a  mining  claim. 

"Numerous  references  have  been  made  by  the  respective  counsel 
to  the  works  of  scientists  as  to  the  origin  of  ore  deposits,  the  char- 
acter of  mineral  formations,  and  the  causes  thereof:  Le  Conte's  Ele- 
ments of  Geology,  205,  207,  220,  225,  228,  235,  236;  Phillips  on  Ore 
Deposits,   18,   19,   32,   35,   74,   et   seq.j   Von   Cotta's   Treatise   on   Ore 
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Deposits,  26,  27,  34,  35,  69,  70,  which  hav©  been  examined.  Various 
courts  have  at  different  times  given  a  definit'ion  of  what  constitutes 
a  vein  or  lode,  within  the  meaning  of  the  act  of  Congress;  but  the 
definitions  that  have  been  given,  as  a  general  rule,  apply  to  the 
peculiar  character  and  formation  of  the  ore  deposits  or  vein  matter, 
and  of  the  country  rock,  in  the  particular  district  where  the  claims 
are  located.  There  is  no  conflict  in  the  decisions;  but  the  result  is 
that  some  definitions  have  been  given  in  some  of  the  states  that  are 
not  deemed  applicable  to  the  conditions  and  surroundings  of  mining 
districts  in  other  states,  or  other  districts  in  the  same  state.  The 
following  cases  are  instructive  upon  the  point,  and  are  here  cited. 
Some  of  them  will  be  more  particularly  noticed  after  the  facts  of  this 
ca&e  are  reviewed:  Overman  S.  Min.  Co.  v.  Corcoran,  15  Nev.  147; 
Eureka  Consolidated  Min.  Co.  v.  Eichmond  Min.  Co.,  4  Saw.  302, 
Fed.  Cas.  No.  4548;  Mt.  Diablo  M.  &  Min.  Co.  v.  Callison,  5  Saw.  439, 
Fed.  Cas.  No.  9886;  Jupiter  Min.  Co,  v.  Bodie  C.  Min.  Co.,  7  Saw. 
96,  11  Fed.  666;  North  Noonday  Min.  Co.  v.  Orient  Min.  Co.,  6  Saw. 
299,  1  Fed.  522;  Hyman  v.  Wheeler,  29  Fed.  347;  Doe  v.  Waterloo 
Min.  Co.,  54  Fed.  935;  Iron  S.  Min.  Co.  v.  Cheesman,  116  U.  S.  529, 
6  Sup.  Ct.  Eep.  481,  29  L.  ed.  712;  Burke  v.  McDonald,  3  Idaho,  296, 
29  Pac.  98;  Upton  v.  Larkin,  7  Mont.  449,  17  Pac.  728;  Mining  Co.  v. 
Mahler,  4  Morr,  Min.  Eep.  390;  Duggan  v.  Davey,  4  Dak.  110,  26 
N.  W.  887;  Harrington  v.  Chambers,  3  Utah,  94,  1  Pac.  362;  Arm- 
strong v.  Lower,  6  Colo.  393." 

And  in  answer  to  the  proposition  that  it  was  necessary  to  find  a 
lode  which  carried  sufficient  values  to  pay  the  cost  of  mining  in 
order  to  constitute  a  discovery,  the  learned  judge  said: 

"If  this  theory  were  adopted  by  the  courts,  it  would  invalidate 
many  mining  locations.  Logically , carried  out,  it  would  prohibit  a 
miner  from  making  any  valid  location  until  he  had  fully  demon- 
strated that  the  vein  or  lode  of  quartz  or  other  rock  in  place,  bearing 
gold  or  silver,  which  he  had  discovered,  would  pay  all  the  expenses 
of  removing,  extracting,  crushing,  and  reducing  the  ore,  and  leave 
a  profit  to  the  owner.  If  this  view  should  be  sustained,  it  is  manifest 
that  it  would  lead  to  absurd,  injurious,  and  unjust  results,  destructive 
of  the  rights  of  prospectors  and  miners,  in  their  honest,  patient,  and 
industrious  efforts  to  explore,  discover,  and  develop  the  veins  and 
lodes  that  exist  in  the  public  mineral  lands  of  the  United  States.  A 
vein  or  lode  of  quartz  or  other  rock  in  place,  bearing  gold  and  silver, 
is  found  upon  the  side  of  a  hill  or  mountain^  It  is  within  well-defined 
walls,  and  the  rock  assays  from  one  dollar  to  fifteen  dollars  per  ton. 
The  cost  of  extracting,  removing  and  milling  the  ore  is  twenty 
dollars  per  ton.  The  miner  making  the  discovery  is  aware  of  this 
fact,  but  he  knows,  or  has  good  reason  to  believe  from  his  own 
knowledge,  gained  by  years  of  experience,  that,  within  or  along 
the  veins  or  lodes  of  that  particular  district,  places  are  liable  to  be 
found  that  may  prove  to  be  much  greater  value,  and  that  the  ore 
is  liable  to  be  richer  at  a  greater  depth  than  it  is  upon  the  surface. 
Now,  in  such  a  case,  can  it  be  reasonably  claimed,  under  the  pro- 
visions of  the  mining  laws,  that  the  person  making  the  discovery — 
a  discovery  which,  in  good  faith,  induces  him  to  locate  the  vein  or 
lode,  and  to  commence  the  running  of  a  tunnel  into  the  hill  or  moun- 
tain for  the  purpose  of  properly  working  and  developing  the  ground, 
and  complying  with  all   of  the  provisions  of  the  law,  after  he   has 
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expended  thousands  of  dollars  in  labor  and  improvements  upon  the 
same — can  be  deprived  of  his  lo&ation  by  the  fact  that  other  per- 
sons, subsequent  to  his  discovery  and  to  his  location,  went  upon 
the  hill  five  hundred  or  one  thousand  feet  distant  from  the  place 
where  he  had  found  and  prospected  the  lode,  but  within  the  limits 
of  his  location,  and  there,  by  sinking  a  deeper  shaft  upon  the  same 
lod«,  found  ore  which  assayed  over  forty  dollars  per  ton — enough  to 
insure  a  profit  to  the  owners — and  thereupon  located  the  ground! 
This  may  be  an  extreme  case,  but  it  fairly  illustrates  the  theory,  for, 
ac-oording  to  the  testimony  of  some  of  complainants'  witnesses,  the 
latter  location  would  be  valid,  and  the  prior  location  invalid.  The 
act  of  Congress  is  not  susceptible  of  any  such  construction.  It  does 
not  impose  any  conditions  as  to  the  value  or  extent  of  the  ore.  It 
simply  provides  that  'no  location  of  a  mining  claim  shall  be  made 
until  the  discovery  of  a  vein  or  lode  withiai  the  limits  of  the  claim 
located.' " 

The  law  does  not  require  that  the  lode  found  shall  be  one  which 
would  appeal  only  to  a  miner  in  order  to  constitute  a  discovery.  The 
law  relating  to  the  requisites  for  the  location  of  mining  claims  ap- 
plies to  all  persons  regardless  of  their  occupation.  Thus,  in  McShane 
v.  Kenkle,  18  Mont.  208,  56  Am.  St.  Eep.  579,  44  Pac.  979,  33  L.  E. 
A,  851,  it  was  said: 

"The  statutes  of  the  United  States  (Kev.  Stats.,  sees.  2319,  2320), 
and  the  interpretations  placed  upon  them  by  the  supreme  court,  so 
far  as  we  are  advised,  have  never  required,  as  a  prerequisite  to  the 
location  of  a  mining  claim  that  a  locator  discover  rock  in  place 
bearing  any  of  the  precious  metals  named  in  the  statute  sufficient  to 
justify  persons  pursuing  any  particular  phase  of  any  particular  occu- 
pation in  life  only,  as  distinguished  from  any  others,  in  expending 
time  and  means  in  prospecting  and  developing  the  groimd  within 
the  limits  of  the  location.  Any  person  may  become  a  prospector  by 
exploring  a  region  of  country  for  mineral;  any  person  qualified  by 
reason  of  citizenship  in  the  United  States  may  make  a  valid  location 
of  a  mining  claim  by  compliance  with  the  law;  and  if  the  rock  dis- 
covered by  such  a  person  is  in  place,  and  carries  enough  precious 
metal  in  it  to  justify  the  locator  in  expending  his  time  and  money  in 
prospecting  and  developing  the  ground  located,  such  a  discovery  is 
valid,  and  a  location  thereof  may  be  mad«,  no  matter  what  the 
locator's  vocation  may  be.  The  law  does  not  discriminate.  Its  jus- 
tification to  locate  extends  to  any  citizens  complying  with  its  require- 
ments; not  only  to  the  miner,  whose  experience  lies  in  years  of  toil, 
but  to  the  geologist,  whose  life  has  been  in  books  of  science,  and  to 
any  other  citizen,  regardless  of  his  calling.  When  the  validity  of  a 
mining  location  is  assailed  upon  the  ground  of  no  sufficient  discovery, 
and  there  arises  a  question  of  whether  the  locator  was  justified  in 
expending  his  time  and  money  in  prospecting  and  developing  the 
ground  located,  then,  of  course,  the  testimony  of  mining  men,  includ- 
ing practical  and  scientific  miners,  geologists,  and  mineralogists,  is 
most  valuable,  to  the  end  that  the  court  and  jury  may  correctly  de- 
termine if  the  locator  has  made  a  discovery  of  rock  in  place  carrying 
precious  metal  sufficient  to  warrant  his  expending  time  and  money  in 
prospecting  and  developing  his  located  ground.  Such  testimony  fixes 
the  character  of  the  rock,  the  nature  of  the  vein  or  seam  or  crevice, 
the  formation  of  the  country  about,  whether  there  is  a  well-defined 
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wall  or  not,  the  probabilities  of  the  result  of  future  development 
■work,  and  in  other  material  ways  assists  the  court  or  jury  in  arriving 
at  a  just  conclusion  as  to  the  existence  or  nonexistence  of  the  facts 
plainly  essential  as  bases  for  such  justification.  But  if  the  justifica- 
tion is  found,  it  is  a  justification  to  the  locator  by  reason  of  the 
existence  of  facts — mineralogical  and  geological;  while,  if  such  facts 
exist,  the  justification  exists,  and  whether  or  not  it  is  such  a  justifi- 
cation as  the  practical  miner  would  avail  himself  of  is  not  of  vital 
import." 

It  has  been  very  strenuously  urged  by  oil  miners  that  a  different 
rule  should  be  declared,  in  respect  to  what  constitutes  a  discovery  in 
respect  to  petroleum  or  other  mineral  oils  than  that  which  is  applied 
to  the  metallic  minerals,  for  the  reason  that  an  oil  miner  is  obliged 
to  expend  so  much  time  and  money  in  sinking  a  well  to  ascertain 
whether  he  has  discovered  mineral  under  the  rule  which  has  been 
applied  to  the  metallic  minerals.  We  do  not  think  any  different  rule 
is  necessary  for  the  protection  of  bona  fide  oil  miners  than  exist* 
at  the  present  time,  provided  that  a  person  who  has  initiated  a  loca- 
tion and  is  diligently  pursuing  his  work  of  discovery  will  be  accorded 
a  vested  right  to  continue  such  work  of  exploration  a  reasonable 
length  of  time  before  losing  his  right  of  possession.  It  would  not, 
of  course,  be  proper  for  such  an  inchoate  locator  to  maintain  pos- 
session of  the  ground  embraced  within  his  location  an  indefinite 
length  of  time  without  diligently  continuing  the  work  of  drilling  and 
thereby  prevent  others  from  attempting  to  discover  the  oil.  The 
question  as  to  the  nature  and  extent  of  the  right  of  an  inchoate 
locator  to  remain  in  possession  of  the  ground  embraced  in  his  loca- 
tion has  not  been  as  satisfactorily  determined  by  the  courts  as  the 
importance  of  the  subject  demands  and  especially  so  in  view  of 
the  invitation  extended  to  prospectors  to  explore  the  public  domain 
declared  by  section  2319,  United  States  Eevised  Statutes,  which  for 
purposes  of  public  policy  declares  all  valuable  mineral  deposits  in 
lands  of  the  Unit&d  States  to  be  free  and  open  to  exploration  and 
purchase  under  the  mineral  laws. 

The  question  of  discovery  as  applied  to  oil  claims  was  presented 
to  the  United  States  supreme  court  in  Chrisman  v.  Miller,  197  U.  S. 
313,  25  Sup.  Ct.  Rep.  4G8,  49  L.  ed.  770.  In  discussing  the  question 
the  court  said: 

"What  is  necessary  to  constitute  a  discovery  of  mineral  is  not  pre^ 
scribed  by  statute,  but  there  have  been  frequent  judicial  declaratioia 
in  respect  thereto.  In  United  States  v.  Iron  Silver  Min.  Co.,  128 
U.  S.  673,  a  suit  brought  by  the  United  States,  to  set  aside  placer 
patents  on  the  charge  that  the  patented  tracts  were  not  placer  mining 
ground  but  land  containing  mineral  veins  or  lodes  of  great  value,  as 
was  well  known  to  the  patentee  on  his  application  for  the  patents, 
we  said  (p.  683,  L.  ed.  575):  'It  appears  very  clearly  from  the  evi- 
dence that  no  lodes  or  veins  were  discovered  by  the  excavations  of 
Sawyer  in  his  prospecting  work,  and  that  his  lode  locations  were 
made  upon  an  erroneous  opinion,  and  not  upon  knowledge,  that  lodes 
bearing  metal  were  disclosed  by  them.  It  is  not  enough  that  there 
may  have  been  some  indications,  by  outcroppings  on  the  surface,  of 
the  existence  of  lodes  or  veins  of  rock  in  place  having  gold  or  silver 
or  other  metal,  to  justify  their  designation  as  "known"  veins  or  lodes. 
To  meet  that  designation  the  lodes  or  veins  must  be  clearly  ascer- 
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tainod,  and  be  of  such  extent  as  to  render  the  land  more  valuable 
on  that  account,  and  justify  the  exploitation.  Although  pits  and 
shafts  had  been  sunk  in  various  places,  and  what  are  termed  in 
mining  crosscuts  had  been  run,  only  loose  gold  and  small  nuggets  had 
been  found,  mingled  with  earth,  sand  and  gravel.  Lodes  and  veins 
in  quartz  or  other  rock  in  place  bearing  gold  or  silver  or  other  metal 
were  not  disclosed  when  the  application  for  the  patent  was  made.' 
This  definition  was  accepted  as  correct  in  Iron  Silver  M.  Co.  v.  Mike 
&  Starr  G.  &  S.  M.  Co.,  143  U.  S.  394,  12  Sup.  Ct.  Kep.  543,  36 
li.  ed.  201,  though  in  that  case  there  was  a  vigorous  dissent  upon 
questions  of  fact,  in  which  Mr.  Justice  Field,  speaking  for  the 
minority,  said  (p.  412,  36  L.  ed.  207) :  'The  mere  indication  or  pres- 
ence of  gold  or  silver  is  not  sufficient  to  establish  the  existence  of 
a  lode.  The  mineral  must  exist  in  such  quantities  as  to  justify 
expenditure  of  money  for  the  development  of  the  mine  and  the  ex- 
traction of  the  mineral';  and  again  (p.  424,  36  L.  ed.  211):  'It  is 
not  every  vein  or  lode  which  may  show  traces  of  gold  or  silver  that  is 
exempted  from  sale  or  patent  of  the  ground  embracing  it,  but  those 
only  which  possess  these  metals  in  such  quantities  as  to  enchance 
the  value  of  the  land  and  invite  the  expenditure  of  time  and  money 
for  their  development.  No  purpose  or  policy  would  be  subserved  by 
excepting  from  sale  and  patent  veins  and  lodes  yielding  no  remunera- 
tive return  for  labor  expended  upon  them.'  By  the  Land  Department 
this  rule  has  been  laid  down:  Castle  v.  Womble,  19  L.  D.  455,  457. 
'Where  minerals  have  been  found,  and  the  evidence  is  of  such  a 
character  that  a  person  of  ordinary  prudence  would  be  justified  in 
the  further  expenditure  of  his  labor  and  means,  with  a  reasonable 
prospect  of  success,  in  developing  a  valuable  mine,  the  requirements 
of  the  statute  have  been  met.  To  hold  otherwise  would  tend  to  make 
of  little  avail,  if  not  entirely  nugatory,  that  provision  of  the  law 
whereby  all  valuable  mineral  deposits  in  lands  belonging  to  the 
United  States  ....  are  ....  declared  to  be  free  and  open  to  ex- 
ploration and  purchase.'  Some  cases  have  held  that  a  mere  willing- 
ness on  the  part  of  the  locator  to  further  expend  his  labor  and  means 
was  a  fair  criterion.  In  respect  to  this,  Lindley  on  Mines,  first 
edition,  section  336,  says:  'But  it  would  seem  that  the  question  should 
not  be  left  to  the  arbitrary  will  of  the  locator.  Willingness,  unless 
evidenced  by  actual  exploitation,  will  be  a  mere  mental  state  which 
could  not  be  satisfactorily  proved.  The  facts  which  are  within  the 
observation  of  the  discoverer,  and  which  induce  him  to  locate,  should 
be  such  as  would  justify  a  man  of  ordinary  prudence,  not  neces- 
sarily a  skilled  miner,  in  the  expenditure  of  his  time  and  money  in 
the  development  of  the  property.'  " 

But  there  must  be  something  more  than  a  mere  giiess  on  the  part 
of  the  miner  of  the  existence  of  mineral  in  order  to  authorize  him 
to  make  a  location  which  will  exclude  others  from  the  ground:  Copper 
Globe  Min.  Co.  v.  Allman,  23  Utah,  410,  64  Pac.  1019;  Erhardt  v. 
Boaro,  113  U.  S.  527,  5  Sup.  Ct.  Rep.  565,  28  L.  ed.  1113.  The  exist- 
ence of  the  mineral-bearing  vein  or  lode  within  the  limits  of  the 
claim  must  not  be  merely  conjectural  or  imaginary:  King  v.  Amy 
etc.  Min.  Co.,  152  U.  S.  222,  14  Sup.  Ct.  Rep.  510,  38  L.  ed.  419.  It 
must  be,  sat  was  said  by  Mr.  Justice  Henshaw  in  Miller  v.  Chrisman, 
140  Cal.  440,  98  Am.  St.  Rep.  63,  73  Pac.  1083,  74  Pac.  444,  "some- 
thing more  than  conjecture,  hope   or   even  indications."     It  ia  suffi- 
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cient,  however,  if  a  person  of  ordinary  prudence  would  he  justified 
in  the  further  expense  of  labor  and  money  with  a  reasonable  prospect 
of  success  in  developing  a  mine:  Shreve  v.  Copper  Bell  Min.  Co.,  11 
Mont.  309,  28  Pac.  315;  Harrington  v.  Chambers,  3  Utah,  94,  1  Pac. 
362;  Castle  v.  Womble,  19  L.  D.  455. 

Inasmuch  as  the  apex  of  a  vein  is  not  necessarily  a  point,  but 
often  a  line  of  great  length,  the  finding  of  any  portion  of  the  apex 
on  the  course  or  strike  of  the  vein  within  the  limits  of  a  claim  is 
suflScient  discovery  to  entitle  the  locator  to  obtain  title.  But  in  such 
a  case  the  vein  beyond  the  end  lines  of  the  location  is  subject  to 
further  discovery  and  appropriation:  Larkin  v.  Upton,  144  U.  S.  19, 
12  Sup.  Ct.  Kep.  614,  36  L.  ed.  330. 

The  location  of  a  lode  claim  based  on  a  valid  discovery  raises  a 
presumption  that  the  lode  extends  the  whole  length  of  the  claim,  and 
the  burden  of  proof  is  on  one  who  asserts  the  contrary:  Armstrong 
V.  Lower,  6  Colo.  393.  But  the  discovery  of  a  lode  two  or  three 
hundred  feet  outside  of  the  boundaries  of  the  claim  does  not  create 
any  presumption  of  the  possession  of  a  vein  or  lode  within  such 
boundaries  or  that  such  a  vein  or  lode  existed  within  them:  Dahl 
V.  Eaunheim,  132  U.  S.  260,  10  Sup.  Ct.  Rep.  74,  33  L.  ed.  324.  Where 
a  mining  location  is  relocated,  the  relocator  adopting  a  discovery 
shaft  of  the  former  locator  as  his  discovery  shaft,  he  must  stand 
or  fall  by  what  is  shown  in  said  shaft,  even  though  he  knew  of  the 
existence  of  a  vein  within  the  limits  of  the  claim:  McMillen  v. 
Ferrum  Min.  Co.,  32  Colo.  38,  105  Am.  St.  Eep.  64,  74  Pae.  461. 

b.     Surface  Conditions  and  Indications. 

1.  'Tloat"  Ore,  Bunches  and  Pockets  of  Mineral. — To  warrant  the 
location  of  a  mining  claim,  it  is  not  sufiicient  to  discover  detached 
pieces  of  quartz  or  mere  bunches  of  quartz  not  in  place:  Jupiter 
Min.  Co.  V.  Bodie  Con.  M.  Co.,  7  Saw.  96,  11  Fed.  666. 

"It  is  the  finding  of  the  mineral  in  rock  in  place,  as  distinguished 
from  float  rock,  that  constitutes  the  discovery,  and  warrants  the 
prospector  in  making  a  location  of  a  mining  claim":  Book  v.  Justice 
Min.  Co.,  58  Fed.  106.  The  mere  discovery  of  mineral  in  broken  or 
fragmentary  condition  is  not  sufiicient  to  constitute  a  discovery: 
Terrible  Min.  Co.  v.  Argentine  Min.  Co.,  89  Fed.  583.  And  the  fact 
that  "float"  is  found  in  debris  or  loose  material  on  a  hillside,  or 
that  even  six  hundred  dollars'  worth  of  ore  is  found  in  an  open  cut, 
is  not  suflBcient  to  constitute  a  discovery:  Waterloo  Min.  Co.  v.  Doe, 
56  Fed.  685. 

But  the  flrst  locator  of  a  quartz  lode  is  not  confined  simply  to  the 
solid  quartz  embodied  in  the  bedrock,  but  is  entitled  to  the  looS'O 
quartz  rock  and  decomposed  material  which  was  once  a  part  of  the 
lode  and  which  had  become  detached:  Brown  v.  '49  &  '56  Quartz  Min. 
Co.,  15  Cal.  152,  76  Am.  Dec.  468. 

2.  Outcroppings  of  Vein  Matter. — ^In  order  to  constitute  a  dis- 
covery of  mineral,  it  is  not  necessary  that  the  showing  on  the  surface 
be  ore;  it  is  sufiicient  if  it  be  such  a  showing  of  vein  matter  that 
the  locator  is  willing  to  spend  his  time  and  money  in  following  it 
with  the  expectation  of  finding  ore:  Burke  v.  McDonald,  3  Idaho,  296, 
29  Pac.  98;  Davidson  v.  Bordeaux,  15  Mont.  245,  38  Pac.  1075; 
Harrington  r.  Chambers,  3  Utah,  94,  1  Pac.  362;  Hayes  v.  Lavaguino, 
17  Utah,  185,  53  Pac.  1029;  Montana  Cent.  Ry.  Co.  v.  Migeon,  68  Fed. 
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811.  It  is  immaterial  whether  the  mineral  values  in  the  outcrop- 
pings  be  rich  or  poor,  provided  that  the  locator  be  willing  to  spend 
his  time  and  money  in  its  development,  and  in  a  lode  claim  the  out- 
croppings  may  be  considered  with  special  reference  to  the  formation 
and  character  of  the  particular  district:  Fox  v.  Myers,  29  Nev.  169,  86 
Pac.  793. 

3.  Oil  Seepages,  Sandstone,  Shale  and  Other  Geological  Formations. 
As  has  been  indicated  before,  it  has  on  several  occasions  been 
strongly  urged  that  the  presence  of  oil  seepages,  sandstone,  shale, 
and  other  geological  formations  which  are  sufficient  in  practice  ito 
induce  oil-mining  men  to  drill  for  oil,  should  be  considered  a  dis- 
covery wibhin  the  meaning  of  the  mining  law  in  the  same  manner 
that  vein  matter  of  a  character  which  would  induce  miners  to  follow 
it  up  with  the  expectation  of  reaching  ore  is  deemed  to  be  a  dis- 
covery, but  the  courts  have  held  that  the  mere  finding  of  surface 
indications  of  the  character  mentioned  are  not  sufficient  to  consti- 
tute a  discovery:  Miller  v.  Ohrisman,  140  Cal.  440,  446,  98  Am,  St. 
Rep.  63,  73  Pae.  1083,  74  Pac.  444;  Weed  v.  Snook,  144  Cal.  439,  77 
Pac.  1023;  McLemore  v.  Express  Oil  Co.,  158  Cal.  559,  ante,  p.  147, 
112  Pac.  59;  Bay  v.  Oklahoma  etc.  Min.  Co.,  13  Okl.  425,  73  Pac. 
936;  Whiting  v.  Straup,  17  Wyo.  1,  129  Am.  St.  Rep.  1093,  95  Pac. 
849;  Nevada-Sierra  O.  Co.  v.  Home  Oil  Co.,  98  Fed.  673;  Olive  Land 
etc.  Co.  V.  Olmstead,  103  Fed.  568. 

In  order  to  make  a  discovery  of  petroleum,  the  showing  must  be 
such  as  to  justify  a  prudent  person  in  the  expenditure  of  money  and 
labor  in  its  exploitation.  A  showing  which  merely  suggests  a  pos- 
sibility that  the  ground  contains  oil  sufficient  to  make  it  "chiefly 
valuable  therefor"  is  not  sufficient  to  constitute  a  discovery.  Thus 
the  faot  that  the  locator  discovered  "indications"  of  petroleum,  saw 
a  spring  in  which  the  oil  came  out  and  floated  over  the  water  in 
the  summer  time,  when  it  was  hot,  and  at  other  times  saw  water 
with  oil  and  oil  with  water,  although  not  in  pools,  is  not  a  sufficientt 
showing  to  constitute  a  discovery:  Chrisman  v.  Miller,  197  U.  S.  313, 
25  Sup.  Ct.  Rep.  468,  49  L.  ed.  770. 

In  Miller  v.  Ohrisman,  140  Cal.  440,  98  Am.  St.  Rep.  63,  73  Pac. 
1083,  74  Pac.  444,  Mr.  Justice  Henshaw,  delivering  the  opinion  of 
the  court,  said:  "To  constitute  a  discovery,  the  law  requires  some- 
thing more  than  conjecture,  hope,  or  even  indications.  The  geological 
formation  of  the  country  may  be  such  as  scientific  research  and  prac- 
tical experience  have  shown  to  be  likely  to  yield  oil  in  paying  quan- 
tities. Taken  with  this,  there  may  be  other  surface  indications,  such 
as  seepage  of  oil.  All  these  things  combined  may  be  sufficient  to 
justify  the  expectation  and  hope  that,  upon  driving  a  well  to  sufficient 
depth,  oil  may  be  discovered,  but  one  and  all  they  do  not  in  and  of 
themselves  amount  to  a  discovery." 

The  question  as  to  what  amounts  to  a  discovery  of  petroleum  also 
arose  in  the  case  of  Nevada-Sierra  Oil  Co.  v.  Home  Oil  Co.,  98  Fed. 
673.  In  that  case  the  oil  locators  had  discovered  sandstone  and  shale 
on  the  lands  in  controversy,  and  there  were  seepages  of  oil  on  some 
of  the  adjoining  land  as  also  wells  which  were  producing  more  or 
less  oil.  The  court  held  that  these  were  nothing  more  than  indica- 
tions of  existing  oil  under  the  surface  of  the  ground  in  question 
whici  might  or  might  not  prove  to  be  true.  The  court,  speaking 
through  Judge  Ross,  said  (at  page  676): 
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"Indications  of  the  existence  of  a  thing  is  not  the  thing  itself. 
It  is  entirely  true  that  the  statute,  requiring  as  a  condition  to  a 
vaJid  location  the  discovery  of  mineral  within  the  limits  of  the  claim, 
should,  as  between  conflicting  claimants  to  mineral  lands,  receive  a 
broad  and  liberal  construction,  and  so  as  to  protect  bona  fide  locators 
who  have  really  made  a  discovery  of  mineral,  whether  it  be  under 
the  statute  providing  for  the  location  of  vein  or  lode  claims  or 
placer  claims.  As  was  well  said  by  Judge  Hawley  in  Book  v.  Justice 
Min.  Co.,  58  Fed.  106,  in  speaking  of  vein  and  lode  claims:  'When 
the  locator  finds  rock  in  place  containing  mineral,  he  has  made  a 
dis'covery,  within  the  meaning  of  the  statute,  whether  the  rock  or 
earth  is  rich  or  poor,  whether  it  assays  high  or  low.  It  is  the  finding 
of  the  mineral  in  the  rock  in  place,  as  distinguiS'hed  from  float  rock, 
that  constitutes  the  discovery,  and  warrants  the  prospector  in  making 
a  location  of  a  mining  claim.' 

"So,  in  respect  to  placer  claims,  if  a  competent  locator  actually 
finds  upon  unappropriated  p^lblic  land  petroleum  or  other  mineral  in 
or  upon  the  ground,  and  so  situated  as  to  constitute  a  part  of  it,  it 
is  a  sufficient  discovery,  within  the  meaning  of  the  statute,  to  justify 
a  location  under  the  law,  without  waiting  to  ascertain  by  exploration 
whether  the  ground  contains  the  mineral  in  sufficient  quantities  to 
pay.  The  question  whether  a  particular  piece  of  the  public  land  is 
more  valuable  for  mineral  than  for  agricultural  purposes  is  one  that 
does  not  arise  in  cases  like  the  present.  While,  as  has  been  said, 
the  statute  requiring  a  discovery  of  mineral  as  one  of  the  essential 
conditions  of  a  valid  location  of  land  under  the  mining  laws  should 
be  liberally  construed  in  behalf  of  bona  fide  locators,  no  court  would 
be  justified  in  ignoring  the  statutory  requirement.  Mere  indications 
of  mineral,  I  repeat,  do  not  constitute  the  discovery  of  the  mineral 
itself.  If  so,  a  location  made  upon  the  discovery  of  such  indications, 
followed  by  the  proper  markings  of  the  boundaries  of  the  claim  and 
the  doing  of  the  statutory  amount  of  work  within  the  prescribed  time, 
whether  the  work  resulted  in  the  actual  discovery  of  mineral  or  not, 
would  entitle  the  locator  to  apply  for,  and  upon  due  proof  and  pay- 
ment receive,  the  government  title  to  the  land  as  mineral  land; 
which  obviously  would  not  only  be  unauthorized  by  any  provision 
of  the  statute,  but  would  be  in  direct  conflict  with  the  sections 
already  cited." 

The  case  of  Olive  Land  etc.  Co.  v.  Olmstead,  103  Fed.  568,  was  an 
important  decision  in  respect  to  what  constitutes  a  discovery  of 
petroleum.  The  case  was  decided  upon  the  pleadings.  The  mineral 
claimants  alleged  that  the  land  in  controversy  was  of  no  agricultural 
value,  and  of  but  little,  if  any,  value  for  grazing  purposes;  and  had 
no  appreciable  value  for  any  purpose  except  for  the  petroleum  to  be 
found  therein.  It  was  alleged  that  the  land  was  situated  in  a  well- 
recognized  petroleum-producing  belt;  that  adjacent  properties  in  the 
belt  were  actually  producing  petroleum  in  large  and  profitable  quan- 
tities, and  that  the  surface  indications  of  such  producing  lands  and 
upon  the  lands  in  controversy  are  the  same;  that  the  surface  rock 
and  sand  and  the  soirface  geological  formation  and  stratification  upon 
the  lands  in  controversy  were  such  as  would  lead  any  experienced 
petroleum  expert  or  any  practical  geologist  familiar  with  petroleum- 
bearing  lands  in  California  to  pronounce  it  to  be  petroleum  territory 
and  chiefly  valuable  therefor.     It  was  also  alleged  that  one  of  the 
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most  prononnced  and  well-marked  anti-clinal  folds  of  sandstone  and 
skale  formation  of  that  part  of  the  country  runs  through  the  land  in 
controversy  and  has  its  apex  thereon,  and  that  where  this  anti-clinal 
fold  is  most  exposed,  by  a  declivity  which  sharply  cuts  it,  bituminous 
sand  several  feet  in  thickness  and  one  hundred  or  more  feet  long 
was  clearly  visible,  and  that  this  sand,  when  excavated,  gave  out  a 
distinct  odor  of  petroleum,  and  that  such  bituminous  sand,  in  the 
formation  in  which  it  was  found,  shows  th«  land  in  controversy  to 
be  mineral  or  petroleum  in  character,  and  constitutes  such  a  discovery 
as  would  justify  any  prudent  petroleum  miner  in  locating  the  land 
as  petroleum  land,  and  in  spending  his  time  and  money  in  developing 
it  for  its  petroleum  products.  The  case  was  decided  upon  tho  plead- 
ings. The  court,  in  holding  ithat  the  showing  was  insufficient  to 
constitute  a  discovery,  said: 

"In  the  case  of  Gird  v.  California  Oil  Co.,  60  Fed.  531,  this  court 
pointed  out  that  the  government  title  to  oil-bearing  lands  can  only 
be  acquired,  under  existing  laws,  pursuant  to  the  provisions  of  the 
mining  laws  relating  to  placer  claims.  And  in  the  very  recent  case 
of  Nevada-Sierra  Oil  Co.  v.  Home  Oil  Co.,  98  Fed.  673,  it  was  here 
decided,  as  it  had  been  many  times  before  by  other  courts,  as  well 
as  by  the  Land  Department  of  the  United  States,  that  mere  indi- 
cations, however  strong,  are  not  sufficient  to  answer  the  requirements 
of  the  statute  of  the  United  States  relating  to  placer  as  well  as 
lode  claims,  which  requires,  as  one  of  the  essential  conditions  to 
the  making  of  a  valid  location  of  unappropriated  pxiblic  land  of  the 
United  States  under  the  mining  laws,  a  discovery  of  mineral  within 
the  limits  of  the  claim.  That  decision  seems  to  have  occasioned 
surprise  among  those  seeking  to  acquire  from  the  government  lands 
supposed  to  contain  oil,  although  it  was,  as  was  shown  in  the  opinion 
delivered  at  the  time,  in  strict  accord  with  the  provisions  of  the 
statute,  and  is  abundantly  supported  by  the  authorities:  Davis  v. 
Weibbold,  139  U.  S.  507,  11  Sup.  Ct.  Kep.  628,  35  L.  ed.  238;  Dugbi 
V.  Harkins,  2  Land  Dec.  Dep.  Int.  721;  Cleghorn  v.  Bird,  4  Land 
Dec.  Dep.  Int.  478;  Commissioners  v.  Alexander,  5  Land  Dec.  Dep. 
Int.  126;  and  numerous  coses  cited  in  Davis  v.  Weibbold.  It  is  a 
matter  of  common  knowledge  that,  in  consequence  of  the  decision 
in  the  case  of  Nevada-Sierra  Oil  Co.  v.  Home  Oil  Co.,  strenuous 
efforts  were  made  by  strong  and  influential  organizations  to  induce 
Congress  at  its  last  session  to  dispense  with  the  necessity  of  an 
actual  discovery  of  oil  as  a  basis  of  acquiring  such  lands  under  the 
placer  mining  laws,  and  to  provide  that  certain  indications  of  the 
existence  of  such  mineral  should  be  sufficient  evidence  of  the  mineral 
character  of  the  land;  but  all  of  these  efforts  were  unsuccessful,  and 
the  law  remains  the  same  in  that  respect  as  before.  Applying  the 
law  to  the  facts  as  made  to  appear  by  the  pleadings  in  the  present 
case,  it  is  clear  that  the  location  of  the  lands  in  controversy  by  the 
predecessors  in  interest  of  the  defendants  in  October,  1899,  under 
the  statute  relating  to  placer  claims,  amounted  to  nothing,  for  the 
reason  that  no  discovery  of  oil  or  other  mineral  had  then  been  made, 
nor,  indeed,  has  yet  been  made,  in  or  upon  any  part  of  the  lands  in 
controversy." 

And  basing  its  argument  upon  the  fact  that  petroleum  in  valuable 
quantities  is  not  found  on  the  surface  of  the  ground  nor  seeping  from 
the  earth,  and  is  only  found  by  drilling  or  boring  into  the  depths  of 
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the  earth,  the  supreme  court  of  Oklahoma  has  also  declared  in  favor 
of  the  rule  that  surface  conditions  are  not  sufficient  to  constitute  a 
discovery:  Bay  v.  Oklahoma  etc.  Min.  Co.,  13  Okl.  425,  73  Pac.  936. 

c.  Greological  Formations  and  Experiences  of  the  Particular  Dis- 
trict.— In  many  mining  districts  the  miners  follow  lode  formations 
which  miners  in  other  districts  would  not  follow  with  the  expecta- 
tion of  finding  valuable  ore,  because  the  experience  of  their  district 
has  shown  that  certain  formations,  though  apparently  not  promising, 
do  in  fact  make  mines.  It  was  the  knowledge  of  this  fact  that  in- 
duced Mr.  Justice  Field  in  Erhardt  r.  Boaro,  113  U.  S.  536,  5  Sup. 
Ct.  Rep.  565,  28  L.  ed.  113,  to  have  said,  with  reference  to  what  con- 
stitutes a  discovery,  that  "a  jury  from  the  vicinity  of  the  claim  will 
seldom  err  in  their  conclusions  on  the  subject." 

In  accordance  with  this  view  it  has  been  held  that  the  finding  of 
seams,  containing  mineral,  which  are  similar  in  character  to  the  seams 
or  veins  that  had  induced  others  to  locate  claims  in  the  same  vicinity, 
and  which  when  followed  in  depth  developed  into  mines,  are  sufficient 
to  constitute  a  discover\ :  Shoshone  Min.  Co.  v.  Rutter,  87  Fed.  801, 
31  C.  C.  A.  223.  In  this  ca^e  (which  was  reversed  in  the  supreme 
court  on  other  points:  177  U.  S.  b05,  20  Sup.  Ct.  Rep.  726,  44  L.  ed. 
864),  the  court  in  a  very  well-considered  opinion,  explained  the  rule  in 
that  respect,  saying: 

"The  discovery  was  made  in  mining  a  tunnel,  where  small  seams 
of  iron  oxide,  quartz  and  small  quantities  of  carbonate  of  lead  were 
found,  two  or  three  inches  wide.  These  indications  were  of  such 
character  as  miners  in  that  district  would  follow  in  the  expectation 
of  finding  ore,  and  such  as  would  justify  miners  in  working  a  claim 
for  that  purpose.  The  rock  in  these  seams  was  different  from  the 
country  rock,  and  was  of  such  character  as  is  designated  by  the  wit- 
nesses, who  were  practical  miners,  'as  a  vein  containing  rock  in  place 
bearing  minerals.'  These  facts  show  that  the  location  was  made  in 
good  faith,  and  not  'simply  upon  a  conjectural  or  imaginary  existence 
of  a  vein  or  lode,'  which  cannot  be  permitted:  King  v.  Amy  etc.  Min. 
Co.,  152  U.  S.  222,  14  Sup.  Ct.  Rep.  510,  38  L.  ed.  419.  The  seams, 
containing  mineral-bearing  earth  and  rock,  which  were  discovered  be- 
fore the  location  was  made,  were  similar  in  their  character  to  the 
seams  or  veins  of  mineral  matter  that  had  induced  other  miners  to 
locate  claims  in  the  same  district,  which  by  continued  developments 
thereon  had  resulted  in  establishing  the  fact  that  the  seams,  as  depth 
was  obtained  thereon,  were  found  to  be  a  part  of  a  well-defined  lode 
or  vein  containing  ore  of  great  value.  The  discovery  made  at  the 
time  of  the  Kirby  location  was  therefore  such  as  to  justify  a  belief 
as  to  the  existence  of  such  a  lode  or  vein  within  the  limits  of  the 
ground  located:  Erhardt  v.  Boaro,  113  U.  S.  536,  5  Sup.  Ct.  Rep.  560, 
28  L.  ed.  1113.  The  subsequent  developments  made  after  the  claim 
was  located,  and  before  the  location  of  the  Shoshone,  show  more 
clearly  the  existence  of  a  lode  or  vein.  We  are  of  opinion  that  the 
testimony  on  behalf  of  appellees  is  sufficient  to  show  a  compliance 
with  the  provision  of  section  2320,  which  requires  that  there  must  be 
a  discovery  of  a  vein  or  lode  within  the  limits  of  the  claim  before  a 
\alid  location  thereof  can  be  made:  In  Book  v.  Justice  Min.  Co.,  58 
Fed.  106,  the  court,  in  construing  this  section  of  the  statute,  said: 
'The  words  "vein  or  lode,"  in  the  last  clause  of  this  statute,  were 
Am.  St.  Rep.,  Vol.  139—12 
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evidently  intended  to  apply  to  such  veins  or  lodes  as  were  described 
in  the  first  section,  and  to  have  the  same  meaning,  viz.,  a  vein  or  lode 
"of  quartz  or  other  rock  in  place  bearing  gold,  silver,"  etc.  This 
statute  was  intended  to  be  libera]  and  broad  enough  to  apply  to  any 
kind  of  a  lode  or  vein  of  quartz  or  other  rock-bearing  mineral,  in 
whatever  kind,  character  or  formation  the  mineral  might  be  found. 
It  should  be  so  construed  as  to  protect  locators  of  mining  claims,  who 
have  discovered  rock  in  place,  bearing  any  of  the  precious  metals 
named  therein,  sufficient  to  justify  the  locators  in  expending  their 
time  and  money  in  prospecting  and  developing  the  ground  located. 
It  must  be  borne  in  mind  that  the  veins  and  lodes  are  not  always  of 
the  same  character.  In  some  mining  districts  the  veins,  lodes  and  ore 
deposits  are  so  well  and  clearly  defined  as  to  avoid  any  question 
being  raised.  In  other  localities  the  mineral  is  found  in  seams,  nar- 
row crevices,  cracks  or  fissures  in  the  earth,  the  precis©  extent  and 
character  ef  which  cannot  be  fully  ascertained  until  expensive  ex- 
plorations are  made,  and  the  continuity  of  the  ore  and  existence  of  the 
rock  in  place  bearing  mineral  is  established.  It  never  was  intended 
that  the  locator  of  a  mining  claim  must  determine  all  these  facts 
before  he  would  be  entitled,  under  the  law,  to  make  a  valid  location. 
Every  vein  or  lode  is  liable  to  have  barren  spots  and  narrow  places, 
as  well  as  rich  chimneys  and  pay  chutes,  or  large  deposits  of  val- 
uable ore.  When  the  locator  finds  rock  in  place,  containing  mineral, 
he  has  made  a  discovery,  within  the  meaning  of  the  statute,  whether 
the  rock  or  earth  is  rich  or  poor,  whether  it  assays  high  or  low.  It 
is  the  finding  of  the  mineral  in  the  rock  in  place,  as  distinguished 
from  float  rock,  that  constitutes  the  discovery,  and  warrants  the 
prospector  in  making  a  location  of  a  mining  claim':  See,  also,  Migeon 
v.  Montana  Cent.  Ry.  Co.,  44  U.  S.  App.  724,  23  C.  C.  A.  156,  77  Fed. 
249;  McShane  v.  Kenkle,  18  Mont.  208,  56  Am.  St.  Rep.  579,  44  Pac. 
979,  33  L.  R.  A.  851;  Bonner  v.  Meikle,  82  Fed.  697.  The  purpose  of 
the  statute  in  requiring  that  'no  location  of  a  mining  claim  shall  be 
m^ade  until  the  discovery  of  a  vein  or  lode  within  the  limits  of  the 
claim  located'  was  to  prevent  frauds  upon  the  government  by  persons 
attempting  to  acquire  patents  to  land  not  mineral  in  its  character. 
But  it  was  said  in  Bonner  v.  Meikle,  82  Fed.  697:  'It  was  never  in- 
tended that  the  court  should  weigh  scales  to  determine  the  value  of 
mineral  found,  as  between  a  prior  and  subsequent  locator  of  a  mining 
claim,  on  the  same  lode.' " 

The  evidence,  however,  of  the  geological  conditions  which  the 
miners  of  the  district  have  followed  successfully  merely  goes  to  prove 
that  one  who  follows  such  indications  is  acting  in  good  faith  and 
under  a  reasonable  expectation  of  finding  ore.  The  same  practical 
rule  was  laid  down  by  the  supreme  court  of  Idaho  in  Ambergris  Min. 
Co.  V.  Day,  12  Idaho,  108,  85  Pac.  109.     The  court  in  that  case  said: 

"If  a  miner  has  discovered  certain  rr,Jneral  indications,  which  he 
has  followed  up,  with  the  result  that  a  rich  and  valuable  ore  body 
has  been  developed  therefrom,  it  seems  clear  that  another  miner,  find- 
ing similar  indications  and  conditions  on  contiguous  ground  or  in  the 
immediate  vicinity,  would  be  in  a  measure  justified  in  following  up 
those  evidences  with  a  reasonable  expectation  of  finding  mineral  de- 
posits. And  this  is  true,  even  though  the  indications,  rock  and  de- 
posits found  are  such  as  the  expert,  scientist,  geologist  and  mineralo- 
gist in  their  finest  of  theories  tell  him  are  not  evidence  of  mineral 
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deposits,  or  even  that  they  are  evidence?  of  the  entire  absence  of 
mineral.  As  a  matter  of  fact,  and  greatly  to  their  credit,  these 
scholars,  who  have  added  so  largely  to  the  store  of  knowledge,  have 
been  observant  and  progressive  enough  to  from  time  to  time  revise 
and  modify  their  views  and  theories  to  keep  apace  with  the  actual 
demonstrations  of  the  man  who  risks  his  judgment  (though  ofttimes  a 
hazard)  and  delves  into  the  earth  at  uninviting  and  unseemly  places. 
The  miner,  as  well  as  the  man  engaged  in  any  other  occupation  or 
business,  is  entitled  to  act  on  experience  and  observations,  and  while 
he  may  not,  and  indeed  will  not,  always  attain  the  same  results,  the 
exception  to  th«  rule  does  not  preclude  him  from  availing  himself  of 
his  own  observations  and  those  of  his  fellows,  as  well  as  demonstrated 
existing  conditions." 

d.  Rule  1b  Districts  Where  Blind  Lodes  are  Found. — In  many  min- 
ing districts  blind  veins  or  lodes  exist — that  is,  such  as  are  entirely 
underneath  the  siirface  of  the  ground.  Of  course  in  some  instances 
such  mineral  deposits  may  be  located  by  means  of  a  tunnel  claim,  but 
undoubtedly  many  such  veins  or  lodes  are  located  by  miners  by  means 
of  the  croppings  or  surface  indications.  In  some  of  the  states,  statu- 
tory provisions  exist  which  require  the  sinking  of  the  discovery  shaft 
ten  feet  or  more  in  order  to  disclose  rock  in  place  and  allow  the 
locator  a  definite  time  within  which  to  sink  such  a  shaft.  It  was  held 
in  Field  v.  Grey,  1  Ariz.  404,  25  Pac.  793,  that  where  a  locator  at- 
tempts to  locate  such  a  blind  vein  or  lode,  he  may  hold  the  tract  of 
land  embraced  within  his  mining  location  exempt  from  intruders 
while  continuously  and  industriously  seeking  the  vein  or  lode  believed 
to  exist  therein, 

A  prospector  in  the  actual  possession  of  a  tract  of  land  covered  by  a 
mining  location  under  which  he  has  not  made  a  discovery  may,  how- 
ever, protect  his  actual  possession  of  the  entire  claim  by  proper  legal 
proceedings  prior  to  making  his  discovery.  He  has  a  right  to  pro- 
tect himself  in  the  possession  of  his  pedis  possessio  while  he  is 
searching  for  mineral:  Grossman  v.  Pendery,  8  Fed.  693.  In  the  case 
just  cited  Mr.  Justice  Miller  said:  "His  possession  so  held  is  good  as 
a  possessory  title  against  all  the  world,  except  the  government  of  the 
United  States.  But  if  he  stands  by  and  allows  others  to  enter  upon 
his  claim  and  first  discover  mineral  in  rock  in  place,  the  law  gives 
such  first  discoverer  a  title  to  the  mineral  so  first  discovered,  against 
which  the  mere  possession  of  the  surface  cannot  prevail." 

e.  Richness  of  Adjoining  Claims  in  Aid  of  Discovery. — A  discovery 
having  been  made,  the  probable  value  of  the  land  for  its  mineral  may 
be  shown  by  evidence  as  to  the  value  of  adjoining  tracts:  Hamilton 
v.  Anderson,  19  L.  D.  168.  And  although  the  mere  possibility  that 
the  ground  may  contain  gold  or  that  there  are  indications  of  the  ex- 
istence of  mineral  is  not  sufficient  to  justify  a  prudent  person  in  ex- 
pending money  and  work  in  its  exploration,  still  where  there  is  an 
actual  existence  of  gold  in  the  claim  and  the  evidence  of  that  fact  is 
BuflScient  to  submit  to  the  jury  upon  the  issue  of  discovery,  the  locator 
may  strengthen  his  proof  upon  any  of  the  elements  which  enter  into 
what  is  comprehended  by  the  term  discovery.  In  doing  so,  he  may 
supplement  the  showing  that  mineral  actually  did  exist  by  evidence 
of  the  fact  that  the  adjacent  ground  in  the  same  gulch  is  rich  in  the 
same  niine."*al,  or  that  adjacent  claims  were    developed   into  paying 
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mines  after  tteir  development  upon  a  similar  showing  of  mineral,  or 
that  the  geological  conditions  are  so  similar  that  it  is  reasonable  to 
expect  to  find  mineral  in  valuable  quantities  in  the  exploitation  of  the 
ground  embraced  in  his  claim.  This  evidence  is  for  the  purpose  of 
showing  that  the  locator  was  justified  in  expending  his  time  and 
money  in  the  location  and  development  of  the  claim:  Cascaden  v. 
Bortolis,  162  Fed.  267.  In  laying  down  the  foregoing  sensible  rule, 
Judge  Hunt,  in  the  case  cited,  said: 

"It  is  not  uncommon  to  find  that  certain  physical  conditions  in  one 
district  may  reasonably  lead  to  the  conclusion,  if  gold  is  found,  that, 
by  following  certain  slight  showings  of  such  mineral,  deposits  of  im- 
mense value  will  be  uncovered;  while  apparently  like  conditions  in 
other  districts  may  afford  neither  justifiable  expectation,  nor  even 
well-founded  hope,  to  the  prospector.  Such  conditions  are,  neverthe- 
less, evidentiary.  They  become  proper  as  a  means  by  which  the  al- 
leged matter  of  discovery,  the  truth  of  which  is  being  investigated, 
is  established  or  disapproved.  Of  course,  there  must  be  a  discovery 
of  mineral  within  the  limits  of  the  claim  before  a  valid  location 
thereof  can  be  made;  but,  as  Judge  Hawley  said  in  his  learned  opinion 
upon  quartz  locations,  in  Book  v.  Justice  Min.  Co.,  58  Fed.  106:  'It 
must  be  borne  in  mind  that  the  veins  and  lodes  are  not  always  of  the 
same  character.  In  some  mining  districts  the  veins,  lodes  and  ore 
deposits  are  so  well  and  clearly  defined  as  to  avoid  any  questions 
being  raised.  In  other  localities,  the  mineral  is  found  in  seams,  nar- 
row crevices,  cracks  or  fissures  in  the  earth,  the  precise  extent  and 
character  of  which  cannot  be  fully  ascertained  until  expensive  ex- 
plorations are  made,  and  the  continuity  of  the  ore  and  existence  of 
the  rock  in  place  bearing  mineral  is  established.  It  never  was  in- 
tended that  the  locator  of  a  mining  claim  must  determine  all  these 
facts  before  he  would  be  entitled  under  the  law,  to  make  a  valid 
location.' 

"How  is  the  prospector  for  placer  gold  to  be  guided?  He  discovers 
gold,  a  few  cents  only  to  the  pan.  He  knows  he  is  in  a  gold-bearing 
placer  region,  but  is  unacquainted  with  any  distinct  characteristics 
of  the  mineral-bearing  area  in  the  vicinity  where  he  has  made  his 
discovery.  Naturally,  he  does  not  wish  to  make  a  location  unless  the 
mineral  discovered  is  of  sufficient  value  to  justify  the  belief  that  the 
ground  will  be  valuable  for  placer  mining.  He  is  thus  confronted 
with  the  need  of  deciding  whether  or  not  he  is  justified  in  spending 
his  time  and  money  in  going  ahead  with  his  work,  expecting  to  find 
gold  in  paying  quantities.  To  aid  him  in  making  up  his  mind,  he  will 
consult  miners  who  are  experienced  in  that  particular  district.  He 
will  find  out  the  special  character  of  the  country  about,  and  will  at 
once  gather  all  the  knowledge  he  can  readily  obtain  of  how  the  adja- 
cent claims  are  paying,  where  the  pay-streak  is  likely  to  be,  and 
what  amount  of  gold  was  discovered  by  the  miners  who  located  such 
other  claims  and  developed  them  afterward,  and  what  method  of 
development  was  adopted;  and  when  he  has  informed  himself  upon 
these  matters,  he  will  use  the  information,  together  with  the  fact  that 
he  has  found  mineral,  as  a  basis  for  a  justification  for  action,  and,  if 
the  justification  for  his  action  is  well  founded,  the  facts  and  circum- 
stances upon  which  it  was  based  are  proper  to  be  shown.  'It  is  im- 
possible,' says  Lindley  on  Mines,  section  437,  'to  lay  down  any  arbi- 
trary rule  to   govern  all  cases  as  to   what   may  be  a  sufficient  dis- 
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covery  upon  which  to  predicate  a  location.  It  is  a  question  of  fact, 
to  be  determined  from  a  consideration  of  all  the  circumstances  and 
surroundings.'  The  same  doctrine  is  recognized  by  Judge  De  Haven, 
speaking  for  this  court,  in  Lange  v.  Eobinson,  148  Fed.  799,  79  C.  C. 
A.  1,  citing  authorities:  Nevada-Sierra  Oil  Co.  v.  Home  Oil  Co.,  98  Fed. 
673;  Shoshone  M.  Co.  v.  Eutter,  87  Fed.  801,  31  C.  C.  A.  223." 

f.    Whether   Pay  Ore  or   Gravel   is  Necessary  to  be   Found. — In 

order  to  constitute  a  discovery,  it  is  not  necessary  that  pay  ore  or 
gravel  be  found:  Score  v.  Grillin,  9  Ariz.  295,  80  Pac.  331;  Tuolumne 
Con.  Co.  V.  Maier,  134  Cal.  583,  66  Pac.  863;  Armstrong  v.  Lower,  6 
Colo.  393;  Golden  Terra  Min.  Co.  v.  Mahler,  4  Morr.  Min.  Eep.  390; 
Burke  v.  McDonald,  3  Idaho,  296,  29  Pac.  98;  Shreve  v.  Copper  Bell 
Min.  Co.,  11  Mont.  309,  28  Pac.  315;  McShane  v.  Kenkle,  18  Mont. 
204,  56  Am.  St.  Eep.  579,  44  Pac.  979,  33  L.  E.  A.  851 ;  Murray  v.  White, 
42  Mont.  423,  113  Pac.  754;  Overman  Silver  Min.  Co.  v.  Corcoran,  15 
Nev.  147;  Muldrick  v.  Brown,  37  Or.  185,  61  Pac.  428;  Book  v.  Justice 
Min.  Co.,  50  Fed.  106;  Shoshone  Min.  Co.  v,  Eutter,  87  Fed.  801,  31 
C.  C.  A.  223. 

The  value  of  mineral  discovered  in  a  mining  claim  will  not  be  in- 
quired into  by  the  Interior  Department  except  in  a  controversy  be- 
tween mineral  and  agricultural  claimants:  Tarn  v.  Story,  21  L.  D.  440. 
The  law  does  not  require  any  particular  degree  of  richness  in  order 
to  support  a  quartz  location.  It  only  requires  that  there  shall  be 
S'ufficient  indication  to  justify  a  reasonably  prudent  person  in  expend- 
ing his  time  and  money  in  its  development:  Muldrick  v.  Brown,  37 
Or.  185,  61  Pac.  428.  Thus,  for  instance,  in  order  to  constitute  a  dis- 
covery of  gold  in  a  placer  claim  as  against  another  mineral  claimant, 
it  is  not  necessary  that  gold  must  have  been  found  thereon  in  paying 
quantities,  but  there  must  have  been  such  a  discovery  of  gold  as  to 
give  reasonable  evidence  that  the  ground  is  valuable  for  placer  min- 
ing, taking  into  consideration  its  character,  location  and  surround- 
ings: Charlton  v.  Kelly,  156  Fed.  433,  84  C.  C.  A.  295,  13  Ann.  Cas. 
518.  In  the  case  cited  the  court  in  explaining  the  charge  of  the  trial 
court  said: 

"It  is  argued  that  a  discovery  sufficient  to  justify  the  expenditure 
of  time  and  money  in  the  development  of  a  mining  claim  must 
necessarily  be  greater  than  that  which  is  necessary  to  justify  the 
expenditure  of  movey  for  the  purpose  of  exploration,  with  the  reason- 
able expectation  that,  when  developed,  the  claim  will  be  found  val- 
uable as  a  placer  mining  claim.  Counsel  for  the  plaintiffs  in  error 
have  assumed  for  the  word  'development'  a  broader  meaning  than  was 
intended  in  the  charge.  The  court  did  not  mean  that,  in  order  to 
comply  with  the  law,  there  must  be  such  a  discovery  as  to  justify 
the  expenditure  of  time  and  money  upon  a  claim  to  the  extent  of 
opening  up  the  whole  thereof  and  acquiring  an  exhaustive  knowledge 
concerning  its  resources.  The  word  as  it  was  used  by  the  court,  and 
as  in  connection  with  the  whole  charge  it  must  have  been  understood 
by  the  jury,  was  equivalent  to  the  word  'exploration,'  and  was  used 
in  the  sense  in  which  it  was  employed  in  Chrisman  v.  Miller,  197  U.  S. 
313,  25  Sup.  Ct.  Eep.  468,  49  L.  ed.  770,  in  which  the  court  thus 
quoted  with  approval  the  language  of  Mr.  Justice  Field  in  a  prior 
case:  'The  mere  indication  or  presence  of  gold  or  silver  is  not  suffi- 
cient to  establish  the  existence  of  a  lode.  The  mineral  must  exist 
in  such  quantities  as  to  justify  the  expenditure  of  money  for  the 
development  of  the  mine  and  the  extraction  of  the  mineral.'  " 
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Expert  evidence  is  admissible  to  show  that  the  claim  contains  such  a 
vein  as  a  miner  would  be  likely  to  follow  with  the  reasonable  expec- 
tation of  finding  pay  ore:  Harrington  v.  Chambers,  3  Utah,  94,  1  Pac. 
362. 

The  fact  that  "pay  ore"  is  not  expected  by  mining  locators  in  mak- 
ing the  discovery  which  is  sufficient  for  a  reasonably  prudent  man 
to  be  willing  to  spend  his  time  and  money  in  exploration  and  develop- 
ment is  amply  shown  by  the  significance  with  which  the  man  with 
experience  in  such  affairs  often  speaks  of  a  location  as  a  "hole  in  the 
ground."  This  view  was  very  aptly  expressed  by  Mr.  Justice  De  "Witt 
in  hia  dissenting  opinion  in  Shreve  v.  Copper  Bell  Min.  Co.,  H  Mont. 
309,  28  Pac.  315  (whi&h  was  concurred  in  by  the  majority  of  the  court 
on  this  point),  wherein  the  learned  justice  said: 

"There  may  be  a  vast  difference  between  mineral  ground  which 
is  valuable  for  exploitation  and  that  which  appears  to  be  valuable 
for  exploration.  There  are  immense  tracts  which  appear  to  the  miner 
to  be  valuable  for  the  latter  purpose,  and  a  large  portion  of  which 
develops  to  be  valueless  for  the  former.  This  is  evidenced  by  the 
honey-combed  and  deserted  mountains  throughoait  the  mining  regions, 
where  toil  and  wealth  have  been  expended  on  leads  which  once  at- 
tracted the  miner's  exploration,  but  where  the  sound  of  the  pick  and 
the  drill  is  long  since  stilled.  And  it  is  just  this  fact  that  hasi  made 
and  will  make  the  mines:  the  ever-present  and  alluring  appearance  of 
value,  and  the  occasional  reward  of  development.  "Without  prospect- 
ing, there  will  be  no  discovered  mines.  Without  the  privilege  to  claim 
and  locate  and  hold  a  discovery,  there  will  be  no  prospecting,  A 
prospect  not  once  in  one  hundred  times  is  a  mine  in  sight.  If  the 
locator  must  show  a  paying  mine  at  location,  the  riches  in  these 
mountains  are  a  locked  treasury.  The  law  does  not  contemplate  this. 
The  mineral  lands  are  open  for  two  purposes' — for  exploration,  and  for 
purchase.  Exploration  precedes  purchase.  It  opens  the  way  for  pur- 
chase. "Without  exploration,  purchas«  would  be  rare.  A  miner  would 
desire  to  purchase  the  mineral  lands  at  once,  if  they  at  once  appeared 
to  be  of  sufficient  value  to  pay  to  work.  He  would  desire  to  explore 
them,  if  they  seemed  sufficiently  valuable  to  attract  exploration.  It 
is  a  rare  claim  that  is  a  mine  at  the  grass  roots,  or  where  the  paying 
vein  is  first  found  at  or  near  the  surface.  The  history  of  the  mining 
countries  has  s-hown  that,  in  the  vast  majority  of  cases,  years  of  toil 
and  thousands  of  dollars  have  been  required  to  demonstrate  that  a 
mineral  vein  will  pay  to  work.  And  in  many  of  them,  even  after 
years  of  immense  production,  when  dead  work,  prospecting  and  de- 
velopment is  offset  against  output,  whether  they  have  paid  to  work 
is  a  doubtful  proposition.  Must  the  miner  await  large  development 
and  tremendous  expenditure  before  he  can  take  the  first  steps,  by  lo- 
cating and  recording,  to  secure  to  himself  the  right  of  possession,  and 
of  a  grant  from  the  government,  when  the  great  mine  is  developed? 
I  think  not. 

"Again,  the  government  will  not  issue  a  patent  for  a  mine  at  once 
upon  discovery,  no  matter  how  valuable  it  then  appears  and  actually 
is.  It  requires,  first,  the  expenditure  of  five  hundred  dollars  in  im- 
provement and  development.  For  what  purpose?  In  order  to  demon- 
strate that  the  claim  is  of  that  character  that  the  government  will 
grant  the  ground  as  a  mine.  Before  the  mining  acts  of  Congress, 
the  miner  was  a  trespasser  upon  the  public  domain.     The  acts  of  C6n- 
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gress  gave  him  rights  upon  the  mineral  lands.  The  object  of  the  re- 
quirement of  the  expenditure  of  one  hundred  dollars  annually  before 
the  issuance  of  patent,  and  of  five  hundred  dollars  in  the  aggregate 
before  patent,  was  to  develop  the  mines  and  demonstrate  their  char- 
acter. If  it  were  the  ordinary  nature  of  valuable  mining  claims  to 
appear,  upon  the  instant  of  discovery,  to  be  of  sufficient  value  to  pay 
to  work  them,  why  make  the  requirements  of  these  expenditures  in 
development  before  the  issuance  of  patent?  The  whole  spirit  of  the 
statute,  and  the  construction  given  by  the  learned  tribunals  that  have 
considered  them,  is  not  that  the  prospector  must  find  a  paying  mine 
before  he  can  locate  his  claim.  If  it  were,  mining  prospecting  in 
these  regions  would  suffer  an  instant  and  well-nigh  total  paralysis. 
If  the  fear  be  suggested  that  speculative  locations  may  take  the  pub- 
lie  domain,  we  can  do  no  better  than  adopt  the  language  of  Mr.  Jus- 
tice Field,  cited  above  from  Erhardt  v.  Boaro,  113  U.  S.  527,  5  Sup. 
Ct.  Rep.  560,  28  L.  ed.  1113,  which  he  concludes  with  the  remark  that 
'a  jury  from  the  vicinity  of  the  claim  will  seldom  err  in  their  con- 
clusions on  the  subject.' " 

g.  Effect  of  Assays  in  Ascertaining  Discovery. — When  a  locator  of 
a  mining  claim  finds  rock  in  place  containing  mineral  in  sufficient 
quantity  to  justify  him  in  expending  his  time  and  money  in  pros- 
pecting and  developing  the  claim,  he  has  made  a  discovery  within  the 
meaning  of  the  statute,  whether  the  rock  or  earth  is  rich  or  poor, 
whether  it  assays  high  or  low,  with  this  qualification — that  the  defini- 
tion of  a  lode  must  always  have  special  reference  to  the  promotion 
and  peculiar  characteristics  of  the  particular  district  in  which  the 
lode  or  vein  is  found:  Bonner  v.  Meikle,  82  Fed.  697;  Book  v.  Justice 
Min.  Co.,  58  Fed.  106;  Fox  v.  Myers,  29  Nev.  169,  86  Pac.  793;  Col- 
umbia Copper  Min.  Co.  v.  Duchess  Min.  etc.  Co.,  13  Wyo.  244,  79  Pac. 
385.  But  the  mere  fact  that  samples  when  assayed  showed  an  ap- 
preciable amount  of  gold  is  not  sufficient  to  constitute  a  discovery 
in  the  absence  of  proof  of  the  continuity  of  the  vein  or  lode:  Ledoux 
v.  Forester,  94  Fed.  600. 

But  assays  of  rock  taken  from  a  mining  claim  subsequent  to  its 
location  are  relevant  to  show  that  a  mineral-bearing  vein  or  lode  was 
discovered  at  the  time  of  the  location:  Southern  Cross  etc.  Min.  Co. 
v.  Europa  Min.  Co.,  15  Nev.  383.  The  locator  need  not,  however,  show 
that  he  has  made  assays  of  the  vein,  when  no  one  disputes  the  prima 
facie  showing  by  the  evidence  of  the  prospector  that  the  vein  was  a 
good  one  and  appeared  to  be  sufficiently  good  to  justify  locating  and 
working  it:  Davidson  v.  Bordeaux,  15  Mont.  245,  38  Pac.  1075. 

h.  In  Placer  Claims  Over  Ancient  River  Channels. — ^In  order  to 
constitute  a  discovery  of  gold  sufficient  upon  which  to  base  a  placer 
location,  it  is  not  necessary  that  gold  be  found  within  the  limits  of 
the  claim  in  paying  quantity,  but  there  should  be  such  a  discovery  of 
gold  as  gives  reasonable  evidence  that  the  ground  is  valuable  for 
placer  mining,  taking  into  consideration  its  character,  location  and 
siurroundings.  The  question  must  be  decided,  not  only  with  reference 
to  the  gold  actually  found  within  the  limits  of  the  claim,  but  also 
with  reference  to  its  situation  in  respect  to  other  lands  known  to  con- 
tain valuable  deposits  of  placer  gold.  It  is  a  material  question 
whether  its  rock  and  soil  formation  is  such  as  is  usually  found  where 
these  deposits  are  found  in  paying  quantity.     Hence  where  a  claim,  is 
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located  along  a  creek  one  mile  from  a  tributary  creek  which  has  pro- 
duced gold  in  paj'ing  quantity  at  bedrock  from  ninety  to  one  hundred 
feet  below  the  surface,  the  ground  above  bedrock  not  containing  suflB- 
cient  gold  to  pay  for  working  it,  it  is  a  sufficient  discovery  to  find 
from  two  to  six  fine  colors  of  gold  in  washings  of  sediment  deposited 
in  and  along  the  sides  of  the  creek,  where  the  general  character  of 
sediment  deposit  and  soil  formation  is  the  same  as  on  the  tributary 
creek,  and  the  "pay-streak"  on  such  creek  is  often  narrow  and  confined 
within  the  limits  of  an  old  channel  which  can  be  usually  reached  only 
by  means  of  sinking  shafts  on  the  claims:  Lange  v.  Robinson,  148  Fed. 
799,  79  C.  C.  A.  1.  In  the  case  cited,  which  was  decided  by  the  circuit 
court  of  appeals,  the  opinion  of  the  court  was  rendered  by  Judge  De 
Haven,  who  fortified  the  rule  above  set  forth,  by  very  apt  and  well- 
reasoned  cases  supporting  the  common-sense  rule  announced  by  the 
court. 

i.  Question  of  Discovery  as  One  of  Fact. — The  question  whether 
there  has  been  such  a  discovery  of  mineral  as  will  sustain  a  minirg 
location  is  one  of  fact:  Bryan  v.  McCaig,  10  Colo.  309,  1.5  Pac.  413; 
Columbia  Copper  Min.  Co.  v.  Duchess  Min.  etc.  Co.,  13  Wyo.  244,  79 
Pac.  385;  Iron  Silver  Min.  Co.  v.  Mike  etc.  Co.,  143  U.  S.  394,  12  Sup. 
Ct.  Eep.  543,  36  L.  ed.  201;  Lange  v.  Robinson,  148  Fed.  799,  79  C. 
C.  A.  1;  Bonner  v.  Meikle,  82  Fed.  697;  Meydenbauer  v.  Stevens,  78 
Fed.  787;  Book  v.  Justice  Min,  Co.,  58  Fed.  106. 

j.  Distinction  as  to  Rule  in  Contests  Between  Mineral  Claimants 
and  Nonmineral  Entrymen. — The  court  does  not  weigh  scales  to  de- 
termine the  value  of  the  mineral  found  as  between  a  prior  and  subse- 
quent locator  of  a  mining  claim  on  the  same  lode:  Migeon  v.  Montana 
Cent.  Ry.  Co.,  77  Fed.  249,  23  C.  C.  A.  156. 

After  entry  for  patent  has  been  made,  in  the  absence  of  fraud  and 
as  between  the  claimant  and  the  government,  mineral  will  be  found 
to  have  existed  in  the  discovery  shaft,  if  necessary  to  sustain  the 
entry  in  case  of  a  conflict  of  evidence  on  the  question:  Wight  v.  Tabor, 
2  L.  D.  738. 

But  where  the  controversy  is  between  persons  claiming  the  land  as 
mineral  and  others  seeking  to  make  an  agricultural  entry,  the  court 
is  not  so  liberal  in  respect  to  the  sufficiency  of  the  evidence  relative 
to  the  making  of  a  discovery.  In  such  case  where  it  is  sought  to 
take  the  lands  out  of  the  category  of  agricultural  lands,  the  evidence  of 
its  mineral  character  should  be  reasonably  clear.  Where  the  question 
is  one  between  mineral  claimants  alone,  the  question  is  largely  one  of 
priority:  Lange  v.  Robinson,  148  Fed.  799,  79  C.  C.  A.  1.  In  Chris- 
man  V.  Miller,  197  U.  S.  313,  25  Sup.  Ct.  Rep.  408,  49  L.  ed.  770,  the 
court,  in  speaking  of  this  distinction,  said: 

"It  is  true  that,  when  the  controversy  is  between  two  mineral  claim- 
ants, the  rule  respecting  the  sufficiency  of  a  discovery  of  mineral  is 
more  liberal  than  when  it  is  between  a  mineral  claimant  and  one 
seeking  to  make  an  agricultural  entry,  for  the  reason  that  where  land 
is  sought  to  be  taken  out  of  the  category  of  agricultural  lands,  the 
evidence  of  its  mineral  character  should  be  reasonably  clear,  while  in 
respect  to  mineral  lands,  in  a  controversy  between  claimants,  the  ques- 
tion is,  simply.  Which  is  entitled  to  priority?  That,  it  is  true,  is  the 
case  before  us.  But  even  in  such  a  case,  as  shown  by  the  authorities 
we  have  cited,  there  must  be  such  a  discovery  of  mineral  as  gives 
reasonable  evidence  of  the  fact,  either  that  there  is  a  vein  or  lode 
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carryjrg  the  precious  mineral,  or,  if  it  be  claimed  as  placer  ground, 
that  it  is  valuable  for  such  mining. 

VI.     Rights  of  Locator  Prior  to  a  Discovery  of  Mineral. 

a.  Locator  in  Actual  Possession  Without  a  Location. — Prior  to  the 
making  of  a  discovery  of  mineral,  public  mineral  land  is  said  to  be  in 
law  vacant  and  open  to  exploration  and  location,  subject  to  the  well- 
established  rule  that  no  prospector  is  authorized  by  any  form  of 
forcible,  fraudulent,  surreptitious,  or  clandestine  conduct  to  enter  or 
intrude  upon  the  actual  possession  of  another  prospector.  Every  pros- 
pector upon  the  public  domain  is  entitled  to  hold  the  place  in  which 
he  may  be  working  against  all  others  having  no  better  right:  Hanson 
V.  Craig,  170  Fed.  62.  Judge  Ross,  after  laying  down  the  above  rule, 
observed:  "The  matter  is,  we  think,  well  and  tersely  put  by  Costigan 
on  Mining  Law,  page  156,  where  he  says:  'Pedis  possessio  means  actual 
possession,  and  pending  a  discovery  by  anybody  the  actual  possession 
of  the  prior  arrival  will  be  protected  to  the  extent  needed  to  give 
him  room  for  work  and  to  prevent  probable  breaches  of  the  peace. 
But  while  the  pedis  possessio  is  thus  protected,  it  must  yield  to  an 
actual  location  on  a  valid  discovery  made  by  one  who  has  located 
peaceably,  and  neither  clandestinely  nor  with  fraudulent  purposes.' 

"These  views  are,  we  think,  well  sustained  by  numerous  decisions 
of  the  supreme  court,  of  this  court,  and  various  other  courts,  some  of 
which  we  cite:  Del  Monte  Min.  etc.  Co.  v.  Last  Chance  Min.  etc.  Co., 
171  U.  S.  55,  18  Sup.  Ct.  Rep.  895,  43  L.  ed.  72;  Jennison  v.  Kirk,  98 
U.  S.  453,  25  L.  ed.  240;  Belk  v.  Meagher,  104  U.  S.  279,  26  L.  ed.  735; 
King  V.  Amy  &  Silversmith  M.  Co.,  152  U.  S.  222,  14  Sup.  Ct.  Rep. 
510,  38  L.  ed.  419;  Creede  v.  Uinta  M.  Co.,  196  U.  S.  337,  25  Sup. 
Ct.  Rep.  266,  49  L.  ed.  501;  Cook  v.  Klonos,  164  Fed.  529;  Johanson  v. 
White,  160  Fed.  901,  88  C.  C.  A.  83;  Malone  v.  Jackson,  137  Fed.  878, 
70  C.  C.  A.  216;  Nevada-Sierra  Oil  Co.  v.  Home  Oil  Co.,  98  Fed.  673; 
Olive  Land  &  Development  Co.  v.  Olmstead,  103  Fed.  568;  Gemmel  v. 
Swain,  28  Mont.  331,  98  Am.  St.  Rep.  570,  72  Pac.  662;  Du  Prat  v, 
James,  65  Cal.  555,  4  Pac.  562;  Horswell  v.  Ruiz,  67  Cal.  Ill,  7  Pac. 
197.  Applying  the  foregoing  decisions  to  the  present  case,  it  is  im- 
possible to  hold  upon  the  record  here  that  the  defendants  in  error  had 
such  a  possession  of  the  strip  of  public  land  six  hundred  and  sixty 
feet  wide  and  two  miles  long  as  precluded  any  other  good-faith  pros- 
pector from  peaceably  going  within  those  boundaries  and  himself  mak- 
ing a  discovery  and  location.  It  is  pertinent  to  add  that  the  Land 
Department  of  the  government  has  recently  decided  that  it  would  not 
recognize  any  such  shoestring  location  as  conforming  to  the  provisions 
of  the  United  States  statutes  upon  the  subject." 

Hence  the  rule  appears  to  be  quite  well  settled  that  a  prospector 
who  is  in  the  actual  possession  of  the  ground  and  working  with 
the  intent  of  making  a  discovery  will  be  protected  in  his  possession, 
and  upon  making  his  discovery  his  location  will  relate  back  to  the 
time  of  commeneing  work  and  be  extended  to  territory  to  the  extent 
of  a  full-sized  claim  if  adverse  rights  had  not  intervened  at  the  time 
of  commencing  his  possession:  Omar  v.  Soper,  11  Colo.  380,  7  Am.  St, 
Rep.  246,  18  Pac.  443;  Gleeson  v.  Martin  White  Min.  Co.,  13  Nev. 
442;  Golden  Fleece  Min.  Co.  v.  Cable  Con.  Min.  Co.,  12  Nev.  312; 
Marshall  v.  Harney  Peak  etc.  :Min.  Co.,  1  S.  D.  350,  47  N.  W.  290. 
Mere   possession   of    mining    ground    without   a    location    is    good    as 
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against  an  intruder  wlio  has  made  no  location:  English  v.  Johnson, 
17  Cal.  107;  Gregory  v.  Pershbaker,  73  Cal.  109,  14  Pac.  401;  Neue- 
baumer  v.  Woodman,  89  Cal.  310,  26  Pac.  900.  And  a  person  who  is 
in  the  actual  possession  of  public  land  on  which  he  has  attempted 
to  make  a  mineral  location  is  entitled  as  against  everyone  but  th« 
government  to  retain  that  possession:  New  England  etc.  Oil  Co.  v. 
Congdon,  152  Cal.  211,  92  Pac.  180.  It  has  been  held,  however,  that 
previous  to  the  making  of  a  discovery  the  rights  of  a  locator  are 
limited  to  the  ground  in  his  actual  possession  and  not  the  tract  in- 
cluded in  his  location  notice:  Gemmell  v.  Swain,  28  Mont.  331,  48 
Am.  St.  Kep.  570,  72  Pac.  662.  In  other  words,  the  right  to  the 
exclusive  possession  of  mineral  land  not  actually  held  in  possessio 
pedis  may  be  acquired  only  by  a  legal  location  thereof:  Becker  v. 
Pugh,  9  Colo.  589,  13  Pac.  906. 

Where,  however,  preliminary  work  is  necessary  to  disclose  wheth&r 
a  vein  or  deposit  exists  of  s«ch  richness  as  to  justify  work  to  extract 
the  mineral,  tho  first  locator  is  protected  in  his  possession  for  that 
purpose:  Marshall  v.  Harney  Peak  etc.  Co.,  1  S.  D.  350,  47  N.  W.  290. 

"If  surface  indications  are  found  sufficient  to  warrant  the  pros- 
pector to  spend  his  time  and  money  on  the  property  with  the  reason- 
able prospect  of  reaching  deposits  of  greater  commercial  value,  such 
indications  will  protect  the  prospector  as  against  any  new  locator 
until  he  can  follow  up  his  indications  and  make  the  discovery":  Bay 
V.  Oklahoma  etc.  Co.,  13  Okl.  425,  73  Pac.  936. 

We  believe  that  the  rule  is  now  well  settled  in  regard  to  both 
gold  and  petroleum  placers,  that  where  one  who  in  good  faith  makes 
a  location,  remains  in  possession  and  prosecutes  with  due  diligen-ce 
his  work  toward  a  discovery,  he  is  fully  protected  against  all  farms 
of  forcible,  fraudulent,  surreptitious  or  clandestine  entries  and  intru- 
sions upon  his  possession:  Bulette  v.  Dodge,  2  Alaska,  427;  McLemore 
V.  Express  Oil  Co.,  158  Cal.  559,  ante,  p.  147,  112  Pac.  59;  Weed  v. 
Snook,  144  Cal.  439,  77  Pac.  1023;  Miller  v.  Chrisman,  140  Cal.  440, 
98  Am.  St.  Eep.  63,  73  Pac.  1083,  74  Pac.  444;  Moffatt  v.  Blue  Eiver 
etc.  Co.,  33  Colo.  142,  80  Pac.  139;  Bay  v.  Oklahoma  etc.  Co.,  13  Okl. 
425,  73  Pac.  936;  Phillips  v.  Brill,  17  Wyo.  26,  95  Pac.  856;  Whiting 
T.  Straup,  17  Wyo.  1,  129  Am.  St.  Eep.  1093,  95  Pac.  849;  Cosmos  v. 
Gray  Eagle  Oil  Co.,  112  Fed.  4,  50  L.  E.  A.  79,  61  L.  E.  A.  23. 

The  above  rule  is  in  accord  with  the  rule  which  has  long  existed 
to  the  effect  that  one  in  possession  of  land  peaceably  and  in  good 
faith  seeking  to  perform  the  acts  necessary  to  make  a  complete 
location  of  a  mining  claim,  will  be  protected  in  his  possession  for  a 
reasonable  time  in  order  to  give  ham  an  opportunity  to  complete  his 
location:  Gregory  v.  Pershbaker,  73  Cal.  109,  14  Pac.  401;  Patterson 
T.  Hitchcock,  3  Colo.  533;  Gleeson  v.  Martin  White  Min.  Co.,  13  Nev. 
442;  Erhardt  v.  Boaro,  113  U.  S.  527,  5  Sup.  Ct.  Eep.  560,  28  L.  ed. 
1113. 

And  this  rule  is  undoubtedly  the  only  one  under  which  oil  locators 
can  obtain  any  practical  benefit  under  the  laws  now  existing  in  re- 
spect to  petroleum  placers.  The  supreme  court  of  Wyoming,  in 
Phillips  V.  Brill,  17  Wyo.  26,  95  Pac.  856,  has  declared  the  rule  in 
more  detail  than  has  any  other  court  whose  opinion  we  have  observed. 
It  said: 

"At  that  time  they  performed  all  the  necessary  acts  of  loeation, 
except  that  of  making  discovery.  The  surrounding  indications  were 
unquestionably  sufficient  to  justify  them  in  prospecting  the  premises 
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with  the  expectation  of  finding  oil  or  gas  underneath  the  surface. 
Having  staked  the  ground,  pnt  up  the  usual  notice,  and  recorded  the 
claim,  the  defendants  had  the  right  to  take  actual  possession,  and 
continue  in  such  possession,  at  least  for  a  reasonable  time,  while 
diligently  at  w^rk  therean  exploring  the  ground  for  the  purpose  of 
discovery.  The  previous  a.cts  of  location  would  indicate,  not  only  the 
extent  of  surface  intended  to  be  appropriated,  but  the  extent  of 
such  possession,  and  the  locators  would  be  protected  against  the  forci- 
ble, fraudulent,  surreptitious,  or  clandestine  entries  or  intrusions  of 
others." 

We  believe  that  an  inchoate  mineral  locator  who  has  complied  with 
all  the  statutory  requirements  for  a  valid  mining  location,  with  the 
exception  of  having  made  a  discovery,  and  who  is  diligently  prose- 
cuting the  work  of  discovery,  has  a  right  which  is  property  of  such 
a  nature  that  h»  cannot  thereafter  be  deprived  of  it  without  giving 
him  9  reasonable  opportunity  to  make  a  discovery  and  thereby  com- 
plete his  location.  We  believe  this  right  follows  from  the  invitation 
extended  to  prospectors  of  minerals  by  the  federal  government  in 
declaring  the  mineral  lands  open  to  exploration  and  purchase  under 
the  mineral  laws.  The  invitation  is  one  based  on  the  beneficial  re- 
sults which  will  accrue  to  the  public  from  the  hazards  taken  by  the 
men  who  avail  themselves  of  the  standing  offer  of  the  government. 
This  view  is  sustained  to  some  extent  by  the  court  in  Cosmos  Ex- 
ploration Co.  V.  Gray  Eagle  Oil  Co.,  112  Fed.  4,  50  C,  C.  A.  79,  61 
L.  E.  A.  230,  where  the  court  said:  "Appellees  could  not  at  that  time 
have  acquired  any  title  to  the  lands  included  in  their  locations.  The 
discovery  of  mineral  was  essential  for  that  purpose,  but  they  were 
not  trespassers  upon  the  public  lands  of  the  United  States.  They  had 
a  lawful  right  to  be  there.  They  were  in  occupancy  of  the  land  they 
had  located.  They  claimed  it  to  be  mineral  and  were  diligently  at 
work  to  prove  it  to  be  such.  Under  these  circumstances  it  cannot, 
in  our  opinion,  be  said  to  be  vacant  land  at  the  time  of  appellant's 
selection  thereof  under  the  provisions  of  the  act  of  1897.  The  land 
was  not  vacant  and  open  to  settlement  at  that  time,  because  it  was 
then  occupied  by  the  defendant's  grantors  under  a  claim  and  color 
of  right.  It  matters  not  that  they  had  not  at  that  time  acquired 
any  rights  against  the  United  States." 

But  where  lands  are  mineral  lands,  is  not  a  mineral  locator  who 
has  partly  availed  himself  of  the  right  afforded  by  the  statute 
entitled  to  complete  the  locatory  acts  even  as  against  the  right  of 
the  government  to  withdraw  the  offer? 

b.  What  Constitutes  Diligent  Prosecution  of  Work  of  Discovery. — 
What  work  on  the  part  of  a  locator  of  a  mining  claim  will  con- 
stitute a  diligent  prosecution  of  the  work  of  discovery  is  naturally 
a  question  which  must  be  determined  from  the  circumstances  of  each 
case.  Owing  to  the  necessity  of  a  discovery  upon  which  to  base  the 
location  of  a  mining  claim  and  to  the  policy  of  the  law  to  avoid 
breaches  of  the  peace  through  conflicts  between  rival  prospectors, 
it  is  a  well-settled  rule  that  where  one  seeks  in  good  faith  to  make 
a  location,  he  is  entitled  to  exclusive  possession  of  the  land  sought 
to  be  located  for  a  reasonable  time  to  complete  his  location,  or  for 
such  time  as  may  be  allowed  by  the  customs  or  rules  of  miners,  or 
the  statutes  of  the  state  or  territory.  But  such  possession  must  be 
actual  and  connected  with  active  diligent  work  of  exploration  with 
the    bona   fide   intention     if    mineral   is    found   to    make    a    location. 
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Merely  watching  a  tract  of  land  or  an  intended  claim  for  a  con- 
siderable time  to  see  that  it  is  not  intruded  upon  by  others  is  not 
proper  diligence  toward  making  a  discovery:  Whiting  v,  Straup,  17 
Wyo.  1,  129  Am.  St.  Rep.  1093,  95  Pac.  849. 

Where  a  locator  of  oil  lands  has  not  made  a  discovery  and  has 
not  retained  possession  for  the  purpose  of  prosecuting  work  looking 
to  a  discovery,  his  mere  posting  of  notice  and  marking  of  boundaries 
upon  the  ground  will  not  serve  to  exclude  others  who  may  peaceably 
enter  upon  the  land  which  he  is  not  actually  working  or  occupying. 
And  where  he  posted  his  notice  and  marked  his  boundaries  on  Janu- 
ary 1,  1903,  and  failed  to  do  any  drilling  or  other  actual  development 
work  prior  to  an  adverse  entry  in  October,  1904,  it  was  held  to  be 
merely  a  pretense  of  occupying  without  intention  of  actually  doing 
so:  New  England  etc.  Oil  Co.  v.  Congdon,  152  Cal.  211,  92  Pac.  180. 

Where  a  person  places  a  tent  and  a  few  tools  and  a  small  supply  of 
provisions  upon  a  placer  mining  claim,  the  fact  that  he  has  in  good 
faith  temporarily  gone  away  from  his  claim  for  the  purpose  of  pur- 
chasing provisions  or  supplies,  or  for  any  other  temporary  purpose, 
intending  to  return  and  resume  his  actual  possession,  occupation  and 
labors  will  not  subject  the  ground  to  location  by  others  during  such 
temporary  absence,  since  such  temporary  absence  cannot  be  construed 
to  be  an  abandonment  of  his  rights  to  the  ground:  Charlton  v.  Kelly, 
156  Fed.  433,  437. 

Where  a  locator  of  a  mining  claim,  snch  as  an  oil  claim,  has  been 
guilty  of  such  laches  in  making  a  discovery  that  it  could  be  presumed 
that  he  has  abandoned  his  location,  others  may  make  an  open  peace- 
able entry  and  acquire  bona  fide  rights  at  a  time  when  the  original 
locators  are  not  in  jwssession  and  prosecuting  work.  But  where  the 
original  locator  is  engaged  in  good  faith  in  prospecting  it  for  min- 
erals and  is  in  possession,  the  land  is  not  open  for  location  by  others. 
The  law  must  be  given  a  liberal  and  equitable  interpretation  with  a 
view  to  protecting  prior  rights  acquired  in  good  faith:  Weed  v.  Snook, 
144  Cal.  439,  77  Pac.  1023. 

See,  in  this  connection,  the  note  in  87  Am.  St.  Rep.  403,  on  the 
abandonment  and  forfeiture  of  mining  claims. 

Where  no  discovery  has  been  made  by  the  locator  of  a  mining 
claim,  no  question  of  assessiment  work  is  involved.  The  locator  has 
a  right  to  continue  in  possession  undisturbed  by  any  form  of  hostile 
or  clandestine  entry  while  he  is  diligently  prosecuting  his  work  to  a 
discovery.  But  diligence  in  this  respect  does  not  mean  the  doing  of 
assessment  nor  the  pursuit  of  capital  to  prosecute  the  work,  nor  any 
attempted  holding  by  cabin,  lumber  pile  or  unused  derrick.  It  means 
the  diligent,  continuous  prosecution  of  the  work  with  the  expendi- 
ture of  whatever  money  may  be  necessary  to  the  end  in  view:  Mc- 
Lemore  v.  Express  Oil  Co.,  158  Cal.  559,  ante,  p.  147,  112  Pac.  59. 

c.  Effect  Where  Two  Iiocators  on  Ground  by  Consent. — Where  two 
locators  are  in  possession  of  the  ground  by  common  consent,  it  be- 
comes a  race  of  diligence  between  them  to  discover  mineral,  and  he 
who  first  discovers  it  obtains  a  prior  right  to  the  exclusion  of  others: 
Johanson  v.  White,  160  Fed.  901,  88  C.  C.  A.  83. 

d.    Eight  to  Initiate  Location  on  Land  Entered  by  or  in  Possession  of 

Others. 
1.    In  General. — "No   proposition   connected  with  the   disposal  of 
mineral  land,"  said  Mr.  Chief  Justice  Helm  in  Seymour  v.  Fisher,  16 
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Colo.  188,  27  Pac.  240,  "is  more  conclusively  established  than  that 
suc'h  land,  when  held  under  a  valid  mining  location,  is  no  longer  sub- 
ject to  exploration  and  entry.  The  locator  thereof  is  entitled  to  the 
present  exclusive  possession  and  use  as  against  all  the  world,  includ- 
ing even  the  United  States,  which  prior  to  patent  retains  the  legal 
ownership:  Gwillim  v.  Donnellan,  115  U.  S.  45,  5  Sup.  Ct.  Eep.  1110, 
29  L.  ed.  348.  A  stranger  going  thereon  for  the  purpose  of  discover- 
ing veins,  of  cutting  and  removing  timber,  or  of  otherwise  interfering 
with  the  locator's  possession  and  use,  is  a  trespasser.  The  interest 
acquired  by  compliance  with  the  mining  statutes  is,  until  a  failure 
to  perform  annual  labor,  or  until  abandonment  in  some  other  way, 
for  most  purposes,  as  valuable  and  effective  as  if  the  title  had  actually 
passed  by  patent.  Such  interest  in  this  state  is  subject  to  taxation, 
and  is  liable  to  levy  and  sale  under  execution  in  satisfaction  of  the 
owner's  debts.  It  has  been  designated  by  the  supreme  court  of  the 
United  States  a  'grant'  of  the  present  exclusive  right  to  possession." 

So,  also,  it  has  been  stated  by  the  Land  Department  that  portions 
of  public  lands  may  be  occupied,  and  for  that  reason  be  not  subject 
to  selection,  even  though  there  be  no  mention  of  their  occupancy  in 
the  records  of  the  land  department:  Kern  Oil  Co.  v.  Clarke,  30  L.  D. 
550,  567.  Hence  the  rule  is  that  a  valid  claim  cannot  be  initiated 
by  forcible  or  fraudulent  entry  upon  land  in  the  possession  of  one  w'ho 
has  no  right  either  to  the  possession  or  to  the  title.  But  a  valid  claim 
may  be  initiated  by  a  peaceable  adverse  entry  upon  land  in  the  pos- 
session of  persons  who  have  no  superior  right  to  acquire  the  title  or 
to  hold  the  possession  Belk  v.  Meagher,  104  U.  S.  279,  26  L.  ed.  735; 
Atherton  v.  Fowler,  96  U.  S.  513,  24  L.  ed.  732;  Johnson  v.  Towsley, 
13  Wall.  72,  20  L.  ed.  485;  Thallmann  v.  Thomas,  111  Fed.  277,  49 
C.  C.  A.  317. 

In  Nevada-Sierra  Oil  Co.  v.  Home  Oil  Co.,  98  Fed.  673,  Judge  Eoss, 
in  this  connection,  said: 

"It  is  true  that  upon  mineral  land  of  the  United  States  upon  which 
there  is  no  valid  existing  location  any  competent  locator  may  enter, 
even  if  it  is  in  the  actual  possession  of  another,  provided  he  can  do 
so  peaceably  and  in  good  faith,  in  order  to  initiate  a  location  for 
himself;  but  no  right  upon  any  government  land,  w*hether  mineral  or 
agricultural,  which  is  in  the  actual  possession  of  another,  can  be 
initiated  by  a  forcible,  fraudulent,  soirreptitious  or  clandestine  entry 
thereon.  Such  entry  must  be  open  and  aboveboard,  and  made  in 
good  faith:  Belk  v.  Meagher,  104  U.  S.  279,  26  L.  ed.  735;  Atherton 
V.  Fowler,  96  U.  S.  513,  24  L.  ed.  732.  One  who  is  in  the  actual  pos- 
session of  a  mining  claim,  working  it  for  the  mineral  it  contains,  and 
claiming  it  under  the  laws  of  the  United  States,  whether  the  location 
under  which  he  so  claims  is  valid  or  invalid,  cannot  be  forcibly,  sur- 
reptitiously, clandestinely,  or  otherwise  fraudulently  intruded  upon  or 
ousted  while  be  is  asleep  in  his  cabin,  or  temporarily  absent  from  his 
claim." 

2.  Prospecting  Placer  Claim  to  Locate  Lode  Claim  Thereon. — The 
owner  of  a  valid  mining  location,  whether  lode  or  placer,  has  the 
right  to  the  exclusive  possession  and  enjoyment  of  all  the  surface 
included  wit'llin  the  lines  of  the  location.  A  third  person  has  no  right 
to  prospect  such  ground  for  the  purpose  of  discovering  a  lode:  Clipper 
Min.  Co.  V.  Eli  Min.  etc.  Co.,  194  U.  S.  220  (affirming  same  case.  29 
Colo.  377,  93  Am.  St.  Eep.  89,  68  Pac,  286,  64  L.  E.  A.  209),  24  Sup. 
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Ct.  Eep.  632,  48  L.  ed.  944.    In.  the  case  just  cited  Mr.  Justice  Brewer 
said: 

"It  is  contended  that  because  a  vein  or  lode  may  have  its  apex 
within  the  limits  of  a  placer  claim  a  stranger  has  a  right  to  go  upon 
the  claim,  and,  by  sinking  sRafts  or  otherwise,  explore  for  any  such 
lode  or  vein,  and  on  finding  one  obtain  a  title  thereto.  That,  with 
the  consent  of  the  owner  of  the  placer  claim,  he  may  enter  and  make 
such  exploration,  and  if  successful,  obtain  title  to  the  vein  or  lode, 
cannot  be  questioned.  But  can  he  do  so  against  the  will  of  the  placer 
locator!  If  one  may  do  it,  others  may,  and  so  the  whole  surface  of 
the  placer  be  occupied  by  strangers  seeking  to  discover  veins  be- 
neath the  surface.  Of  what  value  then  would  the  placer  be  to  the 
locator?  Placer  workings  are  surface  workings,  and  if  the  placer 
locator  cannot  maintain  possession  of  the  surface,  he  cannot  continue 
his  workings.  And  if  the  surface  is  open  to  the  entry  of  whoever 
seeks  to  explore  for  veins,  his  possession  can  be  entirely  destroyed. 
In  this  connection  it  may  be  well  to  notice  the  last  sentence  in  sec- 
tion 2322.  That  section,  from  which  we  have  just  quoted,  is  the  one 
which  gives  a  locator  the  right  to  pursue  a  vein  on  its  dip  outside 
of  the  vertical  side  lines  of  his  location.  The  sentence,  which  is  a 
limitation  on  such  right,  reads:  'And  nothing  in  this  section  shall 
authorize  the  locator  or  possessor  of  a  vein  or  lode  -wliich  extends  in 
its  downward  course  beyond  the  vertical  lines  of  his  claim  to  enter 
upon  the  surface  of  a  claim  owned  or  possessed  by  another.' 

"It  would  seem  strange  that  one  owning  a  vein  and  having  a  right 
in  pursuing  it  to  enter  beneath  the  surface  of  another's  location  should 
be  expressly  forbidden  to  enter  upon  that  surface  if  at  the  same  time 
one  owning  no  vein  and  having  no  rights  beneath  the  soirface  is  at 
liberty  to  enter  upon  that  surface  and  prospect  for  veins  as  yet  un- 
discovered. 

"We  agree  with  the  supreme  court  of  Colorado  as  to  the  law  when 
it  says  that  'one  may  not  go  upon  a  prior  valid  placer  location  to 
prospect  for  unknown  lodes  and  get  title  to  lode  claims  thereafter 
discovered  and  located  in  this  manner  and  within  the  placer  bound- 
aries, unless  the  placer  owner  has  abandoned  his  claim,  waives  the 
trespass,  or  by  his  conduct  is  estopped  to  complain  of  it.'  Perhaps 
if  the  placer  owner,  with  knowledge  of  what  the  prospectors  are  doing, 
takes  no  steps  to  restrain  their  work  and  certainly  if  he  acquiesces 
in  their  action,  he  cannot  after  they  have  discovered  a  vein  or  lode 
assert  right  to  it,  for,  generally,  a  vein  belongs  to  him  who  has  dis>- 
covered  it,  and  a  locator  permitting  others  to  search  within  the  limits 
of  his  placer  ought  not  thereafter  to  appropriate  that  which  they 
have  discovered  by  such  search." 

8.  Meaning  of  Term  "Entry." — The  meaning  of  the  term  "entry" 
has  been  deemed  important  in  considering  the  rights  of  mineral  and 
nonmineral  claimants  to  the  same  land.  In  Chotard  v.  Pope,  12 
Wh«at.  586,  6  L.  ed.  737,  the  court  in  defining  its  meaning  said: 

"Th«  term  'entry'  as  applied  to  appropriations  of  land  was  probably 
borrowed  from  the  state  of  Virginia,  in  which  we  find  it  used  in  that 
sense  at  a  very  remote  period.  Many  cases  will  be  found  in  the  re- 
ports of  the  decisions  of  this  court,  in  which  the  title  to  western 
land*  was  drawn  in  question,  which  will  show  how  familiarly  and 
generally  the  term  is  used  by  court  and  bar.  Its  sense,  in  the  legal 
nomenclature  of  this  country,  is  now  as  fixed  and  definite  as  that  of 
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many  terma  borrowed  from  the  common  law.  It  means  that  act  by 
which  an  individual  acquires  an  inceptive  right  to  a  portion  of  the 
unappropriated  soil  of  the  country,  by  filing  his  claim  in  the  ofiice 
of  an  officer  known  in  the  legislation  of  several  states  by  the  epithet 
of  an  entry-taker,  and  corresponding  very  much  in  his  functions  with 
the  registers  of  land  offices,  under  the  acts  of  the  United  States.  In 
the  natural  progress  of  language,  the  term  has  been  introduced  into 
the  laws  of  the  United  States;  and,  by  reference  to  those  laws,  we 
think  the  meaning  of  the  term  will  be  found  to  be  distinctly  confined 
to  the  appropriation  of  lands  under  the  laws  of  the  United  States 
at  private  sale.  It  is  familiarly  known  that  the  public  lands  are 
uniformly  brought  into  market  in  pursuance  of  a  system  which  com- 
menced in  the  year  1796,  and  was  perfected  about  the  year  1800.  The 
lands  are  first  surveyed,  then  advertised  at  public  auction,  and  then, 
whatever  remains  unsold  at  public  auction,  is  offered  at  private  sale 
to  the  first  applicant,  at  stipulated  prices.  The  act  of  1800  presents 
a  full  view  of  the  course  pursued  on  this  subject,  and  the  s«venth 
section  (2  U.  S.  Stats.  76)  of  that  act  distinctly  shows  that  the  right 
to  enter  lands  is  confined  to  those  lands  which  are  offered  at  private 
sale.  The  words  'enter,'  'entry'  and  'book  of  entries'  will  be  found  in 
that  section,  all  used,  and  exclusively  used,  with  reference  to  the  ap- 
propriation of  lands  of  that  description.  Now,  no  one  ever  imagined 
that,  under  the  general  system,  the  right  of  appropriation,  by  entry 
in  the  register's  office,  extended  to  any  appropriated  lands,  however 
those  appropriations  were  legally  made.  The  ideas  on  this  subject 
were  so  fixed  in  familiar  use  that  Congress  felt  no  necessity  for  fur- 
ther precaiutions  in  legislating  on  this  subject  in  this  instance,  than, 
what  is  implied  in  the  use  of  language  belonging  to  their  general 
system." 

And  in  Lockwitz  v.  Larson,  16  Utah,  275,  52  Pae.  279,  the  court 
also  said: 

"In  Chotard  v.  Pope,  12  Wheat.  586,  6  L.  ed.  737,  the  supreme  court 
of  the  United  States  defined  the  term  'entry'  to  mean  'that  act  by 
which  an  individual  acquires  an  inceptive  right  to  a  portion  of  the 
unappropriated  soil  of  the  country,  by  filing  his  claim  in  the  office 
of  an  officer  known  in  the  legislation  of  several  states  by  the  epithet 
of  an  entry-taker,  and  corresponding  very  much  in  his  functions  with 
the  ■  registers  of  land  offices,  under  the  acts  of  the  United  States.' 
Doubtless,  in  this  sense  the  term  has  been  used  in  the  several  acts 
of  Congress,  referring  to  the  appropriation  of  public  lands  of  the 
United  States  at  private  sale,  including  the  townsite  laws.  So  the 
term  'to  enter,'  with  reference  to  such  public  lands,  means  to  acquire 
an  inceptive  right  to  a  portion  of  the  unappropriated  soil  of  the  United 
States  by  filing  a  claim  with  the  register  of  the  land  office.  "When, 
then,  these  terms  are  used  with  reference  to  laws  concerning  the  pri- 
vate sale  of  thie  public  lands  of  the  United  States,  they  have  a  fixed 
and  definite  sense  in  the  l«gal  nomenclature  of  this  country,  like 
many  of  the  terms  borrowed  from  the  common  law,  and  their  tech- 
nical meaning  will  not  be  changed  by  construction.  Therefore,  by 
the  term  'entry,'  when  speaking  with  reference  to  the  appropriation 
of  public  land  for  a  townsite  under  the  act  of  1867,  is  meant  tho  filing 
of  an  application  by  the  proper  officer  with  the  register  of  the  land 
office,  and  proof  showing  the  performance  of  the  statutory  conditions 
respecting  the  settlement  and  occupancy  of  the  land  as  a  townsite. 
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By  making  such  filing  the  officer  acquires  an  'inceptive  right'  to  the 
legal  title  to  the  land  in  trust,  however,  for  the  persons  who  are.  at 
the  time  of  the  filing,  the  occupants  and  entitled  to  the  possession  of 
the  land." 

The  meaning  of  the  term  also  arose  in  the  principal  case,  and  it 
was  th«re  held  that  under  the  federal  laws  relating  to  homesteads 
an  entry  of  land  is  complete  when  the  applicant  has  made  an  affidavit 
setting  forth  the  facts  which  entitle  him  to  make  such  entry,  has 
made  a  formal  application,  paid  the  money  required,  and  had  the  cer- 
tificate of  entry  issued  to  him:  McLemore  v.  Express  Oil  Co.,  158 
Cal.  559,  ante,  p.  147,  112  Pac.  59. 

4.  Effect  Where  Lands  are  Entered  Under  Nonmineral  Entries  or 
Grants. — Land  upon  which  an  entry  of  record,  valid  upon  its  face, 
has  been  made  is  regarded  as  appropriated  and  withdrawn  from  sub- 
sequent entry  under  settlement,  pre-emption  or  sale  until  the  original 
entry  be  canceled  or  declared  forfeited,  in  which  case  the  land  reverts 
to  the  government  as  part  of  the  public  domain  and  becomes  again 
subject  to  entry  under  the  land  laws:  Hastings  etc.  E.  Co.  v.  Whitney, 
132  U.  S.  357.  A  homestead  entry  is  said  to  operate  as  an  appropria- 
tion of  the  land  covered  by  it  and  to  segregate  it  from  the  mass  of 
the  public  domain:  United  States  v.  Turner,  54  Fed.  228.  And  where 
a  valid  homestead  entry  has  been  made,  the  right  of  possession  of  the 
land  embraced  therein  inures  to  the  person  making  such  entry  as 
against  a  trespasser:  Hastay  v.  Bonners,  84  Minn.  120,  86  N.  W.  896. 
In  the  principal  ease  it  was  held  that  a  homestead  entry  which  is 
prima  facie  valid  removes  the  land,  temporarily  at  least,  out  of  the 
public  domain,  and  one  claiming  it  to  be  valuable  for  oil  without 
proof  of  its  present  value  for  such  mineral  purpose  has  no  right  to 
enter  thereon  and  explore  it  for  the  purpose  of  discovering  oil: 
McLemore  v.  Express  Oil  Co.,  158  Cal.  559,  ante,  p.  147,  112  Pac.  59. 

No  right  to  a  patent  is  acquired  under  the  homestead  law  until  all 
the  conditions  precedent  prescribed  by  law  have  been  fully  performed: 
McCune  v.  Essig,  118  Fed.  273.  Or  as  has  been  said  by  the  Land  De- 
partment, no  vested  right  is  gained  by  the  mere  presentation  of  an 
application  to  make  a  homestead  entry:  In  re  Ira  J.  Newton,  36  L. 
D.  271.  A  homestead  entry  cannot  be  made  upon  public  land  in  the 
actual  possession  of  another  although  no  force  be  used  to  gain  pos- 
session: Goodwin  v.  McCabe,  75  Cal.  584,  17  Pac.  705.  And  a  home- 
stead entry  made  with  knowledge  that  the  land  embraced  therein 
contains  a.  valuable  deposit  of  phosphate  of  lime  is  illegal  and  will 
be  canceled:  Gary  v.  Todd,  18  L.  D.  58. 

The  question  whether  land  embraced  in  a  homestead  claim  is  min- 
eral or  nonmineral  may  be  raised  up  to  the  date  of  the  final  entry. 
A  discovery  of  its  mineral  character  between  the  time  of  the  sub- 
mission of  defective  proof  and  the  date  of  final  entry  will  defeat  the 
homestead  claim:  Spratt  v.  Edwards,  15  L.  D.  290;  Jones  v.  Driver, 
14  L.  D.  514.  The  practice  where  land  embraced  within  a  homestead 
entry  is  found  to  be  valuable  for  the  coal  found  therein  is  to  file  a 
protest  against  the  homestead  entiy  being  allowed  on  the  ground  of 
its  being  valuable  for  its  coal  and  apply  to  enter  it  under  the  coal 
laws:  Dickenson  v.  Capen,  14  L.  D.  426.  One  contesting  for  a  prefer- 
ence right  has  no  right  to  the  possession  of  the  land  pending  the 
litigation  as  against  a  homestead  entryman  in  possession:  Eeaves  r. 
Oliver,  3  Okl.  62,  41  Pac.  353. 
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The  rule  is  well  settled  that  after  a  legal  entry  of  public  land 
whereby  the  entryman  becomes  entitled  to  a  patent,  he  holds  the 
beneficial  title  and  the  government  holds  merely  the  naked  legal  title 
in  trust  for  him  until  the  issuance  of  the  patent:  Goodlet  v.  Smith- 
son,  5  Port.  (Ala.)  245,  30  Am.  Dec.  561;  People  v.  Shearer,  30  Cal. 
645;  Deno  v.  Griffin,  20  Nev.  249,  20  Pac.  308;  Gwynne  v.  Niswanger, 
15  Ohdo,  367;  Ross  v.  Supervisors,  12  Wis.  26;  Carroll  v.  Safford,  3 
How.  441,  11  L.  ed.  671;  Deflfeback  v.  Hawke,  115  U.  S.  392,  6  Sup. 
Ct.  Rep.  95,  29  L.  ed.  423;  Benson  etc.  Co.  v.  Alta  etc.  Co.,  145  U.  S. 
428,  12  Sup.  Ct.  Rep.  877,  36  L.  ed.  762.  And  where,  under  such  cir- 
cumstances, the  patent  does  issue,  it  relates  back  to  the  inception  of 
the  right  of  the  patentee:  Cosmo  Exploration  Co.  v.  Gray  Eagle  Oil 
Co.,  112  Fed.  4,  50  C.  C.  A.  79,  61  L.  R.  A.  230. 

Hence  the  discovery  of  mineral  or  of  the  mineral  character  of  the 
land  after  final  proof  of  a  homestead  entry  or  the  issxiance  of  a  final 
certificate  will  not  make  the  land  subject  to  location  under  the  min- 
eral laws:  Colorado  etc.  Iron  Co.  v.  United  States,  123  U.  S.  307: 
Rea  V.  Stephenson,  15  L.  D.  37;  Dickenson  v.  Capen,  14  L.  D.  426; 
In  re  Nicholas  Abercrombie,  6  L.  D.  393.  Likewise  after  the  purchase 
of  a  tract  of  land,  under  a  commuted  homestead  entry  and  the  issu- 
ance of  a  final  certificate  therefor,  a  discovery  of  coal  on  such  land 
will  not  defeat  the  issuance  of  patent:  Arthur  v.  Earle,  21  L.  D.  92. 
So,  also,  a  discovery  of  minerals  after  a  pre-emption  entry  of  land 
will  not  defeat  the  entry:  Harnish  v.  Wallace,  13  L.  D.  108. 

This  whole  subject  was  very  exhaustively  considered  in  Bay  t. 
Oklahoma  etc.  Min.  Co.,  13  Okl.  425,  73  Pac.  936.  The  court  in  "that 
case  said: 

"Where  a  homestead  entry  has  been  made  in  good  faith,  after  an 
examination  by  the  entryman  of  the  surface  indications,  and  no  evi- 
dences of  minerals  or  oils  discovered,  the  discovery  of  minerals  or 
oils  in  such  land  afterward  will  not  necessarily  defeat  his  right  to  the 
land.  Until  he  has  made  final  proof,  paid  the  land  office  charges,  and 
obtained  his  final  receipt,  the  character  of  the  land  is  open  to  inquiry, 
and,  if  it  can  be  shown  by  one  making  an  adverse  claim  that  the  land 
is  more  valuable  for  mineral  than  agricultural,  the  homestead  entry 
may  be  canceled  and  the  mineral  location  allowed:  Rea  et  al.  v. 
Stephenson,  15  L.  D.  37;  Jones  v.  Driver,  15  L.  D.  514.  This  rule  was 
announced  in  the  above-cited  cases  by  Assistant  Secretary  Chandler 
in  1892,  and  we  have  not  found  where  the  courts  or  department  has 
questioned  the  correctness  of  it.  The  homestead  entry  may  be  at- 
tacked by  contest  or  protest,  and  when  the  character  of  the  land  as 
mineral  or  nonmineral  is  put  in  issue,  it  must  be  determined  by  the 
Land  Department,  and  the  findings  of  that  department  on  questions 
of  facts  are,  as  a  general  rule,  conclusive  on  the  courts.  But  this 
court  has  frequently  held  that  a  homestead  entry  entitles  the  entry- 
man  to  the  exclusive  possession  of  the  land  embraced  in  his  entry  as 
against  all  persons  except  one  asserting  a  superior  or  prior  right: 
Sproat  V.  Durland,  2  Okl.  24,  35  Pac.  682,  886;  Woodruff  v.  Wallace. 
3  Okl.  355,  41  Pac.  357;  Reaves  v.  Oliver,  3  Okl.  62,  41  Pac.  353; 
Littlefield  v.  Todd,  3  Okl.  1,  42  Pac.  10;  Glover  v.  Swartz,  8  Okl.  642, 
58  Pac.  943;  Barnes  v.  Newton,  5  Okl.  428,  48  Pac.  190,  49  Pac.  1074. 
And  injunction  is  a  proper  remedy  to  prevent  trespassers  and  inter- 
lopers from  interfering  with  the  entryman's  possession.  At  the  time 
the  above  decisions  were  enunciated,  there  were  no  mineral  lands  in 
Am.  St.  Rep.,  Vol.  139 — ^13 
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Oklahoma,  and  the  only  class  of  claimants  who  were  permitted  to 
jointly  OKJCupy  the  lands  with  the  entryman  was  one  claiming  prior 
settlement  or  under  a  soldier's  declaratory  filed  prior  to  the  home- 
stead entry.  "We  are  now  confronted  for  the  first  time  in  this  court 
with  a  claimant  under  the  mineral  laws  of  the  United  States.  As 
stated  before,  the  defendants  in  error  have  filed  no  brief,  and  we  have 
made  such  examination  of  the  authorities  as  the  character  of  the  ques- 
tions involved  and  the  conditions  of  the  case  requires.  We  can  see 
no  reason  why  the  same  rule  applied  by  this  court  in  former  cases  is 
not  appliable  to  the  case  of  a  mineral  claimant  claiming  adversely  to 
a  homestead  claimant.  The  land  is  prima  facie  nonmineral,  the  en- 
tryman has  made  the  necessary  nonmineral  afiidavit,  and  the  officers 
of  the  Land  Department  have  allowed  his  entry.  This  impresses  the 
land  embraced  in  his  entry  with  the  character  of  agricultural  non- 
mineral  land.  If  there  was  a  valid  prior  location  of  a  mineral  claim 
on  the  tract,  such  location  entitles  the  mineral  claimant  to  possession 
of  his  mineral  claim  until  the  Land  Department  hears  and  determines 
the  question  as  to  the  character  of  the  land.  On  the  other  hand,  if 
the  mineral  claimant  had  not  made  a  valid  location  prior  to  the  home- 
stead entry,  then  he  must  contest  the  adverse  homestead  entry,  and 
secure  its  cancellation;  and  until  he  has  done  this  we  see  no  reason 
why  he  should  be  permitted  to  jointly  occupy  the  land  any  more  than 
would  one  contesting  for  a  preference  right.  There  cannot  be  two 
valid  entries  on  the  land  at  the  same  time;  neither  can  there  be  a 
valid  mineral  location  and  a  valid  homestead  entry.  One  must  yield 
to  the  other,  dependent  upon  the  character  of  the  land.  If  the  home- 
stead entryman  has  acted  in  bad  faith,  and  obtained  his  entry  through 
fraud,  knowing  that  the  tract  is  mineral  land,  then  his  entry  may  be 
canceled  for  fraud  any  time  before  final  proof  by  a  contestant  and 
after  final  proof  by  the  United  States." 

Land  embraced  within  a  townsite  patent  is  not  affected  by  the  fact 
that  subsequent  to  the  townsite  entry  it  was  discovered  to  be  mineral 
in  character:  Thos.  J.  Laney,  9  L.  D.  83.  But  it  is  different  if  it  is 
known  before  their  occupation  or  residence  under  the  townsite  title 
that  they  are  valuable  for  their  minerals:  Deffeback  v.  Hawke,  115 
U.  S.  392,  6  Sup.  Ct.  Rep.  95,  29  L.  ed.  423. 

Under  granta  to  railroads,  the  fact  that  land  has  been  returned  as 
nonmineral  by  the  surveyor  general  prior  to  the  grant  will  not  pre- 
vent it  being  excepted  from  the  grant  if  its  mineral  character  is  dis- 
covered at  any  time  prior  to  the  issuance  of  the  patent,  where  the 
grant  excepts  mineral  lands  from  its  provisions:  Barden  v.  Northern 
Pacific  B.  Co.,  154  U.  S.  288,  14  Sup.  Ct.  Hep.  1030,  38  L.  ed.  992; 
Central  Pacific  R.  Co.  v.  Valentine,  11  L.  D.  238;  North  Star  Min. 
Co.  V.  Central  Pac.  B.  Co.,  12  L.  D.  608;  Southern  Pac.  R.  Co.  v.  Allen 
G.  Min.  Co.,  13  L.  D.  165;  Winscott  v.  Northern  Pac.  R,  Co.,  17  L.  D. 
274. 

Under  the  grant  of  school  lands,  the  title  of  the  state  vests,  if  at 
all,  at  the  date  of  the  completion  of  the  survey:  Cooper  v,  Roberts, 
18  How.  173,  15  L.  ed.  338;  Virginia  Lode,  7  L.  D.  459.  And  under 
such  circumstances  the  title  of  the  state  to  the  land,  even  though 
mineral  in  character,  if  not  then  known  to  be  mineral,  is  not  affected 
by  a  subsequent  discovery  of  its  mineral  character:  Miner  v.  State  of 
California,  9  L.  D.  409;  State  of  Colorado,  6  L.  D.  412,  7  L.  D.  490; 
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Warren  v.  State  of  Colorado,  14  L.  D.  681;  Pereira  v.  Jacks,  15  L.  D. 
273;  Frees  v.  State  of  Colorado,  22  L.  D.  510. 

5.  Effect  of  Land  Being  Selected  as  Lieu  Land  Under  Act  of  1897. 
The  presentation  of  an  application  to  make  lieu  land  selections  under 
the  act  of  1897  does  not  preclude  inquiry  by  the  government  as  to  the 
character  of  the  land  applied  for,  since  that  question  remains  open  for 
investigation  and  determination  until  the  equitable  title  passes:  In  re 
Thos.  B.  Walker,  36  L.  D.  495. 

The  fact  that  land  has  been  selected  under  the  act  of  June  4,  1897, 
which  allows  the  holder  of  lands  within  a  forest  reserve  to  surrender 
such  lands  and  select  other  lands,  and  a  deed  to  the  surrendered  land, 
together  with  an  abstract  of  title  and  nonmineral  affidavit  with  the 
register  and  receiver  of  the  United  States  land  office,  who  entered 
the  same  upon  his  official  records,  is  not  sufficient  to  withdraw  the 
selected  lands  from  exploration,  entry  and  purchase  as  mineral  lands. 
The  local  land  office  has  no  power  to  accept  the  offer,  and  until  the 
transaction  has  been  approved  by  the  proper  officials  of  the  Land 
Department,  the  equitable  title  to  the  land  selected  does  not  pass: 
Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  190  U.  S.  301,  23  Sup. 
Ct.  Eep.  692,  47  L.  ed.  1064  (affirming  same  case  in  112  Fed.  4,  50 
C.  C.  A.  79,  61  L.  R.  A.  230).  In  rendering  its  decision  on  this  ques- 
tion the  supreme  court  said: 

"Counsel  insists  that  the  act  of  June  4,  1897,  constitutes  a  standing 
offer  on  the  part  of  the  government  to  exchange  any  of  its  'vacant 
land,  open  to  settlement'  for  a  similar  area  of  patented  land  in  a  forest 
reservation,  and  that  whenever  a  person  relinquishes  to  the  govern- 
ment a  tract  in  a  forest  reservation,  and  places  his  deed  to  the  govern- 
ment of  record  as  required  by  the  Land  Department  rules,  and  selects 
in  lieu  thereof  a  similar  area  of  vacant  land,  open  to  settlement,  that 
such  offer  of  the  government  has  thereupon  been  both  accepted  and 
fully  complied  with,  and  that  a  complete  equitable  title  to  the  selected 
land  is  thereby  vested  in  the  selector. 

"But  even  the  complete  equitable  title  asserted  by  complainant  must, 
as  it  would  seem,  be  based  upon  the  alleged  right  of  the  local  land 
officers  to  accept  the  deed  and  approve  the  selection,  even  though  such 
approval  may  be  thereafter  the  subject  of  a  review  in  the  nature  of 
an  appeal  from  the  action  of  the  local  officers.  There  must  be  a  de- 
cision made  somewhere  regarding  the  rights  asserted  by  the  selector 
of  land  under  the  act,  before  a  complete  equitable  title  to  the  land 
can  exist.  The  mere  filing  of  papers  cannot  create  such  title.  The 
application  must  comply  with  and  conform  to  the  statute,  and  the 
selector  cannot  decide  the  question  for  himself. 

"We  do  not  see  how  it  can  be  successfully  maintained  that,  with- 
out any  decision  by  any  official  representing  the  government,  and  by 
merely  filing  the  deed  relinquishing  to  the  government  a  tract  of 
forest  reserve  land  and  assuming  to  select  a  similar  area  of  vacant 
land  open  to  settlement,  the  selector  has  thereby  acquired  a  complete 
equitable  title  to  the  selected  land.  The  selector  has  not  acquired  title 
simply  because  he  has  selected  land  which  he  claims  was  at  the  time 
of  selection  vacant  land  open  to  settlement,  nor  does  the  filing  of  his 
deed  conveying  the  land  relinquished  and  the  abstract  of  title  with  it 
show  necessarily  that  he  was  the  owner  of  the  land  as  provided  for 
by  the  statute.  So  far  as  his  action  goes,  it  is  an  assertion  on  his 
part  that  he  was  the  owner  in  fee  simple  of  the  laud  he  proposed  to 
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relinquisli,  and  that  the  deed  conveys  a  fee  simple  title  to  the  govern- 
ment, and  also  that  he  has  selected  vacant  land  which  is  open  to  settle- 
ment, and  that  therefore  he  is  entitled  to  a  patent  for  such  land. 
These  assertions  may  or  may  not  be  true.  Who  is  to  decide?  Com- 
plainant asserts  that  if  a  decision  be  necessary  before  the  vesting  of 
a  complete  equitable  title,  that  in  that  case  the  local  officers  are  to 
decide  that  question,  and  by  accepting  the  deed  and  making  the  cer- 
tificate already  mentioned,  they  have  decided  it,  and  thereupon,  at  all 
events,  the  complete,  equitable  title  accrued,  even  though  such  decision 
were  subject  to  a  review  by  the  commissioner  of  the  general  land  office 
and  thereafter  by  the  secretary. 

"But,  as  has  already  been  stated,  there  is  nothing  in  the  statute  of 
1897  which  gives  the  local  land  officers  the  right  to  decide  whether  the 
selector  has  complied  with  the  provisions  of  the  act,  and  unless  those 
officers  had  that  power,  they  did  not  acquire  it  by  assximing  to  exer- 
cise it.  We  do  not  say  they  did  so  assume.  They  received,  accepted 
and  filed  the  deed,  the  abstract  of  title,  the  nonmineral  affidavit  and 
the  selection  as  made  by  Clarke.  They  entered  that  selection  upon 
the  official  records  of  the  land  office,  and  they  certified  that  it  was 
free  from  conflict,  and  that  there  was  no  adverse  filing,  entry  or  claims 
thereto;  but  it  cannot  be  said  that  they  decided  that  the  selector  had 
complied  with  the  provisions  of  the  statute,  or  that  he  had  done  all 
that  he  ought  to  have  done  in  order  to  acquire  his  alleged  complete, 
equitable  title. 

Their  certificate  that  the  land  was  free  from  conflict  was  simply  a 
certificate  as  to  what  appeared  on  the  books  of  the  local  office,  and 
the  same  may  be  said  of  the  statement  that  there  was  no  adverse 
filing,  entry,  or  claim  thereto  upon  such  books.  No  affidavit  of  non- 
occupancy  was  filed,  and  they  did  not  certify  that  the  land  so  selected 
was  in  fact  vacant  or  unoccupied,  nor  did  they  assume  to  certify  that 
the  selected  land  contained  no  minerals,  although  an  affidavit  to  that 
effect  was  presented  to  them.  In  truth,  all  that  thes€  local  officers 
did  was  to  certify  that  the  selector  had  done  certain  things,  and  that 
the  land  selected  was  vacant  and  open  to  settlement  so  far  as  it  ap- 
peared from  the  books  of  the  local  land  office. 

"Taking  into  consideration,  however,  the  fact  that  the  statute  did 
not  vest  the  local  officers  with  the  right  to  decide  upon  the  question 
of  a  compliance  with  its  terms,  and  the  further  fact  that  the  Land 
Department  had  adopted  rule  18,  above  referred  to,  which  provides 
for  the  forwarding  of  all  applications  for  change  of  entry  or  settle- 
ment to  the  commissioner  of  the  general  land  office  for  his  considera- 
tion, together  with  a  report  as  to  the  status  of  the  tract  applied  for, 
w€  must  conclude  that  the  action  of  the  local  officers  did  not,  as  it 
could  not,  amount  to  a  decision  upon  the  application  of  the  selector, 
so  that  he  became  vested  with  the  equitable  title  to  the  land  he  as- 
sumed to  select.  It  is  certain,  as  we  have  already  remarked,  there 
must  be  some  decision  upon  that  question  before  any  equitable  title 
can  be  claimed — some  decision  by  an  officer  authorized  to  make  it. 
Under  the  rule  above  cited,  that  decision  has  not  been  made." 

e.  Effect  of  Return  of  Surveyor  General  as  to  the  Mineral  or  Non- 
mineral  Character. — The  question  of  the  mineral  or  nonmineral  char- 
acter of  public  lands  is  open  until  the  acquisition  of  the  complete  title: 
Miller  v.  Thompson,  36  L.  D.  492. 
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Where  lands  are  classed  as  agricultural  lands  by  the  surveyor's  re- 
ports, anyone  who  makes  an  adverse  claim  as  to  the  character  of  the 
lands  takes  the  burden  of  overcoming  the  prima  facie  case  made  by 
the  records  of  the  Interior  Department  and  of  showing  affirmatively 
that  the  land  claimed  as  mineral  is  more  valuable  for  minerals  than 
for  agricultural  purposes.  And  if  the  lands  are  claimed  under  an  oil 
placer  claim,  the  locator  must  show  that  the  lands  "contain  pe.troleum 
or  other  mineral  oils,  and  is  chiefly  valuable  therefor."  "If  the  oil 
is  in  such  limited  quantities  that  it  cannot  be  worked  at  a  profit,  then 
it  cannot  be  said  to  be  'chiefly  valuable'  for  its  oil":  Bay  v.  Oklahoma 
etc.  Min.  Co.,  13  Okl.  425,  73"Pac.  936. 

The  fact  that  land  is  returned  as  mineral  in  character  by  the  sur- 
veyor general  does  not  dispense  with  the  necessity  of  a  locator  mak- 
ing a  discovery  of  mineral  as  prerequisite  to  a  valid  location  of  a 
mining  claim:  Eeins  v.  Murray,  22  L.  D.  409. 

Where  there  has  been  a  legal  location  of  a  mining  claim  on  land 
returned  as  agricultural,  the  burder  of  proof  shifts  to  the  party  attack- 
ing the  mineral  entry:  Rhodes  v.  Treas,  21  L.  D.  502.  In  Northern 
Pac.  R.  Co.  V.  Marshall,  17  L.  D.  545  (which  was  approvingly  cited  by 
the  United  States  supreme  court  in  Creede  etc.  Milling  Co.  v.  Uinta 
Tunnel  etc.  Co.,  196  U.  S.  337,  25  Sup.  Ct.  Rep.  266,  49  L.  ed.  501), 
the  Secretary  of  the  Interior  said: 

"It  will  be  presumed  that  the  locators  complied  with  the  law  and 
made  a  discovery  of  mineral  prior  to  location.  It  follows,  therefore, 
that  the  land  was  accepted  [excepted]  from  the  grant  (Central  Pacific 
R.  R.  Co.  V.  Valentine,  11  L.  D.  238),  unless  it  was  shown  by  the  com- 
pany that  the  land  was  not  mineral  in  character,  and  the  burden  of 
proof  to  establish  this  fact  was  rightfully  placed  upon  the  railroad 
company.  It  is  true  that  the  surveyor  general's  return  shows  the  land 
to  be  agricultural  in  character.  The  presumption  arising  from  the  re- 
turn of  the  surveyor  general  is  necessarily  a  slight  one.  This  ques- 
tion was  discussed  in  all  its  details  in  the  recent  case  of  Winscott  v. 
Northern  Pacific  R.  R.  Co.,  17  L.  D.  274,  where,  in  concluding  the 
discussion — on  page  276 — it  is  said,  'so  that  the  report  of  the  surveyor 
must  necessarily  constitute  but  a  small  element  of  consideration,  when 
the  question  is  as  to  the  true  character  of  the  land.'  In  the  location 
of  a  mineral  claim,  placer  or  lode,  the  first  requirement  of  the  law 
is  a  discovery:  Rev.  Stats.,  sees.  2329,  2320.  All  rights  inuring  to  the 
benefit  of  the  locators  are  based  upon  this  initial  act:  Erhardt  v. 
Boaro,  113  U.  S.  537,  5  Sup.  Ct.  Rep.  565,  28  L.  ed.  1116;  United  States 
v.  Iron  Silver  Min.  Co.,  128  U.  S.  673,  9  Sup.  Ct.  Rep.  195,  32  L.  ed. 
571;  O'Reilly  v.  Campbell,  116  U.  S.  418,  6  Sup.  Ct.  Rep.  421,  29  L. 
ed.  669.  When,  therefore,  a  legal  location  has  been  made  on  land 
returned  as  agricultural,  the  slight  presumption  in  favor  of  the  return 
of  the  surveyor  general  is,  ipso  facto,  overcome,  and  the  burden  of 
proof  shifts  to  the  party  attaching  such  mineral  entry.  By  such  dis- 
covery and  location  it  is  demonstrated  that  the  return  was  erroneous, 
and  it  would  be  trifling  with  physical  facts  to  put  the  onus  on  the 
locator  to  present  further  evidence  until  it  is  shown  that,  as  a  matter 
of  fact,  he  had  no  discovery." 

In  a  contest  between  a  mineral  and  agricultural  claimant  for  land 
returned  as  agricultural,  it  rests  with  the  former  to  show  as  a  pres- 
ent fact  that  the  character  of  the  land  is  such  as  to  warrant  the  con- 
clusion that  mineral  can  be  obtained  therefrom  in  soich  quantity  and 
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value  as  to  make  the  land  more  valuable  for  mining  than  agriculture. 
It  is  not  sufficient  to  show  that  they  might  possibly  hereafter  develop 
minerals  in  such  quantity  and  of  such  a  character  as  to  establish  its 
mineral  value:  Creswell  Mining  Co.  v.  Johnson,  8  L.  D.  440;  Kern 
Kiver  Oil  Co.  v.  Clarke,  30  L.  D.  550;  Dobler  v.  Northern  Pac.  R.  Co., 
17  L.  D.  103;  Hamilton  v.  Anderson,  19  L.  D.  168;  Cleghorn  v.  Bird, 
4  L.  D.  478. 

In  Cowell  V.  Lammers,  10  Saw.  246,  21  Fed.  200,  Judge  Sawyer  said: 
"By  the  words  'mineral  lands'  must  be  understood  lands  known  to  be 
such,  or  which  there  is  satisfactory  reason  to  believe  are  such  at  the 
time  of  the  grant  or  patent.  And  the  United  States  courts  which  have 
had  occasion  to  act  upon  this  subject,  so  far  as  I  am  aware,  have 
adopted  that  idea.  There  must  be  some  point  of  time  when  the  char- 
acter of  the  land  must  be  finally  determined,  and,  for  the  interest  of 
all  concerned,  there  can  be  no  better  point  to  determine  this  question 
than  at  the  time  of  issuing  the  patent." 

Mere  fact  that  other  lands  in  the  vicinity  contain  oil  does  not  estab- 
lish the  character  of  the  lands  as  mineral  lands  where  they  have  been 
returned  as  agricultural:  Roberts  v.  Jepson,  4  L.  D.  60. 

Lands  containing  valuable  mineral  deposits,  whether  of  the  metal- 
liferous or  fossiliferous  class,  of  such  quantity  and  quality  as  to  ren- 
der them  subject  to  entry  under  the  mining  laws,  that  is,  when  they 
are  more  valuable  on  account  of  such  mineral  deposits  than  for  agri- 
cultural purposes,  are  "mineral  lands"  within  the  meaning  of  that  term 
as  used  in  the  exception  from  the  grants  to  the  railroads  and  to  the 
states  for  sichool  purpose:  Pacific  Coast  Marble  Co.  v.  Northern  Pac, 
R.  Co.,  25  L.  D.  233;  In  re  Union  Oil  Co.,  25  L.  D.  351. 

In  United  States  v.  Copper  Queen  Con.  Min.  Co.,  7  Ariz.  80,  60  Pac. 
885,  the  question  arose  whether  certain  land  was  mineral  in  character. 
The  court  said: 

"Upon  this  subject  the  trial  court  charged  the  jury  as  follows: 
'Proof  of  the  existence  of  some  measure  of  minerals  in  the  land  from 
which  timber  was  cut,  or  proof  of  traces,  indications,  or  possibilities 
that  said  land  contained  valuable  mineral  deposits,  or  that  the  lands 
in  question  are  high,  rugged,  rough,  and  precipitous,  cannot  in  itself 
impress  said  lands  with  a  mineral  character.  Mineral  in  sufficient 
quantities  to  justify  exploration  and  development,  and  in  quantities 
which  it  will  pay  to  work,  must  be  shown  to  exist,  and  the  existence 
thereof  in  the  land  must  be  demonstrated  as  a  present  fact,  in  order 
to  justify  the  cutting  of  timber  therefrom,  or  the  purchase  of  such 
timber  after  being  cut  under  the  act  of  June  3,  1S78.  The  mere  fact 
that  portions  of  the  land  from  which  the  timber  was  cut  contained 
particles  of  gold  or  other  valuable  mineral  deposits,  or  veins  of  gold- 
bearing  quartz,  would  not  necessarily  impress  it  with  the  character 
of  mineral  land  as  herein  defined,  and  within  the  meaning  of  the  act 
of  June  3,  1878.  It  must,  at  least,  be  shown  that  said  lands  con- 
tained metals  in  quantities  sufficient  to  render  it  available  and  valu- 
able for  mining  purposes."  These  instructions  embrace  a  full  and 
accurate  definition  of  the  term  'mineral  lands'  as  used  in  said  act  of 
Congress  and  other  statutes  of  the  United  States,  A  mass  of  testi- 
mony was  introduced  at  the  trial  on  the  part  of  the  defendant  and 
on  the  part  of  the  plaintiff  tending  to  show,  on  the  one  part,  the  min- 
eral character  of  the  land,  and,  on  the  other,  the  nonmineral  character 
of  the  land.     A  consideration  of  the   evidence  satisfies  ua   that  the 
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geological  conditions  exist  at  the  place  where  the  timber  was  cut 
which  render  it  probable  that  mineral  in  paying  quantities  may  exist; 
that  discoveries  of  mineral  of  more  or  less  value  have  been  made,  but 
that  it  is  s1;ill  to  some  extent  problematical  as  to  whether  paying  mines 
will  ever  be  discovered  and  developed  thereon." 

f.  Effect  of  Government  Withdrawing  the  Land  from  Entry  Before 
Discovery. — "Lands  known  to  contain  valuable  mineral  deposits  are 
not  subject  to  withdrawal  or  appropriation  for  use  in  the  administra- 
tion of  forest  reserves  any  more  than  they  are  subject  to  inclusion  in 

such  reserves Land  not  known  at  the  time  to  be  mineral  in 

character  may  be  devoted  to  purposes  recognized  by  law  as  proper  in 
aid  of  the  objects  sought  to  be  attained  by  establishment  of  forest 
reserves  or  coming  within  the  purview  of  the  appropriation  acts  for 
protection  and  administration  of  such  reserves,  and  subsequent  dis- 
covery of  mineral  therein  will  not  affect  its  use  for  those  purposes  or 
render  it  liable  to  exploration,  location  or  entry  under  the  mining 
laws":  Opinion  of  Asst.  Atty.  Gen.,  35  L.  D.  262,  267. 

Lands  valuable  for  the  mineral  deposits  contained  therein,  although 
embraced  within  the  limits  of  a  withdrawal  of  lands  susceptible  of 
irrigation  under  the  reclamation  act,  are  not  affected  by  such  with- 
drawal, and  are  not  taken  out  of  the  operation  of  the  mining  laws: 
In  re  Mountain  Meadow  Placer  Co.,  35  L.  D.  216.  In  the  case  just 
cited  the  lands  were  withdrawn  for  reclamation  purposes,  and  instruc- 
tions were  requested  as  to  whether  prospecting  for  oil  upon  the  lands 
so  withdrawn  would  be  permitted  and  the  department  held  that  the 
privilege  of  exploring  for  minerals  on  such  lands  remained  in  full 
force  notwithstanding  the  withdrawal. 

Coal  lands  have  been  held  subject  to  disposition  under  the  coal  land 
laws  notwithstanding  that  they  are  embraced  within  a  withdrawal 
order  made  under  the  reclamation  act,  under  what  is  called  the  "socond 
form":  In  re  Albert  M.  Crafts,  36  L.  D.  138,  140.  Where  land  cm- 
braced  in  an  entry  is  covered  by  an  order  of  the  Land  Department 
withdrawing  certain  lands  from  entry  under  the  desert  land  laws  and 
suspending  such  entries  already  made  pending  an  investigation  "by  a 
special  agent  to  determine  their  bona  fides,"  the  entryman  is  not  com- 
pelled to  comply  with  the  law  under  which  the  entry  was  made  during 
the  period  of  suspension,  and  a  contest  on  the  ground  of  failure  to 
comply  with  such  requirements  during  the  period  of  such  suspension 
should  not  be  allowed:  Porter  v.  Carlile,  34  L.  D.  361. 

The  question  as  to  the  validity  of  orders  withdrawing  lands  upon 
which  locators  under  the  mineral  laws  are  in  possession  is  not  within 
the  scope  of  this  note,  and  will  not  be  considered. 

g.  Transfer  of  Mining  Location  Prior  to  Discovery. — A  placer  loca- 
tion for  one  hundred  and  sixty  acres,  made  by  eight  persons  and  sub- 
sequently transferred  to  a  single  individual,  which  is  invalid  be- 
cause not  preceded  by  a  discovery,  cannot  be  perfected  by  the  trans- 
feree upon  a  subsequent  discovery:  In  re  H.  II.  Yard,  38  L.  D.  59.  In 
this  connection  the  department,  in  laying  down  the  above  rule  in  this 
much  discussed  case,  said: 

"So  far  as  the  evidence  shows,  no  discovery  of  mineral  was  made 
prior  to  the  making  of  the  'paper'  locations;  that  is,  the  posting  and 
recording  of  the  notices  of  location.  These  claims,  in  the  majority  of 
instances,  were  transferred  either  to  H.  H.  Yard  or  to  the  North  Cali- 
fornia Mining  Company,  a  corporation.     The  appellants  maintain  that, 
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even  if  no  discovery  was  made  before  the  locations,  any  subsequent 
discovery  operated  to  validate  the  claims.  Such  alleged  subs'equent 
discoveries  occurred  as  is  shown  by  the  evidence,  during  the  spring 
and  summer  of  1907,  and  at  a  time  when  the  asserted  locations  were 
claimed  and  owned  either  by  Yard  or  the  company.  Does  a  dis- 
covery under  such  circumstances  S'crve  to  validate  a  claim  of  one  hun- 
dred and  sixty  acres?  It  is  conceded  that  a  single  discovery  upon  a 
maximum  placer  location  held  by  eight  persons  is  primarily  sufficient 
to  sustain  the  location,  but  the  eight  associated  persons  are  absolutely 
essential  to  the  initiation  and  completion  of  such  a  location.  When 
an  asserted  placer  claim  of  one  hundred  and  sixty  acres,  which  is  in- 
valid, being  without  a  discovery,  is  transferred  to  a  single  individual, 
it  is  inconceivable  that  he  alone  can  perfect  such  a  location  by  mak- 
ing a  subsequent  discovery,  seven  associates  being  necessary  to  initate 
and  perfect  a  valid  location  thereof.  The  same  situation  arises  as 
to  a  claim  of  maximum  area  held  by  a  corporation  which  is  in  legal 
contemplation  an  entity,  in  which  all  property  rights  under  the  loca- 
tion are  vested,  the  individual  shareholders  not  being  co-owners  with 
the  corporation  or  with  each  other  in  the  corporate  property:  Repeater 
and  Other  Lode  Claims,  35  L.  D.  54.  In  the  opinion  of  the  department 
there  is  no  basis  for  the  theory  that  a  subsequent  discovery  works  the 
validation  of  a  placer  claim  where  the  area  of  the  claim  exceeds  that 
which  the  then  holders  can  locate  in  the  first  instance.  The  contrary 
doctrine  would  not  be  within  the  purview  of  the  statute,  but  entirely 
beyond  its  scope  and  unauthorized.  The  appellants  also  argue  that 
discovery  operates  by  relation  back  to  the  initial  steps  and  validates 
the  location  from  that  date,  in  the  absence  of  intervening  rights. 
This  the  department  cannot  concede.  The  correct  statement  is  be- 
lieved to  be  in  substance  that  when  all  other  initial  steps  are  taken 
and  discovery  occurs  later,  it  is  at  that  time,  and  not  before,  that  a 
valid  and  completed  location  springs  up,  all  the  prerequisites  having 
at  that  po-int  concurred. 

"The  locator's  rights  flow  from  his  discovery,  and  his  rights  do  not 
arise  before  or  antedate  discovery,  which  is  the  primary  source  of 
his  title:  Creede  etc.  Co.  v.  Uinta  Tunnel  Co.,  196  U.  S.  337,  25  Sup. 
Ct.  Eep.  266,  49  L.  ed.  401,  and  the  numerous  authorities  there  cited. 
It  then  follows  that  if  at  the  time  rights  would  otherwise  accrue,  the 
holder  of  a  placer  mining  claim  who,  as  has  been  shown,  cannot  in- 
voke the  doctrine  of  relation,  is  incapable  of  making  a  location  em- 
bracing more  than  twenty  acres,  he  cannot,  by  the  very  reason  of 
such  incapacity,  assert  or  maintain  that  his  claim  exceeding  such  area 
is  validated  by  the  subsequent  discovery,  for,  as  an  individual,  he  is 
prohibited  by  the  law  from  locating  more  than  twenty  acres." 

But  it  was  held  by  the  California  supreme  court  that  the  rights 
acquired  by  bona  fide  locators,  who  are  in  possession  of  an  associa- 
tion placer  claim  of  one  hundred  and  sixty  acres,  may  be  transferred 
to  one  of  their  number  before  discovery  and  the  subsequent  discovery 
of  oil  will  perfect  the  entire  original  location:  Miller  v,  Chrisman, 
140  Cal.  440,  98  Am.  St.  Rep.  63,  73  Pac.  1083,  74  Pac.  444. 

And  in  a  later  case  in  California  it  was  held  where  eight  persons 
locate  a  tract  of  one  hundred  and  sixty  acres  as  an  association  oil 
placer  claim  and  before  making  a  discovery  of  oil  join  in  a  convey- 
ance of  a  specific  portion  of  the  claim  to  a  third  person,  who  prose- 
cutes thie  work  of  discovery  on  the  portion  conveyed  to  him  and  makes 
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a  discovery,  the  effect  of  the  conveyance,  in  the  absence  of  any  con- 
trary understanding  or  agreement  between  the  parties,  is  to  surrender 
to  the  grantee  all  of  the  rights  which  the  grantors  formerly  had  in 
the  portion  conveyed  and  to  constitute  it  a  separate  and  independent 
claim,  and  the  discovery  so  made  will  not  inure  to  the  benefit  of  the 
grantors  so  as  to  perfect  the  location  of  the  remaining  portion  of  the 
association  claim.  It  was  stated,  however,  that  a  different  result 
could  be  effected  by  a  specific  agreement  between  the  parties:  Merced 
Oil  Co.  V.  Patterson,  153  Cal.  624,  96  Pac.  90.  The  court  in  that  case 
said: 

"No  doubt  may  be  entertained  that  a  conveyance  such  as  this  may 
_)  be  made,  and  that  the  effect  of  such  conveyance,  if  such  be  its  ex- 
>   pressed  intent,  is  to  surrender  to  the  grantee  all  of  the  rights  which 
^»-'/''  the  grantors  formerly  enjoyed.     If  such  a  surrender  be  made,  without 
<  'S^  further  understanding  and  agreement  between  the  parties,   it  is  ap- 
^^  parent,  we  think,  that  the  portion  so  severed  must  be  regarded  as  a 
-^j>  separate    and    independent    claim.     Excepting    as    preserved    by    the 
cj".  agreement  of  the  parties,  there  are  no  rights  in  common  between  the 
-">  grantors  and  the  grantee.     The  right  of  possession  to  the  portion  of 
^.    the  consolidated  claim  so  severed  by  conveyance  is  lost  to  the  original 
/C  "j.  associates.     In  effect  it  is  an  abandonment  by  them  of  that  piece  of 
"^'  land.     It  is  their  declaration  that  they  no  longer  hold  such  land  under 
.  the  right   of  possession  in   common  which  they   enjoy   as   to   the   re- 
C%-  i)  mainder.     It   cannot  be  perceived,  therefore,  that  under  the  circum- 
stances stated,  a   discovery  made  by  such   independent  owners  upon 
o^  the   limited  tract   conveyed  to  them  can   be  held  to   redound  to   the 
-^    benefit   of   the   associates  who   have   parted   with   all  interest   in   and 
O  control  over  it.     This,  we  say,  must  be  the  condition  where  the  agree- 
^X^^  ment  of  the  parties  goes  no  further  than  to  a  bare  conveyance  of  the 
f  <'    grantor's  possessory  rights.     But,  upon  the  other  hand,  by  convention 
^^   and   agreement    of   the   parties,   a   radically   different   result   may   be 
^•'v'   legally  accomplished.     No  one  would  question  but  that  the  associates 
might  authorize  a  stranger  to  their  interests  to  enter  upon  their  land 
and  sink  a   well,  agreeing,  in  the  event   of  the  discovery   of   oil,  to 
convey  to  such  persons  any  designated  portions  of  the  claim.     In  such 
case,  clearly  the  work  would  be  done  for  the  benefit  of  all  the  asso- 
ciates and  of  the  whole  claim.     It  cannot  make  any  difference  that 
the  conveyance  to  the  party  who  is  so  to  develop  the  land  is  made 
before   or  after   discovery,   provided   that   it   be   understood   between 
them  that,  as  part  of  the  consideration,  the  work  done  and  the  dis- 
covery when  made  shall  be  for  the  benefit  of  the  whole  claim.     As 
parol  evidence  is  always  received  to  show  the  true  consideration  of  a 
contract,  this  part  of  the  consideration  may  rest  upon  an  oral  agree- 
ment of  the  parties,  and  need  not,  therefore,  be  embodied  in  the  deed. 
As  in  the  case  of  quartz  locations,  it  is  permissible  for  two  locators 
to  join  in  sinking  a  shaft  or  driving  a  tunnel  without  the  boundaries 
of  their  locations  in  their  effort  to  strike  the  vein  or  lode,  with  the 
result  that  the  work  so  done  is  deemed  in  law  to  have  been  done  on 
and  for  the   benefit   of  their  respective   locations,  so  in   these  placer 
locations   no   reason   is   perceived   why  the   parties   may   not   make   a 
conveyance  of  a  divided  as  well  as  an  undivided  interest,  to  the  end 
that  the  grantee  may  prosecute  the  work  of  discovery  for  the  benefit 
of   all.     But,  upon   the   other  hand,  while   the   distinction   made   may 
perhaps  be  regarded  as  refined,  nevertheless,  logically,  the  contrary  of 
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the  proposition  is  equally  true,  that  if  such  conveyance  be  made  with- 
out any  such  understanding,  it  is  in  law  no  more  than  a  surrender 
and  abandonment  of  the  possessory  rights  which  the  original  locators 
had,  and  the  establishment,  in  effect,  of  a  new  and  independent  loca- 
tion in  their  grantees." 

In  Buck  V.  Jones,  18  Colo,  App.  250,  70  Pac.  951,  it  was  held  that 
where  a  locator  of  a  mining  claim  has  made  no  discovery  of  mineral, 
he  acquires  no  right  to  the  claim,  and  his  deed  to  a  corporation  in 
consideration  of  its  stock  conveys  nothing,  and  makes  him  liable  to 
a  creditor  upon  the  stock  even  though  it  was  issued  as  fully  paid. 

In  our  opinion,  the  transfer  of  the  right  of  possession  under  such 
circumstances  would  be  a  consideration  for  the  transfer  and  would 
not  necessarily  avoid  the  transaction. 


PENNEBAKER  v.  SAN  JOAQUIN  LIGHT  AND  POWER 

COMPANY. 

[158  Cal.  579,  112  Pac.  459.] 

ELECTRIC  COMPANY — Duty  to  Shut  Off  Current  in  Case  of 
Fire. — A  public  service  corporation  furnishing  electric  light  and  power 
to  a  municipality  and  its  residents  is  not  charged  with  a  duty  to  cut 
off,  at  its  own  instance,  the  current  from  some  certain  district  merely 
upon  knowledge  being  brought  to  it  that  a  building  within  that  dis- 
trict is  on  fire.     (pp.  206,  207.) 

ELECTRIC  COMPANY— Duty  to  Shut  Off  Current  In  Case  of 
Fire. — In  the  event  of  a  fire  occurring  within  a  municipality,  no  duty, 
in  the  absence  of  an  ordinance  to  that  effect,  rests  upon  a  local  elec- 
tric light  and  power  company  to  have  an  agent  present  to  discon- 
nect from  the  main  feed  any  wire  possibly  in  or  about  the  burning 
structure,  or  signal  to  the  power-house  to  have  the  current  cut  off. 
(pp.  206,  207.) 

ELECTRIC  COMPANY — Burning  Building. — No  Imputation  of 
Negligence  on  the  part  of  an  electric  light  and  power  company  arises 
from  the  fact  that  one  of  its  employees,  at  the  time  off  duty,  was 
present  when  a  house  was  afire  during  the  night  and,  seeing  one  of 
the  company's  wires  disconnected  from  the  building  and  sputtering  on 
the  ground,  "did  nothing."     (pp.  207,  208.) 

ELECTRIC  COMPANY — Injury  from  Wires  to  Persons  In 
Street. — The  right  enjoyed  by  an  electric  light  and  power  company, 
through  permission  of  a  municipality,  to  use  the  streets  in  the  prosecu- 
tion of  an  enterprise  for  its  own  gain,  does  not,  apart  from  any  other 
fact,  require  it  to  insure  all  other  persons  on  or  near  by  the  streets 
against  possible  injury  from  its  wires,     (p.  209.) 

NEGLIGENCE — Firemen  Entering  Burning  Building. — In  the 
absence  of  some  ordinance  or  statute  changing  the  common-law  rule 
in  this  regard,  a  fireman  entering  a  building  under  imperative  public 
necessity  is  but  a  licensee,  who  assumes  risks  as  he  finds  them  and  to 
whom  the  owner  of  the  premises  owes  no  special  duty  to  maintain 
those  premises  in  a  safe  condition,     (p.  209.) 

ELECTRIC  COMPANY  —  LiabUity  to  Firemen.— The  duty  of 
an  electric  light  and  power  company,  whose  wire  runs  into  a  private 
house,  is  not  the  same  as  that  of  the  owner  of  the  house  as  to  a  fixe- 
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man  who  enters  the  premises  in  the  line  of  his  vocation  and  is  ex- 
posed to  peril  from  the  wire;  but,  without  proof  that  the  company 
had  knowledge  of  the  peril  in  time  to  avert  it,  liability  does  not 
follow,     (p.  210.) 

ELECTRIC  COMPANY  —  Disconnected  Wire  —  Knowledge.— 
Though  dereliction  of  duty  may  be  imputed  to  an  electric  light  and 
power  company  which,  with  knowledge  that  a  certain  disconnected 
wire  is  a  menace  to  life,  makes  no  effort  to  correct  the  circumstance, 
none  can  be  when  it  has  no  such  knowledge,  and  besides  is  in  prepara- 
tion always  to  act  at  once  upon  such  knowledge  being  furnished, 
(p.  210.) 

ELECTRIC  COMPANY — ^Voltage  not  Regarded  Dangerous. — A 
defendant's  conduct  is  to  be  judged  by  the  ordinary  knowledge  of 
mankind.  Hence  an  electric  light  and  power  company  cannot  be 
charged  with  the  maintenance  of  a  deadly  wire  when  the  current, 
notwithstanding  it  caused  the  death  of  plaintiff's  intestate,  had  a 
voltage  that  is  regarded  as  not  dangerous  to  human  life.     (p.  210.) 

ELECTRIC  COMPANY — Liability  for  Casualty — Evidence. — 
A  report  of  the  city  electrician,  on  file  with  the  municipality,  reciting 
arrangements  made  with  him  by  an  electric  light  and  power  company 
for  the  immediate  cutting  off  of  the  current  from  any  district  desired 
on  instructions  telephoned  to  the  power-house  by  the  fire  chief  or  city 
electrician  is  competent  evidence  for  the  company  in  a  case  where  a 
casualty  occurred  in  default  of  the  company  being  advised  of  the 
danger,     (pp.  210,  211.) 

Frank  H.  Short  and  F.  E.  Cook,  for  tlie  appellant. 

Larkins  &  Feemster,  for  the  respondent. 

°so  HENSHAW,  J.  This  appeal  is  from  the  judgment 
and  from  the  order  denying  defendant's  motion  for  a  new- 
trial.  The  action  is  by  the  widow  and  minor  child,  heirs 
of  Carl  G.  Pennebaker,  for  damages  resulting  from  his  death. 
Pennebaker  was  a  member  of  the  fire  department  of  thje  city 
of  Fresno.  A  fire  occurred  about  2  o'clock  in  the  morning 
in  a  w^ooden  building  on  the  outskirts  of  the  business  por- 
tion of  the  city.  Pennebaker,  in  the  performance  of  his 
duty,  went  to  the  fire  to  help  in  extinguishing  it.  The  com- 
plaint charged  that  an  alarm  of  fire  was  turned  into  and 
given  the  fire  department  of  the  city,  and  at  the  same  time, 
"so  plaintiffs  are  informed  and  believe,  and  upon  such  in- 
formation and  belief  allege  the  fact  to  be,  an  alarm  of  said 
fire  was  turned  into  and  given  said  defendant  at  its  electric 
substation  in  said  city.  That  by  said  alarm,  so  plaintiffs 
are  informed  and  believed,  and  upon  such  information  allege 
the  fact  to  be,  defendant  was  notified  of  the  existence  and 
apprised  of  the  location  of  said  fire."  The  complaint  fur- 
ther charged  that  ^^^  wires,  carrying  powerful  and  deadly 
currents  of  electricity,  were  maintained  by  the  defendant  at 
and  in  the  building  which  caught  fire;  that  the  fire  continued 
to  burn  for  the  space  of  about  forty  minutes  after  the  alarm 
was  turned  in.     These  wires  were  thus  burned  from  their 
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fastenings  and  fell  to  the  ground  soon  after  the  alarm  was 
given,  continued  to  lie  upon  the  ground  during  the  greater 
part  of  the  time  that  the  fire  was  so  burning,  and  while 
so  lying  upon  the  ground  continued  to  be  charged  with  elec- 
tricity in  dangerous  and  deadly  quantities;  that  defendant 
neglected  and  carelessly  permitted  its  wires  so  charged  to  lie 
upon  the  ground  where  it  was  necessary  for  persons  to  go 
and  to  be  for  the  purpose  of  combating  and  extinguishing 
the  fire.  "That  defendant,  although  notified  of  the  existence, 
and  apprised  of  the  location  of  the  fire,  as  aforesaid,  and 
well  knowing  of  the  existence  of  its  said  wires  at  said  place, 
and  having  the  entire  charge  and  control  of  said  wires  and 
of  its  said  electricity  and  currents  of  electricity,  and  well 
knowing  that  its  said  wires  were  then  and  there  charged  with 
and  carrying  currents  of  electricity,  and  well  knowing  that 
said  wires  were,  in  the  event  of  a  fire,  liable  to  be  burned 
from  their  fastenings,  and  to  fall  to  the  ground  and  endanger 
the  lives  of  people,  and  particularly  of  persons  engaged  in 
fighting  the  fire,  and  having  full  and  ample  time  and  oppor- 
tunity to  know  and  ascertain  the  condition  of  said  wires  at 
said  time  and  place,  and  having  ample  and  sufficient  time 
and  means  to  turn  off  said  electricity  and  to  cut  said  wires, 
and  to  render  the  same  safe  and  harmless,  negligently  and 
carelessly  failed  to  cut  said  wires,  and  negligently  and  care- 
lessly failed  to  turn  off  said  electricity,  and  negligently  and 
carelessly  failed  to  do  anything,  w^hatever,  to  render  said 
wires,  or  any  of  said  wares,  safe  and  harmless  during  the 
time  of  said  fire  and  while  its  said  wires  were  down  and 
lying  upon  the  ground,  as  aforesaid."  Issue  was  joined 
upon  the  material  averments  of  negligence,  and  for  an 
affirmative  defense  the  contributory  negligence  of  Penne- 
baker  was  charged.  The  cause  was  tried  by  the  court  without 
a  jury,  and  the  court  gave  judgment  for  plaintiffs,  its  find- 
ings conforming  exactly  to  the  allegations  of  the  complaint. 

The  principal  contention  advanced  upon  this  appeal  is  that 
the  evidence  introduced  by  plaintiffs,  giving  to  it  the  fullest 
weight,  utterly  fails  to  show  negligence  upon  the  part  of  the 
'^^^  defendant.  Appellant  contends,  for  its  second  proposi- 
tion, that  if  the  evidence  of  the  plaintiffs  be  held  sufficient 
to  charge  the  defendant  with  negligence,  it  must  be  con- 
cluded from  the  same  evidence  that  the  deceased  was  guilty 
of  contributory  negligence,  and,  finally,  it  is  urged  that  the 
court  erred  in  its  ruling  refusing  admission  to  certain  evi- 
dence proffered  by  the  defendant.  A  statement  of  the 
substance  of  plaintiffs'  evidence  is  made  necessary  for  a 
consideration  of  appellant's  contention  that  it  utterly  fails 
to  show  negligence  upon  its  part. 

The  evidence  disclosed  that  defendant,  an  electric  light  and 
power  corporation,  was  under  contract  to  supply,  and  en- 
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gaged  in  supplying,  light  and  power  to  the  municipality  of 
Fresno  and  to  private  users  and  consumers;  that  at  2  o'clock 
A.  M.  a  fire  was  discovered  in  the  building  before  mentioned. 
Alarms  of  fire  from  two  boxes,  Nos.  4  and  82,  representing 
contiguous  fire  districts,  were  turned  in  well-nigh  simulta- 
neously. Automatically  a  signal  was  thus  given  in  the  fire 
department  stations,  and  a  more  general  signal  by  the  blow- 
ing of  a  whistle  at  a  substation  of  the  electric  company, 
about  five  blocks  distant  from  the  actual  location  of  the  fire. 
Each  of  these  fire  districts  embraced  territory  of  five  or  six 
blocks.  So  that  a  recognition  and  understanding  of  the 
signal  as  being  from  district  4  or  district  82  would  indicate 
that  the  fire  was  somewhere  within  one  of  the  five  or  six 
blocks  embraced  respectively  in  such  district.  The  signal 
would  not,  and  did  not,  of  course,  indicate  the  building,  and 
would  not,  and  did  not,  indicate  whether  the  defendant  com- 
pany had  light  or  power  wires  that  would  be  affected  by  the 
fire,  though  of  course  there  would  be  imputed  to  the  com- 
pany knowledge  that  it  had  such  wires  within  the  district. 
The  firemen  arrived  promptly  at  the  scene  of  the  fire  and 
proceeded  to  fight  it  with  water  and  chemicals.  The  build- 
ing was  a  bicycle  repair-shop,  into  which  was  conducted 
power  used  in  operating  a  small  lathe.  The  wires  carried 
electricity  which  by  no  possibility  could  exceed  two  hundred 
and  sixty  volts;  two  hundred  and  sixty  volts  are  not  regarded 
as  dangerous  to  human  life,  much  less  as  deadly.  These 
wires  were  burned  and  fell  to  the  ground  by  reason  of  the 
fire,  and  lay  upon  the  ground  in  the  back  yard  of  the 
premises.  Certain  of  the  firemen  noticed  these  wires  ana 
saw  by  their  sputtering  that  they  ^^^  were  "hot"  and  "car- 
ried juice."  One  or  two  of  the  firemen  actually  received 
shocks  from  these  wires  and  jumped  away.  Discussion  arose 
amongst  the  firemen  as  to  whether  the  wires  were  dangerous. 
The  fire  chief  testifies:  "I  went  around  in  the  back  and 
there  was  quite  a  number  of  the  boys  [firemen]  had  been  in 
the  yard  and  they  had  come  out,  and  of  course  they  hadn't 
ought  to  come  out,  and  they  said  the  reason  they  came  out 
was  on  account  of  the  juice  being  in  there.  Others  spoke 
up  and  said  there  was  not  enough  in  there  to  hurt  anybody. 
and  I  went  in  there  ^nd  it  didn't  bother  me  at  all.  I  didn't 
feel  it.  I  never  got  a  particle  of  a  shock  at  all."  The  fire 
being  subdued  in  about  three-fourths  of  an  hour  from  the 
time  the  alarm  was  given,  the  chief  gave  orders  to  his  men 
to  carry  out  their  hose  and  other  paraphernalia  and  make 
ready  to  disperse.  Pennebaker,  in  the  performance  of  his 
duty,  went  into  the  yard,  his  feet  touched  and  became  en- 
tangled in  the  wires,  and  he  pitched  forward,  unconscious. 
He  was  dragged  out  by  his  fellows,  never  recovered  con- 
sciousness, and  died  within  an  hour.     The  chief  of  the  fire 
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department  testified  that  he  saw  one  or  more  of  the  employees 
of  the  defendant  at  the  fire,  but  it  is  not  shown  that  they 
were  on  duty,  were  charged  with  any  duty,  were  informed 
of  or  knew  that  the  wires  were  carrying  electricity,  or  even 
that  they  were  there  when  the  wires  were  carrying  electri- 
city, for  in  a  very  few  minutes  after  Pennebaker  was  struck 
down  the  city  electrician  climbed  the  pole  and  cut  the  wires. 
The  city  was  divided  by  the  defendant  into  districts,  and  the 
light  and  power  from  these  districts  could  be  turned  off  at 
the  substation.  A  man  was  maintained  there  day  and  night 
to  do  this,  upon  proper  demand.  No  demand  or  request 
was  made  in  this  instance.  The  effect  in  turning  out  the 
light  in  any  one  of  these  districts  would  be  to  leave  it  en- 
tirely without  electric  light  or  power.  Pennebaker  was  a 
vigorous  man,  in  the  prime  of  life. 

The  foregoing  is  a  fair  summarization  of  all  the  evidence 
upon  the  question  of  negligence  presented  by  plaintiffs.  It 
is  the  evidence  to  which  the  motion  for  nonsuit  was  addressed. 
It  is  to  be  noted  that  no  knowledge  was  brought  home  to 
defendant  that  the  fire  had  disturbed,  or  would  in  any  way 
disturb,  its  wires;  that  if  knowledge  that  there  was  a  fire 
and  the  general  location  of  that  fire  was  imputable  to  defend- 
ant '^^^  by  the  blowing  of  the  whistle,  such  knowledge,  in 
the  nature  of  things,  could  tell  them  no  more  than  that  it 
was  in  a  district  comprising  five  or  six  blocks.  No  knowl- 
edge was  imputed  or  was  imputable  to  defendant  that  the 
fire  was  even  in  a  building  containing  its  wires.  It  is  to 
be  noted,  moreover,  that  the  wires,  whose  detachment  caused 
the  fatal  accident,  did  not  fall  upon  any  public  way,  but 
in  the  back  yard  of  private  property.  Respondent  contends, 
and  the  trial  court  took  the  view,  that  this  uncontradicted 
evidence  was  legally  sufficient  to  establish  the  negligence  of 
defendant.  If  it  did,  it  can  be  but  upon  one  or  another  of 
two  theories,  both  of  which  are  advocated  by  respondent: 
First,  that  it  was  the  duty  of  defendant  to  have  disconnected 
its  wires  when  the  fire-alarm  was  sounded.  Second,  that  it 
was  the  duty  of  the  defendant  to  have  an  employee  at  the 
fire,  either  to  disconnect  the  wires  himself  or  to  signal  to 
the  substation  to  have  it  done.  A  third  theory  of  respondent, 
broader,  perhaps,  than  either  of  these,  is  that  by  the  very 
happening  of  the  accident,  under  the  indicated  circumstances, 
the  law  imputes  negligence  to  the  defendant,  and  that  there- 
fore the  nonsuit  was  properly  denied.  This  is  an  invocation 
of  the  doctrine  res  ipsa  loquitur. 

1.  In  support  of  the  first  contention  no  authority  is  cited, 
nor  do  we  think  any  can  be.  It  would  compel  defendant, 
upon  the  one  hand,  to  extinguish  all  light  and  power  in  a 
district,  regardless  of  the  necessity  of  so  doing,  or  be  held 
liable  for  any  consequences  that  might  follow  its  failure.    It 
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takes  no  account  of  the  fact  that  by  so  doing,  in  the  case  of 
a  night  fire,  a  district  would  be  left  in  complete  darkness, 
and  that  under  such  circumstances,  following  the  alarm  of 
fire,  panic  might  ensue  in  hotels,  lodging-houses  and  resi- 
dences, and  that  the  resulting  damage  might  far  exceed  that 
which  the  extinguishment  of  the  lights  was  designed  to  pre- 
vent. No  such  rule  of  law  exists,  nor,  we  take  it,  will  ever 
exist,  and  the  utmost  that  will  be  exacted  by  lighting  com- 
panies in  this  regard  is  that  they  shall  hold  themselves  in 
readiness  to  cut  off  the  electricity  when  the  necessity  arises 
and  they  are  informed  of  it  by  proper  authority. 

2.  Nor  is  negligence  imputable  to  the  defendant  because  it 
did  not  have  an  employee  at  the  fire,  charged  with  the  duty 
of  disconnecting  particular  wires,  or  signaling  for  the  dis- 
connection ^®^  of  the  district.  Any  reasonable  ordinance  in 
this  regard  which  a  municipality  might  adopt  would,  of 
course,  be  upheld,  and  if  injury  resulted  from  the  negligent 
failure  of  the  light  and  power  company  to  obey  the  terms 
of  such  ordinance,  undoubtedly  negligence  could  be  predi- 
cated upon  it.  But  here  no  such  exactions  were  required 
by  any  ordinance,  and  it  cannot  be  held  that  the  defendant 
failed  in  any  duty  with  which  the  law  charged  it  in  not  hav- 
ing such  employee  in  attendance  at  every  fire.  Indeed,  in 
New  Omaha  Thomson-Houston  Electric  Light  Co.  v.  Ander- 
son, 73  Neb.  84,  102  N.  W.  89,  where  an  ordinance  required 
electric  companies  to  send  one  or  more  competent  linemen 
to  fires  to  report  to  the  city  engineer  and  remove  or  dis- 
connect wires  where  directed,  the  court  held  that  this  im- 
posed no  further  duty  upon  the  company  than  that  of  so 
doing,  and  that  the  company  was  not  liable,  even  when  it 
was  shown  that  the  company's  linemen  invited  the  firemen 
to  proceed  to  lower  the  ladders,  declaring  that  the  wires  with 
which  it  thereupon  came  in  contact,  and  which  proved  to 
be  heavily  charged,  were  "dead."  The  court  ruled  that 
his  declaration  to  that  effect,  being  entirely  outside  of  the 
line  of  his  duty,  could  not  charge  the  defendant  company; 
that  defendant  light  company  owed  no  duty  to  the  firemen 
to  warn  them  of  danger  either  in  ascending  or  descending 
the  ladder  or  in  removing  it  from  between  the  wires  after 
the  fire  was  extinguished.  This  was  a  duty,  if  such  duty 
existed,  which,  under  the  ordinance  pleaded,  devolved  upon 
the  officers  of  the  city:  See,  also,  Trouton  v.  New  Omaha 
Thomson-Houston  Elec.  Light  Co.,  77  Neb.  821,  110  N.  W. 
569.  This  same  reasoning  and  authority  answer  the  argu- 
ment of  respondent  that  employees  of  the  defendant  were 
at  the  fire  that  night,  and  saw  the  fire  and  "undoubtedly 
the  flashing  of  the  electricity  and  the  condition  of  the  wires, 
yet  they  did  nothing."  In  addition  to  what  has  been  said 
in  this  regard  to  the  effect  that  they  were  not  there  in  the 
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performance  of  any  duty,  and  that  it  is  not  shown  that  they 
were  there  when  the  wires  were  charged  with  the  electricity, 
respondent's  argument,  for  a  still  further  reason,  is  felo 
de  se.  For  if  defendant's  employee,  a  mere  bystander  and 
looker-on,  can  be  charged  with  knowing  that  electricity  in 
dangerous  quantities  was  escaping  from  his  employer's 
wires,  how  much  more  is  Pennebaker  himself  charged 
^^^  with  this  knowledge,  when  he  was  a  fireman,  in  the  im- 
mediate vicinity  of  the  wires,  when  some  of  his  fellow-firemen 
had  received  shocks,  when  the  matter  had  been  discussed 
amongst  them,  when  a  cry  of  danger  had  been  given,  and 
when  in  the  resulting  conversation  it  had  been  argued  that 
the  wires  were  not  carrying  power  enough  to  injure  anybody. 
Clearly,  if  knowledge  of  a  dangerous  condition  arising  out  of 
the  presence  of  the  electric  current  in  the  fallen  wires  was 
chargeable  to  an  employee  of  defendant,  under  these  circum- 
stances, it  was  even  more  chargeable  against  Pennebaker,  and 
the  conclusion  would  be  unanswerable  that  his  own  negligence, 
after  such  knowledge,  proximately  contributed  to  his  death. 
3.  The  third  theory,  and  that  perhaps  most  strongly  relied 
upon  by  respondent,  is  that  the  facts  proved  established  neg- 
ligence per  se.  Herein  much  reliance  is  placed  upon  the  deci- 
sion of  the  supreme  court  of  Missouri  in  Gannon  v.  Laclede 
Gas  Light  Co.,  145  Mo.  502,  46  S.  W.  968,  47  S.  W.  907,  43  L. 
R.  A.  505.  This  decison  was  rendered  by  a  divided  court. 
While  there  are  expressions  in  the  prevailing  opinion  in  accord 
with  the  respondent's  contention,  the  real  question  decided  was 
quite  different.  The  action,  like  the  one  under  consideration, 
was  to  recover  damages  for  the  death  of  a  husband  and  father, 
himself  a  fireman.  The  proof  by  plaintiff  was  merely  to  the 
effect  that  the  deceased,  while  in  the  performance  of  his  duty 
as  fireman  at  a  fire,  was  killed  by  coming  in  contact  with 
heavily  charged  wires  of  defendant  company  lying  in  a  public 
alley.  In  its  essence  the  proof  went  no  further  than  this. 
The  defendant  company  showed  that  the  wires  were  burned 
through,  or  their  attachments  burned  down,  through  no  fault 
of  its  own,  by  an  accidental  fire;  that  it  received  no  notice, 
and,  indeed,  that  there  was  no  time  between  the  falling  of  the 
wires  and  the  accident  in  which  it  could  have  received  notice 
so  as  to  cut  off  the  current.  It  made  this  proof  full  and  com- 
plete by  unimpeached  witnesses  and  uncontradicted  testimony. 
The  verdict  of  the  jury  was  for  plaintiff.  The  supreme  court 
was  divided,  not  at  all  upon  the  question  whether  or  not  the 
defendant  company  had  made  full  and  complete  defense. 
That  was  admitted ;  but  upon  the  question  whether  or  not  the 
jury  was  bound  to  believe  and  decide  in  accordance  with  the 
evidence  of  the  defense,  a  bare  majority  holding  that  the  jury 
alone  were  triers  of  the  fact,  and  that  a  court  of  appeals  would 
^^"^  not  reverse  a  case  and  override  the  verdict  if  the  evidence 
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proved  unsatisfactory  to  the  jury,  however  satisfactory  it 
might  be  to  the  court,  the  minority  of  the  court  holding  that 
such  a  rule  gave  juries  uncontrolled  liberty  to  disregard  and 
reject  evidence,  which,  under  the  circumstances,  it  was  their 
duty  to  have  accredited. 

This  was  the  principal  point  of  controversy  between  the 
members  of  that  court.  In  the  prevailing  opinion,  it  is  true, 
language  is  used,  upon  which  respondent  here  relies,  which 
would  make  not  only  electric  light  companies,  but  every  other 
person  using  a  street,  saving  foot-passengers,  absolute  insurers 
in  case  injury  resulted  to  person  or  property.  An  instance 
of  such  a  declaration  is  found  in  the  following  language:  "It 
was  a  matter  of  the  plainest  duty  for  the  defendant  to  see 
that  the  streets  and  alleys  of  the  city,  along  which  by  permis- 
sion it  was  suffered  to  place  its  overhead  wires  for  its  own 
private  gain,  were  at  all  times  maintained  in  the  same  condi- 
tion as  to  safety  from  the  danger  of  electricity  as  they  were 
before  its  overhead  use  thereof  was  begun."  Every  added 
vehicle  upon  the  street  of  a  city  increases  the  danger  to  pedes- 
trians in  the  use  of  the  street.  Every  street-car  does  the  same. 
Every  suspended  sign  has  like  effect.  If  it  be  true  that  in  all 
these,  and  in  the  innumerable  other  instances  which  might 
be  cited,  the  street  must  be  as  safe  after  as  before  the  new 
use,  then  it  must  necessarily  follow  that  the  user  becomes  an 
absolute  insurer.  If  that  is  what  the  supreme  court  of  Mis- 
souri means,  it  must  suffice  to  say  that  it  stands  alone  in  its 
opinion,  without  reason  or  authority  in  its  support :  1  Thomp- 
son on  Law  of  Negligence,  sec.  802 ;  15  Cyc.  472.  If,  however, 
the  supreme  court  of  Missouri  meant  but  to  declare  that  where 
the  wires  of  an  electric  light  company,  heavily  charged  with 
electricity,  are  shown  to  be  lying  upon  a  public  street,  and 
injury  to  a  person  lawfully  upon  the  highway  results  from 
these  wires,  without  negligence  on  his  part,  a  presumption 
that  the  company  is  negligent  thus  arises,  and  the  burden  is 
cast  upon  it  to  overcome  this  presumption,  the  principle  of 
law  thus  declared  is  one  over  which  there  need  be  no  discus- 
sion, for  it  is  not  pertinent  or  applicable  to  the  present  case. 
Here,  no  wires  were  upon  the  public  street.  They  were  upon 
private  property  and  were  cast  to  the  ground  by  the  burning 
of  the  building  upon  that  property.  In  the  absence  of  ordi- 
nance ^^^  or  statute  changing  the  common-law  rule  in  this 
regard,  a  fireman  entering  a  building  under  imperative  public 
necessity  is  but  a  licensee,  who  assumes  the  risks  as  he  finds 
them,  and  to  whom  the  owner  of  the  premises  owes  no  special 
duty  to  maintain  those  premises  in  a  safe  condition :  New 
Omaha  etc.  Light  Co.  v.  Anderson,  73  Neb.  81,  102  N.  W.  89; 
Woodruff  V.  Bowen,  138  Ind.  431,  34  N.  E.  1113,  22  L.  R.  A. 
198;  Hamilton  v.  Minneapolis  etc.  Co.,  78  Minn.  3,  79  Am.  St. 
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Rep.  352,  80  N.  W.  693 ;  21  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
475.  "We  would  not  from  this  be  understood  as  holding  that 
in  all  cases  where  the  owner  is  exonerated,  an  electric  light  or 
power  company,  using  the  building  as  a  means  of  transmitting 
into  or  over  it  power  in  dangerous  quantities,  would  also  be 
exonerated.  A  broad  distinction  might  often  exist  between 
the  duty  of  the  owner,  who  had  no  control  over  the  dangerous 
current,  and  the  responsibility  of  the  company  using  the 
building  for  the  transmission  of  the  dangerous  force,  and 
whose  duty,  therefore,  it  was  to  control  it  in  all  proper  ways. 
So,  in  the  very  case  at  bar,  the  owner,  having  perhaps  little 
knowledge  of  the  force,  and  less  of  methods  of  its  control, 
might  well  be  held  nonliable  where  dereliction  of  duty  might 
be  charged  against  and  consequent  liability  might  be  imposed 
upon  the  electric  company,  if,  after  knowledge  of  the  danger- 
ous condition,  it  failed  promptly  to  remedy  it.  But,  under 
the  facts  here  stated,  such  knowledge  was  not  brought  home  to 
it,  and  it  was  not  chargeable  with  this  knowledge  as  matter  of 
law. 

It  should  be  repeated  that  in  this  case  there  is  no  question 
involved  of  deadly  wires  lying  in  a  street,  to  the  imminent 
danger  of  the  traveling  public.  There  is  no  question  of  faulty 
installation  or  operation.  Moreover,  the  defendant,  if  charge- 
able with  everything  else,  could  not  be  charged  with  the  main- 
tenance of  deadly  wires,  since,  notwithstanding  the  fact  that 
the  current  which  they  carried  caused  the  death  of  Penne- 
baker,  and  in  this  sense  they  proved  deadly,  a  defendant's 
conduct  is  to  be  judged  by  the  ordinary  knowledge  of  man- 
kind, and  it  is  in  evidence  that  two  hundred  and  sixty  volts 
was  the  utmost  which  the  wires  could  have  carried,  and  that 
the  shock  of  two  hundred  and  sixty  volts  is  not  regarded  as  at 
all  dangerous  to  human  life.  It  is  not  shown,  therefore,  that 
the  defendant  in  this  case  failed  in  any  duty  toward  the 
'^^^  deceased  which  was  imposed  upon  it  by  law.  If  it  has  not 
failed  in  such  duty,  it  is  not  legally  responsible  for  his  death. 

4.  The  court's  ruling  in  rejecting  offered  evidence,  of  which 
appellant  complains,  was  error.  This  evidence  consisted  of  a 
report  made  by  the  city  electrician  of  the  city  of  Fresno  to  the 
board  of  trustees,  showing  that  the  water  and  light  committee 
of  the  Fresno  city  council,  "to  which  was  referred  the  matter 
of  having  cut-off  switches  installed  for  controlling  electric 
currents  in  case  of  fire,  reported  a  meeting  with  the  officers  of 
the  San  Joaquin  Power  Company,  at  which  they  explained 
that  every  circuit  in  town  could  be  controlled  from  the  power- 
house, and  that  they  had  made  arrangements  with  the  tele- 
phone company  whereby  the  fire  chief,  or  city  electrician, 
by  asking  the  chief  operator  of  the  telephone  company  for 
the  power-house,  would  be  given  the  line  immediately,  and 
that  the  current  could  be  shut  off  quicker  and  with  a  great 
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deal  more  safety  in  any  district  of  the  city  by  an  attendant 
at  the  station."  This  report  was  by  the  trustees  of  the  city 
adopted  and  placed  on  file.  It  was  offered  to  be  shown  that 
the  city  electrician  had,  upon  occasions  of  fire  when  the  exi- 
gencies of  the  case  in  his  judgment  called  for  it,  requested  the 
cutting  off  of  a  district,  and  the  request  had  always  been 
promptly  complied  with.  And  it  was  offered  to  be  shown, 
moreover,  that  the  company  always  maintained  a  competent 
man  at  its  substation  for  the  purpose  of  doing  this  very  thing, 
and  that  on  the  occasion  of  this  fire  no  request  so  to  do  had 
been  made.  In  fact,  the  electrician  arrived  at  the  fire,  cut  the 
wires  himself,  but,  unfortunately,  a  few  minutes  after  Penne- 
baker met  his  death.  The  evidence  was  rejected  apparently 
upon  the  theory  that  it  did  not  amount  to  a  by-law  or  ordi- 
nance or  regulation  of  the  city,  and  so  could  not  operate  to 
change  defendant's  legal  duty  toward  the  deceased.  In  this 
view  the  court  was  clearly  in  error.  If  the  converse  of  the 
proposition  had  been  sought  to  be  proved,  namely,  that  with 
the  existence  of  such  an  understanding  the  company  had 
failed  upon  proper  request  to  disconnect  the  wires,  it  would 
not  be  doubted  that  it  would  furnish  strong  evidence  of  the 
company's  negligence.  Here,  if  it  be  conceded  that  the  under- 
standing or  arrangement  or  agreem.ent  or  convention  of  the 
parties  did  not  have  the  legal  effect  of  a  municipal  by-law, 
it  was  competent,  nevertheless,  to  show  that  it  was  an  accepted 
590  regulation  by  the  municipal  authorities  of  the  duty  of 
defendant  in  the  matter  of  fires,  that  it  was  an  agreement 
which  had  been  put  into  force,  and  which  had  always  been 
lived  up  to  by  the  company.  The  evidence  would  certainly 
have  a  strong  tendency  to  show  that  in  this  respect  the  com- 
pany was  not  delinquent  in  the  performance  of  its  duty,  and 
for  this  purpose  and  to  this  extent  it  should  have  been  ad- 
mitted and  weighed. 

These  considerations  cover  all  the  matters  called  to  the 
attention  of  the  court,  and  for  the  reasons  hereinbefore  given, 
the  judgment  and  order  appealed  from  are  reversed  and  the 
cause  remanded. 

Lorigan,  J.,  and  Melvin,  J.,  concurred. 

Hearing  in  bank  denied. 

Beatty,  C.  J.,  Dissented  from  the  order  denying  a  hearing  in  bank 
and  filed  the  following  opinion  on  December  17,  1910: 

I  dissent  from  the  order  denying  a  rehearing  of  this  cause.  It  is 
here  decided,  among  other  things,  that  the  superior  court  erred  in 
sustaining  the  objection  to  the  defendant's  offer  to  prove  the  adoption 
by  the  board  of  trustees  of  the  city  of  Fresno  of  the  following  report 
of  the  city  electrician; 
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"To  the  Honorable,  the  Board  of  Trustees  of  the  City  of  Fresno: 

"Gentlemen — The  undersigned,  the  city  electrician  of  the  city  of 
Fresno,  herewith  submits  for  your  consideration  his  report  for  the 
month  of  December  30,  1905,  as  follows,  to  wit: 

"  'On  the  13th  the  water  and  light  committee  met  representatives 
of  the  Power  Company  in  my  office  to  decide  on  some  safe  and  prac- 
tical method  of  handling  dangerous  wires  at  fires.  It  was  agreed 
that  by  giving  the  right  of  way  over  all  others  to  the  telephone  lines, 
to  the  city  electrician  and  fire  chief,  that  the  current  could  be  shut 
off  quicker  and  with  a  great  deal  more  safety  in  any  district  of  the 
city,  by  the  attendant  at  the  station.  As  with  switches,  it  would  be 
necessary  to  pull  at  least  two  to  kill  the  line,  and  it  would  be  neces- 
sary to  climb  the  poles  to  do  so.  And  besides,  it  is  possible  that  the 
switch  pole  might  be  in  range  of  the  fire,  in  which  case  the  switch 
would  be  useless. 

"  'Eespectfully  submitted, 

"  'C.  T.  McSHEEEY, 

« 'City  Electrician.'  '♦ 
If  this  report  had  been  offered  by  the  plaintiffs  in  support  of  their 
case,  I  think  it  would  have  been  harmful  error  to  have  excluded  it, 
for  it  would  have  proved  in  their  favor  that  the  necessity  of  provid- 
ing "some  safe  and  practical  method  of  handling"  the  wires  of  the 
defendant  carrying  dangerous  voltage  in  case  of  fires  had  been  recog- 
nized and  considered  both  by  the  city  authorities  and  by  the  defend- 
ant— that  it  had  been  agreed  that  a  proper  measure  of  precaution  in 
such  case  would  be  the  cutting  off  of  the  circuit  (i.  e.,  the  district) 
affected,  and  that  the  defendant's  plan  of  cutting  out  the  whole  dis- 
trict at  the  substation  had  been  adopted  in  preference  to  the  alterna- 
tive plan  of  providing  local  switches  within  the  various  districts. 
This,  in  connection  with  abundant  evidence  that  the  defendant's 
agent  at  the  substation,  knowing  that  a  fire  had  started  within  five 
or  six  blocks  of  the  station,  and  in  a  district  to  which  its  wires  ex- 
tended carrying  a  voltage  which  the  event  proved  to  have  been  deadly 
to  a  grown  man  in  apparently  sound  health,  had  neglected  for  forty 
minutes  after  the  alarm  of  fire  to  adopt  the  precaution  suggested  by 
defendant  itself  and  claimed  to  be  the  safest  and  most  practicable, 
would  have  made  out  a  clear  case  of  highly  culpable  negligence,  unless 
the  adoption  of  the  electrician's  report  can  be  constnted  as  a  valid 
agreement  exempting  the  defendant  from  any  obligation  to  cut  off 
the  current  from  a  circuit  where  a  fire  might  be  raging  until  its  agent 
at  the  substation  should  be  requested  to  do  so  by  the  city  electrician 
or  the  chief  of  the  fire  department.  This  indeed  seems  to  be  the  view 
of  the  court,  and,  as  appears  from  the  opinion,  is  the  ground  upon 
which  the  ruling  of  the  superior  court  is  condemned.  It  is  from  this 
view  that  I  dissent.  It  is  perhaps  a  just  inference  from  the  terms 
of  the  report  that  its  author  assumed  it  to  be  a  part  of  the  duty  of 
himself  and  the  fire  chief  to  the  public  (but  not  to  the  defendant)  to 
give  prompt  notice  of  the  occurrence  and  locality  of  the  fire  to  the 
persons  in  charge  of  the  defendant's  substation,  but  this  did  not 
exempt  the  defendant  from  the  duty  of  acting  promptly  upon  the. 
same  notice  coming  from  any  other  person  or  in  any  other  form. 
That  they  had  such  notice  and  neglected  to  act  upon  it  with  reason- 
able promptitude  was,  in  my  opinion,  amply  proved,  and  it  was  no 
error  as  to  the  defendant  to  exclude  the  electrician's  report  and  proof 
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of  its  adoption,  since  it  had  no  tendency  to  prove  that  the  neglect  to 
shut  off  the  current  at  the  station  was  excused  by  the  failure  of  the 
fire  chief  and  electrician  to  make  the  request. 

I  do  not  think  this  court  can,  on  the  evidence,  set  aside  the  finding 
of  the  trial  court  as  to  contributory  negligence. 

As  to  the  status  of  a  fireman  who  enters  a  burning  building  in  a 
city  in  the  vicinity  of  other  buildings  for  the  purpose  of  extinguish- 
ing the  fire  or  saving  life  or  property,  it  may  be  that  the  liability 
of  the  owner  for  any  injury  received  by  him  while  on  the  premises 
is  no  other  or  greater  than  it  would  be  to  a  mere  licensee,  but  the 
fireman  is  not  there  as  a  licensee  of  the  owner;  he  is  there  in  per- 
formance of  his  duty  as  a  public  servant  under  the  authority  and 
protection  of  regulations  clearly  within  the  police  power  of  the  state, 
and  of  superior  force  to  the  will  of  the  owner  of  the  premises;  and  he 
is  entitled  to  the  same  indemnity  for  injuries  caused  by  the  culpable 
negligence  of  others  as  if  he  were  on  a  public  street. 

As  to  the  comparative  harmlossness  of  less  than  five  hundred  volts 
res  ipsa  loquitur.  Either  these  wires  carried  more  than  five  hundred 
volts,  or  less  than  that  voltage,  though  harmless  to  most  men,  is 
deadly  to  some — and  those  few  are  entitled  to  protection.  And, 
finally,  the  argument  based  upon  the  serious  dangers  (of  panic,  etc.) 
involved  in  the  cutting  out  of  a  circuit  on  an  alarm  of  fire  does  not 
appear  to  consist  very  well  with  the  choice  of  a  plan  of  handling  its 
dangerous  wires  suggested  by  the  defendant  itself  and  approved  by 
the  city  trustees,  which  was  nothing  less  than  a  means  of  transmitting 
prompt  notice  of  the  outbreak  of  a  fire  to  the  substation  and  the  cut- 
ting out  of  the  circuit. 

Upon  this  view  of  the  case  the  question  presented  by  the  appeal 
is  not  whether  it  can  be  held,  as  a  matter  of  law,  that  it  was  culpable 
negligence  on  the  part  of  the  defendant  to  wait  for  ofl&cial  notice  of 
the  danger  before  adopting  any  precaution  against  it,  but  is,  on  the 
other  hand,  whether  it  can  be  held,  as  a  matter  of  law,  that  under 
the  facts  disclosed  by  the  evidence  there  was  no  culpable  negligence. 
Negligence  is  a  question  of  fact  and  not  of  law,  except  in  those  cases 
where  upon  the  facts  found  or  proved  there  can  be  no  reasonable 
difference  of  opinion  as  to  the  absence  of  culpability.  In  this  case 
the  judge  of  the  trial  court,  performing  the  function  of  a  jury,  has 
found  that  there  was  negligence.  I  do  not  think  that  his  conclusion 
was  unreasonable.  At  least  I  think  the  case  is  deserving  of  further 
consideration. 


The  Duties  and  Liabilities  of  Electric  Corporations  are  discussed  in 
the  note  to  Hebert  v.  Lake  Charles  Ice  etc.  Co.,  100  Am.  St.  Kep.  515. 
See,  also,  Gentzkow  v.  Portland  Ey.  Co.,  54  Or.  114,  135  Am.  St.  Bep. 
821. 

The  Owner  or  Occupant  of  a  Building  Owes  No  Duty,  at  common  law, 
to  keep  it  in  a  reasonably  safe  condition  for  members  of  a  public 
fire  department  who  may,  in  the  exercise  of  their  duties,  have  occa- 
sion to  enter  the  building:  Hamilton  y.  Minneapolis  etc.  Mfg.  Co.,  78 
Minn.  3,  79  Am.  St.  Eep.  350. 
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FOUNTAIN  V.  CONNECTICUT  FIRE  INSURANCE 
COMPANY. 

[158  Cal.  760,  112  Pac.  546.] 

FIRE  INSURANCE— Clause  Against  Falling  Building.— Where 
a  policy  provides  that  all  insurance  under  it  shall  cease  immediately 
in  the  event  that  the  building  in  which  the  insured  goods  are,  or  any 
part  of  the  building,  falls,  except  as  a  result  of  fire,  the  test  prop- 
erly is  not  whether  the  effect  or  extent  of  collapse  is  such  as  to  in- 
crease the  fire  risk  but  the  event  itself,  provided  what  falls  is  a 
material  or  important  part  of  the  structure,     (pp.  217,  218.) 

FIRE  INSURANCE. — A  Clause  in  an  Insurance  Policy  whose 
substance  is  within  the  law  of  California,  "a  policy  may  declare  that 
a  violation  of  specific  provisions  thereof  shall  avoid  it,"  must  be  en- 
forced by  the  courts  of  that  state,  whether  it  accords  with  justice  or 
not.     (p.  217.) 

FIRE  INSURANCE— Clause  Against  Falling  Building.— Where 
a  material  part  of  the  walls  of  a  building  tumble  down  by  reason  of 
an  earthquake,  and  destruction  is  completed  by  a  fire  following  there- 
upon but  caught  from  a  burning  structure  near  by,  recovery  of  insur- 
ance on  the  contents  of  the  building  cannot  be  had  under  a  policy 
containing  the  clause :  "If  a  building,  or  any  part  thereof  fall,  except 
as  a  result  of  fire,  all  insurance  by  this  policy  on  such  building  or 
its  contents  shall  immediately  cease."     (p.  218.) 

A.  B.  Ware  and  T.  C.  Van  Ness,  for  the  appellant. 
Thomas  J.  Geary,  for  the  respondents. 

''^^  SHAW,  J.  This  is  an  action  to  recover  upon  a  policy 
of  insurance  issued  by  the  defendant,  covering  goods  of  the 
plaintiff  contained  in  a  two-story  brick  building  situated  in 
the  city  of  Santa  Rosa,  known  as  the  Shea  Building,  It  had 
two  storerooms  on  the  ground  floor,  one  of  which  was  occupied 
by  Fountain.  The  second  floor  was  divided  into  rooms  used 
and  occupied  for  offices  and  one  room  which  was  occupied  by 
"^^^  the  society  of  "Eagles"  as  a  lodgeroom.  The  defendant 
appeals  from  an  order  denying  its  motion  for  a  new  trial, 
after  a  verdict  for  the  plaintiff. 

The  policy  contained  the  following  clause:  "If  a  building, 
or  any  part  thereof,  fall,  except  as  a  result  of  fire,  all  insur- 
ance by  this  policy  on  such  building  or  its  contents  shall 
immediately  cease."  The  building  referred  to  was  the  Shea 
Building  aforesaid. 

Upon  the  trial  it  was  admitted  by  the  defendant  that  it  was 
liable  to  the  plaintiffs  for  the  loss  to  the  full  amount  of  the 
policy  ($1,000),  "unless  it  could  make  good  its  defense  based 
upon"  the  above-quoted  clause  thereof.  The  fire  was  on  April 
18,  1906,  and  it  immediately  followed  the  earthquake  which 
occurred  at  fifteen  minutes  after  5  o'clock  in  the  morning  of 
that  day.  The  evidence  introduced  by  the  defendant  in  sup- 
port of  the  defense  aforesaid  showed  that  before  the  fire 
started  the  front  wall  of  the  Shea  Building,  from  the  roof 
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down  to  the  second  floor,  had  fallen  down,  leaving  the  roof 
unsupported  in  front,  so  that  the  front  part  of  it  dropped 
and  rested  upon  the  second  floor  at  the  top  of  the  first  story. 
This  was  the  substance  of  the  testimony  of  a  number  of  wit- 
nesses who  saw  the  building  immediately  after  the  earthquake. 
That  this  front  wall  was  a  substantial  and  important  part  of 
the  building,  and  that  the  falling  thereof  would  immediately 
terminate  the  policy  by  force  of  this  clause,  cannot  be  seriously 
disputed.  The  defense  was  therefore  established,  and  the 
order  must  therefore  be  reversed,  unless  other  evidence  raised 
a  substantial  conflict  on  the  subject. 

We  do  not  think  the  contention  of  the  plaintiff  that  there 
was  a  conflict  on  that  point  can  be  sustained.  The  evidence 
of  the  defendant's  witnesses  on  the  point  was  clear,  direct, 
positive  and  satisfactory.  That  on  behalf  of  the  plaintiff, 
which  it  is  claimed  creates  a  conflict,  is  in  substance  as  fol- 
lows : 

The  v/itness  Burris  said  that  he  made  an  examination  of 
the  front  and  rear  of  the  Shea  Building,  that  the  rear  did  not 
seem  to  be  damaged,  and  that  he  did  not  see  any  break  in  the 
structure  of  the  lower  walls,  nor  any  breaks  in  the  structure 
of  the  Fountain  storeroom.  On  cross-examination,  he  said  that 
the  "upper  story  seemed  to  be  shook  up  quite  a  little;  the 
windows  were  thrown  out  into  the  street  in  the  debris."  Re- 
ferring ''^2  to  that  and  the  other  buildings  included  in  the 
same  row,  he  said  that  the  upper  stories  were  "shot  up  pretty 
badly  and  a  great  deal  of  brick  and  awning-s  and  other  things 
thrown  down  on  the  sidewalk  and  out  on  the  street,"  and 
that  he  did  not  think  any  of  them  were  clear  out  and  down, 
but  "there  would  be  great  chunks  out  of  them,"  and  that  they 
could  not  have  been  occupied  until  repaired.  He  said  nothing 
about  the  position  of  the  roof,  and  apparently  was  not  ques- 
tioned concerning  it.  Hahman  was  in  his  own  storeroom  in 
the  lower  story  of  the  adjoining  building  half  an  hour  after 
the  earthquake.  He  entered  from  the  rear.  He  said  the  back 
walls  of  the  Shea  Building  were  intact,  but  he  said  nothing 
about  the  front  wall.  He  said  the  Shea  Building  was  burning 
at  that  time.  King,  another  witness,  occupied  a  storeroom  in 
the  adjoining  building  and  he  entered  it  from  the  rear.  The 
front  and  side  of  that  building  were  down.  He  said  nothing 
about  the  walls  of  the  Shea  Building.  Hoffer  had  an  office  in 
the  Shea  Building  over  the  storeroom  adjoining  that  occupied 
by  Fountain.  He  went  into  his  office  ten  or  fifteen  minutes 
after  the  earthquake.  He  said  the  side  walls  of  the  second 
story  were  standing  on  each  side  of  his  office,  that  the  east 
wall  of  the  Shea  Building  was  up  as  far  as  the  roof  and  the 
roof  had  slid  over  on  to  the  front — "it  kind  of  fell  out  that 
way  and  sort  of  dropped  down  in  front"  over  his  office.  On 
cross-examination  he  said  the  front  walls  where  he  occupied 
were  out,  that  Dr.  Mallory's  office  was  over  l^'ouutain's  store 
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and  that  Mallory's  office  was  out  just  like  his.  This  evidence 
is  wholly  insufficient  to  disprove  the  contention  that  the  part 
of  the  walls  which  had  fallen  was  not  an  important  and 
material  part  of  the  building.  The  witness  most  favorable  to 
the  plaintiff  was  Mr.  Burris,  and  his  testimony  alone  shows 
that  a  material  part  of  the  building  had  fallen.  Other  evi- 
dence established  the  fact  that  the  second  story  had  rather 
large  bay  windows  in  front,  and  these  windows,  he  says,  had 
fallen  out  into  the  street.  And  while  he  did  not  think  that 
any  of  the  upper  stories  in  that  row  were  clear  out  and  down, 
they  had  "great  chunks  out  of  them,"  and  the  buildings  could 
not  be  occupied  until  repaired.  Clearly  this  was  sufficient  to 
constitute  the  falling  of  a  material  and  substantial  part  of  the 
building. 

With  regard  to  the  time  when  the  fire  started,  the  theory 
7G3  advanced  is  that,  although  there  was  no  direct  evidence  on 
the  subject,  there  were  circumstances  sufficient  to  justify  the 
inference  that  the  first  effect  of  the  earthquake  may  possibly 
have  been  to  break  some  charged  electric  light  wire  in  the 
building,  so  as  to  cause  fire  therefrom  to  begin  before  the  shake 
had  caused  the  wall  or  window  to  fall.  We  have  not  given 
the  defendant's  evidence  on  this  point  in  detail  but  in  sub- 
stance it  satisfactorily  established  the  fact  that  the  fire  in  the 
Shea  Building  was  caused  after  the  earthquake,  by  fire  which 
originated  in  some  other  building  or  buildings,  in  the  same 
row  and  did  not  reach  the  Shea  Building  until  from  fifteen  to 
thirty  minutes  afterward.  There  was  clear  proof  that  very 
soon  afterward  fires  were  observed  in  two  of  these  near-by 
buildings,  and  that  there  was  none  at  that  time  in  the  Shea 
Building.  A  witness  for  plaintiff  said  that  about  a  minute 
after  the  earthquake,  from  his  house  seven  blocks  away,  he  saw 
a  column  of  smoke  seventy-five  to  one  hundred  feet  high  and 
half  as  large  as  the  courtroom  at  Santa  Rosa,  arising  from  the 
neighborhood  of  the  Fountain  store,  that  when  he  came  down 
town  he  located  that  fire  and  it  was  somewhere  in  the  rear  of 
the  Shea  Building,  or  another  building  not  adjoining,  but  that 
he  did  not  know  the  exact  spot  where  it  was  nor  within  forty 
feet  of  where  it  was;  that  he  did  not  look  to  see  what  was 
burning.  This  vague  and  uncertain  evidence  is  not  sufficient 
to  constitute  a  substantial  contradiction  of  the  other  witnesses, 
some  of  them  produced  by  the  plaintiffs,  who  testified  either 
directly  that  the  Shea  Building  was  not  on  fire  at  the  time 
they  reached  it,  or  saw  it,  after  the  earthquake,  or  to  cir- 
cumstances about  which  they  could  not  well  be  mistaken  and 
which  if  true  would  render  it  extremely  improbable,  if  not 
impossible,  that  the  building  could  have  begun  to  burn  until 
at  least  fifteen  minutes  after  the  earthquake,  and  then  only 
from  fire  communicated  from  the  adjoining  buildings.  It 
thus  being  established  that  the  building  was  not  on  fire  im- 
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mediately  after  the  quake,  there  is  no  basis  for  the  supposed 
inference  that  the  fire  therein  may  have  begun  before  the  wall 
fell.  The  defense  was  established,  the  verdict  was  contrary  to 
the  evidence,  and  the  new  trial  should  have  been  granted  for 
that  reason. 

One  of  the  instructions  was  as  follows:  "It  is  not  sufficient 
for  defendant,  in  order  to  avoid  its  ''®*  policy,  to  establish 
the  fact  that  the  building  described  in  the  policy  in  suit  had, 
before  it  began  to  burn,  suffered  some  injury,  or  that  any 
part  of  the  walls  of  said  building  had  fallen  before  the  con- 
tents of  the  building  were  destroyed  by  fire,  to  avoid  its  policy 
herein;  but  the  defendant  must  establish  by  a  preponderance 
of  evidence  that  such  a  material  portion  of  the  building  had 
fallen  before  the  fire  started  as  would  have  increased  the  fire 
risk  which  defendant  assumed  by  its  policy  on  such  building 
and  its  contents.  That  if  the  evidence  does  not  establish  the 
falling  of  such  a  material  portion  of  the  building,  then  I 
instruct  you  to  find  for  the  plaintiff." 

In  anticipation  of  a  new  trial  it  is  proper  to  determine 
whether  or  not  this  instruction  is  correct. 

Section  2611  of  the  Civil  Code  declares  that  "A  policy  may 
declare  that  a  violation  of  specified  provisions  thereof  shall 
avoid  it,  otherwise  the  breach  of  an  immaterial  provision  does 
not  avoid  the  policy."  We  are  bound  by  this  statutory 
declaration  of  the  law,  whether  it  accords  with  justice  or  not. 
The  clause  of  the  policy  on  this  subject  is  in  substance  the  same 
as  the  provision  of  the  code.  To  declare  that,  upon  the  hap- 
pening of  a  given  event,  "all  insurance  shall  immediately 
cease,"  is  but  another  way  of  saying  that,  if  the  event  hap- 
pens, the  obligation  created  by  the  policy  shall  become  void. 
The  effect  of  this  section  of  the  code,  in  connection  with  the 
fallen  building  provision  of  the  policy,  is  that  the  question 
whether  the  falling  of  a  part  of  the  building  increased  the 
fire  risk  or  not,  is  wholly  immaterial,  provided  the  part  of  the 
building  which  had  fallen  at  the  time  the  fire  started  was  a 
material  or  important  part  of  it.  The  instruction  was  erro- 
neous in  so  far  as  it  directed  the  jury  that  the  effect  of  the 
falling  of  the  part  of  the  building  must  have  been  to  increase 
the  fire  risk  and  that,  if  it  did  not,  the  defendant  would  be 
liable.  The  parties  had  the  legal  right  to  make  the  contract 
that  in  such  an  event  there  should  be  no  necessity  for  any 
inquiry  as  to  the  increase  of  risk  therefrom,  and  that  the  mere 
event  should  at  once  terminate  the  insurance,  and  having  done 
so,  the  defendant  is  lawfully  entitled  to  the  advantage  thereof. 
The  instruction  was  imperative  in  its  direction  to  the  jury, 
and  although  other  instructions  given  omitted  the  element  of 
increase  of  risk,  they  merely  caused  a  conflict  and  did  not 
cure  the  error.  It  is  impossible  to  say  which  instruction  the 
jury  obeyed. 
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''®'  The  decision  of  the  court  in  Bastian  v.  British  A.  A.  Co., 
143  Cal.  287,  77  Pac.  63,  66  L.  R.  A.  255,  was  in  substance 
based  upon  the  principles  above  stated.  The  doctrine  that 
the  breach  of  an  immaterial  provision  of  the  policy  does  not 
avoid  it  Is  not  applicable,  under  the  code,  where  the  policy 
expressly  declares  that  it  shall  avoid  it.  In  Clayburgh  v. 
Agricultural  Ins.  Co.,  155  Cal.  708,  102  Pac.  812,  18  Ann. 
Cas.  579,  w^  were  discussing  the  question  of  what  was  a 
sufficiently  important  "part"  of  a  building,  under  the  fallen 
building  clause  of  a  policy,  to  make  the  policy  void  if  such 
part  should  fall.  The  instruction  there  considered  was  passed 
as  substantially  correct  in  effect,  and  this  was  put  upon  the 
ground,  that,  although  it  did  refer  to  the  increase  of  the 
fire  risk  as  a  result  of  the  falling  of  the  part  of  the  building, 
it  did  not,  when  taken  as  a  whole,  declare  that  such  increase 
must  occur  in  order  to  avoid  the  policy,  but  only  that  the 
part  fallen  must  be  important  enough  to  materially  impair 
the  usefulness  of  the  building.  In  substance  that  decision 
was  that  to  constitute  an  infraction  of  the  fallen  building 
clause,  some  material  or  substantial  part  of  the  building,  as 
distinguished  from  a  trivial,  minute  and  unimportant  part 
thereof,  must  have  fallen.  The  question  of  a  consequent  in- 
crease of  risk  was  not  held  to  be  essential  to  the  avoidance  of 
the  policy,  if  the  part  which  had  fallen  was  a  material  and 
important  part  of  the  building. 

The  question  involved  in  this  instruction  is  of  no  practical 
importance  upon  a  new  trial,  unless  the  evidence  should  be 
more  favorable  to  the  plaintiff  than  that  given  upon  the  trial 
under  consideration.  For  there  can  be  no  doubt  that  the  fall- 
ing of  even  so  much  of  the  building  as  Burris  testified  had 
fallen  would  increase  the  risk  of  fire.  It  is  proper  to  remark 
further  that  the  evidence  does  not  present  the  question 
whether  or  not  the  defendant  would  be  liable  if  the  fire  had 
started  in  the  building  before  any  part  of  it  fell,  and  before 
it  reached  plaintiff's  goods  a  material  part  of  the  building 
had  fallen  as  a  result  of  the  earthquake  and  not  as  a  result 
of  the  fire. 

Other  questions  are  discussed  in  the  briefs  in  this  case,  but 
the  probability  that  they  will  arise  upon  a  new  trial  is  so  re- 
mote that  we  do  not  deem  it  necessary  to  consider  them. 

The  order  denying  a  new  trial  is  reversed, 

''^^  Angellotti,  J,,  Sloss,  J,,  Lorigan,  J.,  Henshaw,  J,,  and 
Melvin,  J.,  concurred. 


The  "EarthquaJce"  Clause  in  Policies  of  Fire  Insurance  is  the  subject 
of  a  note  to  McEvoy  v.  Security  Fire  Ins,  Co.,  132  Am,  St.  Kep.  437. 

In  Pacific  etc.  Co.  v.  WUliamsburg,  158  Cal,  367,  111  Pac,  4,  the 
policy  of  fire  insurance  sued  on  contained  a  provision  that  the  insur- 
ance company  should  not  b«  liable  for  loss  caused  directly  or  indi- 
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rectly  by  invasion,  or  by  order  of  any  civil  authority;  or  for  loss  or 
damage  occasioned  by  or  through  any  earthquake.  The  court,  in  deal- 
ing with  the  policy,  recognized  the  distinction  made  by  it  between 
loss  caused  "directly  or  indirectly"  by  certain  means  other  than  earth- 
quake and  "loss  or  damage  occasioned  by  or  through  earthquake. 
"The  omission  of  the  words  'directly  or  indirectly,'  from  the  clause 
dealing  with  earthquake,"  said  the  court,  "justifies  a  limitation  of 
that  clause  to  loss  occasioned  directly,  as  well  as  proximately,  by 
earthquake.  Where  the  peril  insured  against  is  fire,  and  the  peril 
not  insured  against  is  earthquake,  the  defendant  is  liable  for  a  loss 
by  fire  although  the  earthquake  was  the  remote  cause  of  the  loss; 
and  it  is  not  a  defense  to  an  action  on  a  policy,  such  as  the  above, 
that  on  the  day  of  the  fire,  an  earthquake  occurred  which  started  a 
fire  on  other  property,  and  that  such  fire  subsequently  spread  from 
building  to  building  until  it  involved  and  destroyed  the  property 
insured. 

In  Davis  v.  Connecticut  Fire  Ins.  Co.,  158  Cal.  766,  112  Pac.  549, 
the  policy  issued  by  the  defendant  company  contained  the  following 
clause:  "If  a  building  or  any  part  thereof  fall,  except  as  the  re- 
sult of  fire,  all  insurance  by  this  policy  on  such  building  or  its  con- 
tents shall  immediately  cease";  and  the  whole  defense  to  an  action 
on  the  policy  turned  upon  the  question  whether  or  not  the  fire  attacked 
the  goods  before  a  part  of  the  building  had  fallen.  The  jury 
answered  that  it  did.  The  proof  showed  conclusively  that  an  earth- 
quake alone  caused  the  fall  of  a  sufficient  part  of  the  building  to 
destroy  its  distinctive  character  as  a  building  and  to  increase  the 
risk  from  fire.  The  court,  in  construing  such  fallen-building  clause, 
considered  that  the  most  reasonable  interpretation  of  it  is  that  it 
does  not  apply  to  the  caSe  of  a  building,  or  part  thereof,  falling  after 
it  has  begun  to  burn,  if  the  insurance  is  on  the  building,  and  per- 
haps even  if  it  is  only  on  goods  therein,  and  that  where  goods  only 
are  involved,  it  does  not  apply  where  the  goods  have  begun  to  burn 
before,  and  are  burning  at  the  time  the  fall  occurs.  "When  the  fire 
begins  to  burn  the  property  insured,  the  thing  insured  against  has 
happened,  the  liability  has  begun,  some  loss  has  become  inevitable." 
"The  better  rule,"  said  the  court,  "is  to  hold  that  the  liability  of  the 
insurer,  so  far  as  this  clause  is  concerned,  is  fixed  by  the  conditions 
existing  at  the  time  the  fire  and  consequent  loss  begins,  and  is  not 
affected  or  changed  by  the  fall  of  the  building,  or  a  part  thereof, 
subsequently  but  before  tho  destruction  is  complete." 
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CHAFFEE  V.  WIDMAN. 

[48  Colo.  34,  108  Pac.  995.] 

APPEAL  —  Nonappealable  Judgment. — Appearance  on  appeal 
from  a  judgment  which  is  not  appealable  may  entitle  the  cause  to  be 
entered  as  pending  on  error,     (p.  221.) 

APPEAL — Nonappealable  Judgment — ^Dismissed. — If  a  case  is 
appealed  which  is  not  appealable,  and  the  appellee  does  not  enter  an 
appearance,  the  appeal  may  be  dismissed,  and  thus  the  party  seeking 
to  have  a  case  reviewed  in  the  supreme  court  may  lose  his  right  to 
a  review,     (p.  221.) 

BBOKEB — When  Entitled  to  Commission. — In  order  for  a  real 
estate  broker  to  be  entitled  to  commission  he  must  have  accomplished 
all  that  he  undertook  to  do — found  and  produced  a  person  ready, 
willing  and  financially  able  to  purchase  at  the  price  and  upon  the 
terms  and  conditions  fixed  by  his  employer,  and  he  must  have  been 
the  procuring  cause  of  the  sale,  and  the  means  employed  by  him  and 
his  efforts  must  have  procured  the  sale.     (p.  223.) 

BBOKEB — Commissions — ^Abandoned  Negotiations — Subsequent 
Sale. — When  a  broker  opens  negotiations  but  fails  to  bring  the  pros- 
pective purchaser  and  owner  together,  and  they  are  abandoned  with- 
out fault  of  the  owner,  and  the  latter  subsequently  sells  to  the  same 
party,  without  further  effort  on  the  part  of  the  broker,  the  owner  is 
not  liable  to  the  broker  for  commissions,     (p.  224.) 

PLEADING — Variance. — ^A  Plaintiff  must  Becover,  if  at  all, 
upon  the  contract  alleged  in  his  complaint;  thus  in  an  action  to  re- 
cover commissions  under  an  express  contract,  the  plaintiff  cannot 
recover  compensation  for  a  different  transaction,     (p.  224.) 

Charles  M.  Corlett  and  George  Corlett,  for  the  appellant. 

James  P.  Veerkamp,  for  the  appellee. 

35  GABBEKT,  J.  Chaffee,  as  plaintiff,  brought  suit 
against  Widman  &  "Widman,  as  defendants,  to  recover  the 
amount  of  commissions  which  he  and  one  Ambler  claimed 
to  have  earned  in  effecting  a  sale  of  land  belonging  to  the 
Widmans.  The  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  defendants,  from  which  plaintiff  appealed  to  this 
court.  We  have  no  jurisdiction  to  entertain  the  appeal — Civil 
Code,  sec.  388;  as  amended.  Session  Laws  1907,  278 — but  as 

(220) 
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the  defendants  have  entered  an  appearance,  we  have  directed, 
by  virtue  of  section  388a  of  the  code,  that  the  cause  be 
entere'd  as  pending  on  error,  and  shall  consider  it  accordingly. 
The  code  provisions  to  which  we  have  referred  provide  when 
the  defeated  party  may  appeal  to  this  court,  and  they  should 
be  observed.  If  a  case  is  appealed  which  is  not  appealable, 
and  the  appellee  does  not  enter  an  appearance,  the  appeal 
may  be  dismissed,  and  thus  the  party  seeking  to  have  a  case 
reviewed  in  this  court  may  lose  his  right  to  a  review:  Brady 
V.  People,  45  Colo.  364,  101  Pac.  340.  We  mention  ^e  this 
for  the  reason  that  recently  so  many  cases  have  been  brought 
here  on  appeal  which  are  not  appealable,  and  can  only  be 
reviewed  on  error. 

Numerous  errors  are  assigned  by  counsel  for  plaintiff, 
but  as  the  undisputed  testimony  establishes  a  state  of  facts 
from  which  it  is  apparent  plaintiff  was  not  entitled  to  recover 
a  commission  from  the  Widmans,  it  is  only  necessary  to  dis- 
cuss that  phase  of  the  case. 

Plaintiff  lived  in  the  state  of  Nebraska.  He  entered  into  an 
arrangement  with  a  firm  engaged  in  the  real  estate  business 
in  the  San  Luis  valley,  under  the  name  of  the  Southern  Col- 
orado Land  Companj'^,  by  which  he  was  to  be  allowed  a  share 
of  the  commissions  earned  by  the  land  company,  in  effecting 
sales  to  parties  whom  he  secured  to  purchase  lands  this  firm 
had  listed.  Ambler,  above  named,  was  a  member  of  this  firm. 
In  the  spring  of  1903  plaintiff  brought  Halsey  L.  Hawkins 
and  Doiiald  A.  Gove  to  the  valley  for  the  purpose  of  selling 
them  land.  Accompanied  by  a  member  of  the  Southern 
Colorado  Land  Company  these  prospective  purchasers  and 
plaintiff  visited  the  Widman  ranch.  Prior  to  this  Thomas  G. 
Hawkins,  who  also  lived  in  Nebraska  and  was  the  father  of 
Halsey  L.,  had  visited  the  ranch  in  question,  and  obtained 
from  the  owners  the  price  at  which  they  would  sell.  Through 
plaintiff  and  his  associates,  constituting  the  Southern  Col- 
orado Land  Company,  such  negotiations  were  had  that  the 
Widmans  agreed  to  sell  for  $20  per  acre,  or  $16,000  for  the 
ranch.  Thereupon  a  written  agreement  was  entered  into  be- 
tween the  Widmans  and  Thomas  G.  and  Halsey  L,  Hawkins 
(the  latter  representing  his  father),  by  the  terms  of  which 
the  Widmans  agreed  to  sell  to  the  Hawkinses  for  the  sum  of 
$16,000,  $500  being  paid  in  cash,  one-half  of  the  remainder 
to  be  paid  on  or  before  March  1,  1904,  at  which  time  ^''  a 
note  of  the  purchasers  for  the  remainder  of  the  purchase  price 
secured  by  mortgage  on  the  premises  was  to  be  executed,  and 
the  transaction  closed.  (Perhaps  it  is  not  entirely  clear  from 
the  record  whether  the  elder  Hawkins  was  in  Colorado  at  this 
time,  but  that  is  of  no  material  moment.) 

On  the  same  day  this  contract  was  made  the  Widmans 
entered  into  a  written  agreement  with  plaintiff  and  his  as- 
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sociates,  the  members  of  the  firm  of  the  Southern  Colorado 
Land  Company,  regarding  commissions.  In  this  agreement 
the  Widnians  were  designated  parties  of  the  first  part  and 
Chaffee  and  his  associates  parties  of  the  second  part.  In  stat- 
ing the  terms  of  this  agreement,  we  shall,  for  convenience, 
refer  to  them  accordingly. 

By  this  agreement  the  Widmans  employed  the  parties  of 
the  second  part  to  procure  a  purchaser  for  the  ranch  in  ques- 
tion for  the  sum  of  $16,000.  It  then  provides,  so  far  as 
material  to  any  question  involved  in  this  case,  that  "if  the 
parties  of  the  second  part  procure  a  purchaser  for  the  ranch 
who  shall,  on  or  before  March  1,  1904,  pay  or  secure  to  the 
parties  of  the  first  part  the  sum  of  $16,000,"  then  the  "Wid- 
mans should  pay  the  parties  of  the  second  part,  as  commis- 
sions, certain  sums,  and  execute  certain  notes  to  the  respective 
parties  of  the  second  part,  aggregating  $3,200.  The  contract 
further  provides  that  should  the  parties  of  the  second  part  fail 
to  procure  a  purchaser  for  the  lands  for  the  sum  and  within 
the  time  specified,  then  no  commission  is  to  be  paid.  Such, 
unquestionably,  is  the  purport  and  meaning  of  the  contract, 
although  not  so  stated  in  express  words.  It  was  on  this  con- 
tract that  plaintiff  based  his  cause  of  action  declared  upon 
in  his  complaint  in  which  he  gave  it  the  construction  as  to 
time  within  which  he  was  to  secure  a  purchaser,  we  have 
given  it.  He  then  alleges  in  his  complaint  that  in  ^®  pur- 
suance of  his  employment  as  evidenced  by  the  contract,  he  and 
his  associates  procured  Thomas  G.  Hawkins  and  Donald  A. 
Gove  on  or  before  March  1,  1904,  to  open  negotiations  with 
the  Widmans  to  purchase  their  ranch,  with  the  result  that  on 
the  18th  of  that  month  a  deal  for  the  premises  was  consum- 
mated in  accordance  with  the  terms  and  conditions  of  the 
contract  upon  which  he  bases  his  right  to  a  recovery.  He 
alleges  that  Ambler  has  assigned  to  him  his  share  of  the 
commission  under  this  contract. 

It  is  evident  that  the  parties  entered  into  this  agreement 
in  expectation  that  the  contract  which  the  Hawkinses  entered 
into  with  the  Widmans  would  be  carried  out  and  the  com- 
missions provided  were  based  upon  this  contingency,  and  while 
it  may  be  true  that  plaintiff  and  his  associates  would  have 
been  entitled  to  recover  the  compensation  provided  for  in  the 
event  they  procured  some  other  purchaser  for  the  lands  within 
the  time  limited  and  upon  the  terms  specified  (this  is  evi- 
dently the  theory  upon  which  the  complaint  was  framed),  it 
becomes  important  to  consider  what  follows,  as  it  demonstrates 
beyond  question  that  plaintiff  failed  to  make  the  case  de- 
clared upon  in  his  complaint. 

In  January,  1904,  he  returned  to  Colorado  evidently  satis- 
fied that  it  was  doubtful  if  the  Hawkinses  would  be  able  to 
purchase  the  ranch.    He  had  a  conversation  with  one  of  the 
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Widmans  (a  brother  of  the  defendants)  in  which  he  asked 
him  to  assist  in  pushing  the  deal  through  before  the  contract 
expired,  and  requested  that  it  might  be  extended  beyond 
March  1st,  in  order  to  give  him  an  opportunity  to  interest 
someone  else  in  the  purchase  of  the  ranch.  It  does  not  ap- 
pear that  the  request  to  extend  the  contract  was  granted,  or 
that  the  defendants  were  requested  to  extend  it.  In  the 
meanwhile,  before  it  had  expired,  the  Widmans  urged  plaintiff 
and  one  of  his  associates  ^'*  to  complete  the  sale.  They  were 
not  successful,  and  the  result  was,  that  the  Ilawkieses  sur- 
rendered their  contract.  It  does  not  appear  that  the  Wid- 
mans or  anyone  else  was  responsible  for  this  result,  except 
that  it  was  caused  by  the  inability  or  refusal  of  the  Hawkinses 
to  consummate  the  purchase  under  their  contract.  Shortly 
after  the  time  when  this  contract  expired,  one  William  A. 
Gove,  who  also  lived  in  Nebraska,  came  to  Colorado  to  look 
after  a  ranch  he  had  purchased  in  the  valley.  While  in 
Monte  Vista  he  met  another  real  estate  firm,  known  as  Graves, 
Ahrens  &  Blakey.  Blakey  had  been  one  of  the  members  of 
the  firm  known  as  the  Southern  Colorado  Land  Company,  but 
it  had  been  dissolved.  Graves  &  Company  endeavored  to  in- 
terest Gove  in  the  Widman  ranch,  and  to  this  end  called  in 
one  of  the  Widmans,  who  offered  to  sell  the  ranch  for  $15,500 
on  terms  with  respect  to  deferred  payments  much  more  fav- 
orable than  those  embraced  in  the  contract  with  the  Haw- 
kinses. The  proposition  of  Widman  to  sell  was  reduced  to 
writing,  and  Gove  carried  it  to  Nebraska,  and  delivered  it  to 
Thomas  G.  Hawkins.  The  latter  wrote  a  letter  to  one  of  the 
Widmans,  saying  he  was  unable  to  accept  it.  Not  long  after, 
Hawkins  met  Donald  A.  Gove,  who,  it  will  be  remembered, 
was  in  Colorado  when  the  contract  between  the  Hawkinses  and 
the  Widmans  was  executed.  He  succeeded  in  interesting  this 
Mr.  Gove,  who  stated  that  if  he,  Hawkins,  could  get  the  ranch 
on  the  terms  submitted  by  Widman,  as  embraced  in  the 
proposition  delivered  to  William  A.  Gove,  that  he  would  go 
in  with  him  and  make  the  purchase.  Accordingly,  Hawkins 
wired  Widman  that  he  had  reconsidered  his  letter  declining 
to  accept  the  proposition  submitted  him,  and  that  he  would 
come  out  and  close  the  deal.  A  short  time  afterward  Hawkins 
and  Gove  came  to  Colorado  and  purchased  the  ranch. 
■***  This  was  about  March  18,  1904.  On  this  transaction  the 
Widmans  paid  Graves  and  his  associates  a  commission  of 
$1,600. 

The  general  rule  applicable  to  the  case  at  bar  is,  that  in 
order  for  a  real  estate  broker  to  be  entitled  to  commission  he 
must  have  accomplished  all  that  he  undertook  to  do  under 
his  contract  of  employment;  that  is  to  say,  he  must  have  found 
and  produced  a  person  who  was  ready,  willing  and  financially 
able  to  purchase  the  property  which  he  was  engaged  to  sell,  at 


224  139  American  State  Reports.  [Colo. 

the  price,  and  upon  the  terms  and  conditions  fixed  by  his  em- 
ployer, and  must  make  it  appear  that  he  was  the  efficient 
agent  or  procuring  cause  of  the  sale,  and  that  the  means 
employed  by  him  and  his  efforts  resulted  in  a  sale:  "Wheeler 
V.  Beers,  45  Colo.  547,  101  Pac.  758;  Lawrence  v.  Weir,  3 
Colo.  App.  401,  33  Pac.  646 ;  Babcock  v.  Merritt,  1  Colo.  App. 
84,  27  Pac.  882 ;  Cole  v.  Thornburg,  4  Colo.  App.  95,  34  Pac. 
1013 ;  Geiger  v.  Kiser,  47  Colo.  297,  107  Pac.  267 ;  23  Ency. 
914. 

Thus  tested,  it  is  apparent  that  plaintiff  was  not  entitled 
to  a  commission  on  the  transaction  declared  upon.  His  con- 
tract of  employment  had  expired  by  limitation,  when  the  Wid- 
mans  again  began  negotiations  for  a  sale  of  their  ranch.  The 
contract  of  the  Hawkinses  with  the  "Widmans  had  been  aban- 
doned at  this  time,  and  he  was  in  no  sense  instrumental  in 
bringing  about  the  subsequent  negotiations  which  finally 
culminated  in  a  sale.  They  were  begun  and  successfully  car- 
ried to  a  termination  by  different  parties,  after  the  Hawkins 
contract  had  been  abandoned  and  the  contract  in  which 
plaintiff  was  interested  had  expired.  The  only  circumstance 
upon  which  plaintiff  could  base  any  semblance  of  a  right  to 
a  recovery  is,  that  Thomas  G.  Hawkins,  one  of  the  purchasers, 
was  a  party  to  the  original  contract  entered  into  with  the 
Widmans;  but,  as  we  have  seen,  ^*  this  contract  was  aban- 
doned, and  so  far  as  disclosed  by  the  record,  without  any 
collusion  between  the  Widmans  and  the  Hawkinses,  or  bad 
faith  on  their  part.  When  a  broker  opens  negotiations  but 
fails  to  bring  the  prospective  purchaser  and  owner  together, 
and  they  are  abandoned  without  fault  of  the  owner,  and  the 
latter  subsequently  sells  to  the  same  party,  without  further 
effort  on  the  part  of  the  broker,  the  owner  is  not  liable  to  the 
broker  for  commissions. 

It  is  said  in  the  brief  of  counsel  for  plaintiff  that  it  is  not 
disputed  that  a  binding  contract  was  entered  into  between 
the  Hawkinses  and  the  Widmans.  It  is  also  said  that  where 
a  binding  contract  was  entered  into,  and  it  is  found  that  the 
purchaser  is  unable  to  comply  with  the  terms  thereof,  the 
purchaser  is  liable  for  commission  at  the  suit  of  the  agent.  If 
we  concede  that  by  these  claims  it  is  meant  to  say  that  by  the 
contract  the  Hawkinses  agreed  to  purchase  and  the  Widmans- 
to  sell  their  ranch,  and  the  latter  could  have  enforced  it,  and 
is,  therefore,  liable  under  the  commission  contract,  even 
though  the  Hawkinses  refused  to  purchase,  it  cannot  avail 
plaintiff.  He  did  not  declare  upon  the  Hawkins  contract  in 
his  complaint,  but  on  an  entirely  different  transaction.  A 
plaintiff  must  stand  or  fall  by  the  case  stated  in  his  complaint. 
If  he  fails  to  establish  the  case  thus  stated,  he  cannot  recover 
upon  another. 
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According  to  the  facts  established  by  the  undisputed  testi- 
mony, plaintiff  failed  to  establish  a  case;  and  it  is  not  neces- 
sary to  discuss  the  other  questions  urged  upon  our  attention 
by  his  counsel. 

The  judgment  of  the  district  court  is  affirmed. 

Chief  Justice  Steele  and  Mr.  Justice  White  concur. 


WHEN  HAS  A  BEOKEE  EAENED  HIS  COMMISSION. 
L  Eight  to  Compensation. 
a.  In  General,  225. 
"b.  Necessity  of  Proving  Emjdojmient,  227. 

c.  Eatification  of  Broker's  Acts,  228. 

d.  Eevocation  of  Broker's  Authority,  229. 

e.  Abandonment  of  Employment,  231. 
n.  Sufficiency  of  Broker's  Services. 

a.  In  General,  232. 

b.  Completion  of  Negotiations,  234. 

m.  Negotiation  of  Contract  Different  from  One  Authorized. 

a.  In  General,  235. 

b.  Optional  or  Provisional  Contract,  237. 

c.  Illegal  Transaction,  238. 

d.  Contract  in  Excess  of  Authority,  239. 

IV.  Time  During  Which  Negotiations  must  be  Completed. 

a.  In  General,  240. 

b.  When  No  Specific  Time  Limits  Agency,  240. 

c.  When  Period  of  Time  is  Limited,  241. 

d.  Expiration  of  Contract  of  Employment,  241. 

e.  Time  not  Essence  of  Employment,  242. 

f .  Extensiwi  of  Time  of  Employment,  242. 

g.  Agency  Coupled  With  an  Interest,  244. 
h.  Exclusive  Agency,  244. 

i.  Miscarriage  of  Notice  of  Sale  to  Principal,  244. 

V.  Necessity  of  Broker  Being  Procuring  Cause  of  Sale. 

a.  In  General,  245. 

b.  Necessity  of  Being  Successful,  247. 

c.  Negotiations  Direct  With  Principal. 

1.  In  General,  247. 

2.  Duty  of  Principal  to  Notify  Broker,  248. 

3.  Agreement  to  Pay  Commission,  248. 

4.  When  Broker  has  Been  Instrumental  in  Sale,  249. 

d.  When  Purchaser  Eefuses  or  is  Financially  Unable  to  Per- 

form, 250. 

e.  When  Several  Brokers  are  Employed,  251. 

VI.  Failure  of  Negotiations  Through  Defect  in  Title. 

a.  In  General,  253. 

b.  Ignorance  of  Broker  of  Defects  in  Title,  254. 

c.  Knowledge  by  Broker  of  Defects,  255. 
VII.  Bringing  Parties  Together,  256. 

VIII,  Compensation  from  Both  Parties,  257. 

IX.  When  Eight  to  Commission  Depends  on  a  Sale,  258. 
X.  Calling  a  Broker  by  Mistake,  258. 

I.    Eight  to  Compensation, 
a.     In  General. — The  foundation  of  a  broker's  claim  to  compensa- 
tion must  be  a  contract  for  its  payment,  express  or  implied,  and  the 
Am.  St.  Rep.,  Vol.  139 — 15 
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whole  service  contracted  for  must  be  rendered  before  the  right  to 
compensation  can  attach:  Crosby  v.  St.  Paul  Lake  Ice  Co.,  74  Minn. 
82,  76  N.  W.  958.  One  single  sale  of  land  for  reward  by  one  for 
another,  taken  alone,  without  anything  'to  show  that  the  former 
professed  to  follow  or  practice  the  business  of  a  broker,  buying  or 
selling  for  others  stocks,  securities  or  other  property  for  commission 
or  reward,  will  not  make  him  such  broker,  under  section  2,  chapter 
32  of  the  West  Virginia  code.  But  where  one  promises  to  pay  an- 
other for  making  a  single  sale  of  land,  the  consideration  is  sufficient 
to  make  the  promise  enforceable:  Jackson  v.  Hough,  38  W.  Va.  236, 
18  S.  E.  575.  And  where  a  real  estate  broker  agreed,  before  his 
commissions  were  earned,  that  they  should  be  paid  by  the  convey- 
ance of  lots  of  land,  and  selected  the  lots  he  would  take,  and  a  deed 
for  them  was  duly  tendered  him,  which  he  refused  to  accept,  it  was 
held  that  he  could  not  maintain  an  action  for  the  recovery  of  his 
commission  in  money:  Bailey  v.  Gardner,  6  Abb.  N.  C.  147. 

A  mandate  or  procuration  to  sell  land  is  gratuitous  unless  there  is 
an  agreement  to  the  contrary  under  the  Louisiana  Civil  Code,  article 
2991.  Therefore,  where  real  estate  is  placed  in  the  hands  of  regular 
brokers  for  sale  on  commission,  and  they  purchase  the  property  from 
an  agent  of  the  owner,  with  power  of  attorney  to  sell,  such  afent 
has  no  legal  right  to  retain  comanissions  out  of  the  price  received  by 
him,  in  the  absence  of  a  specific  agreement  to  that  effect:  Knotts  v. 
Midkiff,  114  La.  234,  38  South.  153.  Where  a  real  estate  broker 
agrees  to  accept  the  commission  in  proportionate  amounts,  from  time 
to  time,  as  the  deferred  purchase  money  is  paid,  and  default  is  made 
in  payment  of  such  purchase  money  and  foreclosure  is  had,  he  be- 
comes at  once  entitled  to  commission  upon  the  amount  realized  from 
the  foreclosure  sale,  not  in  excess  of  the  balance  due  him,  and  whether 
the  property  is  bought  in  by  his  principal  or  is  sold  to  a  stranger: 
Crane  v.  Eddy,  191  111.  645,  85  Am.  St.  Eep.  284,  61  N.  E.  431. 

A  real  estate  broker  who,  having  a  purchaser  for  property  of  a 
particular  kind,  concludes,  through  an  owner's  agent,  satisfactory 
arrangements  and  terms  for  the  purchase  of  such  property,  which 
arrangements  and  terms  result  in  a  conveyance,  is  not  entitled  to 
commissions  from  the  vendor,  without  proving  an  agreement  that  the 
vendor  promised  to  pay  commissions:  Addison  v.  Wanamaker,  185 
Pa.  536,  39  Atl.  1111.  In  Strickland  v.  Fairfax,  110  Va.  142,  65 
S.  E.  477,  the  evidence  showed  that  the  plaintiff  volunteered  and 
performed  services  toward  leasing  property,  but  before  he  leased  it 
he  told  the  defendant  that  he  would  not  charge  him  a  commission  for 
his  services.  It  was  decided  that  the  plaintiff  was  not  entitled  to 
compensation  for  the  subsequent  services  in  connection  with  the 
leasing  of  the  property,  because  he  had  stated  that  he  would  not 
charge  for  them;  and  he  was  not  entitled  to  recover  for  the  services 
rendered  prior  to  the  leasing  of  the  property,  since  they  were  ren- 
dered as  a  mere  volunteer. 

Where  a  land  owner  agreed  with  his  agent,  employed  to  take  charge 
of  and  sell  his  lands  upon  commission,  that  he  would  allow  the  latter 
certain  commissions  on  sales  made  by  himself,  he  is  liable  only  in 
case  actual  sales  are  made.  A  transfer  of  the  lands  by  the  owner 
to  secure  his  debts  will  not  entitle  the  agent  to  commissions:  Terry 
▼.  Wilson's  Estate,  50  Minn.  570,  52  N.  W.  973.  When  a  land  agent 
volunteer!  t«   bring  a   purchaser   to   the    owner   of   land,   he   is   not 
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entitled  to  commissions,  but  if  the  land  agent  has  been  endeavoring 
to  sell  the  land  with  the  knowledge  of  the  owner,  and  there  is  a 
promise  to  pay  for  his  services  when  a  purchaser  is  procured,  the 
owner  will  be  bound  by  the  promise:  Dockery  v.  Mapple  (Tex.  Civ. 
App.),  125  S.  W.  631.  So,  too,  where  th^e  conversation  of  the  parties, 
their  subsequent  conduct,  and  the  circumstances  of  the  transaction 
show  that  the  vendor  must  have  known  that  the  services  were  offered 
for  his  benefit — were  to  be  employed  in  his  behalf  alone — and  that 
they  were  being  offered  by  the  broker  with  the  expectation  of  re- 
ceiving the  usual  commissions,  the  acceptance  by  the  vendor  will 
imply  an  agreement  for  the  employment  of  the  broker  as  his  agent, 
and  will  be  sufficient  to  establish  between  them  the  confidential  rela- 
tion of  principal  and  agent.  It  is  customary  for  brokers  to  solicit 
employment:  Ballentine  v.  Mercer,  130  Mo.  App.  605,  109  S.  W. 
1037. 

b.  Necessity  of  Proving  Employment. — To  entitle  a  broker  to 
recover  commissions  for  effecting  a  gale  of  real  estate,  it  is  indis- 
pensable that  he  should  show  that  he  was  employed  by  the  owner, 
or  on  his  behalf,  to  make  the  sale.  A  ratification  of  his  act,  where 
original  employment  is  wanting,  may,  under  some  circumstances,  be 
equivalent  to  an  original  retainer,  but  only  where  there  is  a  plain 
intent  to  ratify.  An  owner  cannot  be  enticed  into  liability  for  com- 
missions against  his  will.  A  mere  volunteer  without  authority  is 
not  entitled  to  commissions,  merely  because  he  has  inquired  the 
price  which  an  owner  asked  for  his  property,  and  then  has  sent  a 
person  to  him  who  consents  to  take  it.  A  broker  has  no  better  claim 
to  recover  for  voluntary  services,  rendered  without  employment,  and 
not  received  and  acted  upon  by  the  owner  as  rendered  in  his  behalf, 
than  any  other  volunteer.  If,  upon  this  proof,  an  owner  is  liable, 
and  against  his  express  refusal  to  employ  the  broker,  then  no  man 
is  safe  in  stating  the  terms  upon  which  he  will  sell.  It  is  not  true 
that  an  owner  may  not  declare  his  price  to  whom  he  will  without 
the  hazard  of  paying  commissions  to  those  who  volunteer,  unasked, 
to  send  him  a  purchaser  upon  his  own  terms:  Pierce  v.  Thomas,  4 
E,  D.  Smith  (N.  Y.),  354j  McVicker  v.  Eoach,  74  App.  Div.  397,  77 
N.  Y.  Supp.  501. 

In  Bassford  v.  West,  124  Mo.  App.  248,  101  S.  W.  610,  the  court 
says:  "If  it  is  true,  as  plaintiff  swore,  that  the  introduction  to  Taylor 
was  solicited  by  defendant,  it  might  be  considered  petty  to  us« 
plaintiff  in  getting  into  a  negotiation  and  refuse  to  pay  a  com- 
mdssion  for  the  resultant  sale.  Nevertheless,  merely  seeking  an  in- 
troduction was  not,  in  law,  equivalent  to  employing  plaintiff  to  sell 
the  property,  and  where  there  is  nothing  more  in  his  favor,  that 
incident  would  have  to  be  regarded  as  voluntary  and  insufficient  to 
entitla  him  to  a  commission." 

To  entitle  a  real  estate  broker  to  commissions  there  must  be  an  em- 
ployment: Earp  V.  Cummins,  54  Pa.  394,  93  Am.  Dec.  718.  In  the 
absence  of  an  employment,  authorizing  a  real  estate  agent  to  find  a 
purchaser  for  or  to  make  a  sale  of  real  estate,  by  the  owner,  no  com- 
mission for  an  attempted  sale  can  be  recovered:  Johnson  v.  Whalen, 
13  Okl.  320,  74  Pac.  503.  A  mere  volunteer  is  not  entitled  to  com- 
missions, though  he  brings  the  parties  together.  Even  a  broker  whose 
business  it  is  to  bring  buyer  and  seller  together  must  establish  his 
employment  aa  such,  either  by  previous  authority,  or  by  the  accept- 
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ance  of  his  agency.  The  fact  that  a  broker  had  previously  made  a 
sale  of  property  and  been  paid  a  commission  will  not  entitle  him  to 
a  commission  on  a  subsequent  sale  made  by  him  on  behalf  of  the  same 
vendor  without  request  or  employment:  Samuels  v.  Luckenbach,  205 
Pa.  428,  54  Atl.  1091.  Although  a  broker  may  effect  or  be  the  procur- 
ing cause  of  a  sale,  he  cannot,  unless  he  had  authority  to  act  as  the 
agent  of  the  owner  in  the  matter,  receive  any  commission  or  com- 
pensation from  him:  Loomisi  v.  Broaddus  (Tex.  Civ.  App.),  134  S.  W. 
743. 

"There  is  no  warrant  for  the  claim,"  says  Mr.  Justice  Freeman,  in 
Marton  v.  Barney,  140  111.  App.  333,  "that  where  a  broker  goes  to  an 
owner  asking  and  receiving  the  price  of  a  piece  of  property,  he  thereby 
becomes  the  agent  of  the  owner  entitled  to  commissions,  if  the  owner 
subsequently  disposes  of  the  property.  Nor  can  a  broker,  by  letters 
of  his  own  addressed  to  a  possible  purchaser,  or  by  writing  an  owner 
that  he  has  offered  the  property  to  such  proposed  purchaser,  make  a 
contract  of  employment  for  himself  entitling  him  to  commissions.  It 
takes  two  to  make  a  contract  of  that  kind,  and  an  owner  is  under  no 
obligation  to  respond  to  every  letter  he  may  receive  from  a  real  es- 
tate broker  whom  he  has  not  employed."  And  in  Miller  v.  Maclark 
Realty  Co.,  139  App.  Div.  47,  123  N.  Y.  Supp.  837,  an  action  to  re- 
cover commissions,  the  court  quoted  with  approval  the  language  of 
Mr.  Justice  Hirschberg  in  Haynes  v.  Fraser,  76  App.  Div.  627,  78  N. 
Y.  Supp.  794,  wherein  he  says:  "The  defendant  certainly  did  not  offer 
the  property  in  question  for  sale  in  the  first  instance,  either  through 
the  plaintiff's  agency  or  otherwise.  On  the  contrary,  it  is  beyond  dis- 
pute that  the  plaintiff's  connection  with  the  transaction  was  chiefly, 
if  not  wholly,  in  consequence  of  the  fact  that  he  had  a  customer  who 
desired  to  buy,  and  that  it  was  his  efforts  in  his  customer's  behalf 
which  finally  resulted  in  inducing  the  defendant  to  sell  at  a  mutually 
satisfactory  price.  The  plaintiff,  although  known  to  the  defendant 
to  be  a  real  estate  broker,  was  known  to  him  only  as  the  agent  of  a 
prospective  purchaser  of  the  defendant's  property;  and  his  activity  as 
an  agent  was  developed  wholly  in  buying  the  property  and  not  in 
selling  it."  A  broker,  who  is  a  mere  volunteer,  or  the  agent  of  the 
purchaser,  cannot  recover  a  commission  from  the  owner  for  a  sale 
effected.  The  broker's  employment  by  the  owner  must  be  established 
as  a  condition  to  recovery:  Wilcox  v.  Andrews,  150  111.  App.  27. 

c.  Ratification  of  Broker's  Acts. — A  sale  of  land  made  by  an  agent 
on  different  terms  than  those  directed  by  his  employer  will  not  bind 
the  latter,  although  more  advantageous  than  those  called  for  by  their 
contract.  But  a  ratification  by  the  principal  of  an  agreement  to  sell 
the  land  on  different  terms  is  equivalent  to  a  prior  authority,  and  the 
principal  will  be  bound  for  the  amount  of  commission  agreed  upon. 
And  he  cannot  relieve  himself  from  liability  by  a  refusal  to  consum- 
mate the  sale,  or  by  a  voluntary  act  of  his  own  disabling  him  from 
performance:  Nesbitt  v.  Helser,  49  Mo.  383.  So,  also,  if  a  broker, 
after  making  a  sale  of  stock  purchased  by  him  for  his  customer,  which 
sale  was  unauthorized  for  lack  of  notice  of  the  time  and  place  thereof, 
sends  the  customer  an  account  of  the  sale,  crediting  him  with  the  price 
realized,  and  he  thereupon  promises  to  pay  the  balance  remaining  due 
to  the  broker  as  shown  by  such  account,  and  makes  no  objection  to 
the  sale  or  the  want  of  notice,  this  is  a  ratification  of  the  act  of  the 
broker,  and  entitles  him  to  recover  the  sum  due  him  for  advances  to 
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the  customer:  Gillett  v.  WMting,  141  IT.  Y.  71,  38  Am.  St.  Eep.  762, 
35  N.  E.  939.  The  acceptance  by  the  vendor  of  the  offer  actually 
made  to  the  broker,  and  the  consummated  sale  upon  such  terms,  is 
a  ratification  of  the  broker's  act,  and  makes  the  vendor  liable  to  the 
broker  for  his  commissions:  Levy  t.  Wolf,  2  Cal.  App.  491,  84  Pac. 
313. 

But  ratification  of  an  unauthorized  contract,  in  order  to  be  made 
effectual  and  obligatory  upon  the  alleged  principal,  must  be  shown  to 
have  been  made  by  him  with  a  full  knowledge  of  all  the  material  facts 
connected  with  the  transaction  to  which  it  relates:  Mechem  on  Agency, 
par.  129.  It  follows,  therefore,  that  the  fact  that  an  owner  of  land 
accepts  the  benefits  of  a  real  estate  broker  does  not  render  the  seller 
liable  to  the  broker  for  commissions  on  the  theory  of  ratification, 
where  the  seller  did  not  know  that  the  broker  was  working  in  his 
behalf,  but  to  the  contrary,  the  circumstances  of  the  broker's  en- 
deavors indicated)  that  he  was  working  in  the  interest  of  the  pur- 
chaser: Downing  r.  Buck,  135  Mich.  636,  98  N.  W.  388.  Ratification 
of  a  contract  entered  into  by  a  person  acting  as  agent,  but  without 
authority  so  to  do,  made  by  the  person  for  whom  he  assumed  to  act 
as  principal,  cannot  validate  the  contract  so  as  to  bind  the  other  con- 
tracting party  without  his  assent:  Atlee  v.  Bartholomew,  69  "Wis.  43, 
5  Am.  St.  Rep.  103,  33  N.  W.  110. 

A  principal's  promise  to  pay  for  unauthorized  services  of  a  broker 
cannot  be  enforced  on  the  theory  of  ratification,  where  the  promise 
was  based  on  the  broker's  false  representations  as  to  material  facts: 
Courtney  v.  Continental  Land  etc.  Co.,  17  Mont.  394,  43  Pac.  185. 

In  Lyle  v.  Bennett,  34  Misc.  Rep.  476,  70  N.  Y.  Supp.  283,  the  evi- 
dence showed  that  the  attorney  of  the  mortgagee,  without  authority, 
informed  real  estate  brokers  that  in  the  event  of  his  client  bidding 
in  the  property,  on  foreclosure,  he  would  sell  it.  The  attorney  gave 
the  brokers  the  key  of  the  building.  The  brokers  placed  their  bills 
on  the  building  and  found  a  purchaser,  and  the  mortgagee  bid  in  the 
property,  and  made  a  deed  to  the  purchaser  found  by  plaintiffs.  It 
was  decided  that  the  acts  constituted  a  ratification  of  the  unauthorized 
acts  of  the  attorney,  and  she  was  liable  to  the  plaintiffs  for  commis- 
sions. 

In  Hansen  v.  Boyd,  161  U.  S.  397,  16  Sup.  Ct.  Eep.  571,  40  L.  ed. 
746,  it  was  decided  that  grain  brokers  employed  by  a  dealer  to  buy 
and  sell  wheat  for  future  delivery  cannot  recover  commissions  and 
advances,  where  they  write  to  the  dealer  that  a  contract  which  he  has 
for  May  can  be  changed  to  Jure  delivery  if  he  desires,  to  which  letter 
the  dealer  does  not  reply,  although  he  is  in  a  situation  to  do  so,  and 
the  brokers  change  the  contract  without  his  authorization;  and  the 
fact  that  the  dealer  received  and  retained  a  statement  sent  him  by 
the  brokers,  showing  such  change  of  contract,  does  not  show  a  ratifica- 
tion of  the  broker's  act  in  making  the  change. 

d.  Revocation  of  Broker's  Authority, — The  efforts  of  a  real  estate 
broker  to  sell  land  after  his  authority  from  the  owner  to  do  so  has 
terminated  must  be  deemed  to  be  voluntary,  and  are  ineffectual  to 
entitle  him  to  commission  on  a  sale  made  by  the  owner  himself  sub- 
sequent to  the  expiration  of  such  authority:  Fairchild  v.  Cunningham, 
84  Minn.  521,  88  N.  W.  15.  But  an  owner  of  land  cannot  revoke  the 
authority  of  an  agent  by  a  letter  written  after  the  agent  had  pro- 
cured a  purchaser  to  whom  the  owner  sells,  so  as  to  deprive  him  of 
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his  commissions:  Reishus-Eemer  Land  Co.  v.  Benner,  91  Minn.  401,  98 
N.  .W.  186.  If  a  broker  employed  to  procure  a  tenant  is  dismissed 
before  a  lease  is  consummated,  but  a  tenant  with  whom  he  negotiated 
is  subsequently  accepted,  he  is  not  entitled  to  a  commission,  when  he 
does  not  show  that  the  tenant  offered  to  him,  prior  to  his  dismissal, 
substantially  the  terms  ultimately  accepted:  Cadigan  v.  Crabtree,  179 
Mass.  474,  88  Am.  St.  Rep.  397,  61  N.  E.  37,  55  L.  B.  A.  77.  And  if 
a  broker  is  employed  to  secure  a  tenant  of  property,  the  terms  to  be 
approved  by  the  owner,  and  the  broker  procures  an  offer  which  the 
owner  rejects,  and  subsequently,  in  good  faith,  revokes  the  authority 
of  the  broker  and  terminates  his  employment,  the  fact  that  the  owner 
afterward  changes  her  mind  and  effects  a  lease  with  the  person  first 
proposed  by  the  broker  does  not  entitle  him  to  commiss'ions  on  the 
lease  made  after  his  employment  has  ceased:  Cadigan  v.  Crabtree,  186 
Mass.  7,  104  Am.  St.  Rep.  543,  70  N.  E.  1033,  66  L.  R.  A.  982. 

It  is  the  general  rule  of  law  that,  as  between  the  agent  and  his 
principal,  the  authority  of  the  agent  may  be  revoked  by  the  principal 
at  his  will  at  any  time,  and  with  or  without  good  reason  therefor, 
except  in  those  cases  where  the  authority  is  coupled  with  a  sufficient 
interest  in  the  agent.  And  this  is  true  even  though  the  authority  is 
in  express  terms  declared  to  be  "exclusive"  or  "irrevocable":  Mechem 
on  Agency,  par.  204;  Cronin  v.  American  Securities  Co.,  163  Ala.  533, 
136  Am.  St.  Rep.  88,  50  South.  915. 

In  Chambers  v.  Seay,  73  Ala.  372,  the  question  involved  was  as  to 
the  right  of  the  principal  to  revoke  the  agent's  authority  to  sell,  under 
an  agreement  so  as  to  deprive  the  broker  of  his  commissions.  The 
substance  of  the  agreement  was  that  the  defendant,  an  owner  of  land, 
valuable  for  the  iron  ore  it  contained,  placed  the  lands  into  the  hands 
of  the  plaintiff  for  sale,  subject  to  the  defendant's  ratification,  if  the 
defendant  should  "deem  the  price  to  be  paid  for  said  property  suffi- 
cient to  warrant  a  sale."  The  plaintiff  agreed  to  undertake  the  sale 
of  the  land;  he  undertook  and  promised  to  transport  specimens  of  ore 
to  be  taken  from  the  land,  to  Birmingham,  England,  for  inspection 
there;  and  also  to  advertise  the  property  in  a  respectable  paper  in 
each  of  the  cities  of  Birmingham  and  London.  By  way  of  compensa- 
tion for  his  services  and  expenses,  it  was  stipulated  that  the  plaintiff 
should  receive  "an  undivided  one-fourth  interest  in  the  proceeds  of 
sale  when  sold."  About  two  years  subsequent  to  the  date  of  th« 
agreement,  the  defendant  revoked  plaintiff's  agency,  and  soon  after- 
ward the  defendant  sold  the  property.  It  was  held  that  the  agency 
of  plaintiff  was  revocable  at  any  time  before  it  had  been  executed  by 
his  making  a  sale  of  the  property;  and  that  an  interest  in  the  pro- 
ceeds of  the  sale  did  not  constitute  an  interest  in  the  agency.  And 
inasmuch  as  his  authority  was  revoked  prior  to  the  sale  made  by  the 
defendant,  the  plaintiff  was  not  entitled  to  recover  any  commissions. 
"The  rule  is  not  denied,"  says  Justice  Sommerville,  "that,  in  ordinary 
cases,  a  principal,  who  has  empowered  an  agent  to  sell,  may  at  any 
time  before  sale  revoke  the  agent's  authority.  It  is  equally  true  that 
the  usual  theory  of  commissions  is,  that  the  agent  is  to  receive  them 
only  in  the  event  of  success:  Wood's  Mayne  on  Damages,  Am.  ed.,  pars. 
746,  747.  It  is  argued  that  the  present  agreement  does  not  come 
within  this  general  rule,  because  it  confers  on  the  agent  a  power 
coupled  with  an  interest,  and  that  such  power  is  irrevocable.  It  is 
a  generally  admitted  proposition  of  law  that  a  principal  la  not  per- 
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niitted  to  revoke  the  authority  of  his  agent,  where  such  authority  is 
coupled  with  an  interest,  or  where  it  is  necessary  to  effectuate  a  se- 
curity: Ewell's  Evans  on  Agency,  marg.  p.  83.  These  are  the  two 
established  exceptions,  which  seem,  indeed,  to  be  essentially  similar 
in  principle.  It  is  contended  that  the  agency  of  the  plaintiff.  Cham- 
bers, comes  within  the  influence  of  the  first  exception,  as  being  coupled 
with  an  interest,  and  it  was  not  competent,  therefore,  for  Seay  to 
revoke  it.  It  is  not  any  interest,  however,  that  will  suffice  to  render 
an  agency  irrevocable.  An  interest  in  the  proceeds  of  sale,  or  money 
derived  from  the  sale  of  property  by  an  agent  is  not  sufficient  for 
this  purpose:  Barr  v.  Schroeder,  32  Cal.  609;  Hartley's  Appeal,  53  Pa. 
212,  91  Am.  Dec.  207;  Gilbert  v.  Holmes,  64  111.  548.  To  be  irrevoca- 
ble, it  seems  now  well  settled  that  the  power  conferred  must  create 
an  interest  in  the  thing  itself,  or  in  the  property  which  is  the  subject 
of  the  power.  In  other  words,  'the  power  and  estate  must  be  united 
and  coexistent,'  and,  possibly,  of  such  a  nature  that  the  power  would 
survive  the  principal  in  the  event  of  the  latter's  death,  so  as  to  be 
capable  of  execution  in  the  name  of  the  agent:  Blaekston*  v.  Butter- 
more,  53  Pa.  266;  Bonney  v.  Smith,  17  III.  531;  Mansfield  v.  Mansfield, 
6  Conn.  559,  16  Am.  Dec.  76;  Hunt  t.  Rousmanier,  8  Wheat.  174,  5 
L.  ed.  5S9;  Evans  on  Agency  (Ewell),  marg.  p.  83,  note,  a-nd  p.  85; 
Raleigh  v.  Atkinson,  6  Mecs.  &  W.  670.  In  Hunt  v.  Rousmanier,  8 
Wheat.  174,  5  L.  ed.  589,  such  a  power  was  defined  by  Chief  Justice 
Marshall  to  be  one  'engrafted  on  an  estate  in  the  thing  itself.'  The 
power  conferred  on  Chambers  was  not  of  this  nature  very  clearly.  He 
had  no  interest  in  the  subject  matter  of  his  agency,  the  land  itself. 
He  was  interested  only  in  the  money  to  be  derived  as  the  proceeds  of 
the  sale  of  the  land,  which  could  only  be  realized  by  the  completion 
of  bis  agency,  or  by  some  negotiation  which  was  tantamount  to  it. 
He  had  parted  with  no  money,  or  other  value,  for  the  security  of  which 
the  power  of  sale  was  conferred  in  the  agreement.  He  had  risked  in 
the  venture  of  his  agency  only  his  personal  services  and  the  expenses 
incidental  to  its  execution.  The  undertaking  to  transport  specimens 
of  iron  ore  to  England  and  to  advertise  the  lands  th«re  may  be  em- 
braced as  a  part  of  the  ordinary  expense  to  be  incurred  in  the  usual 
course  of  such  an  employment.  It  is  fair  to  presume  that  he  risked 
this  much  in  view  of  the  large  compensation  to  be  reaped  as  commis- 
sions, in  the  event  of  a  successful  sale." 

e.  Abandonment  of  Employment. — When  a  broker  opens  negotia- 
tions, but  fails  to  bring  the  prospective  purchaser  and  owner  together, 
and  the  negotiations  are  abandoned  without  fault  of  the  owner,  and 
subsequently  the  owner  sells  to  the  same  person,  without  further  effort 
on  the  part  of  the  broker,  the  owner  is  not  liable  to  the  broker  for 
commissions:  Chaffee  v.  Widman,  48  Colo.  34,  ante,  p.  220,  108  Pac. 
995;  Lipe  v.  Ludewick,  14  111.  App.  372;  Everett  v.  Farrelly,  11  Ind, 
App.  185,  38  N.  E.  872;  Moore  v.  Cresap,  109  Iowa,  749,  80  N.  W.  399; 
Fairchild  v.  Cunningham,  84  Minn.  521,  88  N.  W.  15;  Enochs  t.  Pax- 
ton,  87  Miss.  660,  40  South.  14;  Hay  v.  Piatt,  66  Hun,  488,  21  N.  Y. 
Supp.  362;  Bouscher  v.  Larkins,  84  Hun,  288,  32  N.  Y.  Supp.  305. 

In  McCormack  v.  Henderson,  100  Mo.  App.  647,  75  S.  W.  171,  the 
evidence  showed  that  plaintiff  called  on  the  defendant  to  secure  the 
agency  to  sell  his  land.  Plaintiff  was  told  by  the  defendant  that  other 
agents  were  trying  to  sell  it,  but  that  if  plaintiff  would  s^ll  it  or  pro- 
duce a  customer,  he  would  pay  him  a  commission.     Plaintiff  procured 
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a  purchaser,  and  while  negotiating  with  him,  the  latter  told  plaintiff 
that  he  thought  the  property  could  be  bought  for  less,  and  he  requested 
the  plaintiff  to  see  the  seller  again,  which  the  plaintiff  refused  to  do. 
It  was  decided  that  the  refusal  of  the  plaintiff  to  see  the  seller  again 
did  not  constitute  an  abandonment  of  the  agency. 

In  Jackson  v.  Parish,  157  Ala.  584,  47  South.  1014,  the  evidence 
showed  that  the  defendant  owned  a  lot  which  she  placed  in  the  hands 
of  plaintiff  for  sale  at  a  stipulated  price.  Subsequently,  she  wrote, 
"Not  hearing  from  you  in  reply  to  my  letter  of  Thursday  last,  I  wish 
to  say  that  I  now  feel  at  liberty  to  withdraw,  if  I  choose,  from  the 
proposition  under  consideration."  The  plaintiff  replied  that  upon  the 
receipt  of  her  letter,  he  again  interviewed  the  purchaser,  but  could 
not  make  the  deal,  and  that  it  looked  like  the  matter  was  closed,  unless 
she  would  accept  a  lower  offer.  It  was  held  that  the  broker's  letter 
terminated  his  agency  at  the  time  of  mailing,  and  he  was  not  en- 
titled to  commissions  on  a  sale  of  the  lot  which  he  negotiated  the  next 
day,  the  defendant  having  declined  to  ratify  his  subsequent  sale. 

In  Munson  v.  Mabon,  135  Iowa,  335,  112  N.  W.  775,  the  agreed  state- 
ment of  facts  were  as  follows:  One  Bachel  placed  his  lands  in  the 
hands  of  Mabon,  the  defendant,  for  sale.  Subsequently  the  defendant 
turned  the  land  over  to  Leuth,  the  intervener,  to  show  it  to  pur- 
chasers, and  have  what  there  was  in  it  if  he  made  a  sale.  To  this 
arrangement  Bachel  consented.  The  land  was  sold  by  the  intervener, 
and  before  he  received  his  commission,  the  plaintiff  garnished  both 
Bachel  and  Leuth  as  debtors  of  Mabon.  It  was  decided  that,  having 
expressly  waived  all  his  rights  to  commissions  by  turning  over  the 
sale  of  land  to  the  intervener,  Mabon  was  estopped  from  claiming 
commissions  adverse  to  the  intervener  Leuth,  and  as  the  plaintiff  .by 
his  garnishment  acquired  no  greater  rights  than  his  debtor  Mabon  had, 
he  also  was  estopped  by  the  waiver  of  Mabon;  and  that  Leuth,  the 
intervener,  was  entitled  to  the  commissions. 

n.  Sufficiency  of  Broker's  Services. 
a.  In  General. — "The  right  of  a  commission  for  the  sale  of  land," 
says  Justice  McClain,  in  Jones  v.  Buck  (Iowa),  120  N.  W.  112,  "is 
dependent  so  much  upon  the  terms  of  the  agreement  under  which  such 
commission  is  claimed  that  authorities  applicable  to  one  set  of  facts 
and  language  used  in  opinions  with  reference  thereto  may  be  entirely 
without  application  to  facts  which  are  entirely  different."  And  in 
Sullivan  v.  Milliken,  113  Fed.  93,  51  C.  C.  A.  79,  an  action  by  a 
broker  against  his  principal  for  commission  for  selling  real  estate, 
Justice  Shelby  says:  "By  •considering  what  it  is  necessary  for  the 
plaintiff  to  prove  in  such  case,  we  ascertain  what  must  be  alleged  in 
the  declaration.  The  issues  to  be  tried  involve  the  questions:  (1) 
What  did  the  broker  undertake  to  do?  (2)  Has  he  completed  the 
undertaking  within  the  time  and  upon  the  terms  stipulated.  (3)  If 
not,  is  his  failure  attributable  to  the  fault  or  interference  of  the  prin- 
cipal? If  on  investigation  it  be  determined  that  the  broker  has  per- 
formed his  contract  within  the  time  and  upon  the  terms  agreed  on, 
he  is  entitled  to  his  commissions.  If  he  has  not,  he  has  earned  no 
commissions,  unless  performance  by  the  agent  was  prevented  by  the 
fault  or  wrong  of  the  principal.  To  entitle  him  to  recover,  he  must 
prove,  and  therefore  he  must  allege,  (1)  that  he  was  employed  as  an 
agent  or  broker  to  sell  the  property;  (3)  that  he  sold  it  at  the  price 
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and  on  the  terms  fixed  hy  his  principal,  or  on  other  terms  agreed  to  by 
him,  or  that  he  found  a  purchaser  ready,  willing  and  able  to  buy  the 
property  at  the  price  and  on  the  terms  fixed  or  agreed  to  by  the  prin- 
cipal; and,  if  the  sale  was  not  made,  that  the  failure  to  conclude  the 
same  was  caused  by  some  fault  of  the  principal." 

A  broker  employed  to  secure  a  loan  of  a  certain  amount  of  money 
has  not  earned  his  commission  for  procuring  one  willing  to  lend  such 
amount,  where  the  lender  insists  that  the  contract  shall  provide  for 
the  payment  of  principal  and  interest  in  gold,  on  account  of  which 
provision  the  borrower  rejects  the  loan:  Caston  v.  Quimby,  178  Mass. 
153,  59  N.  E.  653,  52  L.  E.  A.  785.  In  Tombs  v.  Alexander,  101  Mass. 
255,  3  Am.  Rep.  349,  the  defendant  employed  a  broker  to  sell  certain 
real  estate  for  a  fixed  compensation,  advising  him  of  his  title;  the 
broker  found  a  customer,  and  brought  him  to  the  defendant,  but  no 
sale  was  effected  on  account  of  the  defective  condition  of  defendant's 
title.  The  property  was  afterward  sold  by  the  defendant  at  auction 
to  a  third  person,  at  a  higher  price  than  the  customer  had  once  of- 
fered. It  was  held  that  the  broker  was  entitled  to  no  compensation 
on  the  contract  for  services. 

A  real  estate  broker,  in  order  to  earn  a  commission  for  finding  a 
purchaser,  must  either  obtain  a  contract  from  a  proposed  purchaser 
able  to  buy,  whereby  he  is  legally  bound  to  buy  on  the  authorized 
terms,  or  he  must  produce  to  his  principal  a  proposed  purchaser  who  is 
able,  willing  and  ready  to  buy  upon  the  terms  authorized.  It  is  not 
necessary  that  the  principal  and  the  purchaser  actually  be  brought 
face  to  face,  but  the  principal  must  be  notified  that  such  purchaser 
has  been  found  and  afforded  a  full  opportunity  to  make  a  binding 
contract  for  the  sale  of  the  land  on  the  authorized  terms.  If  the 
broker  complies  with  either  of  the  conditions  stated,  he  is  entitled, 
in  the  absence  of  a  contrary  stipulation,  to  his  commissions  although 
no  sale  is  finally  consummated:  McDonald  v.  Smith,  99  Minn.  42,  108 
N.  W.  291.  But  the  securing  of  a  preliminary  or  tentative  agreement 
not  shown  to  have  resulted  in  a  complete  sale,  and  not  binding  on 
the  proposed  purchaser,  i»  not  sufficient  to  entitle  a  broker  to  commis- 
sion: Hale  V.  Kumler,  85  Fed.  161,  29  C.  C.  A.  67.  Nor  is  a  broker 
entitled  to  commissions  for  the  solicitation  of  orders  for  the  output 
of  another's  business  because  he  performed  services  which  "tended" 
to  obtain  orders:  Ayres  v.  Thomas,  116  Cal.  140,  47  Pac.  1013.  In 
Love  v.  Miller,  53  Ind.  294,  21  Am.  Rep.  192,  the  owner  of  real  estate 
agreed  with  a  broker  that  if  the  latter  would  "find  a  purchaser  or 
make  a  sale  of  said  real  estate,"  he  would  give  the  broker  a  certain 
sum  as  commission.  The  broker  procured  a  person  to  enter  into  a 
legal  and  binding  contract  with  the  owner  to  purchase  the  real  estate, 
but  he  afterward  refused  to  perform.  It  was  held  that  the  broker  was 
entitled  to  the  sum  agreed. 

In  McGavock  v.  Woodlief,  20  How.  221,  15  L.  ed.  884,  the  evidence 
showed  that  the  terms  of  sale  as  given  by  the  vendor  to  the  plaintiff, 
the  broker,  were  one  hundred  and  thirty  thousand  dollars — twenty 
thousand  dollars  in  cash,  and  the  remainder  in  five  equal  annual  pay- 
ments. The  purchaser  procured  by  the  broker  agreed  to  the  terms', 
but  when  the  parties  proceeded  to  the  execution  of  the  contract  of 
sale,  the  purchaser  proposed  a  change  to  which  the  vendor  would  not 
assent.     The  change  was  substantial,  and  called  for  a  new  and  distinct 
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ngreement  before  the  vendor  could  be  bound.  "As  the  terras  of  sale 
were  explicit,"  says  Justice  Nelson,  "the  proposal  to  fulfill  should 
have  been  equally  so.  Nothing  should  have  been  left  to  conjecture 
or  speculation.  There  should  have  been  as  much  certainty  on  the  one 
side  of  the  contract  as  upon  the  other.  Certainty  in  the  offer  to  ful- 
fill is  as  important  to  the  vendor  as  in  the  terras  of  the  sale  to  the 
vendee,  and  equally  necessary  before  the  vendor  can  be  put  in  fault. 
The  broker  must  coraplete  the  sale;  that  is,  he  must  find  a  purchaser 
in  a  situation  and  ready  and  willing  to  complete  the  purchase  on  the 
terms  agreed  on,  before  he  is  entitled  to  his  commissions." 

A  writing,  evidencing  the  comraission  to  be  paid  to  the  plaintiff  for 
procuring  a  purchaser  for  the  defendant's  land  was  directed  to  the 
plaintiff  and  signed  and  delivered  by  the  defendant.  It  was  to  the 
effect  that  if  the  deal  then  pending  between  the  defendant  and  a  third 
party  for  an  exchange  of  property  was  consummated,  the  defendant 
would  pay  the  plaintiff  one  thousand  dollars  commission.  It  was  held 
that  no  commission  was  due  until  the  deal  was  brought  to  a  comple- 
tion by  an  actual  transfer  of  the  title  of  the  property  by  an  exchange 
of  deeds:  Goodwin  v.  Siemen,  106  Minn.  368,  118  N.  W.  1008.  An 
agent's  commission  for  "effecting  a  sale  or  trade"  of  property  is  not 
shown  to  have  been  earned  until  a  contract  to  sell  or  trade,  binding 
upon  the  property  owner,  is  proved  as  having  been  entered  into 
through  the  procurement  of  the  agent:  Jacobson  v.  Eotzien,  111  Minn. 
527,  127  N.  W.  419,  856.  This  case  is  affirmed,  on  motion  for  reargu- 
ment,  in   (Minn„)   127  N.  W.  856. 

b.  Completion  of  Negotiations. — A  real  estate  broker  is  entitled  to 
the  comraiseion  agreed  upon  for  the  successful  negotiation  of  an  ex- 
change of  property  placed  in  his  hands,  if  the  terras  of  exchange  are 
accepted  by  the  owner.  The  obligation  to  pay  the  commission  then 
becomes  fixed:  Lockwood  v.  Halsey,  41  Kan.  166,  21  Pac.  98.  But  if 
a  loan  broker  made  a  contract  with  a  customer  to  obtain  a  loan 
amounting  to  fifteen  hundred  dollars,  for  which  he  was  to  receive  a 
commission  of  five  per  cent,  and  if  he  made  an  effort  and  failed  to 
secure  the  loan,  and  so  informed  his  customer,  and  if  he  was  then 
notified  by  the  customer  that  the  latter  needed  a  loan  of  sixteen  hun- 
dred dollars,  and  a  new  agreement  was  made  between  them  to  the 
effect  that  the  broker  was  to  obtain  a  loan  of  that  amount  and  was 
to  receive  five  per  cent  thereof  as  his  commission,  and  if  he  notified 
the  customer  that  he  had  failed  to  negotiate  the  loan  for  sixteen  hun- 
dred dollars,  and  thereupon  the  customer  procured  the  money  else- 
where, the  broker  would  not  be  entitled  to  recover  his  commission, 
although  he  may  have  then  negotiated  so  as  to  procure  a  loan  of 
fifteen  hundred  dollars  for  his  customer:  Davison  v.  Herndon,  125 
Ga.  385,  54  S.  E.  92. 

"Where  the  principal  of  a  real  estate  broker  employed  to  sell  prop- 
erty is  ready  to  enter  into  a  contract  on  conditions  which  he  has 
authorized,  and  the  purchaser  produced  by  the  broker,  although  he 
verbally  agrees  to  buy  the  property,  refuses  to  enter  into  a  binding 
written  contract,  the  broker  fails  to  effect  the  purpose  of  his  employ- 
ment and  his  principal  is  not  liable  to  commissions:  Piatt  v.  Kohler 
65  Hun,  557,  29  Abb.  N.  C.  366,  20  N.  Y.  Supp.  547. 

A  broker  who  is  promised  a  commission  which  is  to  be  paid  on  com- 
pletion of  the  sale  of  bonds,  is  not  entitled  to  it  where  the  purchaser 
whom  he  procured  made  a  conditional  offer  but  subsequently  with* 
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drew  it:  Thompson  t.  City  of  Sea  Isle  City,  28  Misc.  Bep.  494,  59 
N.  Y.  Supp.  596.  In  Kronenberger  v,  Bierling,  37  Misc.  Eep.  817,  76 
N.  Y.  Supp.  895,  the  evidence  showed  that  the  plaintiff,  a  real  estate 
broker,  brought  an  intending  purchaser  to  the  owner's  agent,  and  the 
parties  came  to  a  complete  understanding  as  to  the  price  and  terms, 
and  the  purchaser  made  a  deposit;  but  no  memorandum  or  receipt  was 
signed  by  either  party,  and  subsequently  the  purchaser  refused  to 
complete  the  contract.  It  was  held  that  inasmuch  as  neither  party 
was  legally  bound  to  carry  the  contract  into  effect,  the  broker  was 
not  entitled  to  his  commissions. 

In  Walker  Mfg.  Co.  v.  Knox,  136  Fed.  334,  66  C.  C.  A.  160,  the  evi- 
dence showed  that  the  plaintiff  was  employed  to  negotiate  a  contract 
for  the  sale  of  the  defendant's  output  of  electric  street  railway  ap- 
paratus to  a  French  syndicate,  but  the  contract  did  not  stipulate  that 
he  was  to  be  the  exclusive  factor  in  accomplishing  the  object,  nor  the 
amount  of  compensation  he  was  to  receive.  It  was  decided  that  he 
was  entitled  to  recover  the  reasonable  value  of  his  services,  although 
he  did  not  do  everything  to  promote  the  negotiations  which  resulted 
in  the  consummation  of  the  sale. 

In  Senior  v.  Fitzgerald,  119  N.  Y.  Supp.  745,  the  evidence  showed 
that  the  defendant  authorized  plaintiff  to  sell  her  property  for  forty 
thousand  dollars,  and  that  the  best  offer  the  plaintiff  could  obtain 
was  thirty-eight  thousand  dollars.  The  property  was  subsequently 
sold  by  a  third  person  for  thirty-nine  thousand  dollars.  It  was  held 
that  the  plaintiff  did  not  produce  a  party  who  was  willing,  ready  and 
able  to  purchase  the  property  on  the  defendant's  terms,  and  he  was 
not  entitled  to  commissions. 

In  Friend  v.  Triggs  Co.,  147  111.  App.  the  evidence  showed  that  the 
defendants  gave  plaintiff  a  reasonable  time  to  secure  a  certain  party 
as  a  tenant  for  their  building.  Two  weeks  later  the  plaintiffs  in- 
formed the  defendant  that  they  could  not  secure  the  party.  Subse- 
quently, the  defendant  rented  the  building  to  the  party  through  the 
efforts  of  a  third  person.  It  was  held  that  the  plaintiffs  could  not 
claim  commissions  from  the  defendant.  But  when  property  is  placed 
with  a  broker  for  sale,  in  the  absence  of  a  special  agreement  to  the 
contrary,  the  broker  is  not  bound  to  consummate  a  sale,  or  procure 
a  customer  ready  and  willing  to  purchase  upon  the  terms  agreed  upon; 
but  when  he  does  succeed  in  doing  either  his  commission  is  earned: 
Walsh  v.  Hastings,  20  Colo.  243,  38  Pac.  324. 

IIL  Negotiation  of  Contract  Different  from  One  Authorized. 
a.  In  General. — If  a  broker  is  employed  to  sell  property  at  a  cer- 
tain price,  he  cannot  recover  commissions  for  effecting  a  sale  at  a 
lower  price:  Williams  v.  McGraw,  52  Mich.  480,  18  N.  W.  227.  In 
Crombie  v.  Waldo,  i37  N.  Y.  129,  32  N.  E.  1042,  the  evidence  showed 
that  the  plaintiffs,  real  estate  brokers,  were  employed  by  the  defend- 
ant to  procure  a  lease  of  her  premises  from  the  school  trustees  for 
school  purposes.  The  plaintiffs  procured  the  execution  of  a  contract 
between  the  parties  by  which  the  defendant  agreed  to  erect,  within 
a  limited  period,  a  building  which  was  to  have  the  approval  of  the 
superintendent  of  school  buildings,  and  the  lease  to  the  building 
sliould  be  executed  by  the  trustees  when  the  building  was  completed 
and  approved.  When  the  parties  entered  into  the  contract,  the  plans 
for  the  building  had  not  been  prepared,  and  according  to  the  plans 


236  139  American  State  Reports.  [Colo. 

drawn  subsequently  it  was  found  that  the  time  for  the  erection  of  the 
building  was  insufficient.  It  was  decided  that  the  execution  of  the 
contract  was  not  a  lease  within  the  meaning  of  plaintiff's  employment; 
that  neither  party  to  the  contract  stood  in  any  better  position  that  he 
did  before  it  was  executed;  and  that  the  plaintiffs  had  not  earned  their 
commissions. 

In  Steinfeld  v.  Storm,  31  Misc.  Eep.  167,  63  N.  Y.  Supp.  966,  the  de- 
fendant employed  plaintiff,  a  real  estate  broker,  to  furnish  a  pur- 
chaser who  would  pay  twenty-five  thousand  dollars  cash  for  certain 
property  owned  by  the  defendant,  but  the  plaintiff  furnished  a  twenty 
thousand  dollars  purchaser.  It  was  decided  that  the  plaintiff  failed 
to  perform  his  contract  and  could  not  recover  commissions. 

In  Eake  v.  Townsend  (Iowa),  102  N.  W.  499,  it  was  decided  that 
a  letter  by  an  owner  of  real  estate  to  a  broker,  stating  that  he  would 
sell  certain  property  at  a  certain  price,  authorized  the  broker  to  sell 
for  cash  only,  and  that  the  production  of  a  purchaser  who,  though 
willing  to  pay  the  price,  asked  for  time  within  which  to  pay  it,  did 
not  entitle  the  broker  to  commissions.  In  Monson  v.  Kill,  144  111. 
248,  33  N.  E.  43,  it  was  held  that  the  finding  of  a  purchaser  who  was 
willing  to  pay  the  price  at  which  the  broker  was  authorized  to  sell, 
but  asked  for  three  months  within  which  to  pay,  whereas  the  terms 
to  the  broker  were  cash,  was  no  compliance  with  the  terms  of  the 
agreement  between  the  owner  and  the  broker  so  as  to  entitle  the  latter 
to  commissions.  In  Stoutenburgh  v.  Evans  (Iowa),  120  N.  W.  59, 
the  defendants  employed  plaintiff  to  sell  stock  of  a  coal  company 
for  a  cash  payment  "down"  of  seventeen  thousand  five  hundred  dollars, 
and  the  plaintiff  accepted  ten  dollars  as  a  cash  payment.  It  was  held 
that  the  plaintiff  was  not  entitled  to  commissions. 

But  the  commissions  of  a  broker  for  the  sale  of  real  estate  are  due 
when  he  finds  a  purchaser  who  buys  the  property,  and  his  right  to  such 
commission  is  not  affected  by  any  modification  of  the  terms  of  pay- 
ment or  modes  of  security,  or  ultimate  compliance  with  the  conditions 
of  such  sale  made  between  the  buyer  and  seller,  different  from  the 
terms  first  given  by  the  seller  to  the  broker:  McConaughy  v.  Mahan- 
nah,  28  111.  App.  169.  And  in  Glentworth  v.  Luther,  21  Barb.  145,  the 
court  says:  "There  can  be  no  doubt  as  to  the  extent  of  the  duties 
to  be  performed  by  one  who,  as  broker,  is  employed  to  sell  real  estate. 
In  the  nature  of  things  he  can  do  nothing  more  than  find  a  party  who 
will  be  acceptable  to  the  owner  and  enter  into  a  contract  of  purchase 
with  him;  unless  the  owner  makes  him  more  than  a  broker  merely, 
by  giving  him  a  power  of  attorney  to  convey  the  property,  and  then 
the  employee  would  cease  to  be  broker  merely,  and  become  the  at- 
torney  The  law  fixes  the  time  as  of  the  date  when  the  broker 

produces  to  his  principal  a  party  with  whom  the  owner  is  satisfied, 
and  who  contracts  for  the  purchase  at  a  price  acceptable  to  the  owner. 
That  the  commission  (agreed)  is  due  to  the  broker  at  that  time  is 
manifest  from  the  fact  that  when  this  is  done  the  broker  has  ex- 
hausted his  power  to  act And  having  thus  done  all  that  is  pos- 
sible for  him  to  do,  he  has  certainly  done  all  that  he  can  be  held  to 
have  contracted  to  do.  The  plaintiff  had  therefore  earned  his  com- 
mission as  soon  as  the  defendant  signed  the  contract." 

And  in  Kock  v.  Emmerling,  22  How.  69,  16  L.  ed.  292,  the  court 
says:  "Where  the  vendor  is  satisfied  with  the  terms,  made  by  himself, 
thxough  the  broker,  to  the  purchaser,  and    no  solid  objection  can  be 
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Btated,  in  any  form,  to  the  contract,  it  would  seem  to  be  clear  that 
the  commission  of  the  agent  was  due,  and  ought  to  be  paid.  It  would 
be  a  novel  principle  if  the  vendor  might  capriciously  defeat  his  own 
contract  with  his  agent  by  refusing  to  pay  him  when  he  had  done 
all  that  he  was  bound  to  do.  The  agent  might  well  undertake  to  pro- 
cure the  purchaser;  but  this  being  done,  his  labor  and  expense  could 
not  avail  him,  as  he  could  not  coerce  a  willingness  to  pay  the  com- 
mission which  the  vendor  had  agreed  to  pay.  Such  a  state  of  things 
could  only  arise  from  an  express  understanding  that  the  vendor  was 
to  pay  nothing,  unless  he  should  choose  to  make  the  sale." 

In  Fischer  v.  Bell,  91  Ind.  243,  it  was  decided  that  an  agreement 
between  a  real  estate  broker  and  a  purchas-er,  which  provided  for  a 
cash  sale,  and  required  that  the  purchase  money  should  be  paid  upon 
the  execution  of  the  deed,  with  a  further  provision  that  in  case  the 
owner  should  desire  to  retain  possession  of  the  premises  for  a  time, 
he  could  do  so  by  paying  rent  and  the  purchaser  should  pay  interest 
on  the  purchase  money,  sufficiently  complied  with  the  owner's  au- 
thorization to  the  agent  that  the  sale  should  be  for  cash,  and  the 
broker  was  entitled  to  recover,  even  though  the  owner  refused  to  sell. 

In  Martin  v.  Fegan,  93  App.  Div.  154,  88  N.  Y.  Supp.  472,  it  was  held 
that  where  a  broker  was  instructed  to  get  an  offer  for  the  defendant's 
property,  which  the  broker  did,  and  the  defendant  sold  the  property 
to  the  purchaser  procured  by  the  broker,  the  latter  could  not  be  denied 
to  recover  his  commission  because  the  price  for  which  the  property 
was  sold  was  less  than  the  price  at  which  the  owner  instructed  the 
broker  to  sell.  But  in  Schmidt  y.  Chittenden,  9  Cal.  App.  50,  98  Pac. 
48,  it  was  held  that  if  the  owner  of  property  authorized  an  agent  to 
sell  it  for  a  gross  sum  specified,  a  contract  of  sale  by  the  agent,  with- 
out the  consent  of  the  owner,  at  a  price  per  acre  was  beyond  the  au- 
thority conferred.  And  in  Jackson  v.  Badger,  35  Minn.  52,  26  N.  "W. 
UU8,  it  was  decided  that  a  contract  made  by  agents  providing  for  the 
payment  of  the  purchase  price  on  or  before  three  years  was  unau- 
thorized, when  their  authority  was  to  make  the  money  payable  in 
three  years. 

b.  Optional  or  Provisional  Contracts. — Under  an  agreement  be- 
tween a  land  owner  and  a  broker  providing  that  the  latter  should  sell 
the  land  for  a  share  of  the  proceeds  above  the  cost  price  of  the  prop- 
erty and  expenses  of  selling  it  after  all  the  land  is  sold,  the  ac- 
ceptance by  the  owner  of  a  purchaser  procured  by  the  broker  with 
whom  the  owner  entered  into  an  executory  contract  for  the  entire 
tract  is  a  sufficient  performance  of  the  agreement  between  the  land 
owner  and  the  broker,  and  the  latter  is  entitled  to  a  share  of  the 
profits:  Coward  v.  Clanton,  122  Cal.  451,  55  Pac.  147.  But  if  the 
©wner  of  lands  enters  into  an  executory  agreement  with  the  prospec- 
tive purchaser  procured  by  the  broker,  which  agreement  is  by  its 
terms  conditional  upon  the  approval  of  the  attorney  of  either  of  them, 
and  the  attorney  for  one  of  the  parties  fails  to  approve  the  agreement 
and  consequently  it  is  never  carried  out,  the  broker  is  not  entitled 
to  a  commission:  Halprin  v.  Schachne,  25  Misc.  Kep.  797,  54  N.  Y. 
Supp.  1103. 

If  an  executor  employs  a  broker  to  sell  land  belonging  to  an  estate 
with  the  express  provision  that  if  the  sale  is  not  ratified  by  his  co- 
executor  it  shall  not  be  binding  and  the  executor  refuses  to  ratify 
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the  sale,  the  broker  is  not  entitled  to  commissions:    Armstrong  v. 
O'Brien,  83  Tex.  635,  19  S.  W.  268. 

A  provisional  contract  for  a  s«ile,  without  any  payment  of  cash,  and 
a  condition  that  if  at  the  end  of  six  months,  all  the  cash  is  not  paid, 
the  vendors  shall  have  the  right  to  rescind  the  contract,  is  not  a  ful- 
filment of  an  authority  to  sell  for,  among  other  things,  one  million 
dollars  cash:  Rand  v.  Cronkrite,  64  111,  App.  208.  If  a  real  estate 
broker  contracts  with  an  owner  for  a  commission  to  sell  his  land, 
before  the  broker  can  recover  for  his  services  he  must  produce  a  pur- 
chaser ready  and  able  to  buy  on  the  terms  he  was  authorized  to  sell; 
and  if  the  proposed  purchaser  makes  an  optional  contract,  and  prefers 
to  forfeit  the  earnest-money  rather  than  accept  the  property,  which 
he  has  a  right  to  do  under  the  agreement,  and  the  contract  is  thereby 
annulled,  the  broker  cannot  recover  a  commission:  Aigler  v.  Carpenter 
Place  Land  Co.,  51  Kan.  718,  33  Pac.  593.  If  a  real  estate  broker  is 
employed  to  sell  land  or  to  find  a  purchaser  therefor,  and  his  principal 
merely  gives  an  option  to  the  purchaser  procured  by  the  broker  to 
buy  the  land,  the  broker  is  not  entitled  to  commission:  Bunn  t. 
Keach,  116  111.  App.  397. 

c.  Illegal  Transactions. — Where  a  broker  is  privy  to  an  unlawful 
design  of  parties  to  a  contract  for  the  sale  of  goods,  to  be  delivered 
in  the  future,  and  brings  them  together  for  the  purpose  of  entering 
into  the  illegal  agreement,  he  is  particeps  criminis,  and  cannot  re- 
cover for  services  rendered  or  losses  incurred  by  himself  on  behalf 
of  either  in  forwarding  the  transaction:  Crawford  v.  Spencer,  92  Mo. 
498,  1  Am.  St.  Eep.  745,  4  S.  W.  713.  And  in  Irwin  v.  Williar,  110 
U.  S.  499,  4  Sup.  Ct.  Eep.  160,  28  L.  ed.  225,  Mr.  Justice  Matthews 
says:  "It  is  certainly  true  that  a  broker  might  negotiate  such  a 
contract  without  being  privy  to  the  illegal  intent  of  the  principal 
parties  to  it  which  renders  it  void,  and  in  such  a  case,  being  innocent 
of  any  violation  of  law,  and  not  suing  to  enforce  an  unlawful 
contract,  has  a  meritorious  ground  for  the  recovery  of  compensation 
for  services  and  advances.  But  we  are  also  of  the  opinion  that  when 
the  broker  is  privy  to  the  unlawful  design  of  the  parties,  and  brings 
them  together  for  the  very  purpose  of  entering  into  an  illegal  agree- 
ment, he  is  particeps  crimdnis,  and  cannot  recover  for  services  ren- 
dered or  losses  incurred." 

If,  under*  a  statute  prohibiting  contracts  which  constitute  con- 
spiracies in  restraint  of  trade,  a  broker  secures  an  agreement  between 
competitors  to  maintain  prices,  he  is  not  entitled  to  compensation 
for  services  rendered:  Street  v.  Houston  Ice  etc.  Co.  (Tex.  Civ.  App.), 
55  S.  W.  516.  But  a  contract  with  an  agent  to  make  or  procure  a 
sale  to  the  government  of  articles  needed  by  it  is  not  rendered  void, 
as  against  public  policy,  because  at  the  time  of  the  employment  ref- 
erence was  made  to  the  fact  that  the  agent  was  of  the  same  political 
faith  as  the  party  then  administering  the  government,  and  that  he 
had  many  acquaintances  among  the  administration,  and  a  good  repu- 
tation at  the  place  where  the  sale  was  to  be  made — all  of  which 
might  bring  about  a  sale.  Such  a  case  is  to  be  distinguished  from 
that  where  an  interference  with  legislative  action  or  executive  clem- 
ency is  the  object,  and  wherein  the  agent  does  not  profess  to  act 
upon  commercial  principles.  Hence  the  agent  may  recover  commis- 
sions under  a  contract  by  the  terms  of  which  he  was  to  receive  ten 
per  cent  of  the  price  if  he  should  dispose  of  certain  steamers   at 
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prices  and  conditions  to  be  agreed  on,  where  the  evidence  shows  that 
his  action  in  the  matter  did  direct  the  attention  of  the  purchasers 
to  the  steamers  he  had  for  sale,  and  led  to  the  negotiations  which 
resulted  in  the  purchase  of  the  steamers,  although  he  himself  did 
not  actually  make  the  sale  and  transfer:  Lyon  v.  Mitchell,  36  N.  Y. 
235,  93  Am.  Dec.  502. 

In  Parsons  r.  Trask,  7  Gray,  473,  66  Am.  Dec.  502,  it  was  held  that 
a  foreign  contract  against  public  policy  in  Massachusetts  will  not 
be  enforced,  even  if  the  contract  was  valid  where  it  was  made. 
A  sale  of  service,  amounting  to  a  form  of  slavery,  comes  within 
the  rule,  and  no  comity  requires  it  to  be  enforced  or  will  suffer  it 
to  be  executed.  In  Meyers  v.  Dean,  9  Misc.  Kep.  183,  29  N.  Y.  Supp. 
578,  it  was  decided  that  a  commission  is  not  earned  by  a  broker 
for  obtaining  a  lease  of  property  from  the  city,  where  the  only 
service  he  rendered  was  in  preventing  the  attendance  of  competing 
bidders.  But  in  Goldshear  v.  Barron,  42  Misc.  Eep.  198,  85  N.  Y, 
Supp.  395,  it  was  held  that  the  fact  that  the  broker  employed  to 
effect  a  sale  of  the  property  of  a  corporation  was  one  of  its  directors 
did  not  preclude  him  from  recovering  commission  for  effecting  its 
sale,  where  the  party  who  owned  most  of  the  stock  consented  to  the 
transaction. 

d.  Contract  In  Excess  of  Authority, — Where  an  agent  to  sell  land 
exceeds  his  authority  by  inserting  in  the  contract  of  sale  a  stipula- 
tion that  the  vendor  shall  forfeit  fifty  dollars  for  each  day's  failure 
to  make  a  deed  after  a  specified  date,  the  principal  is  not  bound  by 
the  contract,  and  the  agent  cannot  recover  commission:  Evants  v. 
Fuqua,  102  Tex.  430,  132  Am.  St.  Kep.  892,  118  S.  W.  132. 

A  contract  placing  property  in  the  hands  of  real  estate  brokers  for 
sale  or  exchange,  the  owner  reserving  the  option  as  to  whether  the 
final  disposition  should  be  a  sale  or  an  exchange,  and  expressly 
agreeing  to  give  the  brokers  all  the  assistance  in  his  power  in  the 
transaction,  confers  on  the  brokers  authority  to  negotiate,  and  does 
not  constitute  them  mere  middlemen  to  bring  the  parties  together: 
Scribner  v.  Collar,  40  Mich.  375,  29  Am.  Eep.  541.  But  a  real  estate 
broker  has  no  authority  to  change  any  of  the  terms  imposed  upon 
him  by  his  principal:  Jones  v.  Holladay,  2  App.  D.  C.  279;  Hoyt  v. 
Shipherd,  70  111.  309;  Monson  v.  Kill,  144  111.  248,  33  N.  E.  43; 
Monson  v.  Jacques,  144  111.  651,  33  N.  E.  757;  Sleeper  v.  Murphy, 
120  Iowa,  132,  94  N.  W.  275;  Breen  v.  Eives,  16  App.  Div.  632,  44 
N.  Y.  Supp.  672. 

A  real  estate  broker  employed  to  find  a  purchaser  for  land  has 
no  implied  authority  to  execute  a  contract  for  its  sale:  McCullough 
Y.  Hitchcock,  71  Conn.  401,  42  Atl.  81;  Campbell  v.  Galloway,  148 
Ind.  440,  47  N.  E.  818;  Balkema  v.  Searle,  116  Iowa,  374,  89  N.  W. 
1077;  Larson  v.  O'Hara,  98  Minn.  71,  116  Am.  St.  Kep.  342,  107 
N.  W.  821,  8  Ann.  Cas.  849;  Bourke  v.  Van  Keuren,  20  Colo.  95,  36 
Pac.  882;  Dickinson  v.  Updike  (N.  J.),  49  Atl.  712;  Kilham  v.  Wilson, 
112  Fed.  565,  50  C.  C.  A.  454.  A  broker  employed  to  sell  land  has 
no  authority  to  execute  a  contract  to  convey  it:  Armstrong  v.  Lowe, 
76  Cal.  616,  18  Pac.  758;  Ballou  v.  Bergvendsen,  9  N.  D.  285,  83 
N.  W.  10;  Halsell  v.  Eenfrow,  14  Okl.  674,  78  Pac.  118,  2  Ann.  Cas. 
286,  202  U.  S.  287,  26  Sup.  Ct.  Eep.  610,  50  L.  ed.  1032;  Carstens  v. 
McEeavy,  1  Wash.  350,  25  Pac.  471.    A  real  estate  agent  has  only 
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limited  powers.     He  who  deals  with  him  deals  with  him  at  his  peril: 
Halsey  v.  Monteiro,  92  Va.  581,  24  S.  E.  258. 

IV.  Time  During  Which  Negotiations  must  he  Completed. 
Sk  In  General. — The  time  during  which  a  broker  must  complete  a 
transaction  before  his  right  to  compensation  attaches  is  an  important 
matter  for  consideration.  In  Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y. 
378,  38  Am.  Eep.  441,  Mr.  Justice  Finch  says:  "Where  no  time  for 
the  continuance  of  the  contract  is  fixed  by  its  terms,  either  party  is 
at  liberty  to  terminate  it  at  will,  subject  only  to  the  ordinary  re- 
quirements of  good  faith.  Usually  the  broker  is  entitled  to  a  fair 
and  reasonable  opportunity  to  perform  his  obligation,  subject,  of 
course,  to  the  right  of  the  seller  to  sell  independently.  But  that 
having  been  granted  him,  the  right  of  the  principal  to  terminate  his 
authority  is  absolute  and  unrestricted,  except  only  that  he  may  not 
do  it  in  bad  faith,  and  as  a  mere  device  to  escape  the  payment  of 
the  broker's  commissions.  Thus,  if  in  the  midst  of  negotiations 
instituted  by  the  broker,  and  which  were  plainly  and  evidently  ap- 
proaching success,  the  seller  should  revoke  the  authority  of  the 
broker,  with  the  view  of  concluding  the  bargain  without  his  aid, 
and  avoiding  the  payment  of  commissions  about  to  be  earned,  it 
might  well  be  said  that  the  due  performance  of  his  obligation  by  the 
broker  was  purposely  prevented  by  the  principal.  But  if  the  latter 
acts  in  good  faith,  not  seeking  to  escape  the  payment  of  commissions, 
but  moved  fairly  by  a  view  of  his  own  interest,  he  has  the  absolute 
right  before  a  bargain  is  made,  while  negotiations  remain  unsuccess- 
ful, before  commissions  are  earned,  to  revoke  the  broker's  authority, 
and  the  latter  cannot  thereafter  claim  compensation  for  a  sale  made 
by  the  principal,  even  though  it  be  to  a  customer  with  whom  the 
broker  unsuccessfully  negotiated,  and  even  though,  to  some  extent, 
the  seller  might  justly  be  said  to  have  availed  himself  of  the  fruits 
of  the  broker's  labor Any  other  rule  would  prolong  a  con- 
tract with  a  broker  indefinitely.  No  man  could  know  when  he  was 
freed  from  its  obligations,  and  a  liability  would  be  imposed  not  con- 
tained in  the  terms  of  the  contract,  and  essentially  perverting  its 
legitimate  construction." 

h.  When  No  Specific  Time  Limits  Agency. — Where  there  is  no 
specific  time  named  as  limiting  the  agency,  and  a  reasonable  time 
elapses  without  a  sale  (circumstances  considered),  the  owner  may 
in  good  faith,  without  design  to  avoid  payment  of  commission,  revoke 
the  agency  and  sell  to  the  party  with  whom  the  agent  has  been 
negotiating:  Stedman  v.  Richardson,  100  Ky.  79,  37  S.  W.  259; 
Fairchild  v.  Cunningham,  84  Minn.  521,  88  N.  W.  15;  La  Force  v. 
Washington  University,  106  Mo.  App.  517,  81  S.  W.  209;  Wylie  v. 
Bank,  61  N.  Y.  415. 

In  Hannon  v.  Espalla,  148  Ala.  313,  42  South.  443,  the  evidence 
showed  that  the  defendant  employed  plaintiff  to  purchase  certain 
property.  The  defendant  was  accepted  as  a  purchaser,  and  a  deed 
evidencing  a  sale  to  him  was  promptly  sent  from  the  city  of  the 
owner's  residence.  Before  the  deed  arrived,  the  defendant  informed 
plaintiff  that  he  withdrew  his  offer  to  purchase  the  property,  and 
thereafter  he  made  no  bona  fide  effort  to  consummate  the  transaction. 
The  defendant  testified  that  subsequently  to  his  signing  of  the  cer- 
tificate of  employment  of  the  broker  it  wa«  understood  that  the  deed 


April,  1910.]  Chaffee  v.  Widman.  241 

for  the  property  was  to  be  in  his  possession  on  a  certain  day.  It 
was  decided  that  if  the  defendant  agreed  with  the  plaintiff  to  nego- 
tiate for  him  a  purchase  of  the  property,  the  latter  had  a  reasonable 
time  within  which  to  perform  the  service,  and  thus  to  earn  the 
compensation.  Also,  that  the  broker's  right  to  compensation  did  not 
depend  upon  the  arrival  of  the  deed  on  that  day. 

c.  When  Period  of  Time  is  Limited. — Where  the  authority  con- 
ferred upon  the  broker  by  the  contract  is  limited  to  a  period  of  time 
within  which  he  must  procure  a  purchaser,  he  is  entitled  to  his 
commissions  if  within  that  time  he  procures  a  purchaser  with  whom 
the  owner  enters  into  a  binding  contract.  The  fact  that  the  actual 
conveyance  is  not  made  until  after  the  time  expired  will  not  defeat 
his  right  to  compensation  for  his  services:  S.  E.  Crowley  Co.  v.  Meyers, 
69  N.  J.  L.  245,  55  Atl.  305. 

If  a  broker's  authority  is  in  force  at  the  time  the  contract  is  con- 
summated, he  is  entitled  to  his  commissions,  notwithstanding  the 
fact  that  the  deed  did  not  actually  pass  until  after  the  time  limit 
within  which  he  was  authorized  to  procure  a  purchaser:  Hill  v.  McCoy, 
1  Cal.  App.  159,  81  Pac.  1015. 

d.  Expiration  of  Contract  of  Emplojrment. — ^Before  a  broker  can 
be  said  to  have  earned  his  commission,  it  must  be  shown  that  he 
performed  the  duty  assumed  by  him  within  the  time  limited  in  his 
contract,  or  within  such  extension  of  time  as  may  have  been  granted 
by  his  employer.  If  he  failed  to  do  that,  he  is  not  entitled  to  the 
commission  even  though  he  made  efforts  to  sell  the  property,  and 
first  called  it  to  the  attention  of  the  party  who  subsequently  made 
the  purchase,  unless  the  delay  was  caused  by  the  negligence,  fault  or 
fraud  of  the  owner:  McCurry  v.  Hawkins,  83  Ark.  202,  103  S.  W. 
600;  Zenner  v.  Antisell,  75  Cal.  509,  17  Pac.  642;  Wilson  v.  Sturgis, 
71  Cal.  226,  16  Pac.  772;  Title  Ins.  &  Trust  Co.  v.  Grider,  152  Cal. 
746,  94  Pac.  601;  Clark  v.  Cumming,  77  Ga.  64,  4  Am.  St.  Eep.  72; 
Farrar  v.  Brodt,  35  111.  App.  617;  Learned  v.  McCoy,  4  Ind.  App. 
238,  30  N.  E.  717;  Fultz  v.  Wimer,  34  Kan.  576,  9  Pac.  316;  Hurst 
V.  Williams,  31  Ky.  Law  Eep.  658,  102  S.  W.  1176;  Antisdel  v.  Can- 
field,  119  Mich.  229,  77  N.  W.  944;  Decker  v.  Klingman,  149  Mich. 
96,  112  N.  W.  727;  Beauchamp  v.  Higgins,  20  Mo.  App.  514;  Pago 
V.  Griflin,  71  Mo.  App.  524;  La  Force  v.  Washington  University,  106 
Mo.  App.  517,  71  S.  W.  209;  Loxley  v.  Studebacker,  75  N.  J.  L.  599, 
68  Atl.  98;  Satterthwaite  v.  Vrecland,  48  How.  Pr.  508;  Vanderveer 
V.  Suydam,  83  Hun,  116,  31  N.  Y.  Supp.  392;  Watson  v.  Brooks,  11 
Or.  271,  3  Pac.  679;  Neal  v.  Lehman,  11  Tex.  Civ.  App.  461,  34 
S.  W.  153;  Ice  v.  Maxwell,  61  W.  Va.  9,  55  S.  E.  899. 

If  a  person  employs  a  broker  to  sell  property,  or  contracts  for 
any  other  service  without  stipulating  a  time  for  performance,  he  is 
bound  to  allow  the  party  employed  a  reasonable  time  in  which  to 
perform:  La  Force  v.  Washington  University,  106  Mo.  App.  517,  81 
S.  W.  209. 

If  a  land  owner  vests  real  estate  agents  with  exclusive  authority 
to  sell  for  a  period  of  eight  months,  ar^i  agrees  to  pay  them  all 
that  they  may  realize  above  one  thousand  dollars,  he  cannot  deprive 
them  of  the  right  to  sell  during  such  time.  And  if  he  resumes  con- 
trol of  the  sale  of  his  property  during  such  period,  the  agents  are 
entitled  to  recover  any  sum  over  one  thousand  dollars  which  they 
Am.  St.  Rep.,  Vol.  139 — 16 
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prov©  they  could  hare  realized  for  the  property  had  not  the  owner 
violated  his  contract:  Stringfellow  v.  Powers,  4  Tex.  Civ.  App.  199, 
23  S.  W.  313. 

e.  Time  not  Essence  of  Employment. — Where  an  owner  engages 
the  services  of  an  agent  to  sell  or  negotiate  a  sale  of  his  real  estate, 
and  by  the  contract  the  agent's  compensation  is  made  dependent  upon 
a  consummated  sale,  and  time  is  not  of  the  essence  of  the  contract, 
the  agent  is  entitled  to  a  reasonable  time  in  which  to  conclude  the 
sale  after  he  has  found  a  purchaser  ready,  willing  and  able  to  buy 
upon  the  terms  stated  by  the  owner;  but  no  such  duty  devolves  upon 
the  owner  toward  a  person  whom  he  has  not  employed  as  his  agent, 
and  not  in  a  case  where  the  owner  expressly  limits  the  time  in 
which  a  person  not  an  agent  may  procure  and  pay  over  the  purchase 
money.  Hence  where  the  owner  merely  states  to  a  broker,  not 
employed  as  his  agent,  the  net  price  which  he  will  accept  within  a 
limited  time,  and  the  broker  procures  an  offer  of  such  price  within 
such  time,  but  does  not  procure  the  execution  of  a  binding  contract, 
nor  a  purchaser  ready  to  pay  the  purchase  pric«  within  the  time  lim- 
ited, and  the  owner  refuses  to  allow  further  time,  the  broker  cannot 
recover  commissions:  Castner  v.  Richardson,  18  Colo.  496,  33  Pac.  163. 

f.  Extension  of  Time  of  Employment. — When  an  owner  of  land 
employs  a  broker  to  procure,  within  thirty  days,  a  purchaser  of  the 
same,  and  after  the  expiration  of  that  time  he  writes  to  the  broker 
asking  as  to  the  prospects  of  finding  a  purchaser,  and  directs  him 
to  sell  within  the  next  thirty  days  for  a  net  amount,  the  contract  of 
employment  is  thereby  extended  for  a  further  period  of  thirty  days: 
Johnson  Bros.  v.  Wright,  124  Iowa,  61,  99  K  W.  103.  But  the  fact 
that  a  principal  expressed  hope  that  the  broker  would  sell  the  land 
within  the  time  authorized,  and  stated  he  would  assist  him,  does  not 
show  an  authority  to  the  broker  to  sell  the  property  after  the  ex- 
piration of  the  time,  where  it  was  shown  that  the  broker  asked  for 
an  extension  of  time  and  the  principal  refused  to  grant  it:  La  Force 
T.  Washington  University,  101  Mo.  App.  517,  81  S.  W.  209.  If  a 
real  estate  broker  furnishes  a  purohaser  ready,  willing  and  able  to 
buy,  he  is  entitled  to  his  commission,  and  the  fact  that  he  does  not 
bring  the  owner  and  purchaser  to  terms  within  the  time  limit  fixed 
by  his  contract  of  employment  does  not  defeat  his  right  to  recover: 
Wilson  V.  "Mason,  158  111.  304,  49  Am,  St.  Eep.  162,  42  N.  E.  134; 
Griswold  v.  Pierce,  86  111.  App.  406. 

In  Michaelis  v.  Gahren,  9  App.  Div.  495,  41  N.  Y.  Supp.  563,  the 
evidence  showed  that  the  defendant  employed  the  plaintiffs,  real 
estate  brokers,  to  purchase  certain  lots.  After  several  efforts  made 
by  one  of  the  plaintiffs,  the  defendant  and  the  agent  of  the  owner 
of  the  lots  were  brought  to  accord  respecting  the  terms  of  a  con- 
tract. After  the  parties  executed  a  binding  contract,  the  defendant's 
attorneys  objected  to  the  title,  and  after  two  years'  litigation  the 
cloud  from  the  title  to  the  property  was  removed,  and  the  lots  were 
conveyed  to  the  defendant.  It  was  decided  that  the  plaintiffs  were 
entitled  to  commissions,  although  the  transaction  was  not  completed 
by  the  execution  of  a  deed  at  the  time  contemplated  by  the  parties. 
There  was  enough  to  show  a  continuous  connection  between  the  first 
step  taken  by  the  plaintiffs  in  the  matter  and  the  last  one,  consisting 
in  th«  delivery  of  the  deed  by  the  vendors  to  the  defendant. 
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In  Oullahan  v.  Baldwin,  100  Cal.  648,  35  Pac.  310,  it  is  held  that 
the  fact  that  on  a  day  previous  to  the  expiration  of  the  time  limited 
the  purchaser  obtained  by  the  broker  offered  his  check  to  the  vendor 
for  the  first  payment  of  the  purchase  money,  and  that  the  check  was 
declined  as  not  equivalent  to  the  money,  is  immaterial  where  it 
appears  that  on  the  subsequent  day,  and  before  the  expiration  of 
the  time  limited,  the  purchaser  attempted  to  pay  the  cash  to  the 
vendor,  but  was  prevented  by  failure  to  secure  a  personal  interview 
with  the  vendor,  who  waived  the  tender  by  eluding  it  and  selling  the 
land  on  that  day  to  another  purchaser. 

In  Cody  v.  Dempsey,  86  App.  Div.  335,  83  N.  Y.  Supp.  899,  it  ap- 
peared that  the  defendant  was  the  attorney  in  fact  for  his  wife,  who 
owned  a  tenement  house.  That  the  defendant  met  the  plaintiff  and 
requested  him  to  make  an  effort  to  sell  the  house  or  to  exchange  it  for 
some  other  property  in  such  a  way  as  to  realize  thirty-five  thousand 
dollars  or  forty  thousand  dollars  in  ready  money.  As  a  result  of  the 
broker's  efforts,  the  owner  and  a  third  person  contracted  for  the  ex- 
change of  their  properties.  The  agreement  contained  a  stipulation 
that  the  deeds  should  be  delivered  and  exchanged  on  or  before  a  cer- 
tain date.  The  broker  agreed  to  waive  his  right  to  commissions  in  the 
event  of  a  failure  to  consummate  the  contract  on  the  day  agreed  on. 
The  contract  was  not  consummated  on  that  day,  but  subsequently 
the  parties  agreed  to  modify  the  terms  of  the  original  contract  of 
exchange,  and  extend  the  time  for  the  exchange.  At  the  latter  date, 
the  exchange  of  property  was  effected  between  the  original  contractors. 
It  was  decided  that  the  broker  had  merely  agreed  to  waive  his 
commission  if  the  contract  between  the  parties  was  not  carried 
out,  and  the  fact  that  the  contract  was  subsequently  modified  by 
mutual  agreement  of  the  parties  thereto,  without  consultation  or 
further  agreement  on  the  part  of  the  broker,  could  not  operate  to 
take  from  him  the  right  to  commissions. 

In  Kinsland  v.  Grimshawe,  146  N.  C.  397,  59  S.  E.  1000,  the  evi- 
dence showed  that  in  April,  1903,  the  plaintiff  was  employed  by 
the  defendant  to  find  a  purchaser  for  defendant's  land.  Plaintiff 
introduced  to  defendant  a  purchaser,  and  on  May  27,  1903,  the  de- 
fendant gave  to  the  purchaser  introduced  by  plaintiff  a  cash  option 
for  thirty  days.     The  defendant  extended  the  option  to  August  20, 

1903.  On  August  21,  1903,  defendant  again  extended  the  option 
two  months.  On  December  16,  1903,  defendant  executed  a  contract 
with  the  same  person,  reciting  the  former  option  and  extension,  and 
again    extending    the    time    to    complete    the    trade   to   February    20, 

1904.  On  this  last  date  the  same  person  accepted  the  option  and 
contracted  to  comply  with  its  terms.  One  of  the  stipulations  in  the 
contract  recited  that  if  any  providential  hindrance  should  prevent 
the  completion  of  the  contract,  further  time  was  to  be  given.  The 
time  was  again  extended  to  April  20,  1904.  The  party  to  whom  the 
option  had  been  granted  and  who  accepted  the  option  transferred 
his  interest  to  another,  with  whom  the  transaction  was  completed. 
It  was  decided  that  by  extending  the  option  and  retaining  the 
opportunity  to  sell  upon  the  terms  of  the  original  option  and  finally 
selling  the  lands  pursuant  thereto,  the  agency  continued  in  force, 
and  the  plaintiff  wa«  entitled  to  hia  commission  for  procuring  a  pur- 
chaser of  th«  land. 
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g.  Agency  Coupled  With  an  Interest. — Where  an  agency  is  created 
coupled  with  an  interest,  the  principal  may  revoke  it  at  any  time, 
but  he  can  do  so  subject  only  to  the  resulting  liability  of  paying 
to  the  agent  any  damages  suffered  by  reason  of  the  termination  of 
the  agency  contrary  to  the  terms  of  the  contract  creating  it:  Milligan 
V.  Owen,  123  Iowa,  285,  98  N.  W.  793.  In  McLane  v.  Maurer,  28 
Tex.  Civ.  App.  75,  66  S.  W.  693,  1108,  it  is  held  that  a  contract 
of  agency  for  the  sale  of  real  estate,  by  which  the  agent  was 
authorized  to  subdivide  and  sell  in  parcels  within  a  limited  time, 
and  agreed  to  devote  hia  energies,  time  and  attention  to  the  hunting 
up  of  purchasers,  for  a  specified  commission,  created  an  agency 
coupled  with  an  interest,  for  the  revocation  of  which  the  principal 
was  liable  in  damages  to  the  extent  that  it  could  be  shown  with 
reasonable  certainty  that  the  agent  would  have  earned  commissions 
by  the  sale  of  the  land  had  the  authority  not  been  revoked. 

In  Green  y.  Cole  (Mo.),  24  S.  W.  1058,  it  was  said  that  a  contract 
of  agency  for  the  sale  of  real  estate  amounted  to  an  obligation 
mutually  entered  into  for  the  performance  of  labor  in  furtherance 
of  the  agreement  on  the  part  of  the  agent  which  furnished  the  con- 
eiderations  for  the  agreement  of  the  principal.  In  Stringfellow  v. 
Powers,  4  Tex.  Civ.  App.  199,  23  S.  W.  313,  the  principal  was  held 
liable  in  damages  for  the  revocation  of  a  contract  of  agency  for 
the  sale  of  real  estate  by  which  he  had  placed  his  land  in  the  hands 
of  the  agent  for  sale  for  a  specified  time,  agreeing  to  send  to  the 
agent  any  purchaser  who  might  apply  to  him  within  that  time,  thus 
vesting  in  the  agent  the  exclusive  authority  to  make  the  sale. 

h.  Exclusive  Agency. — A  broker  given  an  exclusive  agency  for  a 
specific  time  is  entitled  to  a  commission  even  though  his  efforts  do 
not  contribute  to  a  sale  made  within  that  time:  Gregory  v.  Bonney, 
135  Cal.  589,  67  Pac.  1038;  Brown  v.  Lapp  (Ky),  77  S.  W.  194; 
Emerson  v.  Pacific  Coast  etc.  Co.,  96  Minn.  1,  113  Am.  St.  Hep.  603, 
104  N.  W.  573,  1  L.  E.  A.,  N.  S.,  445,  6  Ann.  Cas.  973;  Lipscomb  v. 
Cole,  81  Mo.  App.  53;  Moses  v.  Bierling,  31  N.  Y.  462;  Levy  v. 
Eothe,  17  Misc.  Rep.  402,  39  N.  Y.  Supp.  1057;  Sylvester  v.  John- 
son, 110  Tenn.  392,  75  S.  W.  923;  Harrell  v.  Zimpelman,  66  Tex.  292, 
17  S.  W.  478.  But  a  broker  cannot  claim  an  exclusive  agency  unless 
the  contract  of  his  employment,  either  expressly  or  by  implication, 
gives  him' such  right:  Cook  v.  Forst,  116  Ala.  395,  22  South.  540; 
White  v,  Benton,  121  Iowa,  354,  96  N.  W.  876;  Ward  v.  Fletcher, 
124  Mass.  224;  Kidman  v.  Howard,  18  S.  D.  161,  99  N.  W.  1104.  A 
real  estate  broker  who  has  the  exclusive  agency  for  the  sale  of  prop- 
erty until  a  certain  date  is  not  entitled  to  commissions  for  a  subse- 
quent sale  made  to  a  man  to  whom  he  showed  the  property,  but  who 
bought  it  through  the  efforts  of  another  agent:  Farrar  v.  Brodt,  35  HI. 
App.  617. 

i.  Miscarriage  of  Notice  of  Sale  to  Principal. — In  Gibbons  v. 
Sherwin,  28  Neb.  146,  44  N.  W.  99,  the  court  says:  "While  the  general 
proposition  that  a  vendor,,  proposing  the  terms  of  sale  of  land,  may 
choose  his  own  terms,  will  not  be  disputed,  yet,  when  such  party 
has  employed  the  services  of  agents  to  assist  in  making  such  sale, 
and  the  agent  has  contributed  time,  labor,  and  skill,  in  conformity 
with  instructions,  and  in  the  act  of  successful  negotiation,  the  vendor 
sets  a  limit  of  time  within  which  the  sale  must  be  terminated,  or  the 
agency  withdrawn,  and  adds  the  further  condition  that  the  sale  shall 
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be  closed  and  notice  sent  him,  at  a  distant  post,  within  a  limited 
time,  and  the  agent  proceeds  in  good  faith  and  without  laches  on 
his  part,  to  consummate  the  sale,  and  closes  it,  so  that  information 
might  be  conveyed  to  the  principal  on  the  time  limited,  and  promptly 
sends  information  of  the  fact  by  the  usual  channel,  before  the  ex- 
piration of  the  time  limited,  and,  by  any  casualty  or  failure  of  the 
public  mails  or  telegraph,  such  information  is  miscarried,  and  not 
received  by  the  principal,  I  do  not  consider  that  the  miscarriage 
of  the  notice  could  deprive  the  agent  of  his  right  to  recover  for 
services  actually  performed  on  a  quantum  meruit." 

V.  Necessity  of  Broker  Being  Procuring  Cause  of  Sale, 
a.  In  General, — In  order  for  a  broker  to  be  entitled  to  commis- 
sions he  must  have  accomplished  all  that  he  undertook  to  do  under 
his  contract  of  employment.  He  must  have  found  and  produced  a 
person  who  was  ready,  willing  and  financially  able  to  purchase  the 
property  which  he  was  engaged  to  sell,  at  the  price,  and  upon  the 
terms  and  conditions  fixed  by  his  employer,  and  must  make  it  appear 
that  he  was  the  efficient  agent  or  procuring  cause  of  the  sale,  and 
that  the  means  employed  by  him  and  his  efforts  resulted  in  a  sale: 
Scott  V.  Patterson,  53  Ark.  49,  13  S.  W,  419;  Hunton  v.  Marshall, 
76  Ark.  375,  88  S.  W.  963;  Zeimer  v.  Antisell,  75  Cal.  509,  17  Pac. 
642;  Ayres  v.  Thomas,  116  Cal.  140,  47  Pac.  1013;  Babcoek  v.  Mer- 
ritt,  1  Colo.  App.  84,  27  Pac.  882;  Quinby  v.  Tedford,  4  Colo.  App. 
210,  35  Pac.  276;  Duncan  v.  Borden,  13  Colo.  App.  481,  59  Pac.  60; 
Whiterbee  v.  Walker,  42  Colo.  1,  93  Pac.  1118;  Chaffee  v.  Widman, 
48  Colo.  34,  ante,  p.  220,  108  Pac.  995;  Hoadley  v.  Savings  Bank 
of  Danbury,  71  Conn.  599,  42  Atl.  667,  44  L.  E.  A.  321;  Watts  y. 
Howard,  51  111.  App.  243;  Neufeld  v.  Oren,  60  111.  App.  350;  Shannon 
v.  Potts,  117  111.  App.  80;  Piatt  v.  Johr,  9  Ind.  App,  58,  36  N.  E.  294; 
Boyd  V.  Watson,  101  Iowa,  214,  70  N.  W.  120;  Hunn  v.  Ashton,  121 
Iowa,  265,  96  N.  W.  745;  Clements  v.  Stapleton,  136  Iowa,  137,  113 
N.  W.  546;  W^ells  v.  Hocking  Valley  Coal  Co.  (Iowa),  114  N.  W, 
1076;  Marlatt  v.  Elliott,  69  Kan,  477,  77  Pac.  104;  Collier  v.  Johnson, 
23  Ky.  Law  Rep.  2453,  67  S.  W.  830;  Hopkins  v.  Mosely,  31  Ky. 
Law  Eep.  1308,  105  S.  W.  104;  Taylor  v.  Martin,  109  La.  137,  33 
South.  112;  Hollyday  v.  Southern  Farm  Agency,  100  Md.  294,  59 
Atl.  646;  Groscup  r.  Downey,  105  Md.  273,  65  Atl.  930;  Walker  t. 
Baldwin,  106  Md.  619,  68  Atl.  25;  Whitcomb  v.  Bacon,  170  Mass.  479, 
64  Am.  St.  Eep.  317,  49  N.  E,  742;  Ellsmore  v.  Gamble,  62  Mich, 
543,  29  N.  W,  97;  Douville  v,  Comstock,  110  Mich,  693,  69  N,  W.  79; 
Hubbard  v.  Leiter,  145  Mich.  387,  108  N.  W.  735;  Eeade  v,  Haak, 
147  Mich,  42,  110  N.  W,  130;  Putnam  v.  How,  39  Minn.  363,  40  N,  W. 
258;  Cathcart  v.  Bacon,  47  Minn.  34,  69  N.  W.  331;  Studer  v.  Byson, 
92  Minn.  388,  100  N.  W.  90;  Taylor  v.  Barbour,  90  Miss.  888,'  123 
Am.  St.  Eep.  328,  44  South.  988;  Pollard  v.  Banks,  67  Mo.  App.  187; 
Locke  V.  Griswold,  96  Mo.  App.  527,  70  S.  W.  400;  Bassford  v.  West, 
124  Mo.  App.  248,  101  S.  W.  610;  Northriip  v,  Diggs,  128  Mo.  App. 
217,  10(5  S.  W.  1123;  Frenzer  v.  Lee,  3  Neb.  (Unof.)  69,  90  N.  W.  914; 
Colwell  v.  Thompkins,  6  App.  Div.  93,  39  N.  Y.  Supp,  478,  158  N.  Y. 
690,  53  N.  E.  1124;  Weinstein  v,  Golding,  17  Misc,  Eep,  613,  75 
N.  Y.  St.  Rep.  84,  40  N.  Y.  Supp.  680;  Markus  v,  Kenneally,  19  Misc. 
Eep.  517,  43  N.  Y.  Supp.  1056;  Eandrup  v.  Schroeder,  21  Mipc.  Rep, 
52,  46  N.  y.  Supp,  913;  Wykoff  v.  Bissell,  24  App,  Div.  66,  48  N.  Y. 
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Supp.  1018;  Barrows  v.  Standard  Oil  Co.,  109  App.  Div.  593,  96  N.  Y. 
Supp.  370;  Southwick  v.  Swavienski,  114  App.  Div.  681,  99  N.  Y. 
Supp.  1079;  Peace  v.  Ross,  123  App.  Div.  611,  108  N.  Y.  Supp.  48; 
Earp  V.  Cummins,  54  Pa.  394,  93  Am.  Dec.  718;  Glasscock  v.  Van 
Fleet,  100  Tenn.  603,  46  S.  W.  449;  Nance  v.  Smyth,  118  Tenn.  349, 
99  9.  W.  698;  Ross  v.  Moskowitz  (Tex.  Civ.  App.),  95  S.  W.  86, 
affirmed  in  100  Tex.  74,  100  S.  W.  768;  Gray  v.  Carroll  (Tex.  Civ. 
App.),  105  S.  W.  214;  Newton  v.  Conness  (Tex,  Civ.  App.),  106  S.  W. 
892;  West  Bros.  v.  Thompson,  48  Tex.  Civ.  App.  362,  106  S.  W.  1134; 
Gault  v.  Bradshaw,  48  Wash.  364,  93  Pac.  534;  Bowe  v.  Gage,  127 
Wis.  245,  115  Am.  St.  Rep.  1010,  106  N.  W.  1074;  Burd  v.  Webster, 
128  Wis.  118,  107  N.  W.  23. 

The  duty  assumed  by  the  broker  is  to  bring  the  minds  of  the 
buyer  and  seller  to  an  agreement  for  a  sale,  at  the  price  and  terms 
on  which  it  is  to  be  made,  and,  until  this  is  done,  his  right  to 
commissions  does  not  accrue:  Garcelon  v  Tibbetts,  84  Me.  148,  24 
Atl.  797;  Lewis  v.  McDonald,  83  Neb.  694,  120  N.  W.  207;  Sibbald 
v.  Bethlehem  Iron  Co.,  83  N.  Y,  378,  38  Am.  Rep.  441.  But  if  the 
transaction  a  broker  is  authorized  to  negotiate  is  finally  consummated 
as  the  direct  result  of  his  efforts,  he  is  entitled  to  his  commission: 
Dexter  v.  McClellan,  116  Ala.  37,  22  South.  461;  Duncan  v.  Kearney, 
72  Conn.  585,  45  Atl.  358;  Singer  etc.  Stone  Co.  r.  Hutchinson,  83 
111.  App.  668,  affirmed  in  184  111.  169,  56  N.  E.  353;  Staufer  v.  Bell, 
99  Iowa,  545,  68  N.  W.  817;  Rounds  v.  Alee,  116  Iowa,  345,  89  N.  W. 
1098;  Dexter  v.  Campbell,  137  Mass.  198;  Henninger  v.  Burch,  90 
Minn.  43,  95  N.  W.  578;  McCorraack  v.  Henderson,  100  Mo,  App. 
647,  75  S.  W.  171;  S.  E.  Crowley  Co.  v.  Meyers,  69  N.  J.  L.  245, 
55  Atl.  305;  Smith  v.  Patrick  (Tex.  Civ.  App.),  43  S.  W.  535;  Bell 
v.  Siemens  &  Halskc  Electric  Co.,  101  Wis.  320,  77  N.  W.  152.  All 
that  is  required,  to  entitle  an  agent  to  his  commission  for  selling 
land,  is  employment,  for  a  compensation,  to  make  the  sale,  and  the 
production  of  a  purchaser,  ready,  able  and  willing  to  take  the  prop- 
erty at  the  price  named:  Donohue  v.  Padden,  93  Wis.  22,  66  N.  W.  804, 

In  Clifford  v.  Meyers,  6  Ind.  App.  633,  34  N.  E.  23,  the  evidence 
showed  that  the  defendants  listed  with  plaintiffs,  real  estate  brokers, 
a  piece  of  property  to  sell  at  a  certain  price.  One  of  the  defendants 
informed  plaintiffs  that  they  would  consider  a  smaller  offer;  that 
the  property  had  been  in  the  hands  of  other  real  estate  agents  for 
sale,  but  they  were  not  doing  anything  with  it,  and  he  wanted  plain- 
tiffs to  take  hold  and  sell  it.  He  also  told  plaintiffs  that  they 
need  have  no  hesitancy  in  telling  inquirers  the  names  of  the  owners, 
and  the  defendants  would  see  that  plaintiffs  are  protected  in  their 
right  to  commissions,  in  case  they  should  find  a  purchaser.  The 
plaintiffs  entered  the  property  on  their  books  for  sale,  and  adver- 
tised it  at  their  own  expense.  One  Mrs,  Robertson  called  at  their 
office  in  answer  to  the  advertisement,  when  the  property  was  shown 
to  her  and  the  price  quoted.  She  asked  the  name  of  the  owner  and 
it  was  given  to  her.  Shortly  after  (after  the  interview  with  the 
broker)  she  called  at  the  office  of  the  owner  and  he  was  out.  She, 
however,  told  her  mission  to  a  partner  in  business  with  the  owner 
but  who  had  no  interest  in  the  property.  He  took  her  to  the  prop- 
erty, and  she  made  an  offer,  which  was  accepted  at  a  figure  less 
than  the  one  quoted  to  her  by  plaintiffs.  The  plaintiffs  notified  tho 
defendants  before  the  property  was  conveyed  that  they  would  claim 
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a  eommission,  as  Mrs.  Robertson  was  their  customer.  The  transac- 
tion between  the  owner  and  Mrs.  Robertson  was  subsequently  com- 
pleted and  the  owner  paid  a  commission  to  the  one  who  showed  her 
the  property  subsequent  to  the  interview  she  had  with  plaintiffs.  It 
was  decided  that  the  plaintiffs  were  the  procuring  cause  of  the  sale 
and  as  such  entitled  to  commissions,  and  that  the  payment  of  com- 
missions to  the  other  party  did  not  affect  plaintiff's  claim. 

In  Staufer  v.  Bell,  99  Iowa,  545,  68  N.  W.  817,  the  evidence  tended 
to  show  that  the  defendant  owned  a  farm  and  informed  the  plain- 
tiff, a  real  estate  broker,  that  if  he  would  sell  it  at  a  certain  price 
he  would  pay  him  a  commission.  A  few  days  later  plaintiff  met 
one  Noteboom,  who  wished  to  purchase  the  farm,  and  the  plaintiff 
told  him  th«  price  at  which  it  was  held.  After  they  had  conversed 
about  it,  the  defendant  was  seen  in  the  street.  Noteboom  was  in- 
troduced to  the  defendant  by  plaintiff,  who  stated  that  Noteboom 
wanted  the  farm  and  wished  to  look  at  it.  Accordingly,  the  three 
went  together  to  look  at  it.  A  sale  was  effected  with  the  aid  of 
plaintiff.  It  was  decided  that  his  right  to  compensation  could  not 
be  defeated  by  a  showing  that  prior  to  the  time  when  the  defendant 
sold  the  farm  it  had  been  in  the  hands  of  another  agent  with  whom 
Noteboom  had  negotiated  with  the  view  of  purchasing  it. 

b.  Necessity  for  Being  Successful. — In  the  absence  of  a  contract, 
express  or  implied,  or  conduct  of  the  seller  preventing  the  completion 
of  the  bargain,  an  action  by  the  broker  for  commissions  will  not  lie 
until  it  is  shown  that  he  has  effected,  or  procured,  a  sale  of  the 
property,  and  it  is  not  enough  that  the  broker  has  devoted  his  time, 
labor  or  money  in  the  interest  of  his  employer,  as  unsuccessful  efforts, 
however  meritorious,  offer  no  ground  of  action,  and  that,  where  his 
acts  effect  no  agreement  or  contract  between  his  employer  and  pur- 
chaser, the  loss  must  be  his  own.  In  such  case  he  loses  his  efforts 
and  labor  which  he  staked  upon  success,  and  if  there  is  no  contract 
there  is  no  reward,  as  his  commissions  are  based  upon  the  contract 
of  sale:  Hill  v.  Jebb,  55  Ark.  574,  18  S.  W.  1047;  Rockwell  v.  Newton, 
44  Conn.  333;  Daniel  v.  Columbia  Heights  Land  Co.,  9  App.  D.  C. 
483;  Garcelon  v.  Tibbetts,  84  Me.  148,  24  Atl.  797;  Loud  v.  Hall,  106 
Mass.  404;  Viaux  v.  Old  South  Society,  133  Mass.  1;  La  Force  v. 
Washington  University,  106  Mo.  App.  517,  81  S.  W.  209;  Earp  v. 
Cummins,  54  Pa.  394,  93  Am.  Dec.  718;  Duval  v.  Moody,  24  Tex. 
Civ.  App.  627,  60  S.  W.  269;  Newton  v.  Conness  (Tex.  Civ.  App.),  106 
S.  W.   892. 

c.    Negotiations  Direct  With  Principal. 

1.  In  General. — A  real  estate  broker  performs  his  duty  and  is 
entitled  to  his  commission  when  a  purchaser  is  introduced  who  is 
ready,  willing  and  able  to  buy  on  the  terms  authorized  by  the  prin- 
cipal. The  completion  of  a  valid  and  binding  written  contract  is 
not  required  in  case  the  principal  is  in  a  situation  to  execute  it  him- 
self. For  it  may,  and  often  does,  happen  that  the  purchaser  prefers 
to  deal  directly  with  the  owner.  Hence  the  broker  is  entitled  to 
his  commission  if  he  is  the  procuring  cause  of  negotiations  which 
result  in  a  sale,  even  though  the  negotiations  are  conducted  and  con- 
cluded by  the  principal  in  person:  Gellatt  v.  Ridge,  117  Mo.  553,  38 
Am.  St.  Rep.  683,  23  S.  W.  882.  In  a  suit  by  a  real  estate  agent 
to  recover  commissions  from  his  principal,  it  is  sufficient  to  make 
out  a  case  for  recovery,  for  the  plaintiff  to  show  that  he  was  employed 
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by  the  defendant  to  sell  the  land  in  which  the  latter  had  an  in- 
terest, that  he  procured  a  customer  ready  and  able  to  buy,  and  that 
the  defendant  interfered  and  completed  the  sale  himself,  without 
the  intervention  of  the  agent:  Gresham  v.  Connally,  114  Ga.  906,  41 
S.  E.  42.  Where  a  broker  employed  to  sell  property  brings  about 
the  introduction  of  a  buyer  and  a  negotiation,  resulting  in  a  pur- 
chase, ensues  on  that  foundation,  the  owner  and  buyer  cannot,  by 
any  arrangement,  disappoint  the  claim  of  the  agent  for  remuneration: 
Somers  v.  Wescoat,  €6  N.  J.  L.  551,  49  Atl.  462. 

It  is  sufficient,  to  entitle  a  broker  to  compensation,  that  the  sale 
was  effected  through  his  agency  as  its  procuring  cause;  and  when  his 
communications  with  the  purchaser  have  been  the  cause  or  means 
of  bringing  the  purchaser  and  his  principal  together,  and  the  sale 
has  resulted  in  consequence  thereof,  his  right  to  compensation  is  per- 
fect; and  when  the  principal  assumes  exclusive  charge  of  the  nego- 
tiations, dispensing  with  the  further  efforts  of  the  broker,  and  sees 
fit  to  vary  the  terms  originally  proposed,  the  circumstance  that  the 
sale  is  made  upon  the  substituted  terms  will  not  defeat  the  broker's 
right  to  compensation:  McMillin  v.  Beves,  147  Fed.  218,  77  C.  C.  A. 
444.  A  principal  cannot  defeat  a  broker's  right  to  commission  by 
simply  ceasing  to  recognize  him  in  the  transaction  after  the  prin- 
cipal has  been  put  in  communication  by  the  broker  with  a  prospective 
purchaser;  nor  can  the  broker's  right  to  commission  be  defeated  by 
the  fact  that  he  at  one  time  expressed  the  belief  that  the  prospective 
purchaser  had  given  up  the  deal,  when  as  a  matter  of  fact  the  prin- 
cipal carried  on  independent  negotiations  with  the  purchaser  to 
escape  the  payment  of  a  commission:  Gibson  v.  Hunt  (Iowa),  94 
N.  W.  277. 

2.  Duty  of  Principal  to  Notify  Broker. — A  principal  who  obtains 
knowledge  from  his  broker  that  an  intending  purchaser  procured  by 
the  broker  is  a  person  of  whom  he  has  learned  from  another  source 
as  being  a  possible  purchaser,  owes  to  the  broker  the  duty  of  either 
terminating  the  agency  or  notifying  him  that  he  intends  personally 
to  carry  on  future  negotiations;  and  if  he  fails  to  do  so,  the  broker 
is  entitled  to  commission,  although  the  sale  is  completed  by  the 
principal  himself:  Carroll  v.  Pettit,  67  Hun,  418,  22  N.  Y,  Supp.  250. 

3.  Agreement  to  Pay  Conunission. — An  agreement  by  the  owner 
of  land  not  to  sell  it  except  through  the  agency  of  a  real  estate  broker 
within  a  limited  time,  and  that  in  case  of  a  sale  made  by  the  owner 
within  such  time,  or  within  a  further  period,  to  one  whom  the  broker 
had  recommended  the  property,  he  would  pay  the  broker  his  full 
commission,  though  a  hard  bargain,  is  valid,  in  the  absence  of  fraud; 
and  where  the  owner,  within  the  time  provided,  sold  for  a  less 
sum  to  one  from  whom  the  broker  had  obtained  a  larger  offer,  which 
was  not  accepted,  the  owner  is  liable  for  the  broker's  commission: 
Gregory  v.  Bonney,  135  Cal.  589,  6  Pac,  1038;  Taylor  v.  Barbour,  90 
Miss.  888,  122  Am.  St.  Eep.  328,  44  South.  988. 

In  Long  V.  Herr,  10  Colo.  380,  15  Pac.  802,  an  owner  of  property 
gave  brokers  the  following  memorandum:  "I  have  this  day  placed 
in  the  hands  of  Theodore  W.  Herr  &  Co.  for  the  period  of  three 
months,  and  until  withdrawn  by  written  notice,  the  following  de- 
scribed property  ....  to  be  sold  or  exchanged  by  them  at  a  price 
.  .  .  .  ;  they  to  have  as  compensation  for  their  time,  trouble,  adver- 
tising,   etc If   sold    or   exchanged  in   the   meantime    without 
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their  agency,  one-third  of  above  compensation  to  be  paid."  It  was 
decided  that  upon  the  sale  of  the  land  within  the  period  of  three 
months  by  another  agent,  and  upon  proof  of  the  diligence  and  good 
faith  of  the  first  brokers,  they  were  entitled  to  one-third  of  the  com- 
missions called  for  in  the  memorandum. 

It  was  ■also  decided  that  where  a  broker,  on  receiving  a  pi'^ce  of 
real  estate  from  the  owner  for  sale,  being  apprehensive  that  an  ad- 
joining owner  may  purchase  it,  proposes  to  the  principal  that  if  the 
adjoining  owner  does  purchase  it  the  broker  shall  be  entitled  to  his 
commissions,  as  such  prospective  purchaser  is  unfriendly  to  him,  and 
will  not  purchase  from  or  through  him,  to  which  proposition  the  prin- 
cipal assents,  and  the  property  is  subsequently  sold  to  such  adjoin- 
ing owner,  the  broker  is  entitled  to  his  commissions  from  the  principal, 
although  the  property  was  sold  by  another  firm  of  brokers'  and  the 
first  broker  had  nothing  to  do  with  the  sale:  Emberson  v.  Dean,  46* 
How.  Pr.  (N.  Y.)  236.  But  when  a  broker  claims  commissions  under 
a  special  agreement,  the  purchaser  produced  by  him  must  be  a  client 
of  hia  own,  and  not  one  sustaining  that  relation  to  another  broker 
under  a  like  employment.  Hence  where  an  owner  employs  several 
brokers  at  the  same  time,  and  agrees  to  pay  one  of  them  commissions 
in  the  event  that  the  property  is  sold  by  some  other  agency,  the  broker 
will  not  be  entitled  to  commissions  under  the  agreement  when  the 
evidence  show^that  the  purchaser  produced  by  him  refused  to  pay 
the  price  and  purchased  other  land.  That  some  months  afterward  the 
same  party,  through  the  efforts  of  another  agent,  purchased  the  same 
land  at  a  less  price  than  the  one  quoted  to  the  former  broker:  Tinsley 
V.  Scott,  69  111.  App.  352.  And  in  Powell  v.  Anderson,  15  Daly,  219, 
4  N.  Y.  Supp.  706,  the  plaintiff  alleged  the  following  special  agree- 
ment: "In  consideration  of  plaintiff's  special  efforts  ....  the  defend- 
ant promised  and  agreed  to  pay  plaintiff  ....  provided  either  the 
plaintiff  or  the  defendant  made  the  sale."  The  evidence  showed  that 
the  plaintiff  was  employed  to  sell  the  property  for  not  less  than 
forty-nine  thousand  five  hundred  dollars.  But  he  did  not  find  a  pur- 
chaser at  that  figure,  nor  did  the  defendant.  The  property  was  sold 
by  the  defendant  through  a  third  party  for  forty-five  thousand  dollars. 
It  was  decided  that  the  plaintiff  was  not  entitled  to  recover  com- 
missions, as  he  could  not  be  said  to  have  performed  his  contract  as 
originally  entered  into  by  him. 

4.  When  Broker  has  Been  Instrumental  in  Sale. — If  an  owner  of 
property  contracts  with  an  agent  or  broker  not  that  the  latter  shall 
effect  a  sale,  but  that  he  shall  assist  the  owner  in  procuring  a  pur- 
chaS'Cr  and  bringing  about  a  sale,  and  if  the  agent  shall  be  instru- 
mental in  bringing  about  such  a  sale  at  not  less  than  a  stipulated 
amount,  he  shall  receive  a  commission,  whether  it  is  consummated  by 
him  or  by  the  principal;  and  if  the  agent  agreesi  to  perform  certain 
services  in  this  connection,  and  in  fact  does  so,  and  is  the  efiicient 
cause  of  procuring  a  purchaser  and  bringing  him  and  the  owner  to- 
gether, and  through  his  efforts  a  sale  is  effected  for  as  much  as  the 
price  named  in  the  agreement,  he  will  be  entitled  to  his  commission, 
although  the  actual  consummation  of  the  transaction  is  effected  be- 
tween the  owner  and  the  purchaser:  Indiana  Fruit  Co.  t.  Sandlin, 
125  Ga.  222,  54  S.  E.  65. 

In  Kieman  v.  Bloom,  91  App.  Div.  429,  86  N.  Y.  Supp.  899,  the  evi- 
dence showed  that  it  was  agiecd    between  the  plaintiff  and  the  de- 
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fendant  that  the  defendant's  business  should  be  advertised  for  sale 
in  the  plaintiflf's  name;  that  the  correspondence  and  inquiries  occa- 
sioned by  the  advertisemeiat  should  be  attended  to  by  the  plaintiff, 
and  the  defendant  would  pay  the  plaintiff's  commissions  if  a  sale  re- 
sulted. A  sale  was  made  by  the  defendant  to  one  who  had  his  atten- 
tion drawn  to  the  advertisement  inserted  by  plaintiff,  but  without  the 
latter's  aid.  The  matter  of  the  purchase  and  sale  had  not  been  dis' 
cussed  between  the  defendant  and  the  purchaser  prior  to  the  time 
when  he  noticed  the  advertisement,  and  no  other  agency  at  any  time 
intervened  to  induce  the  purchaser  to  open  negotiations  with  the  de- 
fendant. The  plaintiff  did  not  introduce  the  purchaser  to  the  defend- 
ant noT  was  the  former  present  when  the  sale  was  consummated.  It 
was  decided  that  the  advertisement  of  the  plaintiff  was  the  cause  and 
means  of  bringing  the  purchaser  and  the  defendant  together,  and  a 
sale  resulted  in  consequence  of  his  efforts.  The  plaintiff  was  there- 
fore entitled  to  his  commissions.  The  facts  that  the  purchaser  had 
seen  the  property  prior  to  the  advertisement,  that  the  plaintiff  did 
not  negotiate  the  sale,  and  was  not  present  when  the  sal©  was  effected, 
were  of  no  consequence. 

d.  When  Purchaser  Refuses  or  is  Financially  Unable  to  Perform. — 
In  the  absence  of  an  express  warranty  of  the  financial  ability  of  the 
purchaser  procured  by  the  broker,  the  broker  does  not  lose  his  com- 
mission where  a  binding  contract  of  sale  is  effected  through  his 
agency,  because  the  purchaser  is  financially  unable  to  carry  out  his 
contract:  Moore  v.  Irwin,  89  Ark.  289,  131  Am.  St.  Rep.  97,  116  S.  W. 
223,  20  L.  E.  A.,  N.  S.,  1168.  And  if  a  broker  employed  to  sell  real 
estate  procures  a  purchaser,  the  owner  cannot  after  repudiating  the 
sale  on  some  other  ground  than  the  purchaser's  financial  inability  to 
complete  the  purchase,  defeat  an  action  for  the  broker's  commission 
on  the  last  mentioned  ground,  unless  that  ground  is  made  an  element 
of  the  contract  between  the  broker  and  the  owner:  McFarland  v. 
Lillard,  2  Ind.  App.  160,  50  Am.  St.  Rep.  234,  28  N.  E.  229. 

But  in  Iselin  v.  Griffith,  62  Iowa,  668,  18  N.  W.  302,  in  an  action  by 
a  broker  for  commissions,  the  court  says:  "We  think  that,  in  order  to 
entitle  plaintiffs  to  recover,  something  more  than  a  mere  offer  to  pur- 
chase should  be  shown  by  them.  Such  an  offer  could  be  made  by  one 
without  means,  and  who  is  in  no  condition  to  comply  with  the  terms 
of  the  sale,  and  against  whom  a  claim  for  damages,  resulting  from  a 
failure  to  perform  the  contract  of  purchase,  could  not  be  enforced. 
An  offer  from  such  a  one  ought  not  to  be  considered  as  constituting 
the  performance  of  plaintiffs'  undertaking  to  negotiate  the  sale  of  the 
land.  As  the  pecuniary  responsibility  of  the  purchasers  was  or  ought 
to  have  been  known  to  plaintiffs,  and  as  upon  it  depended  the  per- 
formance of  their  contract  with  defendant,  the  burden  rested  upon 
them  to  show  it."  In  Blackledge  v,  Davis,  129  Iowa,  591,  105  N.  W. 
1000,  it  was  decided  that  a  broker,  employed  to  secure  a  purchaser  of 
land  for  a  fixed  price,  or  any  other  price  below  that  consented  to  by 
his  principal,  must  prove  that  he  procured  a  purchaser  with  whom  his 
principal  reached  an  agreement  of  sale  or  exchange,  and  that  such 
purchaser  was  able  and  willing  to  carry  out  the  agreement,  in  order  to 
recover  the  commissions  agreed  upon. 

If  the  principal  accepts  the  purchaser  procured  by  the  broker  and 
enters  into  a  binding  contract  with  him,  it  will  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  the  purchaser  is  able  to  per- 
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form  the  contract:  Springer  v.  Orr,  82  111.  App.  558;  Stauffer  v.  Linen- 
thai,  29  Ind.  App.  305,  64  N.  E.  643;  Goss  v.  Broom,  31  Minn.  484,  18 
N,  W.  290;  Grosse  v.  Cooley,  43  Minn.  188,  45  N.  W.  15;  Parker  v. 
Eastebrook,  68  N.  H.  349,  44  Atl.  484;  Hart  v.  Hoffman,  44  How.  Pr. 
(N.  Y.)  168;  Fairly  v.  Wappoo  Mills,  44  S.  C.  227,  22  S.  E.  108,  29 
L.  E.  A.  215.  In  Colburn  v.  Seymour,  32  Colo.  430,  76  Pac.  1058,  2 
Ann.  Cas.  182,  it  was  decided  that  a  broker  must  prove  not  only  that 
the  purchaser  procured  by  him  is  willing  to  purchase,  but  that  he  is 
able  to  do  so.  In  Kirwin  v.  Barney,  29  Misc.  Rep.  614,  61  N.  Y. 
Supp.  122,  it  was  decided  that  the  broker  must  prove  that  the  pur- 
chaser procured  by  him,  who  was  an  officer  of  an  organization,  had 
authority  to  contract  for  the  organization,  failure  of  which  does  not 
entitle  the  broker  to  commission. 

"Where  the  owner  of  a  tract  of  land  entered  into  a  written  agree- 
ment with  real  estate  agents,  authorizing  them  to  find  a  purchaser  for 
the  land,  and  stipulating  that  if  the  owner  should  himself  make  a 
sale  within  the  life  of  the  agreement,  the  brokers  would  be  allowed 
a  commission  upon  the  amount  of  the  sale,  a  subsequent  contract  by 
the  owner,  made  within  the  life  of  the  agreement,  to  sell  the  prop- 
erty to  a  third  party  for  a  fixed  price  at  any  time  within  a  specified 
period,  under  the  terms  of  which  part  of  the  purchase  money  was 
received,  and  possession  of  the  property  given  to  the  purchaser  and  he 
was  granted  the  privilege  of  selling  any  portion  of  it,  constitutes  a 
sale  sufficient  in  law  to  create  a  liability  in  favor  of  the  broker  under 
the  agreement,  although  the  purchaser  afterward  surrendered  the  con- 
tract and  delivered  up  possession  of  the  land:  Shainwald  v.  Cady,  92 
Cal.  83,  28  Pac.  101. 

And  where  a  broker  is  employed  to  procure  a  purchaser  for  prop- 
erty, and  presents  to  his  principal  a  purchaser,  it  is  for  the  principal 
then  to  decide  whether  the  person  presented  is  acceptable;  and  if, 
without  any  fraud,  concealment,  or  other  improper  practice  on  the 
part  of  the  broker,  the  principal  accepts  the  person  presented,  and 
enters  into  an  enforceable  contract  with  him,  the  broker  is  entitled 
to  compensation  for  his  services,  although  it  subsequently  turns  out 
that  the  purchaser  is  not  able  to  comply  with  his  contract,  and  on  that 
account  the  sale  is  not  consummated  by  a  transfer  of  the  property: 
Scully  V.  Williamson,  26  Okl.  19,  108  Pac.  395,  27  L.  R.  A.,  N.  S.,  1089. 

e.  When  Several  Brokers  are  Employed. — When  a  principal  em- 
ploys more  than  one  broker,  and  the  several  brokers  act  independently, 
and  with  knowledge  of  this  fact,  the  one  who  first  completes  a  sale 
is  entitled  to  the  commissions:  Scott  v.  Lloyd,  19  Colo.  401,  35  Pae. 
733;  Daniel  v.  Columbia  Heights  Land  Co.,  9  App.  D.  C.  483;  Farrar 
V.  Brodt,  35  111.  App.  617;  Mears  v.  Stone,  44  111.  App.  444;  Piatt  ▼. 
Johr,  9  Ind.  App.  58,  36  N.  E.  294;  Higgins  v.  Miller,  109  Ky.  209, 
58  S.  W.  580;  Kice  v.  Dugan  (Ky.),  137  S.  W.  240;  Ward  v.  Fletcher, 
124  Mass.  224;  Francis  v.  Eddy,  49  Minn.  447,  52  N.  W.  43;  Vreeland 
V.  Vetterlein,  33  N.  J.  L,  247;  Dreyer  v.  Rauch,  3  Daly,  434;  Baker  v. 
Thomas,  12  Misc.  Rep.  432,  33  N.  Y.  Supp.  613;  Jennings  v.  Trummer, 
52  Or.  149,  132  Am.  St.  Rep.  680,  96  Pac.  874,  23  L.  R.  A.,  N.  S.,  164; 
Glascock  V.  Vanfleet,  100  Tenn.  603,  46  S.  W.  449. 

Where  two  or  more  brokers  have  engaged  in  bringing  about  a  sale 
of  real  property,  a  recovery  of  commissions  cannot  be  supported  in 
favor  of  one  of  them  who  does  not  show  that  his  services  were  the 
efficient  means  of  bringing  about  the  actual  sale.     There  cannot  be  a 
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recovery  in  favor  of  both,  though  both  have  rendered  services  meri- 
torious and  essential  in  producing  the  result,  and  without  which  it 
would  not  have  been  accomplished.  A  discrimination  must  be  made 
between  them  to  ascertain  whose  services  must  be  deemed  the  efficient 
and  effective  cause  of  the  sale:  Whitcomb  v.  Bacon,  170  Mass.  479, 
64  Am.  St.  Rep.  317,  49  N.  E.  472. 

"It  is  certainly  true,"  says  Chief  Justice  Beasly,  in  Vreeland  v. 
Vetterlein,  33  N.  J.  L.  247,  "as  a  rule  of  law,  that,  under  ordinary 
circumstances,  where  a  broker,  employed  to  sell  property,  brings  about 
an  introduction  of  a  buyer,  and  when  a  negotiation,  resulting  in  a  pur- 
chase, ensues  on  that  foundation,  the  owner  and  the  buyer  cannot, 
by  any  arrangement,  disappoint  the  claim  of  the  agent  for  remunera- 
tion. If  this  could  be  done,  it  is  obvious  the  agent  would,  in  all  cases, 
be  in  the  power  of  his  employer,  who,  by  taking  matters  into  his  own 
hands,  could  at  will  defeat  the  just  expectations  and  equitable  rights 
of  the  broker  or  middleman.  In  this  class  of  cases,  the  question  then 
always  is,  whether,  under  the  peculiar  conditions  of  the  given  case, 

the  agent  was  the  efficient  cause  of  the  sale But  it  appears  to 

be  equally  obvious  that  another  principle  must  be  applied  to  cases  in 
which  several  agents  are  avowedly  employed  by  the  owner.  Under 
such  circumstances,  it  would  be  impracticable  to  resort  to  the  same 
rule  as  when  a  monopoly  to  sell  is  given  to  one.  In  the  latter  case, 
the  implied  understanding  is,  that  the  seller  will  not  take  advantage 
of  the  endeavors  of  the  agent,  and  that  no  other  person  is  authorized 
to  do  so.  But  in  the  instance  of  a  number  of  agents,  the  agreement 
of  noninterference  is  not  so  wide,  for  it  extends  to  the  act  of  the 
seller  only.  Where  the  property  is  openly  put  in  the  hands  of  more 
than  one  broker,  each  of  such  agents  is  aware  that  he  is  subject  to  the 
arts  and  chances  of  competition.  If  he  finds  a  person  who  is  likely 
to  buy,  and  quits  him  without  having  effected  a  sale,  he  is  aware  that 
he  runs  the  risk  of  such  person  falling  under  the  influence  of  his 
competitor — and  in  such  case  he  may  lose  his  labor.  This  is  a  part 
of  the  inevitable  risk  of  the  business  he  has  undertaken.  On  the 
other  hand,  if  fortune  should  be  propitious,  a  bidder  for  the  property 
on  sale,  who  has  been  solicited  by  his  rival,  may  come  to  him,  and  by 
his  means  effect  the  bargain.  Now,  in  this  competition,  the  vendor  of 
the  property  is  to  remain  neutral;  he  is  interested  only  in  the  result. 
But  when*  either  of  the  agents  thus  employed  brings  a  purchaser  to 
him,  and  a  bargain  is  struck  at  the  required  price,  on  what  ground 
can  he  refuse  to  complete  the  bargain?  Can  he  say  to  the  successful 
competitor,  this  purchaser  was  first  approached  by  your  rival,  and  you 
should  have  refused  to  treat  with  him  on  the  subject?  There  is  no 
legal  principle  upon  which  such  a  position  could  rest.  It  is  contrary 
to  the  usages  of  every-day  commerce.  Every  advertisement  of  a  stock 
of  goods  for  sale  has  a  tendency  to  carry  off  the  customers  of  rival 
dealers.  And  if,  therefore,  it  should  be  known  to  the  vendor  of  the 
property  that  the  agent,  who  introduces  a  purchaser  to  him  has,  by 
the  usual  arts  of  competition,  taken  such  purchaser  out  of  the  hands 
of  his  rival,  I  am  not  aware  of  anything  in  the  law  which  would  jus- 
tify such  vendor  in  a  refusal  to  complete  the  contract.  The  task 
would  be  difficult  and  the  risk  great  if  vendors  were  called  upon  to 
decide  between  the  claims  of  contestants.  How  would  it  be  possible 
for  such  vendor  to  say  whose  influence  it  was  that  produced  the  sale, 
■where  the  purchaser  has  be«n  solicited  by  both  agents?    It  would  bo 
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at  variance  with  all  practical  rules  to  require  the  party  selling  to  pro- 
nounce, under  the  penalty  of  paying  double  commissions,  upon  the 
metaphysical  question,  which  agent,  under  such  circumstances,  was  the 
efficient  cause  of  the  sale.  In  the  absence  of  all  collusion  on  the  part 
of  the  vendor,  the  agent,  through  whose  instrumentality  the  sale  is 
carried  to  completion,  is  entitled  to  the  commissions." 

But  in  Crielly  v.  Young,  152  111.  App.  72,  the  defendant  was  the 
owner  of  a  building  which  he  advertised  for  sale  or  for  exchange.  A 
firm  of  real  estate  brokers  saw  the  advertisement  and  sent  one  of 
their  employees  to  plaintiff's  office  to  submit  a  proposition  with  a  view 
to  inducing  plaintiff's  client  to  exchange  a  farm  for  it.  After  negotia- 
tions in  which  the  plaintiff  and  defendant  met  the  deal  fell  through. 
Plaintiff  went  to  California  and  subsequently  his  clients  sold  their 
farm.  On  his  return  he  again  sought  the  defendant  with  a  view  to 
effecting  a  sale  of  the  property  to  the  same  parties  for  whom  he  had 
endeavored  to  negotiate  the  exchange.  He  did  not  mention  the  names 
of  his  clients  to  the  defendant,  but  he  obtained  the  selling  price  from 
the  defendant,  and  an  agreement  that  he  should  have  a  commission  if 
the  sale  was  consummated.  Subsequently  the  defendant  sold  the 
property  to  plaintiff's  customer.  After  the  sale  was  effected,  but 
before  the  defendant  paid  the  agreed  commission  to  plaintiff,  the 
brokers  who  had  first  attempted  to  effectuate  an  exchange  were  de- 
manding commissions,  and  the  defendant  refused  to  pay  commission 
to  the  plaintiff  unless  he  would  give  him  an  indemnity  bond,  and  the 
plaintiff  refused.  "The  evidence  in  the  case,"  says  Mr.  Justice  Mack, 
"abundantly  justified  the  finding  of  th©  jury,  under  the  instructions  of 
the  court,  that  the  plaintiff  was  the  procuring  cause  of  the  sale.  This 
is  one  of  those  unfortunate  cases  in  which  the  defendant  may  by  his 
acts  have  made  himself  liable  to  pay  double  commissions.  In  any 
event,  the  fact  that  this  court  has  upheld  the  verdict  of  the  jury  in 
a  suit  by  the  other  brokers  for  commissions  on  this  very  transaction 
does  not  justify  the  court  in  holding  that  the  jury  in  this  ease  should 
not,  under  the  evidence,  have  found  the  plaintiff  to  be  the  procuring 
cause  of  the  sale." 

If  a  broker  who  has  the  exclusive  agency  for  the  sale  of  property 
commences  negotiations  with  a  purchaser,  he  is  entitled  to  his  com- 
mission, even  though  the  sale  is  consummated  between  the  same  ven- 
dor and  purchaser  through  the  agency  of  another  broker.  If  the  law 
were  otherwise  every  agent  who  is  instrumental  in  bringing  property 
to  sale  might  be  defeated  of  his  compensation  if  the  principal  sells, 
even  if  the  sale  is  to  a  party  with  whom  the  agent  has  been  nego- 
tiating: Sylvester  v.  Johnson,  110  Tenn.  392,  75  S.  W.  923. 

VI.  Failure  of  Negotiations  Through  Defect  in  Title. 
a.  In  General. — Whether  or  not  a  broker  is  entitled  to  commission 
when  the  failure  of  his  negotiations  is  due  to  a  defect  in  his  prin- 
cipal's title  to  the  property  depends  upon  whether  the  broker  knew 
of  the  defect  when  he  undertook  the  negotiations.  "There  is  no 
duty,"  says  Justice  Whitney  in  Eanger  v.  Leo,  66  Misc.  Rep.  144,  121 
N.  Y.  Supp.  328,  "on  the  part  of  a  real  estate  owner  to  inform  a 
broker  as  to  whether  there  are  •covenants  as  to  nuisances  in  his  chain 
of  title,  unless  he  is  asked  about  it.     It  is  the  duty  of  the  broker  to 

ask,  if  he  wants  to  know The  employment  of  a  broker  is  nearly 

always  ....  at    the    broker's    own    suggcbtion To    hold    that 
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silence  about  them  on  the  owner's  part  is  equivalent  to  fraudulent 
concealment  of  them  from  the  broker  would  be  to  establish  a  rale 
without  suflScient  reason  and  would  probably  result  in  fraud  and  im- 
position." It  was  held  in  this  case  that  the  broker  was  not  entitlec' 
to  commissions  for  failure  of  the  negotiations  with  the  purchaser 
whom  he  procured.  But  in  Church  v.  Wilkeson-Tripp  Co.,  58  Wash. 
262, 137  Am.  St.  Rep.  1059, 108  Pac.  596,  109  Pac.  113,  it  is  decided  that 
where  the  promoters  of  a  mining  corporation  employ  a  broker  to  sell 
its  bonds,  and  he,  obtaining  a  purchaser,  demands  that  they  perfect 
their  title  to  the  property  intended  to  secure  the  bonds  and  deliver 
them,  which  they  fail  to  do,  he  may  rescind  the  contract  and  sue  for 
damages. 

b.  Ignorance  of  Broker  of  Defects  in  Title. — When  a  broker  pro- 
cures a  customer  with  whom  his  principal  is  willing  to  contract  and 
does  make  a  binding  contract  of  sale,  but  the  sale  is  not  consummated 
because  of  defects  in  the  title  of  which  the  broker  was  ignorant  when 
he  procured  the  customer,  he  is  entitled  to  his  commission  or  compensa- 
tion: Phelps  V,  Prusch,  83  Cal.  626,  23  Pac.  1111;  Davis  v.  Lawrence, 
52  Kan.  383,  34  Pac.  1051;  Cheek  t.  Nicholson  (Tex.  Civ,  App.),  133 
S.  W.  707;  Hammond  v.  Crawford,  66  Fed.  425,  14  C.  C.  A.  109. 
Although  it  is  incumbent  on  the  plaintiff  to  show  that  he  had  procured 
a  person  ready,  willing  and  able  to  purchase  on  the  terms  prescribed 
by  the  defendant,  yet  if  the  plaintiff  in  fact  procured  a  person,  who 
was  recognized,  either  expressly  or  tacitly,  by  the  defendant  as  an- 
swering all  these  requirements,  and  the  failure  to  complete  the  sale 
was  due  solely  to  the  inability  to  make  a  good  title  to  the  land,  the 
plaintiff  would  be  entitled  to  his  compensation  as  if  the  sale  had  actu- 
ally taken  place:  Davis  v.  Morgan,  96  Ga.  518,  23  S.  E.  417. 

The  duty  of  a  broker,  who  is  employed  to  sell  real  estate,  is  to  find 
and  produce  to  the  vendor  a  purchaser  who  is  ready,  willing  and  able 
to  complete  the  purchase  as  proposed.  This  he  must  do  before  he  is 
entitled  to  any  commissions.  If  the  vendor  rejects  the  purchaser  so 
produced,  the  broker  is  bound  to  show  that  such  purchaser  was  willing, 
ready  and  able  to  perform  the  contract  according  to  the  proposed 
terms.  If  the  principal  accepts  the  purchaser  thus  presented,  either 
upon  the  terms  previously  proposed  or  upon  modified  terms  then 
agreed  upoq,  and  a  valid  contract  is  entered  into  between  them,  the 
commission  is  earned.  In  soich  case  the  broker  has  earned  his  com- 
mission although  the  sale  is  never  actually  completed,  if  the  failure 
of  the  purchaser  to  complete  the  sale  results  from  the  inability  of  the 
vendor  to  make  a  good  title,  and  is  without  fault  on  the  part  of  the 
broker:  Wilson  v.  Mason,  158  111.  304,  49  Am.  St.  Eep.  102,  42  N.  E. 
134. 

In  Hynes'  Ex.  v.  Brettelle,  70  Mo.  App.  344,  the  right  of  the  broker 
to  commissions  turned  upon  the  question  whether  or  not  he  knew  of 
the  imperfection  of  the  title  to  the  property  at  the  time  he  made  the 
sale,  and  the  court  says:  "If  at  that  time  he  had  no  knowledge  of  the 
Sells  claim,  he  is  entitled  to  his  commission,  for  it  was  not  his  fault 
that  the  sale  was  not  completed,  but  the  fault  of  the  defendant  in 
failing  to  disclose  to  him  the  true  condition  of  his  title;  nor  would 
the  fact  under  such  circumstances  that  he  merely  said  to  Mrs.  Morri- 
son that  she  was  not  compelled  to  accept  an  imperfect  title,  after  he 
discovered  this  defect,  deprive  him  of  his  right  to  commission."  And 
in  Peet  v.  Sherwood,  43  Minn.  447,  45  N.  W.  859,  the  court  says: 
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"The  rights  and  duties  of  a  broker  employed  to  S'CCure  a  loan  depend 
upon  the  same  principals  which  govern  the  broker  who  undertakes  to 
find  a  purehas«r  for  property,  and  no  substantial  distinction  can  bo 
made.  The  inquiries  in  each  case  are.  What  did  the  broker  undertake 
to  do?  Has  he  completed  his  undertaking?  And  if  not,  is  the  diffi- 
culty attributable  to  his  own  act,  or  that  of  the  party  by  whom  he  was 
employed?  The  loan  broker  is  entitled  to  his  commission  when  he 
has  procured  a  lender  who  is  ready,  willing  and  able  to  lend  the  money 
upon  the  authorized  terms.  This  done,  his  duty  is  performed,  and 
he  is  entitled  to  compensation  whether  the  loan  is  consummated  or 
not,  unless  his  right  thereto  is,  by  special  agreement,  made  to  depend 
upon  conditions  which  the  law  does  not  annex  to  his  engagement  as 
a  broker.  He  assumes  no  greater  or  different  obligation  in  respect  to 
title  in  case  of  a  loan  than  when  employed  to  make  a  sale.  The 
borrower,  when  employing  a  broker  to  procure  or  make  a  loan  for 
him,  always  does  so  upon  the  implied  conditions  (if  there  be  no  ex- 
press stipulation  in  respect  to  the  matter)  that  he  has  the  ability  to 
and  will  make  or  tender  to  the  lend«r  a  title  free  from  infirmity.  It 
is  not  the  broker's  duty  and  no  part  of  his  engagement  to  remove  en- 
cumbrances, or  to  cure  defects  in  title,  and  if  the  loan  is  not  effected 
in  consequence  of  an  encumbered  or  defective  title,  he  is  entitled  to 
his  commissions." 

c.  Knowledge  by  Broker  of  Defects  in  Title. — Where  the  owner  of 
land  authorized  real  estate  agents  to  sell  lands  purchased  by  him,  and 
informed  them  that  fee  had  no  deed  for  the  same  but  held  it  under 
contract,  and  the  agents  ma,de  a  contract  for  the  sale  of  the  land, 
which  the  purchaser  refused  to  complete  because  the  vendor  had  only 
a  contract  of  purchase,  the  agents  are  not  entitled  to  recover  t&e 
agreed  commissions  on  the  sale,  as  the  sale  proved  abortive  without 
any  fault  on  the  part  of  their  principal:  Hoyt  v.  Shipherd,  70  HI.  309. 
If  a  broker,  at  the  time  he  contracts,  or  at  the  time  he  performs  the 
work  for  which  he  asks  compensation,  knows  of  the  matter  which  ulti- 
mately defeats  his  efforts,  he  is  not  entitled  to  recover  compensation: 
Berg  V.  San  Antonio  St.  Ry.  Co.,  17  Tex.  Civ.  App.  291,  42  S.  W.  647, 
43  S.  W.  929. 

In  Hough  v.  Baldwin,  50  Misc.  Rep.  546,  99  N.  Y.  Supp.  545,  the 
evidence  showed  that  the  plaintiff  brought  the  parties  together  and 
was  the  procuring  cause  of  the  contract;  also,  that  as  a  result  of 
plaintiff's  efforts  the  parties  fully  agreed  upon  the  terms  of  the  con- 
tract the  day  before  it  was  signed,  and  that  it  was  subsequently 
signed.  The  contract  contained  a  provision  that  if  the  vendee  should 
reject  the  title  of  the  vendor  because  of  "bay  window  or  stoop  ledge 
encroachment,"  the  deposit  should  be  returned  and  received  in  full 
for  all  claims.  The  title  was  rejected  on  the  ground  of  the  foregoing 
stipulation  in  the  contract,  and  the  written  contract  was  canceled  by 
mutual  consent  of  the  parties,  and  the  deposit  was  returned.  "The 
plaintiff  himself  knew,"  says  the  court,  "of  this  provision  of  the 
contract,  and  must  have  appreciated  the  possibility  of  the  exchange 
not  going  through  and  the  natural  disinclination  of  Baldwin  to  pay 
commissions  unless  the  exchange  was  effected.  At  or  about  the  time 
of  the  signing  of  the  contract  of  exchange,  he  signed  a  writing  in 
which  he  agreed  to  wait  for  his  commissions  until  after  the  title 
closed.  This  document,  while  perhaps  not  enforceable  as  an  agree- 
ment for  lack  of  consideration,  is  strong  evidence  to  show  that  the 
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plaintiff  as  well  as  the  defendant  regarded  the  contract  of  exchange 
as  a  mere  option  and  not  an  absolute  enforceable  contract  of  ex- 
change. Having  obtained  a  customer  who  was  willing  merely  to  make 
a  conditional  contract  of  exchange  and  not  an  absolute  contract,  I 
think  the  plaintiff  did  not  earn  any  comimissions." 

But  in  Martin  v.  Ede,  103  Cal.  157,  37  Pac.  199,  it  was  said  that  to 
entitle  plaintiff  to  recover  his  commissions  under  the  agreement,  it 
was  only  necessary  to  show  that  in  pursuance  of  his  employment,  and 
within  the  time  specified  therein,  he  found  a  purchaser  ready  and  will- 
ing to  purchase  the  property  on  the  terms  specified  in  the  authoriza- 
tion. With  the  title  or  ownership  of  the  property  he  had  nothing  to 
do,  and  his  knowledge  as  to  the  title,  or  the  equitable  estate  of  a 
third  person  therein,  was  of  no  consequence;  and  his  right  to  the  coni- 
pens'ation  contracted  for  did  not  in  any  way  depend  on  the  validity 
or  invalidity  of  the  defendant's  title  to  the  propert3^  "It  is  matter 
of  common  knowledge,"  says  the  court,  "that,  in  the  business  world, 
men  do  frequently  obtain  what  are  termed  options  upon  real  prop- 
erty— that  is  to  say,  the  right  to  purchase — and  then  employ  brokers  to 
negotiate  at  an  enhanced  price,  the  title  being  all  the  while  in  others. 
Brokers  sell  tons  of  wheat  for  future  delivery  on  account  of  principals 
who  do  not  or  may  not  own  a  kernel  of  that  commodity,  yet,  in  the 
absence  of  law  prohibiting  such  sales  they  are  entitled  to  their  com- 
missions, and  knowledge  of  the  nonownership  of  their  principals  does 
not  defeat  their  right  to  recover.  A  may  possess  such  knowledge  as 
justifies  him,  in  his  judgment,  in  contracting  to  sell,  or  in  contracting 
with  a  broker  to  sell  for  him,  or  to  find  a  purchaser  for,  property  which 
he  does  not  own.  If  he  does  so,  without  so  guarding  his  agreement 
as  to  save  himself,  in  case  of  failure  to  secure  title  to  the  thing  he 
has  authorized  to  be  sold,  he  cannot  be  heard  to  complain  of  the  re- 
sult of  his  own  folly  .or  lack  of  foresight." 

If  a  broker  has  knowledge  at  the  time  he  undertakes  to  procure  a 
purchaser  that  some  of  the  vendors  are  minors,  who  can  only  convey 
the  property  and  A'est  the  same  in  a  purchaser  under  and  by  virtue  of 
an  order  of  court,  even  though  he  is  erroneous]}'-  informed  that  such 
order  has  already  been  obtained,  he  is  not  entitled  to  a  commission  by 
the  production  of  a  purchaser  who  objects  to  taking  title  under  such  an 
order:  Folsom  v.  Lewis,  14  Misc.  Eep.  605,  36  N.  Y.  Supp.  270. 

VII.  Bringing  Parties  Together. 
If  a  broker  brings  his  principal  and  the  prospective  purchaser  to- 
gether, and  a  sale  results,  the  broker  is  entitled  to  his  commission, 
even  though  the  principal  effects  the  sale  without  the  aid  of  the 
broker:  Clark  v.  Morris,  30  App.  D.  C.  553;  Dean  v.  Archer,  103  111. 
App.  455;  Henry  v.  Stewart,  185  111.  448,  57  N.  E.  190;  Wright  v.  Mc- 
Clintock,  136  111.  App.  438;  Gibson  v.  Hunt  (Iowa),  94  N.  W.  277; 
Dreisback  v.  Rollins,  39  Kan.  268,  IS  Pac.  187;  French  v.  McKay,  181 
Mass.  485,  63  N.  E.  1068;  Willard  v.  Wright,  203  Mass.  406,  89  N.  E. 
559;  Reishus-Remer  Land  Co.  v.  Benner,  91  Minn.  401,  98  N.  W.  186; 
Knochs  v.  Paxton,  87  Miss.  660,  40  South.  14;  Myers  v.  Dean,  10  Misc. 
Rep.  402,  31  N.  Y.  Supp.  119;  Holmes  v.  Neafie,  151  Pa.  392,  24  Atl. 
1096;  Canadian  Improvement  Co.  v.  Cooper,  161  Fed.  279.  But  if  a 
broker  is  notified  by  his  principal  that  he  will  pay  no  commissions,  and 
after  receipt  of  such  notice  the  broker  continues  the  negotiations  for 
the  sale,  it  will  be  presumed  that  he  is  acting  for  the  purchaser,  and 
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is  looking  to  the  purchaser  for  his  commissions:   Synnott  v.  Shaugh- 
nessy,  9  Supr.  Ct.  609,  130  U.  S.  572,  32  L.  ed.  1038. 

A  broker  whose  undertaking  merely  is  to  find  a  purchaser  at  a  price 
fixed  by  the  seller,  or  at  a  price  which  shall  be  satisfactory  to  the 
seller  when  he  and  the  purchaser  meet,  is  in  reality  only  a  middleman, 
whose  duty  is  performed  when  the  buyer  and  seller  are  brought  to- 
gether: Johnson  v.  Hayward  (Neb.),  107  N.  W.  384.  And  it  is  not 
necessary  that  the  principal  and  purchaser  actually  be  brought  face 
to  face,  but  the  principal  must  be  notified  that  such  a  purchaser  has 
been  found  and  afforded  a  full  opportunity  to  make  a  binding  con- 
tract with  him  for  the  sale  of  the  land  on  the  terms  authorized:  Mc- 
Donald V.  Smith,  99  Minn.  42,  108  N.  W.  291. 

Vni.     Compensation  from  Both  Parties. 

A  broker  who  simply  brings  the  parties  together,  and  has  no  hand 
in  the  negotiations  between  them,  they  making  their  own  bargain 
without  his  aid  or  interference,  can  legally  receive  compensation  from 
both  of  them,  although  each  is  ignorant  of  his  employment  by  the 
other:  Montross  v.  Eddy,  94  Mich.  100,  34  Am.  St.  Rep.  323,  53  N.  W. 
916.  And  in  Calvin  v.  Langlow,  55  Wash.  385,  104  Pae.  610,  it  was 
decided  that  an  agent  to  procure  a  loan  may  act  for  both  parties, 
where  the  parties  have  full  knowledge  of  the  facts  and  consent  thereto. 
In  Dartt  v.  Sonnesyn,  86  Minn.  55,  90  N.  "W.  115,  it  was  decided  that 
where  a  real  estate  broker  is  employed  by  the  owner  of  lands  to  ex- 
change the  same  for  other  property,  and  a  third  person,  having  in- 
formation thereof  from  the  broker,  communicates  through  him  with 
the  owner  of  the  land,  and  effects  a  sale,  the  relation  of  principal  and 
agent  between  the  broker  and  the  owner  forbids  any  legal  inference 
and  there  is  an  implied  promise  by  such  third  party,  based  upon  bene- 
fits from  the  trade,  to  pay  the  broker  a  commission. 

Ordinarily,  however,  if  each  of  the  parties  to  the  transaction  is  en- 
tirely ignorant  of  the  broker's  relation  to  the  other,  such  double  ser- 
vice on  the  part  of  the  broker  will  defeat  his  right  to  recover 
commission  from  either  of  them:  Green  v.  Southern  States  Lumber 
Co.,  141  Ala.  680,  37  South.  670;  Tegarden  v.  Big  Star  Zink  Co.,  71  Ark. 
277,  72  S.  W.  989;  Dcutsch  v.  Baxter,  9  Colo.  App.  58,  47  Pac.  405; 
Hanesley  v.  Monroe,  103  Ga.  279,  29  S.  E.  928;  Hafner  v.  Herron,  165 
111.  242,  46  N.  E.  211;  Simonds  v.  Hoover,  35  Ind.  412;  Raisin  v.  Clark, 
41  Md.  158,  20  Am.  Rep.  66;  Walker  v.  Osgood,  98  Mass.  348,  93  Am. 
Dec.  168;  Rice  v.  Wood,  113  Mass.  133,  18  Am.  Rep.  459;  Scribner  v. 
Collar,  40  Mich.  375,  29  Am.  Rep,  541;  Webb  v.  Paxton,  36  Minn.  532, 
32  N,  W,  749;  Chapman  v.  Currie,  51  Mo.  App.  40;  Rosenthal  v.  Drake, 
82  Mo.  App.  358;  Dennison  v,  Gault,  140  Mo.  App.  444,  124  S.  W.  43; 
Strawbridge  v.  Swan,  43  Neb.  781,  62  N.  W.  199;  Knauss  v.  Gottfried 
Krueger  Brewing  Co.,  62  Hun,  46,  16  N.  Y.  Supp.  357;  Robinson  v. 
Clock,  38  App.  Div.  67,  55  N.  Y.  Supp.  976;  Bell  v.  McConnell,  37  Ohio 
St.  396,  41  Am.  Rep.  528;  Capener  v.  Hogan,  40  Ohio  St.  203;  Cannell 
v.  Smith,  142  Pa.  25,  21  Atl.  793,  12  L.  R.  A.  395;  Lynch  v.  Fallon, 
11  R.  I.  311,  23  Am.  Rep.  458;  Armstrong  v.  O'Brien,  83  Tex.  635,  19 
S.  W,  268;  Meyer  v,  Hanchett,  39  Wis.  419;  Robbins  v.  Sears,  23  Fed, 
874,  To  be  secretly  acting  in  the  service  of  the  buyer,  while  osten- 
sibly acting  for  the  seller,  is  a  fraud  upon  the  latter:  Van  Vlissingen 
V.  Blum,  92  111.  App.  145;  Sullivan  v.  Tufts,  203  Mass.  155,  89  N.  E. 
Am.  St.  Rep.,  Vol.  139 — 17 
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239.  But  where  a  broker  introduces  the  parties  and  they  enter  into 
a  contract  without  the  broker's  aid,  he  is  not  precluded  from  recover- 
ing a  commission  on  the  ground  that  he  waa  the  broker  of  the  pur- 
chaser also:  Flattery  v.  James  Cunningham,  125  Mich.  467,  84  N.  W. 
625. 

IZ.  When  Bight  to  Commission  Depends  on  a  Sale. 
Where  the  agreement  of  the  real  estate  broker  is  to  make  a  sale, 
his  commission  is  earned  when  a  contract  is  entered  into  which  is 
mutually  obligatory  upon  the  vendor  and  vendee,  even  though  the 
vendee  afterward  refuses  to  execute  his  part  of  the  contract  of  sal* 
or  purchase.  But  an  oral  agreement  upon  the  part  of  the  purchaser 
would  not  be  a  valid  agreement;  and  if  he  refuses  to  complete  the 
sale  of  land  after  such  an  oral  agreement,  without  fault  upon  the 
part  of  the  seller,  the  obligation  of  the  broker  would  not  be  fulfilled, 
and  he  could  not  recover  his  commission:  Planz  v.  Humburg,  82  Ohio 
St.  1,  91  N.  E.  863,  29  L.  R.  A.,  N.  S.,  533.  A  broker,  however,  is 
entitled  to  his  commission  on  a  sa,le  made  by  him  for  an  owner  of  real 
property,  though  the  purchaser  never  enters  into  any  enforceable  con- 
tract of  sale,  if,  as  a  matter  of  fact,  the  purchaser  is  willing  to  comply 
with  his  oral  contract  which  was  void  by  the  statute  of  frauds,  and 
the  purchaser's  compliance  was  prevented  by  the  refusal  of  the  owner 
to  receive  the  purchase  price  and  make  a  conveyance  of  the  property: 
Holden  v.  Starks,  159  Mass.  503,  38  Am.  St.  Eep.  451,  34  N.  E.  1069. 
In  Keys  v.  Johnson,  68  Pa.  42,  Justice  Sharswood  says:  "Brokers  are 
persons  whose  business  it  is  to  bring  buyer  and  seller  together.  They 
need  have  nothing  to  do  -with  the  negotiations  of  the  bargain." 
Therefore,  it  was  decided  that  when  a  broker  authorized  to  sell  at 
private  sale  has  commenced  a  negotiation,  the  owner  cannot  pending 
the  negotiation  take  it  into  his  own  hands  and  complete  it,  either  at 
or  below  the  price  and  then  refuse  to  pay  the  broker  his  commissions. 
In  Chilton  v.  Butler,  1  E.  D.  Smith,  150,  Justice  Woodruff  says:'  "If 
vendors  were  permitted  to  employ  brokers  to  look  up  purchasers,  and 
call  the  attention  of  buyers  to  the  property  which  they  desired  to  sell, 
limiting  them  as  to  the  terms  of  sale,  and  then  while  such  purchasers 
were  negotiating,  take  the  matter  into  their  own  hands,  avail  them- 
selves of  the  labor,  services  and  expenses  of  the  broker  in  bringing 
the  property  into  market,  and  accomplish  a  sale  by  an  abatement  in 
the  price,  and  yet  refuse  to  pay  the  broker  anything,  the  business  of 
a  broker  would  not  be  worth  pursuing,  gross  injustice  would  be  done, 
every  unfair  and  illiberal  vendor  would  limit  his  property  at  a  price 
slightly  above  the  market,  and  make  use  of  the  broker  to  bring  it  into 
notice,  and  then  make  his  own  terms  with  the  buyers  who  were  in 
reality  procured  by  the  efforts  of  the  agent.  In  Middleton  v.  Thomp- 
son, 163  Pa.  112,  29  Atl.  796,  it  was  decided  that  it  is  not  essential  to 
the  right  of  a  loan  broker  to  his  commissions  that  he  should  enter  into 
a  binding  contract  with  the  lender. 

X.  Calling  Broker  by  Mistake. 
In  Shapiro  v.  Shapiro,  117  App.  Div.  817,  103  N.  Y.  Supp.  305,  the 
evidence  showed  that  Barnet  Shapiro  owned  houses  which  were  for 
sale.  One  Leder,  of  the  brokerage  firm  of  Leder  &  Zellermeyer,  called 
the  houses  and  the  price  to  the  attention  of  one  Michel,  of  the  firm 
of  Michel  &  Scott.  Michel  made  a  memorandum,  including  the  owner's 
name,  and  went  to  look  at  the  houses.     Some  months  after  Michel  and 
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Scott,  attempting  to  call  the  owner,  Barnet  Shapiro,  to  the  telephone, 
called  up  another  Barnet  Shapiro,  a  broker,  who  truthfully  answered 
that  he  was  Mr.  Shapiro,  and  said  that  he  knew  about  the  houses,  and 
finally  made  an  appointment  to  bring  Michel  and  Scott  and  the  owner 
Shapiro  into  personal  communication.  The  owner  Shapiro  agreed  to 
sell  the  premises  to  Michel  and  Scott,  who  told  the  owner  that  they 
were  purchasers,  and  not  brokers'.  When  the  time  of  closing  the  con- 
tract came,  Michel  and  Scott  admitted  to  the  owner  that  they  repre- 
sented one  Busch,  whose  name  they  then  signed  to  the  contract,  giving 
their  own  check  on  account  of  the  purchase.  The  premises  were  there- 
after conveyed  to  Busch.  The  broker  Shapiro  then  sued  the  owner 
Shapiro  for  commission.  It  was  decided  that  the  broker  called  up  by 
mistake  was  not  entitled  to  commission  for  his  services.  "If  the 
buyers  were  in  fact  Michel  and  Scott,"  says  Mr.  Justice  Jenks,  "they 
were  in  possession  of  the  particulars,  knew  the  name  of  the  owner, 
and  were  actually  seeking  him,  when  the  accident  of  name  and  sur- 
name permitted  the  broker  Shapiro  to  get  wind  of  the  project,  and  to 
proffer  his  services,  which  were  really  nothing  more  than  to  secure 
what  telephonic  communication  might  have  brought  to  pass,  if  the 
right  Shapiro  had  been  found  under  the  wrong  Shapiro's  telephone 
number." 
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TBIAIi — ^Province  of  Jury. — Where  from  the  Evidence  different 
conclusions  may  be  reached,  the  question  should  be  left  to  the  jury, 
(p.  202.) 

SALE. — The  Delivery  of  Goods  to  a  Carrier  by  the  seller,  pur- 
suant to  instructions  of  the  purchaser,  passes  title  to  him  and  renders 
him  liable  for  the  purchase  price,  even  though  the  goods  are  lost  in 
transit,     (p.  2C2.) 

SALE  —  Delivery  to  Carrier. — Prepayment  of  Freight  by  the 
seller,  but  without  intent  to  retain  the  title,  on  delivery  of  goods  to 
a  carrier,  does  not  affect  the  purchaser's  liability  for  the  purchase 
price  in  case  the  goods  are  lost  in  transit,     (p.  262.) 

SALE. — Voluntary  Payment  for  goods  lost  in  transit  from  the 
seller  to  the  purchaser  cannot  be  recovered  by  counterclaim  or  other- 
wise,    (p.  262.) 

Alfred  Muller,  H.  H.  Hindry  and  Arthur  F.  Friedman, 
for  the  appellant. 

Davis  &  Whitney,  for  the  appellee. 

■*^  MUSSER,  J.  The  issues  in  this  case  were  on  a  counter- 
claim of  the  appellant,  who  was  defendant  below,  against  the 
appellee  as  plaintiff.  In  the  year  1903,  the  defendant  was 
engaged  in  the  tobacco  business  in  Denver.  During  the  sum- 
mer, he  spent  most  of  his  time  in  the  mountains,  and  his  busi- 
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ness  was  conducted  by  his  bookkeeper,  who  ordered  goods, 
drew  checks,  and  appears  to  have  had  jreneral  authority,  sub- 
ject to  such  instructions  as  were  given  him  by  defendant,  who 
came  down  once  or  twice  a  month.  During  the  same  spring, 
the  defendant,  personally  and  by  his  bookkeeper,  had  pur- 
chased from  the  plaintiff  several  ^*  shipments  of  tobacco, 
called  drop  shipments.  The  plaintiff  took  the  orders  and  sent 
them  to  the  manufacturer.  The  latter  shipped  the  tobacco, 
consigned  to  the  defendant  at  Denver,  and  prepaid  the  freight. 
It  was  the  understanding  in  such  cases  that  what  the  parties 
termed  a  bill  of  lading  would  be  sent  to  plaintiff,  and  by  it 
delivered  to  the  defendant.  The  manufacturer  offered  to 
purchasers  of  such  shipments  premiums  in  cigars.  Certifi- 
cates of  such  premiums  were  sent  to  the  defendant,  who  sur- 
rendered such  certificates  to  the  plaintiff,  and  received  the 
premiums.  About  June  1st,  the  defendant  purchased  from 
the  plaintiff  a  drop  shipment  of  tobacco.  The  evidence  in- 
dicates that  this  purchase  was  made  by  the  bookkeeper.  The 
plaintiff  sent  the  order  to  the'  manufacturer.  The  latter 
delivered  the  tobacco  to  a  railroad  company  at  St.  Louis,  con- 
signed to  the  defendant  at  Denver,  and  prepaid  the  freight. 
The  shipment  was  lost  in  a  flood,  in  transit,  and  never  reached 
the  defendant.  In  July,  the  bookkeeper  filed  a  claim  against 
the  railroad  company  for  this  shipment  of  tobacco,  and  the 
defendant  afterward  ratified  the  filing  of  this  claim.  The 
defendant  could  not  remember  whether  he  had  received  a  bill 
of  lading  for  this  particular  shipment,  though  there  was  evi- 
dence from  which  the  jury  might  believe  that  he  had  received 
the  usual  bill  of  lading,  in  due  course,  and  had  filed  it  with 
his  claim  against  the  railroad  company. 

About  the  1st  of  July,  the  plaintiff  presented  its  monthly 
bill  for  June  to  the  defendant,  which  included  the  lost  ship- 
ment. The  amount  of  this  shipment  was  taken  out  by  defend- 
ant, and  ths  balance  paid.  The  plaintiff  again  included  this 
lost  shipment  in  its  July  bill,  presented  in  August,  and  it  was 
paid.  The  defendant  testified  that  he  instructed  his  book- 
keeper not  to  pay  for  this  lost  shipment,  but  contrary  ^*  to 
such  instruction,  the  bookkeeper  did  pay  it.  He  further  tes- 
tified that,  as  soon  as  he  came  to  Denver  in  September  and 
ascertained  that  it  had  been  paid,  he  notified  the  plaintiff  that 
it  had  been  paid  by  mistake,  and  against  instructions,  and 
demanded  back  the  money.  The  bookkeeper  testified  that 
the  defendant  concluded  he  would  have  to  pay  for  the  lost 
shipment,  and  instructed  the  bookkeeper  to  pay  it.  The 
defendant  testified  that  he  did  not  know  whether  he  received 
and  accepted  the  premium  cigars  for  this  particular  shipment 
or  not,  but  there  was  evidence  that  would  warrant  the  jury 
in  believing  that  he  had  obtained  them.  The  defendant  tes- 
tified that  this  particular  shipment  was  to  be  delivered  at 
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Denver.  It  is  now  claimed  that  this  testimony  as  to  the  place 
of  delivery  stands  uncontradicted  in  the  record.  Of  course 
if  there  was  a  special  agreement  to  deliver  the  tobacco  at 
Denver,  the  plaintiff  could  not  recover  the  purchase  price  of 
defendant  until  it  was  so  delivered  to  him.  It  is  true  that 
this  testimony  is  the  only  direct  testimony  in  the  record  as  to 
the  place  of  delivery.  However,  on  the  other  hand,  the 
salesman  who  made  the  sale  for  plaintiff,  in  his  testimony 
claims  to  state  all  that  w^as  said  at  the  time  of  the  sale,  and 
there  is  no  mention  in  his  testimony  that  any  particular  place 
of  delivery  was  designated.  The  defendant  was  away  most  of 
the  time,  did  not  make  this  particular  purchase,  and  did  not 
appear  to  have  been  present.  The  jury  may  have  thought 
that  he  was  not  in  a  position  to  state  facts;  that  what  he 
did  say  was  a  conclusion  drawn,  and  that  while  he  may 
have  been  honest  in  his  conclusion,  he  might  be  mistaken. 
The  claim  of  defendant  against  the  railroad  company  per- 
sistently followed  up,  short  of  a  suit,  is  at  variance  with 
defendant's  testimony,  for  if  the  lost  goods  had  not  been 
delivered  to  him  as  agreed  upon,  he  had  no  claim  against 
the  ^®  railroad  company.  The  testimony  of  the  bookkeeper 
that  the  defendant  directed  payment  for  the  lost  shipment, 
is  at  variance  with  defendant's  testimony  that  the  goods  were 
to  be  delivered  to  him  at  Denver,  for  if  the  goods  were  to  be 
delivered  to  him  at  Denver,  why  should  he  pay  for  them  be- 
fore delivery,  and  at  a  time  when  it  was  certain  they  would 
not  be  delivered?  All  these  facts  and  circumstances,  and 
others  that  might  be  mentioned,  tended  in  some  degree  to 
overthrow  or  weaken  the  testimony  of  defendant  as  to  the 
place  of  delivery. 

Some  authorities  say  that  the  prepayment  of  the  freight 
affords  some  evidence  that  the  manufacturer  intended  to  re- 
tain title  to  the  tobacco  until  it  reached  its  destination :  Mc- 
Laughlin V.  Marston,  78  Wis.  670,  47  N.  W.  1058 ;  Neimeyer 
Lumber  Co.  v.  Burlington  &  M.  R.  R.  Co.,  54  Neb.  321,  74 
N.  W.  670,  40  L.  R.  A.  534. 

This  evidence,  however,  may  have  been  overcome  in  the 
minds  of  the  jury  by  other  facts  and  circumstances.  For 
instance,  these  drop  shipments  were  special  sales  at  special 
prices,  for  a  limited  period,  and  were  fully  explained  to  the 
defendant  and  his  bookkeeper.  It  appears  from  the  evi- 
dence that,  in  addition  to  the  prepayment  of  freight,  the 
manufacturer  offered  to  the  purchaser  of  drop  shipments, 
premiums  in  cigars,  and  the  purchaser  obtained  the  tobacco, 
the  freight  and  the  premium  cigars  for  the  special  price 
named.  The  prepayment  of  freight  seems  to  have  been  made, 
not  for  the  purpose  of  retaining  title  in  the  manufacturer  or 
the  plaintiff',  but  for  the  same  purpose  as  the  premium  cigars, 
namely,  to  induce  a  purchase.     It  was  also  thoroughly  under- 
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stood  that  when  the  tobacco  was  consigned  by  the  manu- 
facturer to  the  defendant,  the  plaintiff  would  have  no  con- 
trol over  it,  and  under  no  circumstances  was  it  to  be  diverted 
to  the  plaintiff,  yet  it  was  the  plaintiff  who  was  to  pay  the 
manufacturer  ^^  for  it.  When  the  manufacturer  consigned 
it,  as  agreed  upon,  the  plaintiff  lost  all  control  of  the  tobacco 
and  was  liable  to  the  manufacturer  for  its  price.  On  the 
whole,  therefore,  the  evidence  as  to  the  place  of  delivery, 
and  when  the  title  passed  to  the  defendant,  if  it  did  pass, 
leaves  that  question  in  doubt,  and  it  was  properly  for  the 
jury.  The  jury  were  the  sole  judges  of  the  weight  of  the 
evidence  and  the  credibility  of  the  witnesses.  From  the  evi- 
dence, they  could  conclude  that  there  was  no  special  agree- 
ment as  to  the  place  of  delivery ;  that  the  prepayment  of  the 
freight  was  not  for  the  purpose  of  retaining  title;  that  the 
tobacco  was  delivered  to  a  common  carrier  at  St.  Louis,  con- 
signed to  the  defendant  without  specific  directions,  or  con- 
tract differing  from  ordinary  uses,  and  that  a  bill  of  lading 
was  sent  to  the  plaintiff  for  the  defendant  and  received  by 
the  latter.  If  the  jury  so  concluded,  there  was  presented 
a  situation  whereby  the  delivery  of  the  tobacco  to  the  rail- 
road company  at  St.  Louis  was,  in  law,  a  delivery  to  the  de- 
fendant, and  he  then  became  the  owner  thereof:  Gary  v. 
Williams,  47  Colo.  256,  135  Am.  St.  Rep.  219.  107  Pac.  219 ; 
Westman  Merc.  Co.  v.  Park,  2  Colo.  App.  545,  31  Pac.  945; 
Neimeyer  Lumber  Co.  v.  Burlington  &  M.  R.  R.  Co.,  54  Neb. 
321,  74  N.  W.  670,  40  L.  R.  A.  534;  Lake  Shore  etc.  Ry. 
Co.  V.  National  Livestock  Bank,  178  111.  506,  53  N.  E.  326 ; 
Kelsea  v.  Ramsey  &  Gore  Mfg.  Co.,  55  N.  J.  L.  320,  26  Atl. 
907,  22  L.  R.  A.  415;  Benjamin  on  Sales,  7th  ed.,  sec.  181. 

There  is  another  phase  of  the  evidence  upon  which  the 
jury  was  instructed  and  from  which  it  could  fairly  conclude 
that  a  situation  existed  at  variance  with  the  allegations  of 
defendant's  counterclaim  and  with  his  testimony,  and  that 
is  with  reference  to  the  payment  for  the  tobacco.  According 
to  the  testimony  of  the  bookkeeper,  defendant  paid  for  the 
lost  shipment  voluntarily,  with  full  knowledge  of  all  the 
facts  and  circumstances,  and  at  a  time  when  he  knew  it 
was  lost.  If  a  person  pays  a  disputed  '^'^  bill  under  such 
circumstances,  he  cannot  recover  the  money  back  by  counter- 
claim or  otherwise:  Lewis  v.  Hutrhes,  12  Colo.  208,  20  Pac. 
621 ;  Steck  V.  Northern  Colorado  Irr.  Co.,  4  Colo.  App.  323, 
35  Pac.  919 ;  22  Ency.  of  Law,  2d  ed.,  609 ;  30  Cyc.  1298. 

Upon  conflicting  evidence,  therefore,  the  jury  found  against 
the  contentions  of  the  defendant,  and  their  verdict  is  con- 
clusive. In  his  brief,  the  defendant  objects  to  several  in- 
structions given  by  the  court,  mainly  on  the  grounds  that 
some  of  the  instructions  were  not  based  upon  any  evidence 
in.  the  case,  and  that  several  of  them  were  based  alone  upon 
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the  evidence  favorable  to  plaintiff.  It  would  not  be  profit- 
able to  analyze  these  instructions  and  go  at  length  into  the 
evidence  to  show  that  these  objections  are  not  well  taken. 
A  mere  reading  of  the  record  discloses  that  the  instructions 
are  based  upon  evidence.  That  the  theory  of  the  case  from 
the  viewpoint  of  defendant  and  the  evidence  in  his  behalf 
were  fully  covered  by  the  instructions,  will  be  disclosed  by 
reading  all  the  instructions  given. 

Finding  no  error  in  the  record  against  the  defendant,  the 
judgment  is  affirmed. 

Chief  Justice  Steele  and  Mr.  Justice  Bailey  concur. 


That  the  Delivery  of  Goods  hy  the  Seller  to  a  carrier  may  be  equiva- 
lent to  delivery  to  the  buyer,  so  that  title  then  passes  to  him,  see 
Gary  v.  Williams,  47  Colo.  256,  135  Am.  St.  Kep.  219,  and  cases  cited 
in  the  cross-reference  not©  thereto. 


GALBREATH  v.  WALLRICH. 

[48  Colo.  127,  109  Pac.  417.] 

APPEAL — Direction  for  Particular  Judgment — Power  of  Trial 
Court. — Where  the  mandate  of  an  appellate  court  directs  a  specific 
judgment  to  be  entered,  the  tribunal  to  which  such  mandate  is  directed 
must  yield  obedience  thereto.  No  modification  of  the  judgment  so 
directed  can  be  made  by  the  trial  court,  nor  can  any  provision  be 
ingrafted  upon  or  taken  from  it.     (p.  266.) 

APPEAL  —  Direction  for  Particular  Judgment. — Eelief  from 
Changed  Conditions  or  rights  accruing  pending  the  appeal  on  which 
the  entry  of  a  specific  judgment  is  ordered  can  be  had  only  by  resort 
to  some  sort  of  original  proceeding  by  which  appropriate  relief  may 
be  secured.  It  cannot  be  by  way  of  defense  to  the  judgment  directed. 
(p.  266.) 

APPEAL — Direction  for  Particular  Judgment. — Belief  Against 
Execution  of  a  specific  judgment  directed  by  an  appellate  court  may 
be  granted  in  an  independent  action,  where  something  has  occurred 
which  would  render  it  inequitable  to  carry  out  the  judgment  directed, 
(p.  267.) 

Hayt,  Dawson  &  Wright  and  Jesse  C.  Wiley,  for  the  ap- 
pellant. 

Richardson  &  Hawkins,  for  the  appellee. 

127  GABBERT,  J.  Galbreath  v.  Wallrich,  45  Colo.  537, 
102  Pac.  1085,  was  an  appeal  from  a  judgment  rendered  in 
an  action  brought  by  Charles  A.  Galbreath  and  Wilmot  E. 
Broad,  as  copartners,  against  Christian  Wallrich,  J.  H.  Kel- 
logg and  Charles  A.  Galbreath,  to  recover  the  balance  of 
the  purchase  price  for  property  which  Galbreath  and  Broad 
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claimed  to  have  sold  to  Wallrich  and  his  codefendants.  The 
latter,  by  way  of  defense,  sought  to  have  the  contract  of  pur- 
chase rescinded  upon  the  ground  that  they  had  not  received 
the  principal  part  of  the  property  they  had  bargained  to 
purchase.  The  trial  court  sustained  this  contention  and 
rendered  judgment  rescinding  the  contract  of  sale,  and  for 
the  purchase  money  which  defendants  had  paid  plaintiffs. 
The  latter  appealed,  with  the  result  that  the  judgment  of 
the  district  court  was  reversed  and  *^^  the  cause  remanded, 
with  directions  to  enter  judgment  in  favor  of  plaintiffs  for 
the  balance  of  the  purchase  money  remaining  unpaid.  It 
will  be  observed  that  Galbreath  was  a  vendor,  as  well  as 
vendee.  This  arises  from  the  fact  that  plaintiffs  were  con- 
ducting the  business,  and  owned  the  property,  as  a  firm,  and 
in  this  capacity  sold  to  the  defendants,  with  whom  Galbreath 
was  associated  as  a  purchaser. 

It  appears  that  when  the  suit  was  brought  by  plaintiffs 
(although  not  mentioned  in  the  opinion,  because  not  ma- 
terial to  any  question  involved  in  the  appeal),  they  secured 
the  appointment  of  a  receiver,  who  took  possession  of  the 
property  which  was  the  subject  of  sale  and  purchase.  After 
the  cause  was  remanded  to  the  trial  court  Wallrich  and 
Kellogg  presented  their  supplemental  answer  and  cross- 
complaint  in  which  they  charged,  in  substance,  that  after 
the  original  judgment  was  rendered  by  the  trial  court,  the 
plaintiffs  filed  a  petition  for  the  discharge  of  the  receiver; 
that  they  secured  his  discharge,  and  thereby  secured  pos- 
session of  all  the  property  involved  in  the  litigation,  and 
have  ever  since  had  the  use  and  benefit  of  such  property, 
have  wasted  and  disposed  of  a  large  part  of  it,  and  have 
refused  to  account  to  Wallrich  and  Kellogg  therefor.  They 
further  allege  that,  pursuant  to  the  order  discharging  the 
receiver,  plaintiffs  elected  to,  and  did,  receive  all  of  such 
property,  and  have  resumed  full  and  complete  control 
thereof;  Jind  hence  should  not  have  a  judgment  for  the 
balance  of  the  purchase  price  as  directed  by  the  supreme 
court.  Based  on  these  allegations  the  defendants  prayed  that 
plaintiffs  be  adjudged  not  entitled  to  any  judgment  whatever, 
and  that  they,  the  defendants,  recover  from  plaintiffs  the 
amount  of  the  purchase  price  paid,  or,  if  this  relief  is  denied, 
that  plaintiffs  be  required  to  account  for  the  property  by 
them  received,  and  "that  any  amount  or  amounts  for 
12^  which  the  plaintiffs  should,  in  equity  and  good  conscience, 
be  held  responsible,  shall  be  considered  and  taken  to  be  a 
credit  upon  the  judgment  ordered  to  be  entered  herein,  and 
that  the  proceeds  arising  from  such  judgment  be  ordered  to 
be  held  in  the  registry  of  this  court  by  the  clerk  or  other 
officer  thereof,  as  security  for  any  amount  or  amounts  so 
found  due  under  said  accounting,  and  that  only  the  balance, 
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if  there  be  any  balance,  at  the  end  of  such  accounting  be 
turned  over  to  the  plaintiifs,  and  if  there  be  no  such  balance 
in  favor  of  the  plaintiffs,  but  a  balance  in  favor  of  the  de- 
fendants, Wallrich  and  Kellogg,  that  a  judgment  be  entered 
for  such  balance." 

Broad  has  departed  this  life,  and  subsequent  to  the  judg- 
ment directed  by  this  court,  and  before  the  issuance  of  a 
remittitur,  which  has  since  been  duly  issued  and  tiled  in 
the  district  court,  an  order  of  this  court  was  obtained,  per- 
mitting Galbreath  to  continue  the  cause  as  surviving  partner 
of  the  firm  of  Galbreath  &  Company.  Plaintiff  Galbreath, 
as  the  surviving  partner  of  the  firm  of  Galbreath  &  Com- 
pany, also  obtained  an  order  of  the  district  court  allowing 
him  to  proceed  in  his  own  naine,  and  in  this  capacity  objected 
to  the  filing  of  this  supplemental  answer  and  cross-complaint, 
and  requested  and  moved  the  court  to  enter  judgment  in 
accordance  with  the  mandate  of  this  court,  as  directed  by 
the  remittitur  then  on  file.  Upon  this  motion  the  court  en- 
tered the  following  order:  "It  is  ordered  that  said  defend- 
ants be,  and  they  are  hereby,  allowed  to  file  said  supplemental 
answer  and  cross-complaint;  and  it  is  further  ordered  that 
the  plaintiff's  motion  asking  that  judgment  be  entered 
herein  be,  at  the  present  time,  refused. ' ' 

Later  plaintiffs  filed  a  motion  to  strike  the  supplemental 
answer  and  cross-complaint,  based  upon  the  ground  that  the 
matters  and  things  therein  alleged  must  be  determined  in 
an  independent  action,  *^^  and  that  the  authority  of  the 
trial  court  in  the  premises  was  limited  to  the  rendition  of 
the  judgment  which  the  supreme  court  had  directed.  This 
miotion  was  denied. 

Thereafter  plaintiff  presented  to  this  court  his  petition 
setting  forth  the  foregoing  facts,  requesting  an  order  com- 
manding the  district  court  to  forthwith  enter  a  judgment 
in  accordance  with  the  opinion  and  mandate  of  this  court, 
as  directed  in  Galbreath  v.  Wallrich,  45  Colo.  537,  102  Pac. 
1085.  On  this  petition  a  rule  to  show  cause  v/hy  the  prayer 
thereof  should  not  be  granted  was  issued  and  served.  By  the 
pleading  filed  on  behalf  of  the  respondents,  and  the  briefs 
of  counsel,  the  sole  question  presented  for  our  consideration 
is,  whether  or  not  the  district  court  should  be  peremptorily 
ordered  to  enter  the  judgment  directed  by  this  court,  thus 
remitting  Wallrich  and  Kellogg  to  the  remedy  of  an  in- 
dependent action  against  the  plaintiff,  instead  of  permitting 
them  at  this  time  to  reduce  the  judgment  ordered  by  this 
court  in  such  sum  as  the  allegations  in  their  answer  and 
cross-complaint,  if  established,  would  entitle  them  to,  or  to 
annul  it,  as  they  evidently  seek  to  do.  In  thus  speaking  of 
the  matters  and  things  set  up  in  the  answer  and  cross-com- 
plaint we  must  not  be  understood  as  expressing  any  opinion 
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as  to  whether  or  not  any  cause  or  causes  of  action  are  thereby 
stated. 

As  applicable  to  the  facts  before  us,  the  rule  is,  that  where 
the  mandate  of  an  appellate  court  directs  a  specific  judg- 
ment to  be  entered,  the  tribunal  to  which  such  mandate  is 
directed  must  yield  obedience  thereto.  No  modification  of 
the  judgment  so  directed  by  the  appellate  tribunal  can  be 
made  by  the  trial  court,  nor  can  any  provision  be  ingrafted 
upon  or  taken  from  it:  Elliott  on  Appellate  Procedure,  sec. 
576 ;  3  Cyc.  481 ;  Washburn  &  M.  Mfg.  Co.  v.  Chicago  Wire 
131  Co.,  119  111.  30,  6  N.  E.  191 ;  Patten  Paper  Co.  v.  Green 
Bay  &  Miss.  Canal  Co.,  93  Wis.  283,  66  N.  W.  601,  67  N.  W. 
432;  Keller  v.  Lewis,  56  Cal.  466;  Wadhams  v.  Gay,  83  111. 
250;  Hughes'  Appeal,  90  Pa.  60;  Reems  v.  Dielman,  116 
La.  945,  41  South.  217. 

The  reason  for  this  rule  is  obvious.  When  a  particular 
judgment  is  directed  by  the  appellate  court,  the  lower  court 
is  not  acting  of  its  own  motion,  but  in  obedience  to  the  order 
of  its  superior.  What  that  superior  says  it  shall  do,  it  must 
do,  and  that  alone.  Public  interests  require  that  an  end 
shall  be  put  to  litigation,  and  when  a  given  cause  has  received 
the  consideration  of  this  court,  its  merits  determined,  and 
then  remanded  with  specific  directions,  the  court  to  which 
such  mandate  is  directed  has  no  power  to  do  anything  but 
to  obey  the  mandate;  otherwise,  litigation  would  never  be 
ended,  and  the  supreme  tribunal  of  the  state  would  be  shorn 
of  that  authority  over  inferior  tribunals  with  which  it  is 
invested  by  our  fundamental  law.  By  permitting  the  filinir 
of  the  supplemental  answer  and  cross-complaint  the  trial 
court  is  proceeding  contrary  to  what  we  directed.  True,  by 
this  pleading  none  of  the  issues  settled  by  the  judgment  we 
directed  are  to  be  relitigated,  but  that  is  not  the  question. 
We  directed  a  particular  judgment,  and  nothing  is  left  for 
the  trial  court  to  do  but  to  enter  it.  By  the  supplemental 
answer  and  cross-complaint  it  is  sought  to  show  that  because 
something  has  happened  since  the  original  judgment  was 
entered,  and  which  was  not  in  issue  in  the  case,  the  judg- 
ment we  have  directed  should  not  be  rendered.  To  pursue 
this  course  is  to  ignore  our  mandate.  Rights  which  may 
have  accrued  since  the  rendition  of  the  original  judgment, 
not  in  issue  in  the  action  in  which  it  was  rendered,  are  not 
adjudicated  therein,  but  the  trial  court  has  no  power  to 
open  or  interfere  with  the  judgment  of  this  court  in  order 
to  13*  settle  such  rights.  If,  since  the  original  judgment 
something  has  occurred  which  would  render  it  inequitable 
to  carry  the  judgment  this  court  has  directed  into  execution, 
resort  must  be  had  to  some  form  of  original  proceeding  by 
which  appropriate  relief  can  be  secured.  It  cannot  be  done 
by  way  of  defense  to  the  entry  of  the  judgment  we  have 
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directed :  Mackall  v.  Richards,  116  U.  S.  45,  6  Sup.  Ct.  Rep. 
234,  29  L.  ed.  558;  Ex  parte  Story,  12  Pet.  339,  9  L.  ed. 
1108 ;  Young  V.  Thrasher,  123  Mo.  308,  27  S.  W.  326 ;  Wat- 
son V.  Avery,  3  Bush,  635;  Morgan  v.  Hart,  9  B.  Mon.  79; 
Pearson  v.  Carr,  97  N.  C.  194,  1  S.  E.  916;  Burnett  v. 
Curry,  42  Ind.  272 ;  McClellan  v.  Crook,  7  Gill,  333 ;  Forten- 
berry  v.  Frazier,  5  Ark.  200,  39  Am.  Dec.  373 ;  Tourville  v. 
Wabash  R.  R.  Co.,  148  Mo.  614,  71  Am.  St.  Rep.  650,  50 
S.  W.  300;  Wabash  R.  R.  Co.  v.  Tourville,  179  U.  S.  322, 
21  Sup.  Ct.  Rep.  113,  45  L.  ed.  210;  Keller  v,  Lewis,  56 
Cal.  466. 

Cases  are  cited  by  counsel  for  respondents  which  they  con- 
tend hold  contrary  to  the  rule  we  have  announced.  Perhaps 
some  of  them  do,  or  they  may  be  distinguished  from  the 
question  we  have  under  consideration ;  but  however  this 
may  be,  the  great  weight  of  authority  sustains  our  con- 
clusions on  the  questions  presented.  To  permit  a  trial  court 
to  disobey  in  the  least  respect  the  mandate  of  this  tribunal 
would  inevitably  mar  the  harmony  of  our  whole  judiciary 
system,  bring  its  parts  into  conflict,  and  produce  disorganiza- 
tion, disorder,  incalculable  mischief  and  confusion,  by  allowing 
judgments  which  we  have  directed,  to  be  modified,  or  questions 
injected  into  the  case,  after  being  remanded,  the  purpose 
of  which  would  be  to  annul  or  modify  the  judgment  which 
this  court  had  directed  should  be  rendered. 

The  case  of  People  v.  Carpenter,  29  Colo.  365,  68  Pac. 
221,  cited  by  counsel  for  respondents,  is  not  in  point.  What 
was  said  in  that  case  to  the  effect  that  trial  courts  are  re- 
quired to  yield  an  intelligent  and  not  a  ^^^  blind  obedience 
to  the  mandates  of  an  appellate  court,  referred  to  the  au- 
thority of  the  trial  court  to  ascertain,  by  an  appropriate 
application,  from,  which  it  appeared  there  had  been  a  change 
of  parties  and  interests,  subsequent  to  the  original  judg- 
ment, in  whose  favor  the  decree  directed  by  this  court  should 
be  entered.  No  question  of  that  character  is  involved  in  the 
case  at  bar,  and  viewed  in  the  light  of  the  facts  presented 
by  the  two  cases,  nothing  is  said  here,  or  intended  to  be 
said,  contrary  to  what  was  decided  in  the  Carpenter  case. 

We  have  no  doubt  but  that  counsel  and  the  court  have 
acted  in  the  utmost  good  faith ;  and  that  the  presentation 
of  the  supplemental  answer  and  cross-complaint,  and  the 
order  of  the  court  allowing  it  to  be  filed,  is  the  result  of  a 
mistaken  idea  with  respect  to  the  authority  of  the  trial 
court,  and  was  not  prompted  by  any  desire  or  intention  to 
disobey  the  order  regarding  the  judgment  which  we  directed 
should  be  entered.  To  allow  this  course,  however,  to  be 
pursued  would  be  contrary  to  the  law  and  practice.  In  an 
independent  action  the  trial  court  would  have  authority  to 
grant  such  relief  against  the  execution  of  the  judgment  as 
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would  be  just,  until  the  subject  matter  of  the  independent 
action  was  adjudicated.  The  application  of  the  petitioner 
is,  therefore,  granted,  and  a  writ  will  issue,  directing  the 
trial  court  to  strike  the  supplemental  answer  and  cross-com- 
plaint, and  to  forthwith,  in  due  course,  render  judgment  in 
favor  of  Charles  A.  Galbreath,  as  surviving  member  of  the 
firm  of  Galbreath  &  Company,  in  accordance  with  the  direc- 
tions contained  in  the  opinion  in  Galbreath  v.  Wallrich,  45 
Colo.  537,  102  Pac.  1085. 
Writ  allowed. 

Chief  Justice  Steele  and  Mr.  Justice  White  concur. 


When  a  Case  is  Bemanded  With  Directions  to  Enter  a  Particular  Judg- 
ment, the  entry  of  that  judgment  in  the  lower  court  is  a  purely  minis- 
terial act,  and  the  lower  court  has  no  judicial  discretion  in  the  prem- 
ises It  has  no  power  to  enter  any  other  judgment,  or  to  consider  or 
determine  other  matters  not  included  in  the  duty  of  entering  the  judg- 
ment as  directed:  Tourville  v.  "Wabash  R.  R.  Co.,  148  Mo.  614,  71  Am. 
St.  Rep.  650;  and  no  judgment  or  order  different  from  or  in  addition 
to  that  directed  by  the  appellate  court  can  have  any  effect,  though  it 
may  be  such  as  the  appellate  court  ought  to  have  directed:  Cowdery 
V.  London  etc.  Bank,  139  Cal.  298,  96  Am.  St,  Rep.  115. 


MORRIS    V.    COLORADO    MIDLAND    RAILROAD 
COMPANY. 

[48  Colo.  147,  109  Pac.  430.] 

ELECTORS — Damages  for  Loss  of  Vote. — The  weight  of  au- 
thority is  to  the  effect  that  where  a  qualified  voter  is  prevented  from 
exercising  his  right  to  vote,  there  is  no  cause  of  action,  unless  the 
act  of  the  party  so  preventing  was  sinister,     (p.  269.) 

ELECTORS — Nature  of  Bight  to  Vote. — The  right  of  a  qualified 
elector  to  vote  is  neither  a  property  right  nor  right  of  person,  nor  an 
asset  of  commercial  value.  It  is  a  political  privilege  as  distinguished 
from  a  property  or  personal  right,     (p.  270.) 

ELECTORS — Damages  for  Loss  of  Vote. — It  is  only  where  the 
right  to  vote  has  itself  been  assailed  and  denied,  with  a  pernicious 
purpose,  that  a  cause  of  action  arises.  The  wrong  then  is  primarily 
against  the  public  and  not  against  the  individual,  and  the  damages 
awarded  are  punitive  and  to  deter  others  from  the  commission  of  like 
offenses,     (p.  270.) 

ELECTORS — Damages  for  Loss  of  Vote. — Malice  is  the  gist  of 
an  action  for  damages  for  being  deprived  of  the  right  to  vote.  (p. 
270.) 

ELECTORS — Damages  for  Loss  of  Vote. — The  mere  fact  that 
one  has  been  unable  to  enjoy  a  political  right,  as  the  unintentional 
result  of  the  negligent  conduct  of  another,  gives  no  right  of  action, 
although  the  loss  may  be  a  natural  consequence  of  such  conduct, 
(pp.  27U,  271,  272.) 
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Thomas  B.  Stuart,  Charles  A.  Murray  and  Robert  M.  Work, 
for  the  plaintiff  in  error. 

Rogers,  Cuthbert  &  Ellis  and  Pierpont  Fuller,  for  the 
defendant  in  error. 

***  BAILEY,  J.  The  action  is  for  an  alleged  breach  of 
a  special  contract,  on  the  part  of  the  defendant  railway 
company,  in  failing  to  carry  the  plaintiff  from  Denver  to 
Glenwood  Springs,  and  return  him  to  the  former  place  in 
time  to  meet  certain  business  engagements  on  November  8, 
190-4,  and  to  vote  at  the  general  election  then  holden.  Dam- 
age is  laid  in  the  sum  of  sixteen  dollars  and  thirty-five  cents 
for  loss  of  time  and  money  necessarily  expended  because 
of  delay,  and  at  ten  thousand  dollars  for  being  deprived  of 
the  privilege  of  voting.  There  is  no  claim  or  proof  of 
other  special  damage. 

At  the  close  of  the  plaintiff's  evidence  the  court  instructed 
a  verdict  for  sixteen  dollars  and  thirty-five  cents,  declining 
to  allow  the  jury  to  consider  the  question  of  the  loss  of 
plaintiff's  vote  as  an  element  of  damage,  no  willful  or 
malicious  motive  having  been  either  alleged  or  proven. 

Inasmuch  as  the  defendant  does  not  seek  a  reversal  of 
this  judgment,  on  the  ground  that  there  w^as  no  special, 
specific  agreement  to  get  plaintiff  back  at  a  time  certain, 
let  it  be  assumed,  for  the  purposes  of  this  decision,  that 
there  was  such  agreement,  though  we  do  not  so  hold,  it  be- 
ing unnecessary  in  this  case  to  determine  that  question. 

Is  the  fact  that  the  plaintiff  lost  his  vote,  because  of  the 
negligent  manner  in  which  the  defendant  operated  its  road 
and  conducted  its  train,  to  be  reckoned  as  an  element  of 
damage  in  his  favor  and  ^^^  against  the  company  as  for 
breach  of  contract?  The  question  is  whether,  where  one  has, 
as  the  incidental  and  indirect  result  of  an  unintentional, 
though  negligent,  fault  of  another,  been  deprived  of  his 
vote,  the  latter  can  be  mulcted  in  damages,  on  account  of 
such  loss,  there  being  no  pretense  of  improper  motive  in  the 
transaction.  The  deprivation  complained  of  was,  according 
to  the  proofs,  clearly  the  result  of  accident,  not  of  design; 
indeed  there  is  no  contrary  contention. 

The  weight  of  authority  is  to  the  effect  that  where  .a 
qualified  voter  is  prevented  from  exercising  his  right  to 
vote,  there  is  no  cause  of  action,  unless  the  act  of  the  party 
so  preventing  was  sinister:  Carter  v.  Harrison,  5  Blackf. 
138;  Perry  v.  Reynolds,  53  Conn.  527,  3  Atl.  555;  Morgan 
V.  Dudley,  18  B.  Mon.  693,  68  Am.  Dec.  735;  Caulfield  v. 
Billock,  18  B.  Mon.  494;  IMiller  v.  Rucker,  1  Bush,  135; 
Jenkins  v.  Waldron,  11  Johns.  114,  6  Am.  Dec.  359;  'Wecker- 
lev  V.  Geyer,  11  Serg.  &  R.  35;  Isaacs  v.  McNeill,  44  Fed. 
32,  11  L.  R.  A.  254;  Patterson  v.  D'Auterice,  6  La.  Ann. 


270  139  American  State  Reports.         •       [Colo. 

467,  54  Am.  Dec.  564;  Dwight  v.  Rice,  5  La.  Ann.  580; 
Bevard  v.  Huffman,  18  Md.  479,  81  Am.  Dec.  618;  Friend 
V.  Ilamill,  34  Md.  298;  Gordon  v.  Farrar,  2  Doug.  411; 
Pike  V.  Megoun,  44  Mo.  491 ;  Wheeler  v.  Patterson,  1  N.  H, 
88,  8  Am.  Dec.  41 ;  State  v.  Smith,  18  N.  H.  91 ;  Peavy  v. 
Bobbins,  48  N.  C.  339;  Rail  v.  Potts,  8  Humph.  225;  State 
V.  Porter,  4  Harr.  (Del.)  556;  Griffin  v.  Rising,  11  Met. 
339 ;  Ashby  v.  White,  1  Smith  Lead.  Gas.  9th  ed.,  464. 

At  an  early  day  a  different  rule  was  adopted  in  Massa- 
chusetts, and  followed  in  the  states  of  Ohio  and  Wisconsin, 
but  in  all  other  states,  where  there  has  been  judicial  ex- 
pression upon  the  subject,  and  in  England,  a  rule  contrary 
to  that  in  Massachusetts  prevails.  Even  where  the  Massachu- 
setts rule  obtains  it  is  held  that  only  nominal  or  slight 
damage  *^®  should  go,  except  wrongful  conduct  be  charged 
and  proven:  Lincoln  v.  Hapgood,  11  Mass.  350;  Jeffries  v. 
Ankeny,  11  Ohio,  372 ;  Gillespie  v.  Palmer,  20  Wis.  544. 

The  right  of  a  qualified  elector  to  vote  is  neither  a  prop- 
erty right  nor  right  of  person:  Anderson  v.  Baker,  23  Md. 
531;  15  Cyc.  280,  par.  2,  and  authorities  cited.  It  can 
in  no  sense  be  said  to  be  an  asset  of  commercial  value.  It 
is  a  privilege  bestowed  by  law,  which,  although  of  paramount 
importance,  is  not  such  a  privilege  as  can  be  measured  by 
or  paid  for  in  dollars  and  cents,  or  speculated  upon  for 
pecuniary  gain.  It  is  a  political  privilege,  as  distinguished 
from  a  property  or  personal  right.  It  is  only  where  the 
right  itself  has  been  assailed  and  denied,  with  a  pernicious 
purpose,  that  a  cause  of  action  arises.  The  damage  is  then 
of  an  exemplary  or  punitive  nature,  visited  on  the  evildoer 
for  his  misconduct,  rather  than  as  compensation  to  the  party 
who  has  suffered  the  loss.  The  wrong  primarily  is  against 
the  public,  not  the  individual.  The  damage  is  for  general 
protection,  to  deter  others  from  the  commission  of  like 
offenses.  In  this  case  there  is  neither  averment  upon  which 
to  base,  nor  proof  to  support,  exemplary  damage,  and  there 
is  no  proof  to  show  actual  damage,  other  than  the  bare  fact 
that  the  vote  was  lost.  In  general,  where  one  is  injured 
in  respect  of  property  or  person,  as  the  result  of  negligence 
by  another,  however  unintentional  the  injury,  the  law  im- 
plies damage,  and  permits  recovery.  It  is  otherwise  where 
one  loses  his  vote,  through  the  fault  of  another,  unless  the 
loss  is  occasioned  by  design.  In  such  case  the  law  implies 
damage  only  where  malice  is  shown,  that  is,  malice  is  the 
gist  of  the  action.  Not  only  must  the  party  have  been  de- 
prived of  his  vote,  but  such  result  must  be  brought  about 
through  vicious  motive.  The  mere  fact  that  *^^  one  has 
been  unable  to  enjoy  a  political  right,  as  the  unintentional 
result  of  the  negligent  conduct  of  another,  gives  no  right 
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of  action,  although  the  loss  may  be  a  natural  consequence 
of  such  conduct. 

We  have  been  unable  to  find  a  single  reported  case,  in 
which  a  vote  has  been  lost  through  alleged  breach  of  con- 
tract, where  an  attempt  has  been  made  to  have  the  loss 
included  as  an  element  of  damage,  in  suit  for  such  breach, 
nor  has  the  diligence  of  vigilant  counsel  been  able  to  dis- 
cover one.  While  this  fact  is  not  conclusive  of  the  right, 
it  is  at  least  persuasive  to  the  belief  that  it  does  not  exist, 
and  surely  not  where  the  loss  was  not  deliberately  and 
willfully  occasioned.  Cases  cited,  except  one  hereinafter 
discussed,  involved  actions  against  election  officers,  and  if 
in  those  malice  is  an  essential  to  give  a  cause  of  action,  all 
the  more  should  this  be  true  where  the  suit  is  against  a 
party,  in  a  purely  private  capacity. 

The  case  most  nearly  in  point  is  that  of  Griffin  v.  Rising, 
11  Met.  339,  where  assessors  failed  to  assess  property  of  the 
plaintiff,  and  thus  kept  him  off  the  list  as  a  qualified  voter. 
The  result  was  that  the  plaintiff  lost  his  vote,  as  the  in- 
direct, though  logical  and  natural,  result  of  the  failure  of 
the  defendants  to  assess  his  property.  He  brought  suit  for 
this  loss,  alleging  failure  and  neglect  on  the  part  of  the 
assessors  to  perform  their  duties.  In  the  face  of  its  former 
decisions,  holding  election  judges  liable  for  incorrectly  re- 
jecting a  vote,  although  done  without  malice,  the  court 
sharply  distinguishes  this  case,  and  denied  liability  on  the 
part  of  the  assessors.  The  court,  speaking  through  Chief 
Justice  Shaw,  said: 

"The  case  of  a  suit  against  selectmen,  for  refusing  the 
vote  of  a  qualified  voter,  and  that  of  assessors,  neglecting 
to  tax  a  citizen,  by  means  of  which  he  is  deficient  in  one  of 
the  qualifications  of  a  voter,  are  manifestly  quite  distinguish- 
able. In  the  former,  ^^^  the  selectmen  act  directly  upon 
the  party's  claim  of  right  to  vote,  which  is  regarded  as  a 
valuable  personal  right;  and  if  his  vote  is  refused,  supposing 
him  entitled  to  vote,  it  is  regarded  in  law  as  a  direct  viola- 
tion of  this  personal  right.  But  although  assessors  owe  a 
duty  to  their  constituents  and  to  the  public,  to  assess  a  tax 
on  every  one  liable  to  taxation,  yet  the  right  of  an  individual 
to  be  taxed  is  not  prima  facie  a  beneficial  right  to  him,  and 
by  omitting  him  they  do  him  no  direct  wrong.  If  it  operates 
indirectly  to  deprive  him  of  a  privilege,  before  it  can  be 
charged  as  a  personal  injury  to  him,  it  must  be  shown  to 
be  done  for  that  or  some  other  sinister  or  wrong  purpose. 
The  court  are  therefore  of  opinion  that  the  assessors  are 
not  liable  to  an  action  by  an  individvial,  who  in  fact  was 
liable  to  taxation  for  his  property  or  poll,  for  simply  omit- 
ting to  tax  him,  unless  it  be  shown  affirmatively  that  they 
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omitted  to  tax  him,  willfully,  purposely,  or  with  design  to 
deprive  him  of  his  vote,  or  unless  they  had  actual  knowl- 
edge of  his  liability  to  taxation,  so  plain  and  obvious,  that 
a  sinister  purpose,  and  willful  omission  to  tax  him,  in  pur- 
suance of  such  purpose,  may  be  reasonably  inferred  by  a 
jury.  In  such  case  it  would  be  proper  to  leave  the  evidence 
to  a  jury,  with  directions  to  find  for  the  plaintiff,  if  they 
should  find  that  the  assessors  willfully  omitted  to  tax  the 
plaintiff,  knowing  him  to  be  liable  to  taxation,  for  the  pur- 
pose of  depriving  him  of  his  right  to  vote,  or  otherwise  to 
injure  and  oppress  him." 

The  foregoing  case  is  a  close  parallel  to  the  one  at  bar. 
There  the  plaintiff,  as  a  natural  result  of  the  failure  and 
neglect  of  the  defendants  to  assess  his  property,  lost  his 
vote,  the  court  holding,  that  unless  it  affirmatively  appear 
that  the  defendants  purposely  and  willfully  omitted  plain- 
tiff from  the  tax-roll,  with  the  intent  to  deprive  him  of  his 
vote,  there  can  be  no  ^^^  recovery.  So  here,  although  it 
was  agreed  that  plaintiff  would  get  defendant  home  in  time 
to  vote,  unless  it  be  shown  that  the  failure  to  do  so  was 
brought  about  by  design,  with  the  willful  and  malicious 
object  of  depriving  him  of  that  privilege,  there  is  no  cause 
of  action. 

On  principle  and  authority  we  are  persuaded  that,  in 
computing  damages  for  the  alleged  breach  of  contract  counted 
upon  in  this  suit,  the  loss  of  plaintiff's  vote  may  not  be  in- 
cluded as  an  element.  His  right  to  vote  was  not  questioned. 
No  humiliation  or  indignity  was  offered  him.  The  defend- 
ant, purely  through  accidental  happening,  failed  to  return 
plaintiff  in  time  to  exercise  this  right.  No  money  damage 
was  thereby  occasioned,  and  none  may,  therefore,  on  this 
score,  be  recovered,  for  it  has  not  been,  neither  can  be, 
shown  that  plaintiff  has  suffered,  either  in  reputation,  prop- 
erty or  person. 

The  trial  court  was  right  in  excluding  from  the  considera- 
tion of  the  jury,  under  the  circumstances  of  this  case,  plain- 
tiff's loss  of  vote,  as  an  element  of  damage  for  the  breach 
of  the  contract  complained  of ;  and  as  there  is  no  other  ques- 
tion involved,  which  need  be  determined,  the  judgment  is 
affirmed. 

Chief  Justice  Steele  and  IMr.  Justice  White  concur. 


The  Bight  to  Vote  is  a  Political,  not  a  civil,  right:  United  States  etc. 
Co.  V.  Hobson,  132  Iowa,  38,  119  Am.  St.  Kep.  539.  It  is  merely  a 
political  privilege:  Chamberlain  v.  Wood,  15  S.  D.  216,  91  Am.  St. 
Eep.  674;  Oougar  v.  Timberlake,  148  Ind.  38,  62  Am.  St,  Rep.  487. 

That  No  Action  for  Damages  will  Lie  Against  the  Inspectors  of  an 
Election  for  refusing  the  vote  of  a  person  legally  qualified  to  vote,  in 
the  absence  of  fraud  or  malice  on  the  part  of  the  officers,  see  Bevard 
V.  Hoffman^  18  Md.  479,  81  Am.  Dec.  618^ 
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MELCHER  V.  BEELER. 

[48  Colo.  233,  110  Pae.  181.] 

APPEAL. — Failure  to  Object  in  the  Trial  Court  and  afford  it 
an  opportunity  to  correct  an  alleged  error  will,  as  a  general  rule,  pre- 
clude its  being  urged  on  appeal,     (p.  274.) 

LIBEL. — Prior  and.  Contemporaneous  Publications  of  similar 
import  to  those  for  which  damages  are  claimed  in  an  action  for  libel 
are  competent  to  show  malice,     (p.  275.) 

EVIDENCE  Admitted  for  Particular  Purpose. — Caution  to  the 
Jury  should  be  given  where  evidence  is  admitted  for  a  particular  pur- 
pose only,  even  though  not  requested,     (p.  275.) 

LIBEL. — ^Wbere  Prior  Publications  of  Similar  import  are  ad- 
mitted in  evidence  for  the  purpose  of  showing  malice,  and  the  jury  is 
not  cautioned  to  consider  them  for  that  purpose  only,  an  instruction 
to  the  effect  that  the  jury  may  award  such  damages  as  in  the  exer- 
cise of  its  reasonable  judgment,  "under  all  the  evidence  in  the  case," 
it  may  think  the  plaintiffs  should  have  by  way  of  compensation,  etc., 
is  erroneous,     (pp.  275,  276.) 

INSTRUCTIONS — General  Exception. — The  rule  that  when  an 
instruction  embraces  several  distinct  propositions  of  law,  some  of 
which  are  correct,  a  general  exception  to  the  whole  instruction  is  not 
good,  does  not  apply  where  the  instruction  authorizes  the  wrong  ap- 
plication of  that  which  is  correct,     (pp.  276,  277.) 

INSTRUCTIONS — Request  to  Cure  Erroneous  Instruction. — 
Where  the  court  has  given  an  erroneous  instruction,  the  party  against 
whom  it  operates  is  not  required  to  propose  or  request  a  correct  in- 
struction on  the  point,     (p.  277.) 

LIBEL — Privileged  Communications — Social  or  Moral  I>uty. — 
A  communication  made  bona  fide  upon  any  subject  matter  in  which 
the  party  communicating  has  an  interest,  or  in  reference  to  which  he 
has  a  duty,  is  privileged,  if  made  to  a  person  having  a  corresponding 
interest  or  duty,  although  it  contains  incriminatory  matter  which, 
without  this  privilege,  would  be  actionable;  and  this  though  the  duty 
is  only  a  moral  or  social  duty  of  imperfect  application,     (p.  278.) 

LIBEL  —  Privileged  Commiinicatlons. — The  Falsity  of  State- 
ments of  a  privileged  communication  is  not  sufficient  of  itself  to  raise 
Ihe  inference  that  they  were  maliciously  inspired,     (p.  278.) 

LIBEL — Privileged  Communications — Questions  for  Jury. — The 
questions  of  the  good  faith  of  the  defendant  in  making  privileged 
eommunications,  his  belief  in  the  truth  of  his  statements  and  whether 
or  not  they  were  inspired  by  malice,  are  for  the  jury.     (p.  279.) 

LIBEL  —  Privileged  Communications  —  Establishing  Malice. — 
That  a  person  was  actuated  by  malice  in  making  a  defamatory  com- 
munication which  is  privileged  cannot  be  established  alone  by  intro- 
ducing other  privileged  communications,  nor  is  the  latter  admissible 
for  this  purpose  until  there  has  been  some  other  testimony  tending 
to  prove  the  malice  of  the  person  making  the  privileged  communica- 
tion,    (p.  279.) 

LIBEL  —  Damage  Presumed. — Where  the  Words  Charged  as 
libelous  are  actionable  per  se,  the  law  presumes  damages.  No  special 
evidence  concerning  them  is  required.  It  is  for  the  jury  to  determine 
what  amount  by  way  of  compensation  shall  be  allowed  for  the  injury, 
(p.  279.) 

PARTNERSHIP  —  Failure  to  File  Affidavit.— Statute  (Laws 
1897,  p.  248;  Mills'  Stats.,  Rev.  Supp.,  see.  3387a;  Eev.  Stats.,  sec. 
Am.  St.  Rep.,  Vol.  139 — 18 
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4778)  requiring  the  filing  of  an  affidavit  showing  the  names  of  mem- 
bers of  partnership,  etc.,  applies  only  to  suits  for  the  collection  of 
debts  due  the  firm  doing  business,  to  which  it  applies.  It  does  not 
apply  to  suits  for  torts,     (p.  280.) 

PARTNERSHIP— Libel  of  Firm  by  Libel  of  Member.— Part- 
ners may  maintain  a  joint  action  for  libel  or  slander  which  tends  to 
injure  the  business  of  their  firm,  even  though  the  defamatory  words 
refer  to  or  concern  but  one  of  its  members,     (p.  281.) 

LIBEL — Communication  Invited  by  Plaintiff. — Alleged  defama- 
tory statements  invited  or  procured  by  a  plaintiff  or  person  acting 
for  him  will  not  support  an  action  for  libel,     (p.  282.) 

Stokes  &  Sherman,  for  the  appellant. 

John  "W.  Helbig  and  R.  D.  Rees,  for  the  appellee. 

*35  GABBERT,  J.  Appellees,  as  plaintiffs,  brought  an 
action  against  the  appellants,  as  defendants,  to  recover  dam- 
ages resulting  from  alleged  libelous  letters  and  publications 
which,  it  was  charged,  the  defendants  had  composed  and 
published  of  and  concerning  them.  The  complaint  contained 
three  counts.  The  first  was  withdrawn  from  the  considera- 
tion of  the  jury.  On  the  remaining  two  a  verdict  was  re- 
turned, in  the  sum  of  one  thousand  dollars,  in  favor  of  the 
plaintiffs,  on  which  judgment  was  subsequently  entered. 
From  this  judgment  the  defendants  have  appealed. 

The  verdict  of  the  jury  was  to  the  effect  that  they  found 
the  issues  for  plaintiff  on  the  second  and  third  causes  of 
action,  and  assessed  their  damages  in  the  sum  of  one  thou- 
sand dollars.  On  behalf  of  the  defendants  it  is  claimed  this 
verdict  is  erroneous,  for  ^^®  the  reason  that  it  does  not 
appear  what  amount  was  assessed  in  the  way  of  damages 
upon  each  of  the  two  causes  separately.  In  support  of  this 
contention  it  is  urged  that  as  the  jury  failed  to  designate 
separately  the  damages  assessed  upon  each  cause  of  action, 
it  is  impossible  to  tell  whether  or  not  the  damages  returned 
were  determined  by  the  unanimous  verdict  of  the  jurors. 
Whether  or  not  there  is  any  merit  in  this  contention,  is  not 
properly  here  for  our  consideration.  No  such  objection  or 
exception  was  taken  to  the  verdict  of  the  jury  at  the  time 
it  was  rendered,  neither  was  the  question  now  presented 
raised  in  the  trial  court  by  a  motion  for  a  new  trial.  The 
general  rule  applicable  is,  that  a  question  not  presented  for 
the  determination  of  the  trial  court  will  not  be  considered 
for  the  first  time  on  appeal.  If  counsel  for  defendants  were 
dissatisfied  with  the  verdict  for  the  reasons  which  they  now 
assign,  they  should  have  called  the  attention  of  the  trial 
court  to  its  alleged  defects  by  the  objection  which  they  now 
urge  upon  our  attention.  When  counsel  neglect  to  point 
out  alleged  errors  occurring  at  the  trial  in  such  time  and 
manner  as  will  afford  the  trial  court  an  opportunity  for  their 
correction,  they  will  not,  as  a  general  rule,  be  heard  to  com- 
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plain  of  such  errors  in  a  court  of  review:  Denver  etc.  R. 
Co.  V.  Ryan,  17  Colo.  98,  28  Pac.  79. 

Plaintiffs  were  copartners  doing  business  under  the  firm 
name  and  style  of  the  Colorado-Texas  Commission  Company, 
and  were  engaged  in  carrying  on  a  general  commission  busi- 
ness in  the  city  of  Denver,  and  in  buying  and  selling  and 
otherwise  disposing  of,  consignments  of  produce,  as  whole- 
sale commission  merchants.  At  the  trial  the  plaintiffs 
offered,  and  the  court  admitted  in  evidence  over  the  objec- 
tions of  the  defendant,  two  letters  reflecting  upon  the  busi- 
ness integrity  of  the  plaintiffs,  which  were  not  counted  upon 
in  the  complaint  as  constituting  libels  ^^^  for  which  damages 
were  claimed.  Prior  and  contemporaneous  publications  of 
similar  import  to  those  for  which  damages  are  claimed  in 
an  action  for  libel  are  competent  to  show  malice;  hence,  in 
the  case  at  bar,  the  letters  objected  to  were  competent  for 
that  purpose  and  the  general  objection  to  their  admission 
was  properly  overruled.  They  were  admitted,  however,  with- 
out any  caution  to  the  jury  to  the  effect  that  they  could 
only  be  considered  on  the  question  of  malice.  Counsel  for 
the  defendants  at  the  time  the  letters  were  introduced  made 
no  request  for  a  cautionary  instruction  limiting  the  purpose 
for  which  the  letters  were  competent;  but,  notwithstanding 
this  omission  upon  their  part,  we  think  the  better  practice 
is  that  when  testimony  is  competent  only  for  some  particu- 
lar purpose,  that  the  court  should  so  advise  the  jury,  at  the 
time  of  its  introduction ;  but  by  this  suggestion  we  must 
not  be  understood  as  holding  that  it  is  error  for  the  court  not 
to  do  so  when  counsel  objecting  to  its  reception  failed  to  make 
a  request  of  the  court  to  advise  the  jury  for  what  purpose  it 
is  competent.  We  notice  the  omission  in  this  instance  for 
the  purpose  of  bringing  out  more  clearly  the  error  which  the 
court  committed  in  giving  instruction  No.  14.  This  instruc- 
tion was  to  the  effect  that  when  language  is  used  concerning 
merchants  which,  from  its  nature,  will,  as  its  natural  and 
proximate  consequence,  occasion  them  a  pecuniary  loss,  its 
publication  constitutes  prima  facie  a  cause  of  action  for  which 
general  damages  may  be  recovered  without  any  evidence  of 
damage  other  than  that  which  is  implied  from  the  fact  of 
publication.  The  instruction  then  proceeds  as  follows:  "The 
law  does  not  restrict  you  to  any  calculation  of  damages  done 
in  the  way  of  dollars  and  cents,  or  to  a  calculation  of  dam- 
ages on  a  pecuniary  basis,  but  you  are  at  liberty,  in  determin- 
ing this  question,  to  award  ^^**  the  plaintiffs,  if  entitled  to 
recover  herein,  such  damages  as  in  the  exercise  of  your  reason- 
able judgment,  under  all  the  evidence  in  the  case,  you  may 
think  the  plaintiffs  should  have  by  way  of  compensation  for 
the  injuries  done  to  them  in  their  capacity  as  merchants  or 
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traders,  not  exceeding,  however,  the  amount  demanded  in 
the  respective  counts  of  the  complaint  herein." 

It  will  be  observed  that  the  instruction  fails  to  caution  the 
jury  not  to  increase  the  damages  oij  account  of  the  letters  to 
which  objections  were  interposed,  and  advised  that  such  dam- 
ages may  be  assessed  as,  in  their  judgment,  from  all  the  evi- 
dence, the  plaintiffs  should  have  for  the  injury  suffered  by 
them  in  their  capacity  as  merchants  and  traders.  For  the 
purpose  of  showing  malice,  the  letters  under  consideration 
were  competent,  but  no  damages  for  their  publication  could  be 
awarded,  because  none  were  claimed  on  that  account.  They 
were  only  proper  to  consider  in  determining  whether  or  not 
the  letters  which  were  charged  to  be  libelous  and  declared 
upon  in  the  complaint,  were  actuated  by  malice  of  the  defend- 
ants toward  the  plaintiffs,  but  not  in  aggravation  of  damages : 
Beardsley  v.  Bridgman,  17  Iowa,  290.  No  such  caution  was 
given  the  jury;  and  when  they  were  told  that  language  con- 
cerning merchants  and  traders  calculated  to  occasion  them  a 
pecuniary  loss  as  the  result  of  its  publication  constitutes  a 
cause  of  action  for  which  general  damages  may  be  recovered, 
followed  with  the  further  statement  to  the  effect  that  in  award- 
ing damages  they  were  at  liberty  to  award  such  sum  as  in 
their  judgment  from  all  the  evidence  in  the  case  they  might 
think  the  plaintiffs  should  have  by  way  of  compensation  for 
the  injury  done  to  them  in  their  capacity  as  merchants  and 
traders,  it  is  evident  that  they  could  consider  the  letters  for 
which  no  damages  were  ^^^  claimed  as  causing  injury  which 
they  could  take  into  consideration  in  estimating  the  sum 
which  should  be  awarded  the  plaintiffs.  In  other  words, 
under  this  instruction,  in  the  absence  of  any  caution  to  the 
jury  at  the  time  the  letters  were  received  directing  their 
attention  to  the  fact  that  they  could  only  be  considered  for  the 
purpose  of  determining  whether  or  not  the  defendants  were 
actuated  by  malice  in  publishing  the  letters  declared  upon,  or 
any  instruction  limiting  their  effect  to  this  one  question,  the 
jury,  in  estimating  damages,  were  at  liberty  to  take  into  con- 
sideration all  four  of  the  letters  instead  of  limiting  them  to 
those  set  up  in  the  complaint.  This  was  erroneous,  for  the 
simple  reason  that  it  is  error  to  so  instruct  a  jury  as  to  per- 
mit them  to  consider  matters  in  estimating  damages  which 
cannot  be  considered  for  that  purpose:  Letton  v.  Young,  2 
Met.  (Ky.)  558;  Taylor  v.  Moran,  4  Met.  (Ky.)  127. 

On  behalf  of  the  plaintiffs  it  is  urged  that  as  the  instruction 
correctly  stated  what  would  constitute  a  libel  against  mer- 
chants, and  also  stated  correctly  that  damages  for  such  libel 
are  not  restricted  to  a  calculation  of  damages  on  a  pecuniary 
basis,  that  a  general  exception  thereto  was  not  good  because 
it  did  not  designate  what  was  incorrect  by  separating  it  from 
that  which  was  correct.    The  rule  that  when  an  instruction  em- 
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braces  several  distinct  propositions  of  law,  some  of  which  are 
correct,  a  general  exception  to  the  whole  instruction  is  not  good, 
does  not  apply  where  the  instruction  authorizes  the  wrong 
application  of  that  which  is  correct.  In  the  case  at  bar, 
conceding  that  the  portions  thereof  referred  to  by  counsel 
for  plaintiffs  are  correct,  it  authorizes  the  jury,  in  estimating 
damages,  to  consider  letters  which  could  not  be  considered 
for  that  purpose. 

It  is  further  urged  by  counsel  for  plaintiffs  that  inasmuch 
as  the  court,  by  previous  instructions,  ^^^  stated  in  substance 
that  the  second  and  third  causes  of  action  were  based  upon 
the  letters  described  therein,  the  jury  understood  that  they 
were  limited  in  estimating  damages  to  the  letters.  The 
suggestion  is  not  tenable.  By  one  instruction  the  jury  were 
told  that  the  plaintiffs  seek  to  recover  upon  certain  letters; 
by  the  other,  all  letters  could  be  taken  into  consideration  in 
estimating  damages. 

It  is  also  urged  by  counsel  for  plaintiffs  that  if  defendants 
desired  an  instruction  to  the  effect  that  the  letters  which  were 
only  competent  for  the  purpose  of  establishing  malice  could 
not  be  considered  as  substantive  grounds  for  damages,  it 
was  the  duty  of  their  counsel  to  have  tendered  a  correct 
instruction  on  that  point.  In  the  circumstances  of  this  case 
that  proposition  is  clearly  untenable,  for  the  obvious  reason 
that  it  would  impose  upon  counsel,  where  the  court  had  given 
an  erroneous  instruction,  the  burden  of  tendering  a  correct 
one ;  otherwise,  they  would  be  precluded  from  assigning  error 
on  the  one  which  was  incorrect. 

It  is  next  urged  that  the  court  erred  in  not  directing  a  ver- 
dict for  the  defendants  on  the  causes  of  action  upon  which  the 
verdict  was  based.  In  support  of  this  contention  it  is  claimed 
that  the  letters  sued  on  were  privileged  communications;  and 
for  this  reason  the  case  should  not  have  been  submitted  to 
the  jury,  as  it  was  the  duty  of  the  court,  and  not  of  the  jury, 
to  decide  whether  the  communications  were  privileged  or  not. 
The  letters  complained  of  were  written  by  the  defendants  in 
response  to  inquiries  received  from  parties  asking  for  informa- 
tion regarding  the  responsibility  and  standing  of  the  Colorado- 
Texas  Commission  Company.  The  response  to  these  inquiries 
reflected  upon  the  honesty  and  business  integrity  of  that  part- 
nership. 

Every  one  owes  it  as  a  duty  to  his  fellowmen  to  ^*^  state 
what  he  knows  about  a  person,  when  inquiry  is  made;  other- 
wise, whether  or  not  men  were  honest  could  not  be  ascertained 
except  by  experience.  But  for  such  inquiries,  it  would  often 
occur  that  parties  about  to  enter  into  business  relations  with 
others  would  be  unable  to  ascertain  in  advance  their  character 
with  respect  to  integrity  or  capability.  The  interest  of  society 
demands  and  requires  that  inquiries  may  be  made  respecting 
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such  matters,  and  that  answers  thereto  may  be  given  without 
subjecting  the  party  answering  such  inquiries  to  an  action  for 
libel  or  slander,  for  the  opinion  furnished  in  response  to 
such  inquiries;  hence,  where  a  party  to  whom  an  inquiry  is 
addressed  regarding  another  communicates  bona  fide  without 
malice  to.  the  person  making  inquiry  facts  regarding  the 
person  inquired  about,  it  is  a  privileged  communication ;  and 
so  it  follows  that  a  party  is  justified  in  giving  his  opinion  in 
good  faith  of  the  integrity  and  standing  of  a  tradesman  in 
answer  to  an  inquiry  concerning  him:  Townshend  on  Slander 
and  Libel,  see.  241a ;  Rude  v.  Nass,  79  Wis.  321,  24  Am.  St. 
Rep.  717,  48  N.  W.  555 ;  Denver  P.  W.  Co.  v.  Holloway,  34 
Colo.  432,  114  Am.  St.  Rep.  171,  3  L.  R.  A.,  N.  S.,  696,  7  Ann. 
Cas.  840 ;  Harrison  v.  Bush,  5  El.  &  B.  344. 

As  was  said,  in  substance,  in  the  case  last  cited,  a  com- 
munication made  bona  fide  upon  any  subject  matter  in  which 
the  party  communicating  has  an  interest,  or  in  reference  to 
which  he  has  a  duty,  is  privileged,  if  made  to  a  person  having 
a  corresponding  interest  or  duty,  although  it  contains  incrim- 
inatory matter,  which,  without  this  privilege,  would  be 
slanderous  and  actionable ;  and  this,  though  the  duty  be  not  a 
legal  one,  but  only  a  moral  or  social  duty  of  imperfect  applica- 
tion. But  the  person  to  whom  such  an  inquiry  is  addressed 
cannot  abuse  his  privilege  in  answering  it.  If  he  knowingly 
makes  a  false  charge  against  the  person  inquired  about  he 
cannot  claim  ^*^  immunity,  because,  in  response  to  an  in- 
quiry it  is  not  his  duty  to  circulate  a  falsehood:  Odgers  on 
Libel  and  Slander,  p.  *198.  If  the  testimony  bearing  on  the 
question  of  whether  or  not  a  communication  is  privileged  is 
not  conflicting,  -the  question  of  its  character  in  this  respect 
would  be  one  of  law  for  the  court.  On  the  other  hand,  if 
there  was  an  issue  on  the  subject  as  to  whether  or  not  it  was 
privileged,  it  would  be  one  of  fact  for  the  jury  to  determine 
under  appropriate  instructions:  18  Ency.  1050;  Townshend 
on  Libel  and  Slander,  sees.  287,  288. 

But,  even  though  a  communication  be  privileged,  the  ques- 
tion of  good  faith,  belief  in  the  truth  of  the  statements  made, 
and  the  existence  of  actual  malice,  remain  for  the  jury  to  de- 
termine when,  under  the  issues  and  testimony,  it  is  in  issue, 
and  the  burden  of  establishing  the  facts  which  would  render 
a  privileged  communication  actionable  rests  upon  the  plain- 
tiff—Denver P.  W.  Co.  V.  Holloway,  34  Colo.  432,  114  Am.  St. 
Rep.  171,  3  L.  R.  A.,  N.  S.,  696,  7  Ann.  Cas.  840— but  the 
falsity  of  the  statements  of  a  privileged  communication  is  not 
sufficient  of  itself  to  raise  the  inference  that  they  were  mali- 
ciously inspired:  Fowles  v.  Bowen,  30  N.  Y.  20;  Ritchie  v. 
Arnold,  79  111.  App.  406. 

So  far  as  advised  from  the  present  record,  it  appears  the 
letters  declared  upon  were  privileged  in  the  sense  that  they 
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were  written  in  response  to  what  the  defendants  believed  were 
bona  fide  inquiries  regarding  the  business  integrity  of  the 
plaintiffs ;  and  if  the  court  submitted  to  the  jury  the  question 
of  whether  or  not  they  were  privileged,  it  was  error.  What 
the  instructions  might  disclose  on  this  subject  it  is  not  neces- 
sary to  determine,  for  the  reason  that  at  another  trial  if  the 
facts  presented  are  substantially  the  same  as  now,  this  error 
can  be  avoided.  The  plaintiffs  charged  that  the  letters  upon 
which  they  base  their  right  to  damages  were  inspired  by 
malice;  *'*^  that  the  statements  therein  were  false  and  in- 
jurious; and  as  there  was  some  testimony  tending  to  prove 
this  charge,  it  was  proper  for  the  court  to  submit  to  the  jury 
the  question  of  the  good  faith  of  the  defendants,  their  belief 
in  the  truth  of  their  statements,  and  whether  or  not  they 
were  inspired  by  malice  in  making  them.  If  these  questions 
were  resolved  in  favor  of  the  defendants  from  the  testimony, 
then  the  verdict  should  be  for  them,  even  though  it  should 
develop  that  the  statements  made  were  untrue :  Rude  v.  Nass, 
79  Wis.  321,  24  Am,  St.  Rep.  717,  48  N.  W.  555. 

In  this  connection  we  notice  the  contention  of  counsel  for 
the  defendants,  that  the  letters  referred  to  in  discussing  in- 
struction No.  14,  and  which  we  said  were  competent  for  the 
purpose  of  proving  malice,  were  not  admissible  for  that  pur- 
pose. The  reason  assigned  in  support  of  this  contention  is, 
that  these  letters  were  also  privileged,  and,  therefore,  were 
not  admissible  to  prove  actual  malice  in  writing  the  letters 
declared  upon.  That  a  party  was  actuated  by  malice  in  mak- 
ing a  defamatory  communication  which  is  privileged,  cannot 
be  established  alone  by  introducing  other  privileged  com- 
munications, nor  would  the  latter  be  admissible  for  this  pur- 
pose until  there  was  some  other  testimony  tending  to  prove 
the  malice  of  the  party  making  a  privileged  communication; 
but  where  there  is  some  testimony  tending  to  prove  actual 
malice,  then  other  communications,  although  privileged  in 
their  nature,  are  competent  for  the  purpose  of  corroborating 
or  establishing  it. 

There  was  no  evidence  that  the  plaintiffs  were  known  in 
the  community  where  the  letters  declared  upon  were  pub- 
lished, and  it  is,  therefore,  urged  by  counsel  for  defendants 
that  plaintiffs  were  not  entitled  to  recover  general  damages. 
It  appears  to  be  conceded  that  these  letters  contained  such 
reflections  upon  the  honesty  and  integrity  of  the  plaintiffs  that 
^**  they  were  actionable  per  se,  unless  the  letters  were  priv- 
ileged. Where  the  words  charged  as  libelous  are  actionable 
per  se,  the  law  presumes  damages.  No  special  evidence 
concerning  them  is  required.  It  is  for  the  jury  to  deter- 
mine what  amount  by  way  of  compensation  shall  be  allowed 
for  the  injury :  Republican  Pub.  Co.  v.  Conroy,  5  Colo.  App. 
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262,  38  Pac.  423;  Republican  Pub.  Co.  v.  Mosman,  15  Colo. 
399,  24  Pac.  1051 ;  18  Ency.  1082. 

By  virtue  of  the  provisions  of  the  laws  of  1897,  page  248, 
_(3_Mills'  Stats.,  Rev.  Supp.,  sec.  3387a;  Rev.  Stats.,  sec.  4778), 
it  is  made  the  duty  of  any  person  or  persons  trading  or  doing 
business  in  this  state,  under  the  name  of  manager,  or  in  any 
other  representative  name,  and  any  person  or  persons  using 
as  a  part  of  the  business  name  the  words  "&  Company,"  to 
file  for  record  with  the  clerk  and  recorder  of  the  county  in 
which  such  business  or  trading  is  carried  on,  an  affidavit  set- 
ting forth  the  full  Christian  and  surname,  and  addresses  of 
all  the  parties  who  are  so  represented.  Failure  to  comply 
with  this  provision  is  made  a  misdemeanor,  and  persons,  part- 
nerships, and  associations  trading  and  doing  business  under 
the  name  mentioned  on  failure  to  file  the  affidavit  required 
"shall  not  be  permitted  to  prosecute  any  suits  for  the  col- 
lection of  their  debts  until  such  affidavit  shall  be  filed." 

At  the  time  of  the  alleged  libels,  the  plaintiffs  had  not  com- 
plied with  this  statute,  although  they  did  comply  with  its 
provisions  prior  to  the  commencement  of  their  action.  On 
behalf  of  the  defendants,  an  instruction  was  requested  and 
refused,  which  mentioned  the  statute,  and  stated  that  "in  de- 
fault of  such  affidavit  the  persons  so  trading  are  prohibited 
from  instituting  or  defending  any  suit";  and  continuing, 
was  to  the  effect  that  if  it  appeared  the  plaintiffs  were  carry- 
ing on  their  business  at  the  time  ^*^  the  letters  declared  upon 
were  written  under  the  name  of  the  Colorado-Texas  Commis- 
sion Company,  and  no  affidavit  as  required  was  filed  until 
after  such  letters  were  written,  the  plaintiff's  were  violating 
the  law,  and  would  not  be  permitted  to  complain  that  the 
defendants  believed  plaintiff  John  F.  Beeler  was  the  only 
person  interested  in  the  firm ;  and  further,  that  if  these  letters 
were  written  by  the  defendants  in  good  faith,  without  actual 
knowledge  that  the  plaintiff,  Mrs.  Beeler,  was  connected  with 
the  firm,  and  the  facts  set  forth  in  such  letters  were  true,  as 
to  the  plaintiff,  John  F.  Beeler,  then  the  verdict  should  be  for 
the  defendants. 

The  statute  only  applies  to  suits  for  the  collection  of  debts 
due  the  firm  doing  business  to  which  it  applies.  It  does  not 
apply  to  suits  for  torts.  The  action  by  plaintiffs  is  one  for 
tort,  and  hence,  it  was  not  within  the  statute.  For  this  reason 
the  instruction  was  erroneous,  because  it,  in  effect,  advised 
the  jury  that  the  failure  to  file  the  affidavit  inhibited  the 
plaintiffs  from  maintaining  their  action:  Pedroni  v.  Eppstein, 
17  Colo.  App.  424,  68  Pac.  794;  Ralph  v.  Lockwood,  61  Cal. 
155. 

Independent  of  these  considerations,  the  instruction  was 
not  the  law.  Its  last  paragraph  is  to  the  effect  that  if  the 
letters  were  written  in  good  faith,  without  knowledge  that 
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Mrs.  Beeler  was  a  member  of  the  partnership,  doing  business 
under  the  firm  name  and  style  of  the  Colorado-Texas  Commis- 
sion Company,  and  that  the  charges  in  such  letters  were  true 
as  to  John  F.  Beeler,  then  the  verdict  should  be  for  the  de- 
fendants. The  action  was  by  the  firm.  The  libel  charged 
was  a  libel  of  the  firm,  doing  business  under  the  name  and 
style  mentioned.  Libelous  letters,  although  naming  but  one 
member  of  the  firm,  might  result  in  injury  to  the  partner- 
ship, so  the  mere  fact  that  Mrs.  Beeler  was  not  named  in 
either  of  the  ^^^  letters,  or  the  defendants  were  not  aware 
that  she  was  a  member  of  the  partnership,  would  not  justify 
a  verdict  in  their  favor  if  it  appeared  that,  from  the  letters 
written,  the  partnership  was  damaged.  Partners  may  main- 
tain a  joint  action  for  libel  or  slander  which  tends  to  injure 
the  business  of  their  firm,  even  though  the  defamatory  words 
refer  to,  or  concern,  but  one  of  its  members :  18  Ency.  1055 ; 
Taylor  v.  Church,  1  E.  D.  Smith  (N.  Y.),  279. 

One  of  the  letters  declared  upon  was  written  to  A.  E.  Finn, 
at  Littleton,  in  this  state.  As  a  separate  defense  the  de- 
fendants pleaded  that  the  inquiry  received  by  them  from 
Finn  which  caused  the  writing  of  the  letter  to  him  was  writ- 
ten at  the  instigation  of  the  plaintiffs,  for  the  purpose  of 
securing  a  letter  with  the  premeditated  purpose  of  bringing 
an  action  for  libel  thereon.  Finn  testified  in  substance  that 
he  was  a  janitor  at  the  courthouse  at  Littleton,  where  he  had 
been  employed  for  a  year  and  a  half  previous  to  the  letter 
written  to  the  defendants;  that  he  was  never  in  the  produce 
business  there  or  elsewhere ;  that  he  was  not  contemplating  on 
that  date  the  shipment  of  any  produce  to  Denver ;  that  he  had 
been  engaged  in  the  hotel  business  at  Littleton,  since  which 
time  he  had  been  employed  as  janitor  at  the  courthouse, 
with  the  exception  of  a  period  when  he  tended  bar.  He  fur- 
ther stated  that  the  letter  which  he  addressed  to  the  defend- 
ants was  written  at  the  request  of  a  party  named  Sherrer; 
that  he  (the  witness)  dictated  the  letter  which  was  written  by 
Sherrer;  that  he  wrote  the  letter  to  the  defendants  simply 
because  Sherrer  requested  it ;  that  he  was  not  acquainted  with 
either  the  plaintiffs  or  the  defendants ;  that  Sherrer  requested 
him  to  send  the  answer  to  an  address  in  Denver,  which  he 
gave  him;  and  that  when  the  answer  came,  he  sent  it  to 
Sherrer  at  the  address  given. 

^^"^  At  the  trial  Sherrer  could  not  be  found,  and  his  evi- 
dence could  not  be  obtained.  Beeler  testified  that  he  received 
the  Finn  letter  through  the  mail,  but  did  not  know  who  sent 
it. 

The  defendants  requested  an  instruction  to  the  effect  that 
if  the  plaintiffs  procured  the  writing  of  the  letter  complained 
of  with  the  view  of  bringing  an  action  thereon,  that  the  de- 
fendants are  guilty  of  no  wrong  against  them,  and  that  pro- 
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curing  the  letter  in  such  circumstances  could  not  be  made  the 
basis  of  an  action.  This  instruction  should  have  been  given. 
The  circumstances  under  which  the  letter  to  the  defendants 
was  written  and  the  fact  that  it  was  sent  to  Sherrer  who  had 
requested  Finn  to  write  the  letter  which  called  forth  the  re- 
sponse subsequently  mailed  to  plaintiffs  are  suspicious,  to  say 
the  least.  Finn  was  not  engaged  in  the  produce  business. 
He  had  no  interest  whatever  in  ascertaining  what  the  stand- 
ing of  the  plaintiffs  might  be.  He  did  not  contemplate  engag- 
ing in  the  produce  business,  and  had  never  been  so  engaged. 
And  although  there  is  no  direct  testimony  connecting  the 
plaintiffs  with  this  transaction,  the  inference  that  they  pro- 
cured Sherrer  to  induce  Finn  to  write  the  letter  to  the  de- 
fendants and  turn  over  the  answer  to  them,  is  very  strong. 
Who  Sherrer  was  is  not  disclosed.  It  does  not  appear  he  had 
any  interest  to  protect,  either  present  or  prospective,  which 
would  induce  him  to  make  any  inquiry  regarding  the  plain- 
tiffs. Finn  wrote  the  letter  at  his  suggestion.  He  requested 
the  answer  to  be  mailed  to  him,  which  was  done.  Plaintiffs 
obtained  it  through  the  mail.  Beeler  says  he  did  not  know  who 
sent  it.  On  this  state  of  facts,  unless  satisfactorily  explained, 
the  jury  might  have  determined  that  Sherrer  was  acting  for 
the  plaintiffs  when  he  procured  Finn  to  write  the  letter  of 
inquiry.  Alleged  defamatory  statements  invited  or  procured 
*^*  by  a  plaintiff  or  a  person  acting  for  him  will  not  support 
an  action  for  libel.  In  such  circumstances  the  party  claiming 
to  have  been  libeled  by  a  letter  in  response  to  a  request  regard- 
ing him  has  invited  the  commission  of  a  wrong,  and  will  not 
be  heard  to  complain  that  he  was  libeled:  18  Ency.  1018; 
Howland  v.  Blake  Mfg.  Co.,  156  Mass."  543,  31  N.  E.  656 ; 
Sutton  V.  Smith,  13  Mo.  120. 

If  the  defendants  were  guilty  of  no  wrong  against  the  plain- 
tiffs with  respect  to  the  Finn  letter  except  a  wrong  invited  and 
procured  by  them  to  be  committed  for  the  purpose  of  making 
it  the  fountiation  of  an  action,  it  would  be  unjust  to  permit 
them  to  profit  by  it.  He  who  thus  acts  values  money  more 
than  character. 

The  judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Chief  Justice  Steele  and  Mr.  Justice  "White  concur  in  rever- 
sal upon  the  grounds  stated,  except  those  stated  in  discussing 
instruction  No.  14,  and  as  to  those,  express  no  opinion. 

ON  petition  for  REHEARING. 

GABBERT,  J.  In  support  of  their  petition  for  rehearing, 
counsel  for  appellees  contend  that  we  have  ignored  section  10 
of  our  Bill  of  Rights,  which  provides,  in  substance,  that  in 
suits  and  prosecutions  for  libel,  the  truth  thereof  may  be  given 
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in  evidence,  and  that  the  jury,  under  the  direction  of  the 
court,  shall  determine  the  law  and  the  facts.  This  is  incon- 
sistent with  the  position  assumed  by  counsel  in  their  original 
brief;  but  aside  from  this,  the  question  of  the  applicability 
^*®  of  the  section  of  the  Bill  of  Rights  referred  to  has  not 
been  in  any  wise  determined.  The  question  does  not  appear 
to  have  been  raised  below;  it  was  not  urged  upon  our  atten- 
tion in  the  original  brief;  and  we  have  not  expressed  any 
opinion  whatever  on  that  subject. 

The  petition  for  a  rehearing  is  denied. 


A  Communication,  in  the  Law  of  Libel,  is  Privileged,  though  made  ty 
one  who  has  no  interest  therein,  and  no  duty  to  perform  in  making 
it,  if  made  to  one  having  an  interest  in  and  a  right  to  know  and  act 
upon  the  facts  stated.  If  a  person  is  so  situated  that  it  becomes 
right,  in  the  interests  of  society,  that  he  tell  a  third  person  the  facts, 
then  if  he,  bona  fide  and  without  malice,  tells  them,  it  is  a  privileged 
communication:  Eude  v.  Nass,  79  Wis.  321,  24  Am.  St.  Bep.  717.  The 
privilege  of  libelous  statements  in  the  nature  of  information  relative 
to  personal  or  business  affairs  is  discussed  in  the  note  to  Holmes  r. 
Clisby,  104  Am.  St.  Rep.  143-147. 

In  the  Law  of  Libel,  It  is  for  the  Court  to  Determine  whether  the  sub- 
ject matter  to  which  the  alleged  libel  relates,  the  interest  in  it  of  the 
author,  or  his  relations  to  it,  are  such  as  to  furnish  an  excuse:  Rude 
v.  Nass,  79  Wis.  321,  24  Am.  St.  Rep.  717;  Denver  Public  Warehouse 
Co.  V.  Holloway,  34  Colo.  432,  114  Am.  St.  Rep.  171. 

Justification  in  Slander  and  Libel  is  the  subject  of  a  note  to  Ruther- 
ford v.  Paddock,  91  Am.  St.  Rep.  285. 

In  the  Law  of  Libel,  the  Question  of  Good  Faith,  belief  in  the  truth 
of  the  statements,  and  the  existence  of  actual  malice  must  be  sub- 
mitted to  the  jury:  Shadden  v.  McElwee,  86  Tenn.  146,  6  Am.  St.  Rep. 
821;  Rude  v.  Nass,  79  Wis.  321,  24  Am.  St.  Rep.  717;  Holmes  v.  Clisby, 
121  Ga.  241,  104  Am.  St.  Rep.  103. 

What  Words  are  Libelous  Per  Se  is  the  subject  of  a  note  to  Nichols 
T.  Daily  Reporter  Co.,  116  Am.  St.  Rep.  802.  As  to  libelous  nature  of 
words  in  relation  to  business,  see  Dallavo  v.  Snider,  143  Mich.  542, 
114  Am.  St.  Rep.  684. 

That  a  Corporation  may  Maintain  an  Action  for  Slander  and  Libel 
upon  it  in  the  way  of  it€  business  or  trade,  see  Gross  Coal  Co.  v.  Rose, 
126  Wis.  24,  110  Am.  St.  Rep.  894. 

The  Falsity  of  a  Libel  is  Sufficient  Evidence  of  Malice:  Crane  v.  Ben- 
nett, 177  N.  y.  106,  101  Am.  St.  Eep.  722. 
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KEITH  V.  ATKINSON. 

[48  Colo.  480,  111  Pac.  55.] 

INNKEEPER— Liability  for  Baggage  Represented  "by  Check.— 
One  who  becomes  the  guest  of  a  hotel,  by  giving  his  baggage  checka 
into  its  possession,  places  the  goods  they  represent  into  its  custody, 
so  far  as  to  make  the  innkeeper  responsible  for  goods  which,  by  means 
of  the  possession  of  such  checks,  his  representative  or  agent  receives, 
although  the  baggage  is  never  brouglit  within  the  walls  of  the  hotel. 
(p.  285.) 

INNKEEPER — Authority  of  Servant — ^Presumptions. — A  guest 
at  a  hotel  has  a  right  to  assume  that  the  authority  of  its  manager, 
bookkeeper,  cashier,  porter  and  bellboys  is  the  same  as  that  prevail- 
ing generally  in  all  other  hotels  of  the  sam«  class  and  character, 
(p.  286.) 

INNKEEPER — Custom  and  Usage — ^Loss  of  Baggage. — A  guest 
of  a  hotel  has  a  right  to  rely  upon  prevailing  customs,  and  where  a 
custom  for  guests  to  deliver  their  baggage  checks  to  bellboys  for 
delivery  to  the  clerk  is  shown,  the  hotel  is  constructively  in  possession 
of  the  baggage  by  such  delivery  to  the  bellboy  and  responsible  there- 
for,    (p.  286.) 

Frank  England,  for  the  appellant. 
Harris  &  Price,  for  the  appellees. 

'*®®  HILL,  J.  It  appears  that  the  appellant  and  his  wife 
came  to  the  hotel  of  the  appellees  about  11  P.  M.  on  August 
20,  1902,  registered  and  were  shown  a  room,  which  they  oc- 
cupied that  night.  The  appellant  claims  that  the  following 
morning  he  rang  for  a  bellboy,  and  when  he  came  gave  him 
his  railroad  check  for  his  baggage  (a  trunk  which  had  been 
checked  from  Salt  Lake  City),  and  told  him  to  give  it  to  the 
clerk  so  as  to  have  the  baggage  brought  up  from  the  depot; 
that  the  boy  received  the  check  and  agreed  to  deliver  it  as 
instructed.  The  trunk  did  not  come.  On  inquiry  at  the 
office  the  appellant  claims  a  Mr.  Hamilton,  the  assistant  man- 
ager, advised  him  the  check  had  been  received  there  and 
delivered  to  a  transfer  company.  ^**  This  evidence  (as  to 
the  receipt  of  the  check  at  the  office)  was  denied  by  Hamilton ; 
search  was  made  by  both  the  appellant  and  the  assistant  man- 
ager, at  the  hotel^  the  transfer  company's  office,  the  depot  and 
other  hotels  in  the  city,  to  locate  the  missing  trunk.  The 
trunk  was  never  found ;  the  check  was  never  returned  to  the 
appellant  and  this  action  was  brought  to  recover  the  value  of 
the  trunk  and  its  contents;  judgment  was  in  favor  of  the 
appellees,  from  which  this  appeal  is  prosecuted. 

The  ancient  rule  was  that  so  soon  as  the  goods  of  the  guest 
were  brought  within  the  precincts  of  the  inn,  the  responsibility 
of  the  innkeeper  for  their  safekeeping  began.  The  applica- 
tion of  the  principles  of  the  common  law  has  been  modified 
from  time  to  time,  with  changing  conditions  under  which  busi- 
ness is  transacted  and  obligations  are  entered  into.    In  this 


Sept.  1910.]  Keith  v.  Atkinson.  285 

country  the  baggage  of  travelers  is  transported  in  cars  sep- 
arate from  those  in  which  its  owners  ride ;  such  owners  receive 
from  the  carrier  checks,  a  kind  of  receipt,  upon  surrender  of 
which  the  baggage  is  given  to  whomsoever  so  equipped  calls 
for  it.  In  consequence  of  this,  it  has  become  a  frequent  cus- 
tom for  travelers,  upon  their  arrival  at  hotels,  or  the  stations 
in  the  cities  where  they  are  situate,  to  hand  their  baggage 
checks  to  a  representative  of  some  hotel,  who  assumes  the 
duty  and  responsibility  of  having  the  baggage  delivered  from 
the  station  to  the  hotel  for  the  guest.  It  has  consequently 
now  been  repeatedly  held  that  one  who  becomes  the  guest  of 
a  hotel,  by  giving  his  baggage  checks  into  its  possession,  places 
the  goods  they  represent  into  its  custody,  so  far  as  to  make 
the  innkeeper  responsible  for  goods  which,  by  means  of 
the  possession  of  such  checks,  his  representative  or  agent  re- 
ceives, although  the  baggage  be  never  brought  within  the  avails 
of  the  hotel :  5  Thompson  on  Negligence,  sec.  6668 ;  Dickinson 
4S2  y_  "Winchester,  4  Cush.  114,  50  Am.  Dec.  760 ;  Sasseen  v. 
Clark,  37  Ga.  242 ;  Coskery  v.  Nagle,  83  Ga.  696,  20  Am.  St. 
Rep.  333,  10  S.  E.  491,  6  L.  R.  A.  483. 

But  two  other  questions  are  necessary  in  the  determination 
of  this  case.  First,  whether  the  delivery  of  the  check  to  the 
bellboy  with  instructions  to  take  it  to  the  office  was  a  sufficient 
delivery  to  the  appellees  to  make  them  liable;  and,  if  it  was, 
then  it  was  the  duty  of  the  appellees  to  either  surrender  the 
baggage  to  the  plaintiff  or  return  to  him  his  check  therefor; 
having  done  neither  and  on  account  thereof,  the  plaintiff 
(although  having  exercised  reasonable  diligence  to  secure 
the  trunk)  suffered  the  loss  of  it,  the  defendants  would  be 
liable :  Carhart  v.  Wainman,  114  Ga.  632,  88  Am.  St.  Rep.  45, 
40  S.  E.  781 ;  Coskery  v.  Nagle,  83  Ga.  696,  20  Am.  St.  Rep. 
333,  10  S.  E.  491,  6  L.  R.  A.  483 ;  Williams  v.  Moore,  69  111. 
App.  618. 

In  several  instructions  complained  of,  the  court,  in  sub- 
stance, included  the  phrase  that  the  check  must  be  delivered 
to  the  defendants  or  to  some  servant  within  the  scope  of  whose 
employment  is  the  getting  of  baggage  and  the  delivering  of  it 
to  the  guest.  In  other  instructions  the  court  stated  that  be- 
fore the  plaintiff  could  recover  he  must  show,  etc.,  that  he 
delivered  to  the  defendants  a  baggage  check  calling  for  the 
baggage  in  question,  etc.,  or  delivered  such  baggage  check 
to  an  employee  of  the  defendants,  whose  duty  it  was  to  receive 
and  deliver  baggage  to  the  guest  of  the  hotel.  The  court 
further  instructed  the  jury  that  if  they  found  from  the  evi- 
dence that  the  plaintiff  delivered  the  check  in  question  to  the 
bellboy,  etc.,  but  if  they  should  further  find  that  it  was  not 
the  duty  of  such  bellboy  to  secure  baggage  and  deliver  the 
same  to  the  guest  at  the  hotel,  then  such  act  on  the  part  of 
the  plaintiff  and  the  bellboy,  would  not  be  binding  upon  the 
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defendants  unless  they  should  further  find  that  such  baggage 
check  was  afterward  delivered  to  the  defendants  personally, 
or  to  some  employee  or  agent  of  the  defendants  within  the 
scope  of  whose  employment  ^**^  it  was  to  obtain  baggage  and 
deliver  the  same  to  the  guest. 

During  the  trial  the  plaintiff  attempted  to  show  by  a  wit- 
ness with  eighteen-  years'  experience  in  the  hotel  business, 
familiar  with  the  customs  concerning  the  operation  and  man- 
agement of  hotels,  what  the  custom  was  concerning  the  deliv- 
ery of  checks  calling  for  baggage  in  such  cases ;  also  what  the 
duty  of  bellboys  was,  and  what  the  employees  of  a  hotel  con- 
sist of.  He  was  prevented  in  part  from  doing  so  by  objections 
made  and  sustained,  that  the  only  question  involved  in  this 
case  was  what  was  done  at  this  hotel  in  relation  to  this  transac- 
tion and  its  customs  and  regulations,  and  that  such  questions 
were  incompetent  and  immaterial.  One  of  the  defendants, 
over  objection,  was  allowed  to  testify  as  to  what  their  custom 
was  and  the  authority  and  duty  of  the  bellboys  at  this  partic- 
ular hotel.  In  both  the  instructions  given  and  the  rulings  on 
this  line  of  evidence,  we  think  the  trial  court  erred.  When 
the  plaintiff  became  a  guest  at  defendants'  hotel  he  had  a 
right  to  assume  that  the  authority  of  its  manager,  bookkeeper, 
cashier,  porter  and  bellboys  was  the  same  as  that  prevailing 
generally  in  all  other  hotels  of  the  same  class  and  character, 
and  he  had  a  right  to  rely  upon  the  prevailing  customs,  if 
any  such  existed,  until  the  contrary  was  brought  to  his  knowl- 
edge :  Robinson  v.  United  States,  13  Wall.  363,  20  L.  ed.  653. 

The  question  concerning  the  bellboy  was  not  whether  it 
was  his  duty  to  secure  baggage  and  deliver  the  same  to  the 
guests  at  the  hotel,  but  whether  it  was  within  the  apparent 
scope  of  his  authority  or  duties  to  receive  from  the  guest  and 
transport  to  the  office  the  check  for  the  baggage  with  the  mes- 
sage intrusted  to  him  by  the  guest  concerning  the  disposition 
of  the  check;  if  it  is  the  custom,  after  the  bellboy  has  been 
given  the  key  to  your  room,  and  by  instructions  from  "^^^  the 
clerk  or  by  common  custom  takes  your  hand-baggage  for  the 
purpose  of  showing  the  room  to  you  to  thereafter  be  given 
your  check  for  your  baggage  for  the  purpose  of  having  it  (the 
check)  taken  to  the  office  in  order  to  have  your  trunk  brought 
from  the  depot  and  delivered  to  your  room  at  the  hotel,  then 
it  was  within  the  apparent  authority  of  the  bellboy  to  receive 
the  check  for  the  purpose  of  taking  it  to  the  office,  and  if 
such  was  the  general  custom,  then  the  appellant  had  a  right 
to  rely  upon  this  uniform  usage  or  custom  in  delivering  his 
check  to  the  bellboy,  and  the  proprietor  will  be  responsible 
upon  account  of  any  loss  occasioned  thereby.  It  is  true,  a 
usage  or  custom,  to  be  adopted  as  a  rule  of  law,  should  be  cer- 
tain and  general  in  the  branch  of  a  trade  or  business  in  regard 
to  which  it  is  set  up,  so  as  to  authorize  the  presumption  that 
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it  is  known  to  those  dealing  or  concerned  in  that  branch  of 
trade  or  business.  And,  under  the  circumstances  of  this  case, 
if  such  a  system  or  custom  was  in  general  use,  and  such  an 
undertaking  was  consistent  with  what  a  traveling  guest  had 
a  right  to  expect,  in  accordance  with  the  rules  and  usage  pre- 
vailing generally  at  similar  hotels,  and  no  notice  was  brought 
to  the  attention  of  the  guest  to  the  contrary,  then  he  was  jus- 
tified in  making  such  disposition  of  his  check  and  should  have 
been  allowed  to  show  that  such  a  general  usage  and  custom 
prevailed,  and  it  was  error  to  exclude  this  testimony,  or  to 
give  the  instructions  complained  of,  or  to  limit  the  scope  of 
this  inquiry  to  the  hotel  of  the  defendants  only. 

It  is  true  that  an  issue  was  made  as  to  whether  the  bellboy 
ever  received  the  check  from  the  plaintiff  at  all,  and  the  evi- 
dence was  conflicting  upon  this  subject;  but  inasmuch  as  the 
verdict  of  the  jury  may  have  been  rendered  upon  the  theory 
that  the  check,  if  delivered  to  the  bellboy,  was  given  to  a  per- 
son '^^  who  had  no  right  to  receive  it,  instead  of  upon  the 
theory  that  the  boy  never  received  it,  and  the  evidence  and 
instructions  upon  the  former  not  being  proper,  call  for  a  re- 
versal of  the  cause;  for  which  reasons  the  judgment  is 
reversed  and  the  cause  remanded. 

Chief  Justice  Steele  and  Mr.  Justice  Gabbert  concur. 


The  Liability  of  Innlceepers  for  injury  to,  or  loss  of,  the  property  of 
their  guests,  is  the  subject  of  a  note  to  Johnson  t.  Chadbourn  Finance 
Co.,  99  Am.  St.  Eep.  577. 

The  Delivery  of  a  Baggage  Check  to  an  Innkeeper  by  a  Guest  is  prima 
facie  equivalent  to  a  delivery  of  the  baggage;  and  the  guest  makes 
out  a  prima  facie  case  of  liability  against  the  innkeeper  when  he  shows 
the  delivery  of  his  railroad  baggage  check  to  the  innkeeper's  servant, 
within  the  scope  of  whose  employment  is  the  getting  and  delivering 
of  baggage  to  guests,  and  that  the  innkeeper  refuses  to  deliver  to 
him  the  baggage  or  the  check:  Carhart  v.  Wainman,  114  Ga.  632,  88 
Am.  St.  Kep.  45;  and  see  Coskery  v.  Nagle,  83  Ga.  696,  20  Am.  St. 
Rep.  333,  as  to  an  innkeeper's  liability  for  the  act  of  his  porter  in 
delivering  a  baggage  check  to  one  not  a  representative  of  the  hotel; 
and  Baehr  v.  Downey,  133  Mich.  163,  103  Am.  St.  Rep.  444,  showing 
that  the  acts  of  a  hotel  clerk  bind  the  proprietor.  As  to  an  inn- 
keeper's liability  for  the  loss  of  baggage  by  negligence,  see,  also, 
Dickinson  v.  Winchester,  4  Cush.  114,  50  Am.  Dec.  760. 


288  139  American  State  Reports.    •  [Colo. 


DUNCAN  V.   EAGLE   ROCK   GOLD   MINING  AND 
REDUCTION  COMPANY. 

[48  Colo.  569,  111  Pac.  588.] 

CORPORATIONS — Proof  of  Existence  and  Citizenship. — The 
introduction  of  a  C€rtified  copy  of  articles  of  incorporation  of  a  cor- 
poration showing  it  to  be  duly  organized  and  existing  under  the  laws 
of  Colorado  is  sufficient  proof  of  its  existence  and  of  the  citizenship 
of  its  stockholders,     (p.  289.) 

MINING  CLAIMS — Citizenship  of  Original  Locators. — In  an 
action  to  determine  adverse  claims  to  a  mining  claim,  brought  by  a 
grantee  of  an  original  locator,  the  right  of  the  original  locator,  such 
as  citizenship  or  declaration  of  intention  to  become  a  citizen,  must  be 
shown  by  the  grantee,     (pp.  291,  292.) 

MINING  CLAIMS. — Proceedings  to  Obtain  Title  to  mining 
property  are  in  the  nature  of  "inquest  of  office."  The  sovereign  is  a 
party  to  the  proceeding,  which  is  a  direct  one  for  the  procurement 
of  title,  and  the  objection  of  alienage  is  based  solely  upon  the  right 
of  the  government  to  interpose  the  fact  of  alienage  as  a  bar  to  pro- 
curing or  holding  an  interest  in  realty,     (p.  292.) 

MINING  CLAIMS — Adverse  Proceeding — Essential  Evidence. 

In  a  proceeding  to  determine  an  adverse  to  a  mining  claim  it  is  in- 
cumbent upon  the  plaintiff  to  clearly  establish  the  segregation  from 
the  public  domain  and  the  appropriation  of  the  particular  territory 
claimed.  Production  in  evidence  of  certificates  of  location,  in  accord- 
ance with  law,  covering"  or  including  the  particular  territory  in  dis- 
pute is  essential,     (p.  293.) 

MINING  CLAIMS  —  Location  Certificates.  —  Certainty  of  De- 
scription is  required  in  a  location  certificate,  and  in  locating  the  claim 
that  for  which  the  certificate  calls  must  alone  be  used.     (p.  297.) 

MINING  CLAIMS  —  Assessment  Work  —  Group  Claims. — To 
make  work  done  outside  the  surface  boundaries  of  a  claim  apply  to 
it,  the  work  must  have  been  done  for  the  express  purpose  of  benefit- 
ing such  claim,  and  for  its  development,  and  the  question  of  such 
intent  is  a  material  issue,     (pp.  298,  299.) 

MINING  CLAIMS  —  Group  Claims. — Apportionment  of  Work 
intended  to  aid  in  the  developnient  of  a  group  of  claims  cannot  be 
made  between  the  several  claims.  The  improvement  constitutes  a  dis- 
tinct entity.,   (p.  299.) 

MINING  CLAIMS — Adverse  Proceeding — Issues  and  Burden  of 
Proof. — In  adverse  proceeding  the  parties  must  bring  forward  proof 
of  every  material  fact  necessary  to  sustain  the  validity  of  their  re- 
spective claims,  including  the  doing  of  the  requisite  assessment  work. 
(p.  300.) 

Charles  B.  Ward  and  Guy  D.  Duncan,  for  the  appellant. 

John  R.  Wolff,  John  R.  Smith  and  Horace  A.  Hawkins, 
for  the  appellee. 

670  WHITE,  J.  John  T.  Duncan  made  application  through 
the  proper  United  States  land  office  for  patent  to  certain 
lode  mining  claims  designated  as  Survey  Lot  No.  17,375, 
situate  in  Sugar  Loaf  Mining  District,  Boulder  county.  The 
Eagle  Rock  Gold  IVIjning  and  Reduction  Company  filed  an 
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adverse,  and  thereafter,  within  the  time  limited  by  law  this 
suit,  in  support  thereof,  claiming  of  Duncan's  lodes  substan- 
tially all  of  the  Black  Prince,  Black  Prince  No.  1  and  Black 
Prince  No.  2,  located  in  1904,  as  portions  of  its  EUmettie  and 
Grace  lodes,  located  in  1898;  Oro  and  Anna  G.,  located  in 
1899 ;  Everett,  Washington  and  Monarch,  located  in  1900,  and 
demanding  damages,  reasonable  attorney's  fees,  and  ex- 
penditures in  support  of  the  adverse.  By  the  complaint  the 
legal  right  to  occupy  and  possess  said  premises,  and  to  the 
possession  thereof  was  claimed,  "by  virtue  of  full  compliance 
with  the  local  laws  and  rules  of  miners  of  said  mining  district, 
the  laws  of  the  United  States  and  of  the  state  of  Colorado,  by 
pre-emption  and  purchase,  and  by  actual  possession  as  lode 
mining  claims  located  on  the  public  domain  of  the  United 
States." 

^''^  Duncan,  defendant  below,  denied  specifically  the  allega- 
tions of  the  complaint,  and  alleged  title  in  himself  to  the 
territory  in  question.  The  replication  traversed  the  allega- 
tions of  the  answer.  Upon  the  issues  so  joined,  trial  was  had, 
resulting  in  a  verdict  for  plaintiff,  the  appellee  here,  for  pos- 
session of  the  territory  in  dispute,  two  hundred  and  twenty- 
five  dollars  expenses  and  counsel  fees,  in  support  of  the  ad- 
verse, and  seven  hundred  dollars  damages.  Motion  for  new 
trial  interposed  and  overruled,  judgment  in  accordance  with 
verdict  entered,  and  writ  of  restitution  ordered.  From  the 
judgment  Duncan  prosecutes  this  appeal,  and  assigns 
numerous  errors,  only  a  few  of  which  we  deem  it  necessary  to 
consider. 

Appellee,  to  prove  its  corporate  existence  and  its  citizenship, 
introduced  in  evidence  a  certified  copy  of  its  articles  of  in- 
corporation showing  that  it  was  duly  organized  and  existing, 
as  a  corporation,  under  and  by  virtue  of  the  laws  of  the  state 
of  Colorado.  No  other  proof  of  the  citizenship  of  its  stock- 
holders was  made,  and  it  is  contended  that  citizenship  in  that 
respect  was  not  established.  It  appears  from  Jackson  v. 
White  Cloud  Gold  Min.  etc.  Co.,  36  Colo.  122,  85  Pac.  639, 
that  the  proof,  upon  the  matter  in  question,  was  sufficient. 

Appellee  acquired  some  of  its  claims  by  purchase,  and  the 
others  by  location.  Of  the  former  were  the  EUmettie  and  the 
Grace.  The  EUmettie  location  certificate  was  filed  by  F.  J. 
Rogers  and  William  Capp,  and  an  amended  certificate  thereof 
by  William  and  M.  L.  Capp,  The  Grace  location  certificate 
was  filed  by  William  Capp.  There  was  no  evidence  that 
Rogers,  or  either  of  the  Capps,  at  the  time  of  making  the  re- 
spective locations,  or  the  conveyance  of  the  claims  to  appellee, 
were  citizens,  or  had  declared  their  intention  of  becoming 
citizens,  of  the  United  States.  Appellant  contends  that  the 
^"^^  appellee  could  not  sustain  its  adverse  as  to  these  two 
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claims,  because  it  failed  to  prove  the  citizenship  of  the  original 
locators,  and  in  support  of  his  contention  cites  several  au- 
thorities. 

In  Lee  v.  Justice  Min.  Co.,  2  Colo.  App.  112,  29  Pac.  1020, 
after  announcing  the  statutory  rule  that  none  but  citizens  of 
the  United  States,  and  those  who  have  declared  their  inten- 
tion to  become  such,  can  acquire  any  right  to  public  mineral 
lands,  it  is  held  that  an  alien  cannot  acquire  such  an  interest 
in  a  mining  claim  upon  the  public  domain,  by  location,  as  can 
be  sold,  and  upon  which  a  subsequent  title  can  be  predicated. 
That  case  was  carried  to  this  court,  however,  and  in  21  Colo. 
260  was  overruled,  it  there  being  held  that  the  court  of  ap- 
peals was  in  error  in  assuming  that  the  record  in  the  case  pre- 
sented a  question  as  to  the  right  of  an  alien  to  acquire  by 
location  a  transferable  interest  in  a  mining  claim,  as  that 
question  could  not,  under  the  facts  there  presented,  be  raised. 

In  Thomas  v.  Chisholm,  13  Cold.  105,  21  Pac.  1019,  the 
title  to  a  mining  claim,  based  upon  a  prior  location  made  by 
one  Joseph  Hudson  and  the  Kansas  City  Mining  and  Smelt- 
ing Company,  a  corporation,  and  by  them  assigned  or  con- 
veyed to  Chisholm,  the  defendant,  was  under  consideration 
in  an  adverse  suit,  and  it  was  expressly  held  necessary  to 
allege  and  prove  the  citizenship  of  the  original  locator  or 
locators,  as  well  as  the  citizenship  of  the  successful  party  to 
the  action. 

Appellee  contends,  notwithstanding  these  decisions,  that 
the  citizenship  of  the  original  locator  is  material  only  where 
he  continues  to  be  the  claimant  to  the  time  of  the  institution 
and  determination  of  an  adverse  suit.  It  must  be  conceded 
that  many  authorities  so  hold.  Such  is  the  doctrine  an- 
nounced in  Morrison's  Mining  Rights,  twelfth  edition,  page 
286 ;  Lindley  ^''^  on  Mines,  section  233,  and  other  authorities. 
We  are  constrained,  however,  to  adhere  to  the  doctrine,  here- 
tofore announced  by  this  court,  until  there  is  a  specific 
holding  to  the  contrary  by  the  United  States  supreme  court. 
Appellee  insists  that  such  pronouncement  has  already  been 
made  by  that  tribunal,  and  that  the  doctrine  of  Thomas  v. 
Chisholm,  13  Colo.  105,  21  Pac.  1019,  has  been  overturned 
in  McKinley  Creek  M.  Co.  v.  Alaska  M.  Co.,  183  U.  S.  563, 
22  Sup.  Ct.  Rep.  84,  46  L.  ed.  331,  and  Manuel  v.  Wulff, 
152  U.  S.  505,  14  Sup.  Ct.  Rep.  651,  38  L.  ed.  532. 

We  are  of  the  opinion  that  neither  of  the  cases  go  to  the 
extent  claimed  by  appellee.  Manuel  v.  Wulff  holds  that  a 
deed  of  a  mining  claim,  by  a  qualified  locator,  to  an  alien, 
operates  as  a  transfer  of  the  claim  to  the  grantee,  subject 
to  question  in  regard  to  his  citizenship  by  the  government 
only,  and  if  such  alien  becomes  a  citizen,  or  declares  his  in- 
tention to  become  such  at  any  time  before  judgment  in  a 
contest  concerning  such  mining  claim,  the  alien's  disability 
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to  take  title  is  thereby  removed.  In  that  case,  on  page  511, 
it  is  said:  "We  are  of  opinion  on  this  record  that,  as  Alfred 
Manuel  (the  original  locator)  was  a  citizen,  if  his  location 
were  valid,  his  claim  passed  to  his  grantee  not  by  operation 
of  law,  but  by  virtue  of  his  conveyance,  and  that  the  in- 
capacity of  the  latter  to  take  and  hold  by  reason  of  alienage 
was,  under  the  circumstances,  Open  to  question  by  the  govern- 
ment only.  Inasmuch  as  this  proceeding  was  based  upon 
the  adverse  claim  of  Wulff  to  the  application  of  Moses 
Manuel  for  a  patent,  the  objection  of  alienage  was  properly 
made,  but  this  was  as  in  right  and  on  behalf  of  the  govern- 
ment, and  naturalization  removed  the  infirmity  before  judg- 
ment was   rendered And  as  Moses  Manuel  was  the 

grantee  of  a  qualified  locator,  and  became  naturalized  be- 
fore the  order,  we  conclude  that  there  was  error  in  the 
direction  of  a  nonsuit." 

574  McKinley  Creek  Min.  Co.  v.  Alaska  Min.  Co.,  183 
U.  S.  563,  22  Sup.  Ct.  Rep.  84,  46  L.  ed.  331,  does  not  ap- 
pear to  be  an  adverse,  but  rather  a  controversy  in  which  the 
federal  government  was  neither  directly  nor  indirectly  in- 
terested. After  reciting  that,  in  IManuel  v.  Wulff,  152  U.  S. 
505,  14  Sup.  Ct.  Rep.  651,  38  L.  ed.  532,  the  court  had  sus- 
tained the  validity  of  a  conveyance  of  a  mining  location  to 
an  alien,  reversing  a  decision  of  the  supreme  court  of  Mon- 
tana to  the  contrary,  states  that  the  "decision  was  based  upon 
the  difference  between  a  title  by  purchase  and  title  by 
descent,  and  the  doctrine  expressed  that  an  alien  can  take 
title  by  purchase  and  can  only  be  devested  of  it  by  office 
found";  and  then  quotes  from  the  case  of  Governeur  v. 
Robertson,  11  Wheat.  332,  6  L.  ed.  488,  as  follows:  "That 
an  alien  can  take  by  deed,  and  can  hold  until  office  found, 
must  now  be  regarded  as  a  positive  rule  of  law,  so  well  es- 
tablished that  the  reason  of  the  rule  is  little  more  than  a 
subject  for  the  antiquary.  It  no  doubt  owes  its  present  au- 
thority, if  not  its  origin,  to  a  regard  to  the  peace  of  society 
and  a  desire  to  protect  the  individual  from  arbitrary  aggres- 
sion. Hence  it  is  usually  said  that  it  has  regard  to  the 
solemnity  of  the  livery  of  seisin,  which  ought  not  to  be 
devested  without  some  corresponding  solemnity.  But  there 
is  one  reason  assigned  by  a  very  judicious  compiler,  which, 
from  its  good  sense  and  applicability  to  the  nature  of  our 
government,  makes  it  proper  to  introduce  it  here.  I  copy 
it  from  Bacon,  not  having  had  leisure  to  examine  the  au- 
thority which  he  cites  for  it:  'Every  person,'  says  he,  'is  sup- 
posed a  natural  born  subject  that  is  a  resident  in  the  kingdom 
and  that  owes  a  local  allegiance  to  the  king,  till  the  con- 
trary be  found  by  office.'  This  reason,  it  will  be  perceived, 
applies  with  double  force  to  the  resident  who  has  acquired 
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of  the  sovereign  himself,  whether  by  purchase  or  by  favor, 
a  grant  of  freehold." 

^'^'^  It  is  then  said:  "The  meaning  of  Manuel  v.  Wulff, 
152  U.  S.  505,  14  Sup.  Ct.  Rep.  651,  38  L.  ed.  532,  is,  that 
the  location  by  an  alien  and  all  the  rights  following  from 
such  location,  are  voidable,  not  void,  and  are  free  from  at- 
tack by  anyone  except  the  government." 

It  appears  by  these  decisions  that  the  court  went  no  fur- 
ther than  to  hold  that,  whoever  is  occupying  the  public 
domain  under  an  apparent  valid  claim,  has  a  right  to  so 
continue  until  ousted  by  the  government  itself.  That  is, 
the  citizenship  of  the  holder  and  the  original  locator  of  the 
mining  claim  is  subject  to  question  only  by  the  sovereign.  In 
support  of  the  proposition  that  a  location  made  by  an  alien 
can  be  conveyed  to  a  citizen,  and  when  vested  in  the  latter 
is  as  complete  as  if  originally  acquired  by  him  by  location, 
and  that  the  government  itself  cannot  assail  his  title,  Mr. 
Lindley,  in  his  work  on  Mines,  section  233,  argues  that,  if  the 
government  can,  by  direct  conveyance  to  an  alien,  vest  in 
him  a  title  to  the  absolute  fee,  it  follows  that  an  alien  can 
acquire  a  limited  estate  by  location,  subject  to  an  inquiry 
'as  to  his  qualifications,  when  he  seeks  acquirement  of  the 
ultimate  fee. 

Unquestionably,  the  sovereign  is  a  competent  grantor  in  all 
cases  in  which  an  individual  may  grant,  but  in  the  case  of 
mining  claims  it  will  not,  and  does  not,  knowingly  grant  to 
an  alien.  Inasmuch,  however,  as  every  person  is  supposed 
a  natural  born  subject  that  is  resident  in  the  kingdom,  the 
sovereign  in  effect  says  to  all,  a  certificate  of  location  of  a 
mining  lode,  complete  in  itself,  gives  an  apparent  right  which 
must  be  recognized  until  the  sovereign  inquires  into  its  valid- 
ity. When  the  inquiry  is  made,  the  apparent  right  becomes, 
what  it  really  is,  no  right  at  all. 

The  mineral  lands  of  the  United  States  are  open  to  explora- 
tion and  purchase  only  by  citizens  of  the  '^''^  United  States, 
or  by  those  who  have  declared  their  intention  to  become  such. 
As  citizenship  goes  to  the  very  inception  and  initiative  of  the 
title  or  right  to  hold,  as  against  the  government,  a  non  citizen 
can  never  make  a  valid  location,  though  one  so  made  is  ap- 
parently valid. 

Proceedings  to  obtain  title  to  mining  property  are  in  the 
nature  of  "inquest  of  office."  "In  such  cases  the  sovereign 
is  a  party  in  fact  to  the  proceeding,  which  is  a  direct  one, 
for  the  procurement  of  title,  and  the  objection  of  alienage, 
no  matter  by  whom  suggested,  is  based  solely  upon  the  right 
of  the  government  to  interpose  the  fact  of  alienage  as  a  bar 
to  procuring  or  holding  an  interest  in  realty.  If,  however, 
the  grant  of  title,  or  the  equivalent,  is  made  to  an  alien,  it 
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cannot  be  attacked  by  any  third  party":  Billings  v.  Aspen 
M.  &  S.  Co.,  52  Fed.  250,  3  C.  C.  A.  69. 

The  Ellmettie  certificate  of  location  called  for  384  feet 
on  said  lode  running  southwest  from  the  center  of  the  dis- 
covery shaft,  and  1116  feet  running  northeast  therefrom,  and 
particularly  described  the  lode  as:  Beginning  at  the  north- 
east cornerstone  of  the  Fair  Count  lode.  The  Fair  Count 
lode  was  a  patented  claim.  An  additional  or  amended  loca- 
tion certificate  of  the  Ellmettie,  filed  in  June,  1899,  called 
for  360  feet  running  north  76  degrees  36  minutes  west  from 
center  of  discovery  shaft,  and  1140  feet  running  south  76 
degrees  35  minutes  east  from  center  of  discovery  shaft,  and 
fixed  the  southwest  corner  thereof  as  Corner  No.  1,  which 
was  also  therein  stated  to  be  Corner  No.  3,  Survey  No.  6980A, 
Fair  Count  lode;  thence  north  5  degrees  15  minutes  east 
151.54  feet  to  Comer  No.  2,  whence  Corner  No.  3  of  said 
survey  No.  6980  bears  south  5  degrees  15  minutes  west  1.5 
feet.  Corner  No,  3  of  the  Ellmettie  was  identical  with  Cor- 
ner No.  2  of  the  Grace  ^'^'^  lode,  and  Corner  No.  4  was 
identical  with  Corner  No.  1  of  the  Grace  lode.  The  claim, 
as  described  and  fixed  by  its  monuments  and  ties,  was  practi- 
cally a  rectangle  lying  due  east  of  the  Fair  Count.  The 
location  certificate  of  the  Grace  lode  called  for  100  feet  run- 
ning north  78  degrees  .05  minutes  west  from  center  of  dis- 
covery shaft,  and  1400  feet  running  south  78  degrees  .05 
minutes  east  from  center  of  discovery  shaft,  and  the  west 
end  corner  stakes  thereof  were  made  identical  with  the  east 
end  corner  stakes  of  the  Ellmettie  lode.  The  Grace  was 
also  a  right-angle  parallelogram. 

It  is  apparent  from  these  descriptions,  and  the  testimony 
likewise  shows,  that  the  Ellmettie  was  intended  as  an  exten- 
sion of  the  Fair  Count,  and  the  Grace  was  intended  as  an 
extension  of  the  Ellmettie.  The  location  certificate  of  the 
Grace,  and  the  amended  location  certificate  of  the  Ellmettie, 
and  likewise  the  other  location  certificates  of  plaintiff's  lodes, 
were  all  prepared  by  a  deputy  United  States  surveyor  upon 
surveys  made  by  him  for  that  purpose.  The  descriptions  in 
the  certificates  of  the  Grace  and  the  Ellmettie  lodes,  and 
likewise  the  amendment  of  the  latter,  placed  both  those 
claims  far  south  of  any  of  the  territory  in  controversy. 

It  was  incumbent  upon  the  plaintiff  to  clearly  establish 
the  segregation  from  the  public  domain,  and  the  appropria- 
tion by  it,  of  the  particular  territory  claimed  in  its  adverse. 
In  order  to  do  this,  it  was  essential,  among  other  require- 
ments, that  it  produce  in  evidence  certificates  of  location,  or 
amendments  thereof,  in  conformity  with  law,  covering  or 
including  the  particular  territory  in  dispute.  In  this  es- 
sential requirement  it  failed,  and  the  court  erred  in  not  so 
advising  the  jury  at  the  request  of  the  defendant. 


294  139  Americ^vn  State  Reports.  [Colo. 

678  "VVliether  the  plaintiff  is  in  any  better  position  as  to 
its  other  claims,  the  record  does  not  disclose.  Instead  of 
locating  and  surveying  its  claims,  in  preparation  for  this 
suit,  by  the  monuments  given  in  the  location,  or  amended 
location  certificates,  and  the  calls  therein  specified,  the  plain- 
tiff wholly  disregarded  them,  but  produced  upon  a  map,  or 
plat,  the  alleged  location  and  relative  position  of  the  several 
claims  without  any  real  or  substantial  facts  for  a  basis. 

After  application  for  patent,  the  plaintiff  took  a  deputy 
United  States  surveyor,  and  pointed  out  to  him  its  alleged 
discovery  workings,  and  location  stakes  of  its  several  claims 
constituting  the  adverse.  The  surveyor  thereupon  assumed 
that  these*  fixed  the  location  of  such  claims,  and  reproduced 
them  upon  a  plat  in  their  relative  position  to  each  other,  and 
to  defendant's  claims,  as  so  pointed  out.  Some  excerpts 
from  the  testimony  of  the  surveyor  will  illustrate  the  worth- 
lessness  of  this  plat: 

"Q.  If,  Mr.  Armstrong,  you  took  the  east  corners  of  the 
Fair  Count,  as  the  west  corners  of  the  Ellmettie  lode,  and 
projected  the  side  lines  of  the  Ellmettie  lode  in  accordance 
with  the  location  certificate,  then  the  Ellmettie  lode  would 
not  touch  any  ground  for  which  defendant  has  made  his  ap- 
plication for  patent,  would  it  ?  A.  "What  relation  does  the 
corner  you  refer  to  bear  to  this  shaft? 

"The  Court:  Can  you  answer  that  question? 

**A.     No,  sir.     No  one  can  answer  it. 

**Q.  Why  did  you  not  go  to  the  Fair  Count  lode,  survey 
No.  6980A,  for  your  place  of  beginning?  A.  When  I  made 
this  adverse  survey? 

"Q.  Yes,  sir.  A.  I  never  heard  of  it  being  done.  I 
didn't  go  because  it  is  not  the  custom.  No  one  does  it.  We 
tie  to  the  discovery  shaft. 

"Q.  You  paid  no  attention  to  this  certificate  ^''^  (location 
certificate)^  did  you?  A.  I  never  do I  paid  no  at- 
tention to  certificates." 

And,  further:  *'Q.  How  far  is  that  discovery  adit  from 
the  end  line,  from  the  west  end  line,  of  the  Grace  lode? 
A.     One  hundred  and  four  feet. 

**Q.  One  hundred  and  four  feet?  Is  that  the  correct  dis- 
tance between  that  adit  and  the  actual  end  line  of  that  claim? 
A.     As  I  found  them  on  the  ground. 

**Q.  Now,  I  don't  know  just  what  you  mean  by  your 
answer.  Do  you  mean  to  say  that  that  is  the  actual  measure- 
ment as  you  took  it  upon  the  ground?  A.  If  you  will  let 
me  explain,  when  I  go  upon  the  ground  I  pay  no  attention 
to  the  location  certificates  at  all.  I  simply  take  the  man  out 
and  say:  'Show  me  your  stakes.*  I  run  a  traverse  around 
to  make  a  closed  traverse 
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**Q.  When  you  started  out  to  locate  the  claim,  why  did 
you  take  a  discovery  adit  when  the  location  certificate  calls 
for  a  discovery  shaft?  A.  Because  the  man  who  owns  the 
claim  went  with  me  and  showed  me  the  point  he  had  taken 
as  the  point  of  discovery." 

The  territory  comprising  the  claims  in  dispute  had  been 
prospected  for  many  years  prior  to  the  locations  of  plaintiff. 
Claims  identical  in  name  with  some  of  plaintiff's  had  been 
located  and  abandoned.  The  country  was  covered  with  old, 
abandoned  shafts,  adits  and  discovery  cuts.  Under  these 
circumstances  it  is  clearly  apparent  that  this  map  or  plat 
upon  which  plaintiff's  case  was  predicated,  has  nothing  to 
support  it,  and  should  not  have  been  received  in  evidence 
over  defendant's  objection.  There  is  not  the  slightest  evi- 
dence, in  the  entire  record,  to  identify  the  claims  described 
in  plaintiff's  several  certificates  of  location,  and  amendments 
thereof,  with  its  claims  as  designated  upon  the  plat.  In 
making  the  plat,  plaintiff  disregarded  the  rule  that,  in  sur- 
veys, the  deputy  mineral  surveyor  is  controlled  by  the  record 
^^^  of  the  certificate  of  location,  and  the  markings  on  the 
ground,  the  latter  controlling  where  there  is  a  variation  be- 
tween the  descriptive  calls  of  the  record  and  the  monuments: 
1  Lindley  on  Mines,  sec.  396. 

As  said  in  Thallman  v.  Thomas,  102  Fed.  935:  "The  rule 
that  monuments  shall  control  courses  and  distances  is  recog- 
nized only  in  cases  where  the  monuments  are  clearly  ascer- 
tained. If  there  be  doubt  as  to  the  monuments,  as  well  as 
to  the  course  and  distance,  there  can  be  no  reason  for  saying 
that  monuments  shall  prevail,  rather  than  the  course  given  in 
the  patent;  and  that  is  this  case." 

In  the  Ellmettie  location  certificate  the  west  end  corner 
stakes  are  practically  the  east  end  corner  stakes  of  the  Fair 
Count,  yet  the  surveyor  failed  to  take  that  into  considera- 
tion, and  failed  to  locate  or  show  the  Fair  Count  claim. 
The  certificate  of  the  Ellmettie  calls  for  a  discovery  shaft, 
yet  the  surveyor  took  an  adit  and  constructed  the  claim 
around  it,  notwithstanding  a  discovery  shaft  was  upon  the 
ground  at  the  identical  spot  designated  in  the  certificate  of 
location.  The  location  certificate  of  the  Grace  also  calls  for 
a  discovery  shaft,  but  again  an  adit  was  taken  for  the  initi- 
ative point  of  the  survey.  The  discovery  shaft,  adit,  or  cut, 
as  the  case  might  be,  as  called  for  in  the  certificate,  con- 
stituted one  of  the  principal  monuments  for  the  purpose  of 
finding  the  claim.  "When  the  location  certificate  of  a  claim 
in  the  vicinity  of  territory  which  a  prospector  desires  to 
locate  calls  for  a  particular  monument,  to  wit,  a  shaft,  an 
adit,  a  cut,  or  "a  post  four  inches  square,  set  two  feet  in  the 
ground,"  the  prospector  has  a  right  to  look  for,  and  to  de- 
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mand,  the  particular  monument  specified,  and  his  rights  can- 
not be  jeopardized  by  proof  of  some  other  monument  not 
designated. 

'^^^  In  Resurrection  G.  M.  Co.  y.  Fortune  G.  M.  Co.,  129 
Fed.  668,  64  C.  C.  A.  180,  it  is  said:  "Parol  evidence,  how- 
ever, is  incompetent  to  substitute  a  different  monument  for 
one  clearly  called  by  a  deed  or  patent,  or  by  the  survey 
upon  which  it  is  founded,  because  that  course  of  proceeding 
would  violate  the  settled  rule  that  written  contracts  may  not 
be  contradicted  or  modified  by  oral  evidence." 

In  that  case,  the  patent  did  not  call  for  a  monument  at 
Corner  No.  3.  The  field-notes  were  introduced  in  evidence, 
and,  at  said  corner,  called  for  a  post  four  inches  square,  four 
feet  long,  two  feet  in  ground,  marked  3 — 2309,  cut  into  the 
post.  Evidence  was  then  introduced  that  a  round  stake, 
four  inches  in  diameter,  with  two  blazes,  the  later  on  the 
side  of  the  earlier,  with  the  figures  3 — 2309  written  in  pencil, 
but  not  cut  into  the  post,  was  really  intended.  The  trial 
court  instructed  the  jury  that  this  stake  satisfied  the  descrip- 
tion of  the  corner  post.  In  reversing  that  holding,  it  is  said : 
"Its  effect  is  to  strike  out  of  the  patent  and  field-notes  the 
description  of  the  square  post  marked  by  the  figures  *3 — 2309' 
cut  into  it,  and  to  write  into  them  the  description  of  the 
round,  blazed  stake,  inscribed  with  the  figures  '3 — 2309'  by 
means  of  lead  pencil,  and  in  this  way  to  violate  the  settled 
rule  that  written  conveyances  may  not  be  modified  or  con- 
tradicted by  parol." 

This  court,  in  Pollard  v.  Shively,  5  Colo.  309,  said : 

"In  this  case  the  call  is  for  a  post  at  the  southwest  cor- 
ner, and  it  is  insisted  that  parol  evidence  is  admissible  to 
show  that,  while  a  post  is  called  for,  a  stump  was  in  fact 
established  as  a  corner. 

"Courts  have  gone  far  in  the  admission  of  parol  evidence 
in  the  majtter  of  uncertain  and  disputed  boundaries,  but  I 
am  unable  to  see  how  this  demand  of  the  defendant  can  be 
sustained  on  principle.  The  ^*^  certifi^eate,  like  a  deed, 
must  be  construed  ex  visceribus  suis.  When  the  intent  is 
clearly  expressed,  no  evidence  of  extraneous  facts  or  circum- 
stances can  be  received  to  alter  it :  3  Washburn  on  Real  Prop- 
erty, 400,  404 ;  Bagley  v.  Morrill,  46  Vt.  94. 

"The  general  rule  stated  more  fully  is,  that  parol  evi- 
dence cannot  be  admitted  to  control  or  contradict  the  lan- 
guage of  a  deed,  but  latent  ambiguities  can  be  explained  by 
such  evidence.  Facts  existing  at  the  time  of  the  conveyance, 
and  prior  thereto,  may  be  proved  by  parol  evidence,  with  a 
view  of  establishing  a  particular  line  as  being  the  one  con- 
templated by  the  parties  when,  by  the  terms  of  the  deed, 
such  line  is  left  uncertain:  3  Washburn  on  Real  Property, 
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401;  Drew  v.  Swift,  46  N.  Y.  204;  Claremont  v.  Carlton, 
2  N.  H.  369,  9  Am.  Dec.  88 ;  Peaslee  v.  Gee,  19  N.  H.  273. 

"There  is  neither  latent  ambiguity  nor  uncertainty  in 
the  terms  of  the  certificate,  to  bring  it  within  the  meaning 
of  the  rule. 

"The  call  of  the  certificate  is  for  a  post.  A  stump  does 
not  answer  the  call.  If  parol  evidence  is  admissible  to  show 
that  a  stump,  and  not  a  post,  is  the  actual  corner,  it  would 
be  equally  competent  to  show  a  pile  of  stones,  or  any  other 
monument  uncalled  for.  This  would  not  be  construing  the 
calls  of  a  survey,  but  making  them;  it  would  not  be  an  ap- 
plication of  the  rule  that  monuments  control  courses  and 
distances,  but  an  infringement  of  the  rule  that  in  the  absence 
of  latent  ambiguity  a  deed  cannot  be  varied  or  contradicted 
by  parol  evidence.  It  would  not  be  controlling  courses  and 
distances  by  monuments,  but  controlling  both  by  parol  evi- 
dence :  Claremont  v.  Carlton,  2  N.  H.  369,  9  Am.  Dec.  88. 

"The  rule  is,  that  where  monuments  are  relied  upon  to 
control  courses  and  distances,  they  must  be  found  as  called 
for:  Buckner's  Lessee  v.  Lawrence,  1  Doug.  19;  McCoy's 
Lessee  v.  Galloway,  3  Ohio,  282,  17  Am.  Dec.  591 ;  ^^^  Sea- 
man V.  Hogeboon,  21  Barb.  398;  Finley  v.  "Williams,  9 
Cranch,  164,  3  L.  ed.  691. 

"In  the  case  of  McCoy's  Lessee  v.  Galloway,  3  Ohio,  282, 
17  Am.  Dec.  591,  it  was  held  that,  where  the  patent  called 
for  a  tree  of  one  kind,  it  was  not  competent  to  show  a  tree 

of  another  kind Where  there  is  a  variation  to  any 

considerable  extent  between  the  courses  and  distances  of  the 
location  certificate  and  monuments  established  on  the  ground, 
the  record,  with  its  misdescription,  in  point  of  fact,  gives  no 
notice  of  the  ground  actually  appropriated.  If  the  monu- 
ments are  swept  away,  no  search,  no  exercise  of  prudence, 
diligence  or  intelligence,  would  advise  the  subsequent  locator 
of  the  prior  appropriation.  In  such  case  the  rule  demanded 
by  the  defendant  would  work  the  greatest  injustice  and 
hardship,  and  would  be  an  interpretation  of  the  law  in  the 
interest  of  erroneous  records  and  indolent  claimants." 

Appellee  argues  that,  as  section  3154,  Mills'  Annotated 
Statutes,  makes  an  open  cut,  crosscut,  tunnel  or  adit,  each 
the  equivalent  of  a  shaft,  that,  therefore,  though  the  certi- 
ficate of  location  calls  for  a  shaft,  and  the  proof  shows  an 
open  cut,  or  an  adit,  there  is  no  variance  between  the  proof 
and  the  certificate.  This  contention  is  unquestionably  sound 
when  applied  to  the  discovery  work  required;  but  when  used 
in  a  certificate,  for  the  purpose  of  ascertaining  the  situs  of 
the  claim,  it  has  not  that  force  and  effect.  The  legislature, 
in  making  a  cut,  a  tunnel,  or  an  adit  equivalent  to  a  dis- 
covery shaft,  did  not  change  the  definition  or  meaning  of 
those    respective    words.     Notwithstanding    the    statute,    an 
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open  cut  or  an  adit  is  not  a  shaft,  and  in  locating  the  claim 
that  for  which  the  certificate  calls  must  alone  be  used.  More- 
over, the  evidence  is  undisputed  that,  as  located,  the  Grace 
was  a  straight  claim  with  six  posts,  one  at  each  corner,  and 
one  at  the  center  of  each  side  line;  °^"*  yet  upon  the  plat 
the  claim  is  shown  as  extending  from  Corner  No.  2,  being 
also  Corner  No.  3  of  the  Ellmettie,  north  67  degrees  36  min- 
utes east  115.70  feet;  thence  south  82  degrees  41  minutes 
east  1369.97  feet  to  Corner  No.  3.  The  surveyor  having 
testified  that  he  constructed  this  plat,  not  from  the  monu- 
ments and  calls  given  in  the  certificates,  but  from  the  stakes 
upon  the  ground  as  pointed  out,  admitted  that  there  were 
no  stakes  at  either  of  the  angle  corners  as  shown  on  the  plat ; 
yet,  in  order  to  make  the  adit  pointed  out  the  discovery 
point,  it  was  necessary  to  construct  the  claim  with  this  angle. 
A  plat  or  diagram  so  constructed,  based  upon  assumptions 
only,  in  utter  disregard  of,  and  contrary  to,  the  facts,  should 
have  no  place  in  a  court  of  justice. 

Plaintiff  conceded  that  the  annual  labor  required  by  statute 
was  not  performed  upon,  nor  within,  its  adversing  claims, 
but  contended  that  it  had  performed  such  labor  through  the 
Eagle  Rock  No.  1,  Post  Boy,  and  Georgie  Marie  tunnels  on 
adjacent  claims,  comprising,  with  the  claims  in  controversy, 
a  group. 

Plaintiff  produced  evidence  as  to  the  amount  and  value 
of  work  done  in  its  tunnels  in  each  year  from  1901  to  and 
including  1904,  the  year  in  which  defendant's  claims  were 
located.  Upon  cross-examination,  defendant  attempted  to 
show  that,  during  those  years  plaintiff  claimed  a  great  num- 
ber of  lodes  by  possessory  title,  in  addition  to  the  claims 
forming  the  basis  of  the  adverse,  and  that  the  work  done  in 
the  tunnels,  during  each  of  those  years,  was  intended  by  the 
plaintiff  as  the  annual  labor  upon  the  entire  group,  and  did 
not  aggregate  in  value  one  hundred  dollars  for  each  claim; 
that  plaintiff  had  notices  posted  upon  each  of  the  claims  con- 
stituting the  entire  group  to  the  effect  that  the  work  on  such 
claims  respectively  was  then  being  done  through  said  tun- 
nels. ^*°  By  instructions  given,  and  by  the  rulings  upon  the 
admissibility  of  this  evidence,  the  court  denied  defendant's 
right  to  make  such  inquiry,  and  held  substantially  that  plain- 
tiff need  prove  the  annual  labor  only  for  the  group  of  claims 
described  in  its  complaint,  instead  of  upon  its  entire  group. 

As  the  annual  assessment  work  had  not  been  done  within 
the  surface  boundaries  of  the  adverse  claims,  it  Avas  incumbent 
upon  plaintiff  to  show  that  such  work  as  had  been  done  else- 
where was,  in  fact,  intended  at  the  time  as  the  annual  assess- 
ment work  upon  these  particular  claims,  and  was  of  such  a 
character  and  sufficient  in  amount  to  satisfy  the  requirements 
of  the  law  for  the  entire  group. 


Sept.  10.]    Duncan  v.  Eagle  Rock  Gold  Min.  etc.  Co.    299 

In  Chambers  v.  Harrington,  111  U.  S.  350,  4  Sup.  Ct.  Rep. 
428,  28  L.  ed.  452,  it  is  said:  **The  expenditure  of  money 
or  labor  must  equal  in  value  that  which  would  be  required 
on  all  the  claims  if  they  were  separate  or  independent." 
And  in  Mt.  Diablo  etc.  Min.  Co.  v.  Callison,  5  Saw.  439,  Fed. 
Cas.  No.  9886,  the  rule  stated  is:  "A  general  system  of  work 
for  the  exploration  of  the  whole  ground  embraced  in  these 
three  sets  of  contiguous  claims  seems  to  have  been  carried 
on  by  plaintiff.  And  we  think  that  all  work  done  was  a 
part  of  that  general  system,  and,  as  such,  applicable  to  all 
the  claims  which  had  by  purchase  been  concentrated  in  a 

single  party,  the  plaintiff The  natural  and  reasonable 

presumption  is,  that  all  the  work  is  done  as  part  of  the  sys- 
tem, and  as  such  applicable  to  all  the  claims." 

The  question  of  the  intention  of  the  plaintiff  as  to  the 
annual  work  done  by  it  was,  therefore,  a  material  issue  in  the 
case.  To  make  work  done  on  a  tunnel  an  improvement  upon 
another  mining  claim  under  the  law  requiring  annual  labor, 
the  work  must  have  been  done  for  the  express  purpose  of 
benefiting  such  claim,  and  for  its  development:  Bryan  v. 
McCaig,  10  Colo.  309,  15  Pac.  413.  If  plaintiff  did  an  in- 
sufficient ^*®  amount  of  work  to  hold  its  entire  group,  yet 
posted  notices  that  the  work  on  each  claim  was  being  done 
through  specific  tunnels,  it  could  not  thereafter,  when  certain 
of  such  territory  became  valuable  through  discovery  and 
development  by  others,  apply  the  work  to  such  particular 
territory  only,  in  order  to  hold  it.  Defendant  was  entitled 
to  a  fair  and  full  cross-examination  of  plaintiff's  witnesses 
in  order  to  bring  before  the  jury  the  intent  of  the  plaintiff 
at  the  time  of  doing  the  work:  Resurrection  G.  M.  Co.  v. 
Fortune  G.  M.  Co.,  129  Fed.  668,  64  C.  C.  A.  180. 

"Where  several  contiguous  mining  claims  constitute  a  group, 
and  expenditures  are  made  upon  an  improvement  which  is 
intended  to  aid  in  the  development  of  all  so  held,  the  im- 
provement constitutes  a  distinct  entity,  not  subject  to 
physical  subdivision,  or  apportionment,  in  its  application  to 
the  claims  intended  to  be  benefited  by  it.  The  work  per- 
formed attaches  to  the  claims  collectively,  and  not  severally. 
This  is  the  rule  clearly  and  forcibly  announced  by  the  Secre- 
tary of  the  Interior,  in  Re  James  Carretto  and  Other  Lodes, 
35  L.  D.  361,  364.  It  is  there  said:  *'To  undertake  to  set 
apart  or  apportion  a  physical  segment  or  section,  or  an 
arbitrary  fractional  part  of  a  common  improvement,  and  to 
credit  the  value  thereof  to  a  particular  claim,  is  in  violation 
of  the  theory  of  a  common  benefit,  accruing  from  a  common 
improvement.  The  scheme  here  invoked  for  adjusting  the 
monetary  worth  of  the  benefit  derived  from  a  common  im- 
provement is,  on  its  face,  unreasonable,  and  leads  to  a  result 
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but  little  short  of  absurd.  The  department  is  of  opinion 
that  it  is  unwarranted  and  unauthorized  by,  and  contrary  to, 

the  law In  this  or  in  any  similar  patent  proceeding, 

where  a  part  of  the  group  is  applied  for  and  reliance  is  had 
upon  a  common  improvement,  the  land  department  should 
be  fully  advised  as  to  the  total  number  °**''  of  claims  em- 
braced in  the  group,  as  to  their  ownership  and  as  to  their 
relative  situations,  properly  delineated  upon  an  authenti- 
cated plat  or  diagram." 

Appellee,  however,  contends  that,  under  the  pleadings  in 
this  case,  the  question  of  whether  the  plaintiff  had  forfeited 
its  lode  claims  for  failure  to  do  the  annual  assessment  work, 
was  not  an  issue;  that  forfeiture  is  an  affirmative  defense 
which  must  be  specially  pleaded,  and  if  not,  is  waived. 

Under  a  general  denial,  or  its  equivalent,  each  party  to  an 
adverse  suit  claims  the  title  upon  which  the  right  of  posses- 
sion is  based,  and  the  court  determines  which  of  the  two 
holds  it.  Each  are  actors,  and  both  may  fail.  As  said  in 
Bryan  v.  McCaig,  10  Colo.  309,  15  Pac.  413:  **The  act  of 
Congress  of  March  3,  1881,  authorizing  the  jury  to  find  that 
title  to  the  ground  in  controversy  has  not  been  established 
by  either  party,  makes  it  absolutely  necessary  that  a  party 
claiming  the  right  to  the  possession  of  any  portion  of  the 
public  domain,  in  an  adverse  suit,  by  virtue  of  a  mining 
location,  must  establish  such  right  by  evidence  of  a  com- 
pliance with  the  state  and  federal  statutes  relati'bg  to  the 
location  and  holding  of  mining  claims:  Becker  v.  Pugh,  9 
Colo.  589,  13  Pac.  906.  The  pleadings  required  proof  to  be 
made  of  a  compliance  with  the  requirements  of  the  statute; 
the  policy  of  the  law,  without  regard  to  the  pleadings,  re- 
quires such  proof  to  be  made." 

Being  an  adverse  suit,  it  devolved  upon  each  of  the  parties 
to  bring  forward  proof  of  every  material  fact  necessary  to 
sustain  the  validity  of  their  respective  claims,  and  it  was 
necessary  for  the  appellee  to  prove  the  annual  work,  at  least, 
for  the  year  immediately  preceding  the  location,  or  attempted 
location,  of  appellant's  claims.  This  was  evidently  the  view 
which  the  court  and  counsel  entertained  of  the  law  at  the 
trial.  The  plaintiff  treated  this  as  one  of  the  ^***  issues  to 
be  tried,  and  submitted  evidence  upon  that  theory.  The  de- 
fendant sought  by  cross-examination  to  show  that  the  work 
done  was  insufficient  by  reason  of  the  great  number  of  claims 
in  plaintiff's  group,  and  it  was  error  to  deny  him  that  right. 

We  will  not  prolong  this  opinion  by  discussion  of  other 
errors  assigned,  as  it  is  clearly  evident  the  judgment  must 
be  reversed,  and  it  is  so  ordered. 

Chief  Justice  Steele  and  Mr.  Justice  Bailey  concur. 
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Citizenship,  or  a  Declaration  of  Intention  to  Become  a  Citizen,  must 
be  prored  in  a  suit  in  aid  of  a  patent  protest  and  adverse  claim  under 
section  2326  of  the  Eevised  Statutes  of  the  United  States:  Strickley 
V.  Hill,  22  Utah,  257,  83  Am.  St.  Eep.  786. 

WorTc  may  be  Bone  on  One  Minin-g  Claim  for  the  Bene-fit  of  a  Group 
of  Claims:  Note  to  McKay  v.  McDougall,  87  Am.  St.  Eep.  411;  Haw- 
good  T.  Emery,  22  S.  D.  573,  133  Am.  St.  Eep.  941.  The  work  done, 
however,  must  be  done  in  good  faith  for  the  benefit  of  all  the  claims, 
and  have  a  tendency  to  benefit  or  develop  the  claims  other  than  the 
one  upon  which  it  is  done:  Big  Three  Mining  etc.  Co.  v.  Hamilton, 
157  Cal.  130,  137  Am.  St.  Eep.  118.  Whether  it  does  so  or  not  is 
usually  a  question  of  fact  for  the  court  or  jury,  as  the  case  may  be, 
to  say  upon  the  evidence  whether  the  requirements  of  the  law  have 
been  met:  Copper  Mountain  Min.  etc.  Co.  v.  Butte  etc.  Co.,  39  Mont. 
487,  133  Am.  St.  Eep.  595. 
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RESULTING  TRUST — Parol  Promise  of  Grantee. — A  mere 
parol  promise  of  a  grantee  or  devisee  to  hold  the  title  in  trust,  unat- 
tended with  any  fraud  in  procuring  the  conveyance  or  devise  to  be 
made,  does  not  raise  a  resulting  trust,     (p.  306.) 

TRUST. — If  an  Uncle  Agrees,  in  Writing,  to  Devise  property  to 
his  nephew  if  the  latter  will  leave  his  parents,  brothers,  sisters,  and 
other  relatives,  renounce  allegiance  to  the  land  of  his  birth,  come  to 
this  country  to  live,  and  become  a  citizen  of  the  United  States,  the 
agreement  is  based  upon  a  legal,  valid  consideration,  and,  when  per- 
formed by  the  nephew,  the  agreement  becomes  binding  upon  the  uncle 
and  his  devisees,  who  are  then  trustees  of  the  legal  title  for  the 
nephew,     (pp.  308,  309.) 

TRUST — ^Agreement  to  Devise — Enforcement. — An  agreement, 
based  upon  a  valuable  consideration,  to  make  a  particular  disposition 
of  property  by  will,  will  be  enforced  in  equity  against  those  to  whom 
the  legal  title  has  descended,  and  the  remedy  will  not  be  allowed  to 
be  defeated  by  a  devise  or  conveyance  during  the  lifetime,  inconsistent 
with  the  agreement,  unless  rights  of  purchasers  deserving  of  protection 
have  intervened;  and,  where  specific  performance  would  be  decreed 
between  the  original  parties  to  the  contract,  it  will  be  decreed  as  to 
all  who  clahn  under  them,  unless  intervening  equities  would  make  the 
decree  an  injustice  to  the  parties,     (p.  308.) 

TRUST — Enforcement  Against  Transferee. — Wherever  property, 
real  or  personal,  which  is  already  impressed  with  or  subject  to  a  trust, 
express  or  by  operation  of  law,  is  transferred  by  the  trustees,  not  in 
the  course  carrying  into  effect  the  terms  of  an  express  trust,  or  de- 
volves from  a  trustee  to  a  third  person  who  is  a  mere  volunteer,  or  is 
a  purchaser  with  notice  of  the  trust,  such  heir,  devisee,  successor,  or 
other  voluntary  trustee,  or  such  purchaser,  acquires  the  property  sub- 
ject to  the  same  trust  which  before  existed,  and  becomes  himself  a 
trustee  for  the  original  beneficiary,     (p.  310.) 

TRUST — Agreement  to  Devise — ^Enforcement. — Where  an  uncle 
has  agreed,  in  writing  and  for  valid  consideration,  to  devise  property  to 
his  nephew,  the  latter  may,  in  equity,  enforce  the  agreement  against  a 
subsequent  voluntary  grantee  or  devisee  of  his  uncle,  where  no  rights 
of  bona  fide  purchasers  have  intervened,     (p.  310.) 

EQUITY — Statute  of  Limitations. — Where  the  jurisdiction  of 
equity  is  exclusive,  the  court  is  not  bound  by  the  limitations  applicable 

(302) 


Dec.  1910.]  Evans  v.  Moorb.  303 

to  actions  at  law,  but  may  restrict  or  enlarge  them  according  to  the 
peculiar  circumstances  of  the  particular  case.     (p.  311.) 

TRUST — Agreement  to  Devise — Enforcement — Laches. — Where 
an  uncle  agreed  to  devise  property  to  his  nephew,  but,  on  account  of 
the  latter's  dissipation,  placed  the  property  in  trust  for  him  until  his 
habits  should  improve;  and  the  property  was  devised  to  a  third  per- 
son upon  his  verbal  promise  to  hold  in  trust  for  the  nephew;  and  the 
trustee  held  the  property  for  about  two  years  and  a  half  after  the 
uncle's  death,  when  he  died,  devising  the  property  to  his  own  chil- 
dren, the  nephew  is  not  barred  either  by  the  statute  of  limitations  or 
laches,  from  asserting  his  rights  against  such  devisees,  especially 
where  the  trustee  had  led  the  nephew  to  believe  that  he  would  do 
as  he  said  he  would,  and  that  there  was  no  necessity  for  any  resort  to 
the  courts;  and  where  nothing  inequitable  stands  in  the  way  of  en- 
forcing the  rights  of  the  nephew,     (pp.  303,  313.) 

Henry  S.  Dixon,  George  C.  Dixon  and  John  B.  Crabtree, 
for  the  appellants. 

Trusdell,  Smith  &  Leech,  for  the  appellee. 

®^  FARMER,  J.  This  is  a  bill  in  equity  by  appellee,  Samuel 
T.  Evans,  as  complainant,  against  appellants,  who  are  exec- 
utors, heirs  and  devisees  of  John  H.  Moore,  deceased,  to  re- 
quire them  to  account  for,  convey  and  assign  to  complainant 
certain  real  estate  in  the  city  of  Dixon,  Illinois,  and  certain 
personal  property  which  in  his  lifetime  belonged  to  David 
L.  Evans,  uncle  of  complainant,  and  was  by  said  David  L. 
Evans  devised  by  last  will  and  testament  to  John  H.  Moore, 
deceased,  who  left  a  last  will  and  testament  devising  the  same 
property  to  his  children. 

David  L.  Evans  was  originally  from  Wales  but  had  resided 
in  the  city  of  Dixon,  Illinois,  many  years  before  his  death. 
He  had  been  married,  but  his  wife  had  been  dead  a  long  time 
and  they  had  no  children.  His  only  living  relatives  were  a 
brother,  two  sisters  and  nephews  and  nieces,  all  of  whom 
resided  in  Wales  and  were  citizens  of  Great  Britain.  The  bill 
alleges  that  in  the  latter  part  of  1891  and  the  early  part  of 
1892  David  L.  Evans  was  in  ill-health  and  believed  he  had 
but  a  short  time  to  live ;  that  he  wrote  to  complainant,  asking 
him  to  come  to  Dixon  as  soon  as  possible  and  become  a  citizen 
of  this  country,  and,  in  consideration  of  his  doing  so,  stated 
he  would  leave  to  complainant  all  his  property.  At  the  time 
these  letters  were  written  the  complainant  was  twenty-five 
years  old,  a  single  man,  residing  with  his  parents.  The  bill 
alleges  that  in  consideration  of  the  request  and  promise  of 
David  L.  Evans  the  complainant  came  to  Dixon,  Illinois,  re- 
nounced allegiance  to  Great  Britain  and  became  a  citizen  of 
this  country.  The  bill  alleges  that  in  November,  1891,  David 
L.  Evans  was  *^^  taken  seriously  iU,  and  believing  it  was  his 
last  illness  he  consulted  with  one  Moses  C.  Weyburn,  and 
being  of  opinion,  on  account  of  complainant's  age  and  un- 
steady habits,  it  was  not  wise  to  vest  him  with  immediate 
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custody  and  control  of  the  property,  he  requested  Weyburn 
to  accept  title  to  it  and  hold  it  in  trust  for  complainant ;  that 
"Weyburn  declined  to  accept  the  trust  and  secured  the  con- 
sent of  John  H.  Moore  to  accept  the  same,  and  said  Moore 
promised  said  David  L.  Evans  to  accept  the  trust  and  hold 
the  property  for  the  benefit  of  complainant,  and  af^reed  that 
he  would  turn  it  over  to  complainant  after  his  habits  became 
steadier  or  after  he  had  reached  years  of  greater  maturity; 
that  David  L.  Evans  was  at  that  time  very  ill  and  confined 
to  his  bed  and  unable  to  give  the  matter  of  the  preparation 
of  the  will  personal  attention ;  that  he  reposed  great  confidence 
in  Moore ;  that  Moore  was  then  giving  him  his  personal  atten- 
tion in  his  illness ;  that  he  exercised  great  influence  over  said 
David  L.  Evans  and  promised  to  consult  an  attorney  about 
having  the  will  prepared;  that  either  through  a  fraudulent 
purpose  or  misunderstanding  as  to  the  proper  way  to  carry 
into  effect  the  expressed  intentions  of  said  David  L.  Evans, 
said  Moore  procured  the  will  to  be  drawn  in  such  manner  as 
to  give  him  the  property  absolutelj'  and  not  in  trust;  that  when 
the  will  had  been  so  drawn  said  Moore  took  it  to  said  David 
L.  Evans,  who  executed  it,  but  was  at  the  time  so  weakened 
by  disease  and  his  mental  faculties  were  so  dulled  that  he 
did  not  comprehend  the  manner  in  which  the  will  was  drawn. 
The  bill  further  alleges  that  after  the  will  was  executed,  and 
before  the  death  of  said  David  L.  Evans,  said  IMoore  told 
complainant  the  property  had  been  given  to  him  (Moore), 
but  that  he  would  turn  it  over  to  complainant  in  a  short 
time ;  that  said  David  L.  Evans  died  December  6,  189-1,  three 
days  after  making  his  will,  and  Moore  took  possession  of  the 
estate  and  property  of  the  said  David  L.  Evans  and  took  out 
letters  testamentary;  that  said  Moore  dealt  *^  out  to  com- 
plainant small  sums  of  money  from  the  proceeds  of  said  es- 
tate, and  allowed  him  to  occupy  rooms  in  the  building  and 
to  let  roonas  to  other  parties  and  receive  the  rent  therefor; 
that  on  numerous  occasions  the  said  Moore  professed  to  be 
holding  the  property  for  complainant,  and  kept  the  money  of 
said  estate  separate  from  his  own  private  means  and  kept  a 
separate  bank  account,  as  executor;  that  he  never  assumed 
to  complainant  or  to  others  to  hold  the  property  adversely 
to  complainant,  but  acknowledged  complainant's  rights  in 
the  premises,  and  that  complainant  never  learned  anything 
to  the  contrary  until  the  death  of  said  Moore,  in  June,  1907, 
when  it  appeared  by  his  will  that  he  had  disposed  of  his  prop- 
erty among  his  children.  The  bill  prays  that  defendants  be 
ordered  and  decreed  to  convey  to  complainant,  by  good  and 
sufficient  deed,  the  real  estate  owned  by  David  L.  Evans  in 
his  lifetime,  and  that  they  be  required  to  account  to  com- 
plainant for  the  personal  property  and  the  rents  and  profits 
received  by  John  H.  Moore  from  said  real  estate. 
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The  answer  of  defendants  denied  that  any  trust  relation 
existed  between  John  H.  Moore  and  the  complainant,  and 
denied  all  the  material  facts  alleged  out  of  which  it  was 
claimed  in  the  bill  the  trust  arose,  and  averred  that  by  the 
will  of  David  L.  Evans,  John  H.  Moore  became  the  absolute 
owner  of  all  the  estate  and  property  of  said  Evans,  and 
claimed  and  asserted  such  ownership  from  the  time  of  the  ad- 
mission of  the  will  to  probate  until  his  death.  The  answer 
also  set  up  and  claimed  the  benefit  of  the  statute  of  limita- 
tions and  the  statute  of  frauds,  and  interposed  the  defense 
of  laches  as  a  bar  to  r.ny  relief. 

The  cause  was  referred  to  the  master  in  chancery  to  take 
the  proof  and  report  his  conclusions.  The  master  reported 
that  the  complainant  was  not  entitled  to  the  relief  prayed, 
on  the  ground  that  there  was  an  agreement  between  David  L. 
Evans  and  Moore  by  virtue  of  which  Moore  held  the  prop- 
erty for  complainant  as  trustee  of  a  constructive  ®*  trust. 
He  found  that  the  agreement  of  David  L.  Evans  to  leave 
his  property  to  complainant  was  a  valid  and  binding  contract 
between  them;  that  complainant  performed  his  part  of  it, 
and  that  Moore  had  sufficient  knowledge  of  the  agreement 
to  charge  him  with  notice  thereof,  and  that  those  claiming 
under  him  in  equity  took  the  property  as  naked  trustees 
for  the  benefit  of  complainant ;  that  the  statute  of  frauds,  un- 
der the  circumstances,  was  not  a  defense,  but  that  complain- 
ant was  chargeable  with  notice  of  his  legal  and  equitable 
rights  to  enforce  the  trust  as  early  as  December,  1894,  but 
failing  to  take  any  steps  to  do  so  until  the  commencement  of 
this  suit,  July  8,  1907,  he  is  barred  by  laches  and  the  statute 
of  limitations;  that  but  for  laches  and  the  statute  of  limita- 
tions complainant  would  be  entitled  to  a  decree  for  the  con- 
veyance of  the  real  estate  to  him  and  for  an  accounting  for 
the  property  and  the  rents  and  profits.  He  reported  the  de- 
fendants were  entitled  to  a  decree  dismissing  complainant's 
bill.  Both  parties  filed  objections,  Avhich  were  overruled  by 
the  master  and  by  order  of  the  court  stood  as  exceptions  on 
the  hearing.  The  exceptions  filed  by  defendants  were  over- 
ruled. The  exceptions  filed  by  complainant  were  sustained 
and  a  decree  entered  granting  the  relief  prayed  for.  From 
that  decree  the  defendants  have  prosecuted  this  appeal. 

The  bill  in  this  case  proceeds  upon  two  theories  recognized 
by  both  parties  in  their  briefs:  1.  That  John  H.  IMoore  was 
the  trustee  of  a  constructive  trust  arising  out  of  the  facts 
and  circumstances  under  which  he  obtained  title  to  the  prop- 
erty in  controversy;  2.  That  David  L.  Evans  *^^  made  a  valid 
and  binding  contract  with  complainant  to  leave  him  his  prop- 
erty, and  that  complainant  is  entitled  to  the  enforcement  of 
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the  performance  of  that  contract  against  the  devisees  of  John 
H.  Moore. 

1.  On  the  first  ground  mentioned  we  do  not  think  the  evi- 
dence would  warrant  the  relief  prayed  by  complainant.  Con- 
ceding that  the  evidence  shows  Moore  promised  David  L. 
Evans  to  hold  the  property  in  trust  for  the  benefit  of  com- 
plainant, this  alone  would  not  create  a  trust  which  could  be 
enforced  where  the  statute  of  frauds  was  interposed  as  a  de- 
fense. A  mere  parol  promise  of  a  grantee  or  devisee  to  hold 
the  title  to  property  in  trust,  unattended  with  any  fraud  in 
procuring  the  conveyance  or  devise  to  be  made,  does  not  raise 
a  resulting  trust.  This  question  has  been  so  often  the  sub- 
ject of  decision  by  this  court  that  it  will  be  unnecessary  to 
do  more  than  to  refer  to  some  of  the  cases.  In  Lantry  v. 
Lantry,  51  111.  458,  2  Am.  Rep.  310,  will  be  found  a  discus- 
sion of  the  question  and  the  citation  of  numerous  authorities. 
In  that  case  it  was  said  (p.  464)  :  "It  will  be  observed  that 
in  all  these  cases  there  is  something  more  than  the  mere  re- 
ceipt of  the  title  to  real  estate  with  a  parol  promise  to  hold 
it  subject  to  a  trust.  There  is  an  interference  with  the  owner 
of  the  property,  by  means  of  which  he  is  induced  to  forego 
the  execution  by  himself  of  his  designs  for  the  benefit  of  a 
third  person,  and  to  leave  the  execution  to  the  party  delud- 
ing him  by  a  false  promise  and  through  such  false  promise 
obtaining  title  to  the  property If  A  voluntarily  con- 
veys land  to  B,  the  latter  having  taken  no  measure  to  procure 
the  conveyance,  but  accepting  it  and  verbally  promising  to 
hold  the  property  in  trust  for  C,  the  case  falls  within  the  stat- 
ute and  chancery  will  not  enforce  the  parol  promise.  But  if  A 
was  intending  to  convey  the  land  directly  to  C,  and  B  inter- 
posed and  advised  A  not  to  convey  directly  to  C,  but  to  con- 
vey to  him,  promising  if  A  would  do  so  he  (B)  would  hold 
the  land  in  trust  for  C,  chancery  will  lend  its  aid  to  enforce 
the  *•*  trust,  upon  the  ground  that  B  obtained  the  title  by 
fraud  and  imposition  upon  A."  The  rule  announced  in  the 
Lantry  case  was  not  new.  It  was  the  law  as  laid  down  in 
text-books  and  followed  generally  by  all  courts.  A  few  of 
the  many  cases  decided  since  the  Lantry  case,  where  that 
case  was  cited  with  approval,  are  Walter  v.  Klock,  55  111.  362 , 
Fischbeck  v.  Gross,  112  111.  208 ;  Biggins  v.  Biggins,  133  111. 
211,  24  N.  E.  516;  Champlin  v.  Champlin,  136  111.  309,  29 
Am.  St.  Rep.  323,  26  N.  E.  526;  Pope  v.  Dapray,  176  111.  478, 
52  N.  E.  58;  Williams  v.  Williams,  180  111.  361,  54  N.  E.  259; 
Markham  v.  Katzenstein,  209  111.  607,  70  N.  E.  1071. 

The  evidence  in  this  record  shows  that  David  L.  Evans,  at 
the  time  he  made  his  will,  did  not  desire  or  intend  then  to 
place  the  title  in  complainant.  Complainant  was  to  some 
extent  dissipated,  and  his  uncle  thought  it  would  not  be  wise 
to  give  him  the  immediate  control  of  the  property.     For  that 
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reason  he  desired  to  place  the  title  in  someone  else  for  the 
time  being.  Moore  did  not  solicit  or  request  that  the  devise 
be  made  to  him  to  hold  for  the  benefit  of  complainant,  and 
did  nothing  to  induce  it  to  be  so  made,  beyond,  possibly, 
promising  David  L.  Evans  to  hold  the  title  for  the  benefit  of 
complainant  until  he  was  more  mature  in  years  and  less  given 
to  dissipation.  It  was  the  intention  and  desire  of  Evans  to 
devise  the  property  to  Moses  C  Weyburn  before  he  ever  said 
anything  to  Moore  about  it.  Weyburn  testified  he  declined 
to  accept  the  devise  and  recommended  Evans  to  make  it  to 
Moore,  and  it  was  at  his  suggestion  that  the  devise  was  so 
made.  "We  do  not  think  the  contention  of  the  complainant 
that  Moore  fraudulently  prevented  David  L.  Evans  from  ex- 
pressing in  the  will  the  trust  upon  which  the  property  was 
devised  is  sustained  by  the  evidence.  There  is  no  proof  that 
Evans  ever  said  or  did  anything  to  indicate  that  he  intended 
or  thought  it  advisable  to  express  in  the  will  the  trust  upon 
which  he  devised  the  property.  It  is  true,  the  will  states 
that  all  the  property  should  "go  to  and  be  the  absolute  prop- 
erty of  the  said  John  H.  Moore."  The  will  was  written  by 
a  lawyer  ^"^  of  high  standing  in  the  profession,  in  the  pres- 
ence of  Moore  and  Weyburn,  and  after,  as  testified  to  by 
Weyburn,  he  was  told  by  both  of  them  the  purpose  for  which 
the  devise  was  made  to  Moore.  Evans  was  very  ill  and 
feeble  in  body  at  the  time  he  executed  the  will,  but  according 
to  the  testimony  of  Weyburn,  which  is  uncontradicted,  his 
mind  was  clear  enough  when  he  gave  directions  for  the  prepa- 
ration of  the  will  to  fully  understand  the  purpose  of  making 
it  and  the  disposition  he  desired  to  make  of  his  property, 
and  no  suggestion  was  made  by  him  that  the  trust  be  writ- 
ten in  the  will.  Apparently  all  parties  having  knowledge 
of  the  transaction  relied  on  the  verbal  promise  of  Moore  and 
did  not  think  it  necessary  to  write  in  the  will  the  conditions 
of  the  devise.  If  the  decree  depended  alone  upon  the  en- 
forcement of  a  constructive  trust  we  are  of  opinion  it  could 
not  be  sustained. 

2.  The  proof  shows  that  David  L.  Evans  came  to  this  coun- 
try from  Wales  many  years  ago  and  had  lived  at  Dixon,  Illi- 
nois, a  long  time.  He  was  a  childless  widower  for  many  years 
and  lived  in  rooms  in  the  two-story  building  on  a  lot  owned 
by  him  in  the  city  of  Dixon,  which  constitutes  the  bulk  of  his 
estate.  At  the  time  of  his  death  he  owned  personal  property 
to  the  value  of  eleven  hundred  dollars.  All  his  relatives 
lived  in  Wales  and  were  citizens  of  Great  Britain.  In  the 
latter  part  of  1891  he  first  wrote  requesting  his  nephew,  who 
was  then  twenty-four  or  twenty-five  years  old,  to  come  to 
Dixon,  renounce  his  allegiance  to  Great  Britain  and  become 
a  citizen  of  the  United  States,  promising  if  his  nephew  would 
do  so  he  would  leave  him  all  his  property  at  his  death.     Two 
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or  three  of  the  letters  written  by  David  L.  Evans  had  been 
lost,  but  members  of  the  family  of  complainant,  whose  depo- 
sitions were  taken  in  Wales,  testified  they  read  and  heard 
read  the  lost  letters ;  that  in  them  David  L.  Evans  urged  com- 
plainant to  come  to  Dixon  to  live,  and  said  if  he  would  do 
so  he  would  leave  complainant  all  of  his  property  at  the  time 
of  his  death,  as  he  ®*  had  no  relatives  in  this  country  to 
whom  he  could  leave  it.  Three  letters  written  by  David  L. 
Evans  to  his  nephew  in  February,  1892,  were  introduced  in 
evidence.  In  one  of  them  the  writer  states  he  incloses  a 
ticket  from  Liverpool  to  Dixon  and  thirty  dollars  in  money. 
In  all  of  them  the  writer  expresses  a  great  desire  that  com- 
plainant come  to  Dixon  and  become  a  citizen  of  this  country 
as  soon  as  he  can,  under  the  law,  after  arriving.  In  one  or 
more  of  them  he  states  he  has  made  his  will,  and  expresses 
some  apprehension  about  whether  he  will  live  until  his 
nephew  arrives.  He  says  his  will  is  in  the  vault  of  the  City 
National  Bank;  that  John  H.  Moore  and  a  Mr.  Carpenter 
are  executors  of  it,  and  advises  complainant,  if  the  writer 
should  not  survive  until  he  arrives,  to  confer  with  ]\Ioore  and 
Carpenter,  in  the  hands  of  one  or  both  of  whom  would  be  left 
all  his  affairs.  He  expresses  anxiety  that  complainant  shall 
take  out  his  first  papers  for  naturalization  immediately  upon 
his  arrival  at  Dixon,  and  advises  him  to  take  possession  of 
the  building  at  once  if  he  (David  L.  Evans)  should  not  be 
alive  when  complainant  arrives.  These  letters  show  conclu- 
sively that  David  L.  Evans  promised  complainant,  in  writing. 
if  he  would  come  to  Dixon  and  become  a  citizen  of  the  United 
States  the  writer  would  leave  him  all  of  his  estate  and  prop- 
erty. The  agreement  and  promise  were  in  writing.  Com- 
plainant complied  with  this  request  and  performed  the  con- 
ditions imposed  upon  him  by  David  L.  Evans. 

An  agreement,  based  upon  a  valuable  consideration,  to 
make  a  particular  disposition  of  property  by  will  will  be  en- 
forced in  equity  against  those  to  whom  the  legal  title  has  de- 
scended, and  the  remedy  will  not  be  allowed  to  be  defeated 
by  a  devise  or  conveyance  during  the  lifetime,  inconsistent 
with  the  agreement,  unless  rights  of  purchasers  deserving  of 
protection  have  intervened;  and  where  specific  performance 
would  be  decreed  between  the  original  parties  to  the  contract, 
it  will  be  decreed  as  to  all  who  claim  under  them,  unless  in- 
tervening equities  would  make  the  decree  ®^  an  injustice  to 
the  parties:  Whiton  v.  Whiton,  179  111.  32,  53  N.  E.  722; 
Hudnall  v.  Ham,  183  111.  486,  75  Am.  St.  Rep.  724,  56  N.  E. 
172,  48  L.  R.  A.  557;  Oswald  v.  Nehls,  233  111.  438,  84  N.  E. 
619.  The  consideration  for  the  agreement  was  that  com- 
plainant should  leave  his  parents,  brothers,  sisters  and  other 
relatives,  renounce  allegiance  to  the  land  of  his  birth,  come 
to  this  country  to  live  and  become  a  citizen  of  the  IJnited 
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States.  It  was  not  a  case  of  a  promise  to.  make  a  gift  without 
consideration,  but  was  an  agreement  made  upon  a  legal,  valid 
consideration,  and  when  performed  by  complainant  the  agree- 
ment became  binding  upon  David  L.  Evans  and  the  law  im- 
posed upon  him  the  obligation  of  performing  it:  Shutt  v. 
Missionary  Society,  41  N.  J.  Eq.  115,  3  Atl.  398;  Bush  v. 
Whitaker,  45  Misc.  Rep.  74,  91  N.  Y.  Supp.  616;  Spencer 
V.  Spencer,  25  R.  I.  239,  55  Atl.  637 ;  26  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  p.  26. 

It  is  insisted  by  the  defendants  that  no  services  were  per- 
formed by  complainant  for  David  L.  Evans  and  that  the 
consideration  for  the  agreement  was  inadequate.  The  agree- 
ment did  not  require  the  performance  of  any  service  by  com- 
plainant for  David  L.  Evans.  There  is  no  evidence  in  the 
record  tending  to  show  that  David  L.  Evans  contemplated 
or  required  the  performance  of  any  service  for  his  benefit  by 
complainant  as  one  of  the  conditions  of  leaving  complainant 
his  property.  David  L.  Evans  appears  to  have  been  engaged 
in  no  business  at  the  time  the  agreement  was  made  and  did 
not  engage  in  any  business  before  his  death.  He  lived  in 
rooms  in  his  building,  and,  when  well,  kept  his  own  house 
and  for  the  most  part  prepared  his  own  meals.  He  seems 
neither  to  have  required  nor  desired  the  services  of  anyone 
else  except  in  case  of  illness.  Upon  the  arrival  of  complain- 
ant at  Dixon  he  went  to  the  rooms  of  his  uncle  and  resided 
there  for  a  time  until  he  secured  employment,  after  which 
he  boarded  at  other  places.  When  his  uncle  was  sick  he  re- 
turned to  the  rooms  kept  by  him  and  gave  him  such  attention 
as  he  was  able  to  do.  There  is  some  evidence  tending  to  show 
that  occasionally  there  was  friction  between  the  uncle  and 
nephew,  due,  probably,  to  ''**  complainant's  drinking.  One 
witness  testified  he  heard  complainant  on  one  occasion  speak 
disrespectfully  of  his  uncle,  and  say  he  could  see  him  die 
and  tell  him  he  had  to  die,  but  there  is  no  other  testimony 
in  the  record  tending  to  show  any  lack  of  respect  for  or  duty 
toward  his  uncle  by  complainant.  On  the  contrary,  aside 
from  drinking,  there  is  no  evidence,  except  that  of  the  one 
witness  referred  to,  that  complainant  was  ever  lacking  in  re- 
spect for  his  uncle,  and  there  is  no  evidence  that  he  ever  failed 
in  the  performance  of  any  duty  or  service  requested  or  de- 
sired by  his  uncle,  except  in  the  matter  of  drinking.  The 
evidence  does  not  show  that  complainant  was  badly  dissipated, 
but  that  he  drank  intoxicating  liquors  chiefly  when  out  of  em- 
ployment, and  occasionally  became,  to  some  extent,  intoxi- 
cated. While  this  was  displeasing  to  the  uncle,  it  was  not 
a  condition  imposed  by  him  when  he  made  the  agreement  to 
leave  his  property  to  complainant  that  he  should  abstain  from 
the  use  of  intoxicating  liquors,  and  it  clearly  appears  from 
the  evidence  that  David  L.  Evans  never  intended  to  deprive 
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complainant  of  the  property  absolutely  or  refused  to  per- 
form his  agreement  because  of  his  nephew's  habit  of  drinking, 
but  merely  wished  to  postpone  the  time  when  he  would  come 
into  possession  and  control  of  it  until  his  habits  had  been 
improved.  Nothing  complainant  did  or  failed  to  do  relieved 
David  L.  Evans  of  his  obligation  to  perform  his  agreement. 
It  is  a  fair  inference,  we  think,  from  all  the  evidence,  that 
John  H.  Moore  knew  of  the  agreement,  but  whether  he  did 
or  not  is  unimportant.  He  paid  no  consideration  for  the 
title  to  the  property,  and,  whether  he  had  knowledge  of  the 
agreement  or  not,  he  took  it  subject  to  the  rights  of  complain- 
ant. Upon  the  performance  of  the  contract  by  complainant 
David  L.  Evans  became  trustee  for  his  benefit  and  Moore 
took  the  property  subject  to  the  trust,  and  his  devisees  took 
it  in  like  manner.  "Wherever  property,  real  or  personal, 
which  is  already  impressed  with  or  subject  to  a  trust  of  any 
kind,  express  or  by  operation  of  '^^  law,  is  conveyed  or  trans- 
ferred by  the  trustees,  not  in  the  course  of  executing  and  carry- 
ing into  effect  the  terms  of  an  express  trust,  or  devolves  from 
a  trustee  to  a  third  person  who  is  a  mere  volunteer  or  is  a 
purchaser  with  actual  or  constructive  notice  of  the  trust,  then 
the  rule  is  universal  that  such  heir,  devisee,  successor  or  other 
voluntary  transferee,  or  such  purchaser  with  notice,  acquires 
and  holds  the  property  subject  to  the  same  trust  which  before 
existed  and  becomes  himself  a  trustee  for  the  original  bene- 
ficiary. Equity  impresses  the  trust  upon  the  property  in 
the  hands  of  the  transferee  or  purchaser,  compels  him  to  per- 
form the  trust  if  it  be  active  and  to  hold  the  property  subject 
to  the  trust,  and  renders  him  liable  to  all  the  remedies  which 
may  be  proper  for  enforcing  the  rights  of  the  beneficiary. 
It  is  not  necessary  that  such  transferee  or  purchaser  should 
be  guilty  of  positive  fraud  or  should  actually  intend  a  viola- 
tion of  the  trust  obligation.  It  is  sufficient  that  he  acquires 
property  upon  which  a  trust  is,  in  fact,  impressed,  and  that 
he  is  not  a  bona  fide  purchaser  for  a  valuable  consideration 
and  without  notice.  This  universal  rule  forms  the  protection 
and  safeguard  of  the  rights  of  beneficiaries  in  all  kinds  of 
trust.  It  enables  them  to  folloAv  trust  property — lands,  chat- 
tels, funds  of  securities,  and  even  of  money — as  long  as  it 
can  be  identified,  into  the  hands  of  all  subsequent  holders 
who  are  not  in  the  position  of  bona  fide  purchasers  for  value 
and  without  notice.  It  furnishes  all  those  distinctively  equi- 
table remedies  which  are  so  much  more  efficient  in  securing 
the  beneficiary's  rights  than  the  mere  pecuniary  recoveries 
of  the  law":  Pomeroy's  Equity  Jurisprudence,  sec.  1048. 
Therefore,  unless  the  complainant  is  barred  by  laches  or  the 
statute  of  limitations  from  asserting  his  rights,  we  think  he 
is  entitled  to  the  enforcement  of  the  agreement  of  David  L. 
Evans  against  the  devisees  of  John  II.  Moore. 
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While  courts  of  equity  usually  follow  the  law  in  applying 
the  statute  of  limitations,  and  especially  so  in  cases  ''^  where 
courts  of  law  and  equity  have  concurrent  jurisdiction,  yet 
where  the  jurisdiction  of  courts  of  equity  is  exclusive  it  is 
not  bound  by  the  limitations  applicable  to  actions  at  law,  but 
may  restrict  or  enlarge  them  according  to  the  peculiar  cir- 
cumstances of  the  particular  case.  "While  the  limitation 
fixed  by  the  statute  is  ordinarily  followed  as  a  convenient 
measure  for  determining  the  length  of  time  that  ought  to  op- 
erate as  a  bar,  it  is  not  regarded  as  conclusive  or  binding. 
Relief  may  be  refused  although  the  time  fixed  by  the  statu- 
tory limitation  has  not  expired  or  may  be  granted,  although 
the  time  of  such  limitation  has  long  elapsed.  In  some  cases 
of  purely  equitable  jurisdiction  time  may  never  be  a  bar": 
19  Am.  &  Eng.  Ency.  of  Law,  p.  154.  "The  result  of  this 
rule  of  analogy  is,  that  courts  of  equity,  in  cases  in  which 
their  jurisdiction  is  exclusive,  adopt  the  limitation  provided 
by  statute  for  analogous  remedies  at  law  as  fixing  the  period 
beyond  which  any  delay  requires  explanation  and  within 
which  any  suit  may  be  brought,  unless  it  affirmatively  ap- 
pears that  peculiar  facts  exist  which  justify  the  application 
of  some  equitable  exception  to  the  ordinary  rules.  In  short, 
it  makes  the  statute  controlling  in  the  absence  of  proof  of 
special  circumstances  showing  that  its  strict  application  would 
work  injustice  and  wrong.  The  persuasiveness  of  the  stat- 
ute acquires  the  force  and  effect  of  absolute  law  unless  the 
inequity  of  such  an  application  of  the  rule  is  made  clearly 
apparent":  19  Am.  &  Eng.  Ency.  of  Law,  pp.  160,  161. 
This  rule  has  been  repeatedly  announced  by  this  court. 
"The  statute  of  limitations  is  a  purely  legal,  as  contra- 
distinguished from  an  equitable  defense,  and  although  courts 
of  equity  will  ordinarily  act  in  obedience  and  in  analogy  to 
the  statute  of  limitations,  yet  they  will  also,  in  proper  cases, 
interfere  in  actions  at  law  to  prevent  the  bar  of  the  statute 
where  it  would  be  inequitable  and  unjust:  2  Story's  Equity 
Jurisprudence,  sec.  1521.  And  so  it  has  been  held  that  where 
the  obligation  is  clear  and  its  essential  character  has  not  been 
affected  by  the  lapse  of  time,  equity  will  enforce  ''^  a  claim 
of  long  standing  as  readily  as  one  of  recent  origin,  as  between 
the  immediate  parties  to  the  transaction":  Thorndike  v. 
Thorndike,  142  111.  450,  34  Am.  St.  Rep.  90,  32  N.  E.  510,  21 
L.  R.  A.  71.  In  Reynolds  v.  Sumner,  126  111.  58,  9  Am.  St. 
Rep.  523,  18  N.  E.  334,  1  L.  R.  A.  327,  the  court  said:  "Ordi- 
narily, courts  of  equity  adopt  the  time  fixed  by  statute  for 
barring  claims  at  law,  in  analogous  cases,  as  the  period  at  the 
end  of  which  they  will  conclude  recovery  in  equity.  This  rule 
is  by  no  means  inflexible,  and  its  application  will  always  de- 
pend, upon  consideration  of  the  allegations  and  proof,  whether 
the  presumption  from  which  the  bar  arises  prevails.     The 
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presumption  arising  from  the  mere  lapse  of  time  may  be  re- 
pelled by  proof  of  other  facts  and  circumstances  inconsistent 
with  it.  When  possession  of  trust  property  is  taken  by  the 
trustee  under  the  trust  it  is  the  possession  of  the  cestui  que 
trust,  whether  the  trust  be  express  or  implied,  and  cannot 
be  adverse  until  the  trust  is  openly  disavowed  or  denied  and 
this  fact  is  brought  home  to  the  knowledge  of  the  cestui  que 
trust."  In  Board  of  Supervisors  v.  Winnebago  Swamp 
Drainage  Co.,  52  111.  299,  it  was  said:  "The  fact  that  the 
statute  is  positive  in  its  terms  will  not,  under  all  circum- 
stances, operate  as  a  bar  in  equity.  There  are  cases  in  which 
a  court  of  equity  will  not  permit  the  bar  of  the  statute  to 
be  interposed  against  conscience,  and  it  will  supply  and  ad- 
minister a  remedy  within  its  jurisdiction  and  enforce  the 
right  for  the  prevention  of  a  fraud."  This  language  was 
cited  with  approval  in  Kelly  v.  Donlin,  70  111.  378,  and  Far- 
well  v.  Great  Western  Tel.  Co.,  161  111.  522,  44  N.  E.  891. 
Authorities  might  be  multiplied,  but  we  deem  the  rule  so  well 
established  as  not  to  require  the  further  citation  of  cases. 

The  question  then  arises.  Is  the  rule  announced  in  those 
cases  applicable  to  this  case?  We  think  this  question  must 
be  answered  in  the  affirmative.  One  witness,  an  old  lady, 
who  was  present  when  the  will  was  executed  and  signed  it 
as  a  witness,  testified  she  heard  John  H.  Moore  say  to  the 
complainant,  immediately  after  the  will  was  executed,  that 
'''*  it  was  made;  that  everything  was  all  right  and  he  would 
turn  the  property  over  to  complainant  later.  A  large  num- 
ber of  witnesses  testified  to  declarations  by  Moore,  made  on 
different  occasio  s,  that  he  held  the  property  for  the  benefit 
of  the  complainant.  To  some  of  them  he  stated  he  would  turn 
it  over  to  him  when  his  habits  became  better,  and  to  one,  at 
least,  that  he  would  turn  the  property  over  to  the  complain- 
ant when  he  married.  These  declarations  were  made  fre- 
quently up^  to  within  three  or  four  years  of  Moore's  death. 
While  there  is  no  proof  of  any  such  declarations  or  state- 
ments during  the  last  three  or  four  years  of  his  life,  there  is 
no  evidence  that  he  at  any  time  denied  holding  the  property 
in  trust  for  complainant.  In  addition  to  the  trust  relation 
sustained  by  him  to  the  complainant,  Moore  manifested 
friendship  for  and  a  deep  interest  in  the  welfare  of  complain- 
ant. He  was  anxious  that  complainant  should  become  a 
Christian  and  join  the  Baptist  church  of  which  Moore  was  a 
member.  He  solicited  him  to  attend  church  and  Sunday- 
school  and  wrote  him  about  his  spiritual  welfare.  Complain- 
ant did  finally  join  the  church,  and  the  friendly  relations 
between  him  and  Moore  appear  never  to  have  been  disturbed. 
While  Moore  retained  possession  and  control  of  the  property, 
so  far  as  the  record  shows  he  never  claimed  it  as  his  absolute 
property,  and,  under  the  relations  existing  between  him  and 
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complainant  and  the  purpose  for  which  he  claimed  the  con- 
trol of  the  property,  we  do  not  think  it  can  be  said  that 
]\Ioore's  possession  was  adverse  to  complainant.  He  allowed 
complainant  to  keep  rooms  in  the  building  for  a  time  with- 
out the  payment  of  rent.  He  also  allowed  complainant  to 
collect  rent  for  rooms  occupied  by  others  for  a  while.  At  one 
time  he  gave  complainant  fifty  dollars  in  money  to  enable 
him  to  buy  a  bicycle.  His  conduct  and  declarations  were 
such  as  to  lull  complainant  into  a  feeling  of  security  and  cause 
him  to  believe  that  Moore  would  do  precisely  as  he  said  he 
would  do,  and  that  there  was  no  necessity  for  any  resort 
''^  to  the  courts  to  secure  his  rights.  Moore  kept  the  account 
of  the  estate  and  property  of  David  L.  Evans  in  his  name 
as  executor  and  separate  and  apart  from  his  private  account. 
While  he  stated  in  his  final  report,  in  June,  1903,  that  as  ex- 
ecutor of  the  David  L.  Evans  estate  he  had  taken  possession 
of  the  property  as  owner  in  fee  and  that  no  one  else  was  in- 
terested in  it,  there  is  no  proof  that  complainant  had  any 
actual  knowledge  of  the  report;  and  even  if  he  had,  under 
the  fiduciary  relations  existing  between  him  and  Moore  and 
the  trust  and  confidence  reposed  in  Moore  by  him,  we  do  not 
think  this  act,  alone,  sufficient  to  charge  complainant  with 
notice  that  Moore  claimed  adversely  to  him.  The  proof  justi- 
fies the  conclusion  that  complainant  refrained  from  asserting 
his  rights  by  reason  of  the  assurances  and  conduct  of  Moore, 
and  it  would  be  inequitable  and  unconscionable  to  permit 
Moore,  or  the  devisees  who  represent  him,  to  reap  the  benefit 
of  his  own  wrong  hy  sustaining  the  statute  of  limitations  as 
a  defense.  The  delay  of  complainant  in  asserting  his  rights 
worked  no  injury  to  Moore  or  his  devisees,  and  they  were  not 
induced  to  do  anything,  or  refrain  from  doing  anything,  that 
would  make  it  inequitable  to  require  them  to  account  to  com- 
plainant for  the  property  which,  in  effect,  he  bought  and 
paid  for  and  his  uncle  intended  him  to  have,  and  which 
Moore  and  his  devisees,  entire  strangers  to  the  blood  of  David 
L.  Evans,  never  paid  one  cent  for. 

For  the  same  reasons  that  equity  will  not  permit  the  defense 
of  the  statute  of  limitations  it  wall  not  permit  laches  to  be 
interposed  as  a  bar  to  the  relief  sought  by  the  complainant. 

The  decree  of  the  circuit  court  will  be  affirmed. 


EesvUing  Trusts  are  discussed  in  the  notes  to  Ncill  v.  Keese,  51  Am. 
Dec.  751;  Stonecipber  v.  Kear,  127  Am.  St.  Eep.  252. 

An  Agreement,  upon  Sufficient  Covsideration,  to  Devise  or  Bequeath 
Property  is  valid  and  enforceable:  Waters  v.  Oline,  121  Ky.  611,  123 
Am.  St.  Rep.  215;  Teske  v.  Dittberner,  70  Neb.  544,  113  Am.  St.  Rep. 
802;  Laird  v.  Vila,  93  Minn.  45,  106  Am.  St.  Rep.  420;  Stellmacher  v. 
Bmder,  89  Minn.  507,  99  Am.  St.  Rep.  009;  Carmichael  v.  Carmichael, 
72  Mich.  76,  16  Am.  St.  Rep.  528.  See,  also,  cases  cited  in  the  note  to 
Johnson  v.  Hubbell,  66  Am.  Dec.  784. 
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A  Valid  Agreement  to  Devise  Property  may  be  Specifically  Enforced, 
and  equity  will  impress  a  trust  upon  the  property  which  will  follow 
it  into  the  hands  of  personal  representatives  of  the  promisor,  or  gran- 
tees without  consideration:  Teske  v.  Dittberner,  70  Neb.  544,  113  Am. 
St.  Rep.  802;  note  to  Johnson  v.  Hubbell,  66  Am.  Dec.  787.  As  to  the 
specific  performance  of  an  agreement  to  devise  land  in  return  for  per- 
sonal services,  see,  also.  Laird  v.  Vila,  93  Minn.  45,  106  Am.  St.  Rep. 
420;  Carmichael  v.  Carmichael,  72  Mich.  76,  16  Am.  St.  Rep.  528.     . 

If  an  Agreement  to  Make  a  Devise  of  Property  to  Another  is  Violated 
by  a  conveyance  of  th©  property  to  a  third  person,  without  considera- 
tion, or  with  notice,  the  conveyance  may  be  iwimediately  set  aside  at 
the  suit  of  the  promisee  who  is  defrauded  thereby:  Teske  v.  Ditt- 
berner, 70  Neb.  544,  113  Am.  St.  Rep.  802;  Carmichael  r.  Carmichael, 
72  Mich.  76,  16  Am.  St.  Rep.  528.  That  a  conveyance  will  not  be 
allowed  to  defeat  rights  under  such  a  contract,  see,  also,  Quinn  v. 
Quinn,  5  S.  D.  328,  49  Am.  St.  Rep.  875.  In  such  cases,  equity  will 
often  charge  those  holding  the  property  under  the  will  with  a  trust  for 
the  benefit  of  the  party  to  whom  it  was  agreed  to  be  given:  Note  to 
Johnson  v.  Hubbell,  66  Am.  Dec.  787. 

The  Extent  of  the  Adoption  of  Statutory  Periods  of  Limitation  in 
equity  is  stated  in  the  note  to  Neppach  v.  Jones,  23  Am.  St.  Rep.  149; 
Deadman  v.  Yantis,  230  111.  243,  120  Am.  St.  Rep.  291;  and  in  the  note 
to  Frame  v.  Kenny,  12  Am.  Dec.  371,  showing  the  rule  in  cases  of  ex- 
clusive equitable  cognizance.  The  Missouri  statute  of  limitations  ap- 
plies to  equitable  as  well  as  legal  causes  of  action:  Savings  Bank  v. 
Butchers'  etc.  Bank,  107  Mo.  133,  28  Am.  St.  Rep.  405. 

Excuse  for  Laches:  See  notes  to  Bell  v,  Hudson,  2  Am.  St.  Rep.  805, 
Neppach  v.  Jones,  23  Am.  St.  Rep.  149,  and  Williams  v.  Bennett,  75 
Ark.  312,  112  Am.  St.  Kep.  57. 


PROVIDENCE-WASHINGTON  INSURANCE  COMPANY 
V.  WESTERN  UNION  TELEGRAPH  COMPANY. 

[247  111.  84,  93  N.  E.  134.] 

TELEGRAMS — Care  and  Skill  in  Transmitting. — Telegraph 
companies  exercise  a  quasi-public  employment,  with  duties  analogous 
to  thos«  of  ccmimon  carriers,  and  are  required  to  use  a  high  degree  of 
care  and  skill  in  the  correct  and  prompt  transmission  of  messages. 
(p.  317.) 

TELEG-EAMS — Failure  to  Deliver. — Where  Insured  Property 
is  destroyed  by  fire,  but  the  policy  would  have  been  canceled  had  it 
not  been  for  the  negligence  of  a  telegraph  company  in  missending  a 
telegram,  the  proximate  cause  of  the  loss  to  the  insurance  company, 
by  reason  of  the  policy  not  having  been  canceled,  is  the  negligence 
of  the  telegraph  company  and  not  the  fire.     (pp.  316,  317.) 

TELEGRAM — Notice  of  Importance — Negligence. — When  a 
message  delivered  to  a  telegraph  company  for  transmission  relates  to 
an  important  business  transaction,  and  discloses  the  nature  of  the  busi- 
ness, the  company  has  all  the  information  necessary  to  show  that 
prompt  delivery  is  important,  and  to  charge  it  with  damages  resulting 
directly  from  negligent  failure  to  deliver,     (p.  317.) 

TELEGRAM — Failure  to  Deliver  Message  to  Cancel  Insurance. 
If  property  is  destroyed  by  fire  while  a  policy  of  insurance  thereon  is 
in  force  wliich  would  have  been  canceled  but  for  the  negligence  of  a 
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telegraph  company  in  missending  a  telegram  authorizing  the  cancella- 
tion of  the  policy,  the  loss  of  the  insurance  company  is  the  direct  re- 
sult of  the  negligence  of  the  telegraph  company,  and  the  telegraph 
company  is  liable  for  the  amount  of  the  loss  sustained  by  the  insur- 
ance company,  and  not  merely  for  the  difference  between  the  reason- 
able value  of  carrying  the  risk  for  the  additional  time  and  the  amount 
of  the  unearned  premium,     (p.  318.) 

Action  by  the  insurance  company  against  the  telegraph 
company  to  recover  damages  alleged  to  have  resulted  from 
the  failure  to  deliver  a  message.  The  insurance  company 
had  written  a  policy  of  insurance  on  a  paper-mill  in  Newark, 
Ohio,  which  policy,  with  the  company's  consent,  was  subse- 
quently assigned  to  the  Newark  Paper  Company,  that  com- 
pany having  acquired  the  paper-mill  property.  There  was 
a  clause  in  the  policy  which  authorized  its  cancellation  at  any 
time  by  the  insurer  upon  giving  five  days'  notice  of  the  can- 
cellation. In  about  four  months  after  the  assignment,  be- 
tween 11  and  12  o'clock  on  the  morning  of  April  29,  1902, 
F.  W.  Ransom,  the  state  agent  of  the  insurance  company, 
delivered  to  the  telegraph  company's  agent,  at  Van  AVert, 
Ohio,  for  transmission  to  M.  J.  Reese,  the  insurance  com- 
pany's local  agent  in  Newark,  Ohio,  the  following  message: 

"Van  Wert,  Ohio,  April,  30,  1902. 
"M.  J.  Reese,  Agt.  Providence-Washington  Ins.  Co. 

"Regret  must  cancel  paper  mill  line.  Dailv  was  passed 
inadvertently.  F.  W.  RANSOM." 

This  telegram  was  never  delivered  to  the  insurance  com- 
pany's agent  at  Newark,  Ohio.  On  May  2,  1902,  Reese  was 
instructed  by  mail  to  cancel  the  policy,  but  the  paper  com- 
pany insisted  upon  the  five  days'  notice  provided  for  in  the 
policy.  Before  the  five  days  had  expired  the  property  was 
burned.  The  paper  company  then  sued  the  insurance  com- 
pany and.  recovered  a  judgment.  A  compromise  was  effected, 
and  the  insurance  company  paid  twelve  hundred  dollars  in 
full  satisfaction  of  the  judgment.  This  action  was  brought 
in  the  municipal  court  of  Chicago  to  recover  the  twelve  hun- 
dred dollars  and  interest  from  the  time  of  its  payment.  The 
insurance  company  obtained  a  judgment  for  thirteen  hun- 
dred and  sixty-five  dollars.  That  judgment  was,  on  appeal, 
affirmed  by  the  appellate  court  for  the  first  district,  which 
granted  a  certificate  of  importance,  and  the  case  was  taken 
to  the  supreme  court  for  review. 

West,  Eckhart  &  Taylor,  George  H.  Fearons  and  Francis 
Raymond  Stark,  for  the  appellant. 

Bates,  Harding,  Edgerton  &  Bates,  for  the  appellee. 

»»  FARMER,  J.  Appellant  contends  (1)  that  its  failure 
to  deliver  the  message  was  not  the  proximate  cause  of  the 
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damage  sustained  by  appellee ;  that  the  fire  was  the  proximate 
cause,  and  although  the  failure  to  transmit  and  deliver  the 
message  to  appellee  prevented  the  cancellation  of  the  policy 
before  the  fire  occurred,  such  failure  is  too  remote  to  charge 
appellant  with  liability  for  the  loss  appellee  sustained  on 
account  of  the  fire;  (2)  the  breach  of  contract  to  deliver  the 
message  not  being  the  proximate  cause  of  the  injury,  the 
damages  to  be  recovered  are  such,  only,  as  according  to  the 
usual  course  of  things  result  from  the  breach;  that  the  fire 
could  not  have  been  foreseen  by  or  in  the  reasonable  contem- 
plation of  the  parties  to  the  contract  as  a  probable  result  of 
the  breach;  (3)  that  the  damages  not  arising  in  the  usual  and 
due  course  of  things  as  a  probable  result  of  the  failure  to 
deliver  the  message  but  out  of  circumstances  peculiar  to  the 
special  case,  they  are  not  recoverable  unless  the  special  cir- 
cumstances were  known,  or  may  necessarily  be  supposed  to 
have  been  known,  to  appellant  at  the  time  it  accepted  the  mes- 
sage. 

In  support  of  the  contention  that  the  failure  to  deliver  the 
message  could  not  in  any  sense  be  considered  as  the  proxi- 
mate cause  of  the  injury,  appellant  relies  upon  Morrison  v. 
Davis,  20  Pa.  171,  57  Am.  Dec.  695,  Denny  v.  New  York  Cent. 
R.  Co.,  13  Gray,  481,  74  Am.  Dec.  645,  Hoadley  v.  Northern 
Transp.  Co.,  115  Mass.  304,  15  Am.  Rep.  106,  and  other  cases 
from  other  jurisdictions.  The  Morrison  case  and  the  Denny 
case  were  referred  to  and  commented  upon  in  Wald  v.  Pitts- 
burg etc.  R.  R.  Co.,  162  111.  545,  53  Am.  St.  Rep.  332,  44  N. 
E.  888,  35  L.  R.  A.  356.  The  rule  announced  in  those  cases 
is,  that  where,  on  account  of  the  delay  of  the  carrier  in  trans- 
porting goods  delivered  to  it,  they  were  destroyed  or  damaged 
by  floods  beyond  the  power  of  the  carrier's  control,  the  proxi- 
mate cause  of  the  injury  is  the  flood  and  the  carrier  is  not 
liable.  ^^  The  rule  announced  by  those  cases  was  relied  upon 
in  this  court  in  the  Wald  case.  In  that  case  Wald  bought 
a  ticket  over  the  defendant  company's  railroad  from  Cincin- 
nati to  New  York  City  by  the  limited  express  and  checked 
his  baggage  for  transportation  on  the  same  train.  The  rail- 
road company  negligently  failed  to  put  the  baggage  on  that 
train,  but  sent  it  on  a  later  train,  and  it  was  destroyed  by 
the  Johnstown  flood.  The  limited  express  upon  which  Wald 
rode  and  which  should  have  carried  his  baggage  reached  its 
destination  in  safety.  This  court  refused  to  follow  the  rule 
announced  in  the  Morrison  and  Denny  cases,  and  said:  "A 
loss  or  injury  is  due  to  the  act  of  God  when  it  is  occasioned 
exclusively  by  natural  causes,  such  as  could  not  be  prevented 
by  human  care,  skill  and  foresight ;  and  where  property  com- 
mitted to  a  common  carrier  is  brought  by  the  negligence  of 
the  carrier  under  the  operation  of  natural  causes  that  wprk 
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its  destruction,  or  is  by  the  negligence  of  the  carrier  exposed 
to  such  cause  of  loss,  the  carrier  is  responsible. ' ' 

The  court  quoted  and  approved  the  statement  of  the  rule 
made  by  the  supreme  court  of  Missouri  in  Wolf  v.  American 
Exp.  Co.,  43  Mo.  421,  97  Am.  Dec.  406,  in  the  following  lan- 
guage: ''The  act  of  God  which  excuses  the  carrier  must  not 
only  be  the  approximate  cause  of  the  loss,  but  the  better 
opinion  is  that  it  must  be  the  sole  cause;  and  where  the  loss 
is  caused  by  the  act  of  God,  if  the  negligence  of  the  carrier 
mingles  with  it  as  an  active  and  co-operative  cause,  he  is 
still  responsible."  Many  authorities  are  cited  holding  this 
to  be  the  rule.  Appellant  says  the  AVald  case  dealt  with  the 
rule  as  applicable  to  common  carriers,  and  that  a  telegraph 
company  is  not  a  common  carrier.  So,  also,  were  the  courts 
dealing  with  common  carriers  in  the  Morrison  case  and  the 
Denny  case,  cited  by  appellant.  While  the  weight  of  author- 
ity is  that  telegraph  companies  are  not  common  carriers  and 
therefore  insurers  of  the  correct  and  prompt  transmission 
and  delivery  of  messages,  it  is  held  that  they  exercise  a  quasi- 
public  employment,  with  duties  ^^  analogous  to  those  of  com- 
mon carriers,  and  are  required  to  use  a  high  degree  of  care 
and  skill  in  the  correct  and  prompt  transmission  of  messages : 
Tyler  v.  Western  Union  Tel.  Co.,  60  111.  421,  14  Am.  Rep.  38. 
The  principle  of  the  rule  in  the  Wald  case  has  been  applied 
by  this  court  in  other  cases  not  involving  common  carriers 
and  loss  resulting  from  the  act  of  God :  City  of  Rock  Falls 
v.  Wells,  169  111.  224,  48  N.  E.  440;  Houren  v.  Chicago  etc. 
R.  Co.,  236  111.  620,  127  Am.  St.  Rep.  309,  86  N.  E.  611,  20 
L.  R.  A.,  N.  S.,  1110 ;  City  of  Joliet  v.  Shufeldt,  144  lU.  403, 
36  Am.  St.  Rep.  453,  32  N.  E.  969,  18  L.  R.  A.  750. 

In  support  of  the  second  and  third  propositions  of  appel- 
lant's defenses  it  relies  chiefly  upon  Hadley  v.  Baxendale,  9 
Ex.  341,  but  we  are  of  opinion  the  facts  of  this  case  bring 
it  within  the  rule  of  Postal  Telegraph-Cable  Co.  v.  Lathrop, 
131  111.  575,  19  Am.  St.  Rep.  55,  23  N.  E.  583,  7  L.  R.  A.  474. 
The  message  sent  by  appellee  to  its  agent  related  to  an  impor- 
tant business  transaction.  It  disclosed  the  nature  of  the 
business  to  be  the  cancellation  of  insurance  on  paper-mill 
property.  Appellant's  agent  could  not  have  been  ignorant 
of  the  fact  that  the  prompt  delivery  of  the  message  was  an 
important  matter.  The  mere  fact  that  the  telegraph  was  re- 
sorted to  instead  of  the  mails  between  points  in  the  same  state 
no  farther  apart  than  the  cities  from  which  and  to  which 
it  was  sent  was  sufficient  to  inform  the  agent  of  appellant 
that  it  was  important  to  appellee's  rights  that  the  message  be 
delivered  with  all  reasonable  speed,  and  that  if  this  was  not 
done  it  was  liable  to  result  in  injury  to  appellee.  Appellant 
had  all  the  information  necessary  to  charge  it  with  damages 
resulting  directly  from  a  failure  to  deliver  the  message,  and 
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under  the  rule  announced  in  the  cases  in  this  state  the  ap- 
pellee's loss  is  deemed  to  be  the  direct  result  of  the  negligence 
of  appellant  in  failing  to  transmit  and  deliver  to  the  sendee 
the  message.  That  appellant  was  negligent  is  conceded,  and 
its  counsel  in  their  brief  assume  that  if  the  appellant  had 
performed  its  duty  the  message  would  have  been  delivered 
early  in  the  afternoon  of  the  day  it  was  sent ;  that  the  ®^  in- 
surance would  have  been  terminated  before  the  fire  occurred, 
and  that  appellee  would  have  sustained  no  loss  by  reason  of 
the  fire. 

Considering  the  loss  of  appellee  as  the  direct  result  of  the 
negligence  of  appellant,  which  we  think  must  be  done  under 
the  decisions  in  this  state,  the  liability  would  be  the  amount 
of  the  loss  sustained  by  appellee,  and  not,  as  contended  by 
appellant,  the  difference  between  the  reasonable  value  of 
carrying  the  risk  for  the  additional  number  of  days  and  the 
amount  of  the  unearned  premium  on  the  policy.  In  the 
Lathrop  case  the  court  said:  "We  think  the  reasonable  rule, 
and  one  well  sustained  by  authority,  is,  that  where  a  message, 
as  written,  read  in  the  light  of  well-known  usage  in  commercial 
correspondence,  reasonably  informs  the  operator  that  the  mes- 
sage is  one  of  business  importance  and  discloses  the  transac- 
tion so  far  as  is  necessary  to  accomplish  the  purpose  for 
which  it  is  sent,  the  company  should  be  held  liable  for  all 
the  direct  damages  resulting  from  a  negligent  failure  to  trans- 
mit it,  as  written,  within  a  reasonable  time,  unless  such  negli- 
gence is  in  some  way  excused."  Hadley  v.  Baxendale,  9  Ex. 
341,  was  relied  upon  by  the  telegraph  company  in  that  case 
as  requiring  the  application  of  a  different  rule.  In  the  opin- 
ion of  the  court  in  the  Lathrop  case  a  large  number  of  cases 
are  cited  and  commented  upon,  and  while  the  decision  is  criti- 
cised and  sought  to  be  distinguished  by  appellant,  in  our 
opinion  we  could  not  adopt  the  rule  insisted  upon  by  it  with- 
out overruling  the  Lathrop  case,  and  we  are  not  convinced 
that  we  would  be  justified  in  doing  this. 

In  our  opinion  appellant  was  liable  for  appellee's  loss,  and 
the  judgment  of  the  appellate  Court  is  affirmed. 


One  may  Eecover  Damages  of  a  Telegraph  Company  for  undue  delay 
in  transmitting  and  delivering  a  telegram,  caused,  by  the  negligence  of 
the  company,  although  the  message  may,  after  the  damage  has  been 
sustained,  be  delivered:  Western  Union  Tel.  Co.  v.  Saunders,  164  Ala. 
234,  137  Am.  St.  Rep.  35.  As  to  when  the  negligent  failure  of  a  tele- 
graph company  to  deliver  a  message  is  the  proximate  cause  of  the 
death  of  a  horse,  see  Hendershot  v.  Western  Union  Tel.  Co.,  106  Iowa, 
529,  68  Am.  St.  Eep.  313. 

The  Elements  of  Damages  Eecoverdble  from  Telegraph  Companies  for 
a  failure  to  transmit  and  deliver  messages  are  discussed  in  the  notes 
to  Western  Union  Tel.  Co.  v.  Cooper,  10  Am.  St.  Rep.  778;  Kagy  v. 
Western  Union  Tel.  Co.,  117  Am.  St.  Rep.  286,  and  in  Western  Union 
Tel.  Co.  V.  Merritt,  55  Fla.  462,  127  Am.  St.  Rep.  169. 
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Knowledge  of  the  Imporiance  of  a  Telegram  as  affecting  the  question 
of  damages  ia  considered  in  the  notes  to  Western  Union  Tel.  Co.  v. 
Cooper,  10  Am.  St.  Eep.  785;  Kagy  v.  "Western  Union  Tel.  Co.,  117 
Am.  St.  Eep.  289;  and  in  Western  Union  Tel.  Co.  v.  Merritt,  55  Fla. 
462,  127  Am.  St.  Eep.  169;  Baker  v.  Western  Union  Tel.  Co.,  84  S.  C. 
477,  137  Am.  St.  Eep.  848;  Western  Union  Tel.  Co.  v.  Blackwell  etc. 
Co.,  24  Okl.  535,  138  Am.  St.  Eep.  893. 


SEARS  V.  CITY  OF  CHICAGO. 

[247  111.  204,  93  N.  E.  158.] 

STREETS — Held  in  Trust  for  the  Public. — Whatever  title  a 
city  has  in  its  streets  is  held  in  trust  for  the  public,  whether  it  owns 
the  fee  or  only  an  easement.  The  primary  object  of  the  trust  is  the 
interest  of  the  public,  which  must  always  be  paramount  to  all  other 
interests,     (p.  323.) 

STREETS — Encroachment  upon  Rights  of  Public. — A  city  can- 
not grant  away  the  rights  of  the  public  in  its  streets,  nor  can  such 
rights  be  encroached  upon  by  private  individuals,  with  or  without  the 
consent  of  the  municipality,  to  the  detriment  of  the  superior  rights 
of  the  public,     (p.  324.) 

STREETS — Dedication — Recording  Plat. — ^If  title  to  the  streets 
of  a  city  is  acquired  by  dedication  of  the  owner  in  accordance  with 
the  statute  relating  to  plats,  the  acknowledgment  and  recording  of 
such  plat  have  the  effect,  both  in  law  and  equity,  of  conveying  a  fee 
to  the  city  of  such  portions  of  the  premises  platted  as  are  noted  on 
the  plat  as  donated  to  the  public,     (p.  324.) 

STREETS. — An  Abutting  Lot  Owner  on  a  Street  which  has 
been  dedicated  to  the  public  in  accordance  with  the  statute  has  the 
right  of  ingress  and  egress,  and  an  easement  for  light  and  air  in 
addition  to  the  right  to  use  the  street  in  common  with  all  other  per- 
sons, but  he  has  no  right  to  an  exclusive  appropriation  of  the  street, 
either  on  the  surface  or  above  or  below  it,  without  the  consent  of  the 
municipality,     (p.  324.) 

STREETS — Use  not  Inconsistent  With  Public  Purpose. — A  city 
may,  under  the  power  of  exclusive  control  of  its  streets,  allow  any 
use  of  them  which  is  not  inconsistent  %vith  the  public  objects  for 
which  they  are  held,  and  may  regulate  such  use  and  fix  a  reasonable 
compensation  to  be  paid  for  the  same.     (p.  324.) 

STREETS — Power  of  City  to  Control  and  Regulate.— Where  a 
city  owns  the  fee  to  its  streets,  its  power  with  respect  to  the  control 
and  regulation  of  them  is  subject  to  no  limitation  except  that  the 
exercise  thereof  shall  be  reasonable  and  in  a  manner  to  safeguard  the 
paramount  right  of  the  public  to  the  free  and  unobstructed  use  of  the 
street  for  the  purpose  for  which  it  was  dedicated,     (p.  324.) 

STREETS — Use  by  Abutting  Owner  Who  Holds  Fee. — An  abut- 
ting lot  owner  who  owns  the  fee  to  the  center  of  the  street  has  the 
right  to  make  any  reasonable  use  of  the  same  which  does  not  interfere 
with  the  full  enjoyment  of  the  easement  that  is  held  for  the  use  of  the 
public;  and  the  city  cannot  compel  him  to  pay  for  thus  using  his  own 
property,     (p.  325.) 

STREETS — Use  of  Subsidewalk  Space. — An  Ordinance  provid- 
ing that  no  person  shall  use  space  underneath  the  surface  of  a  street, 
or  coniitruct  or  maintain,  any  structure  thereunder,  without  a  permit 
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from  the  city;  that  every  applicant  for  a  permit  shall  file  a  bond  to 
save  the  city  harmless  from  any  claim  for  damages  arising  out  of  the 
use  of  such  space  or  structure;  and  that  a  stated  compensation  shall 
be  paid  for  such  use,  is  valid  when  applied  to  the  owners  of  lots 
located  upon  streets  in  which  the  city  owns  the  fee,  but  cannot  be 
enforced  against  the  owners  of  lots  abutting  upon  streets  wherein  the 
city  has  only  an  easement,     (pp.  320,  325.) 

STREETS — Title  Acquired  by  Condemnation  Proceedings. — The 
acquisition  of  a  street  by  condemnation  proceedings'  leaves  the  fee  to 
the  center  of  the  street  in  the  abutting  owners,  subject  to  the  ease- 
ment held  by  the  city  for  the  use  of  the  public,     (p.  325.) 

DEDICATION.— The  Plat  of  School  Section  Addition  to  Chi- 
cago, not  having  been  executed  according  to  the  statute  then  in  force, 
amounted  merely  to  a  common-law  dedication,  and  the  abutting 
owners  took  the  fee  to  the  center  of  the  streets  marked  thereon,  (p. 
326.) 

CONSTITUTIONAL  LAW— Act  to  Cure  Plat— Prior  Convey- 
ances.— The  curative  act  of  1843,  intended  to  remedy  omissions  and 
defects  in  the  plat  of  School  Section  Addition  to  Chicago,  did  not  vest 
the  fee  in  the  streets  of  the  city.  The  title  of  the  abutting  lot  owners 
who  purchased  lots  in  that  addition  before  the  passage  of  the  act  had 
became  vested  to  the  center  of  the  streets,  and  that  act  could  not  dis- 
turb the  vested  rights  acquired  to  the  center  of  the  streets  by  deed 
from  the  owner,     (p.  326.) 

STREETS — Private  Use  by  Abutting  Owner. — The  title  of  an 
abutting  owner  to  the  center  of  the  street,  where  the  city  does  not 
own  the  fee,  ia  not  a  contingent  interest,  or  a  mere  expectancy,  but  is 
a  present  subsisting  ownership  of  the  fee,  subject  to  the  easement  of- 
the  public,  which  he  may  subject  to  any  private  use  he  sees  fit,  in 
connection  with  his  premises,  which  is  consistent  with  the  dominant 
rights  of  the  public  in  the  easement,     (p.  326.) 

CONSTITUTIONAL  LAW— Retrospective  Statute,— Any  stat- 
ute which,  acting  retrospectively,  deprives  one  of  vested  property 
rights  is  unconstitutional,     (p.  327.) 

Wilson,  Moore  &  Mcllvaine,  for  the  appellant. 

Edward  J.  Brundage  and  "William  D.  Barge^  for  the  ap- 
pellee. 

210  VICKERS,  C.  J.  Herbert  M.  Sears,  as  trustee  under 
the  will  of  Caroline  B.  Sears,  claiming  to  be  the  owner  of  lots 
1,  6  and  7,  in  block  138,  of  School  Section  addition  to  the  city  of 
**^  Chicago,  filed  a  bill  in  equity  in  the  circuit  court  of  Cook 
county  against  the  city  of  Chicago  to  enjoin  said  city  from  en- 
forcing an  ordinance  passed  February  5,  1906,  prescribing  the 
terms  and  conditions  under  which  abutting  property  owners 
might  use  the  subsidewalk  space  adjacent  to  their  lots  for  pri- 
vate purposes  in  connection  with  the  buildings  located  on  such 
lots. 

This  case  is  one  of  a  number  brought  by  different  property 
owners  in  order  to  test  the  validity  of  the  ordinance  under 
the  varying  facts  connected  with  the  different  pieces  of  prop- 
erty involved.  So  far  as  the  same  is  necessary  to  a  proper 
understanding  of  the  questions  involved  in  the  present  case 
the  ordinance  challenged  by  the  bill  is  as  follows : 
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"Sec.  1.  No  person  shall  use  any  space  underneath  the 
surface  of  any  street  or  other  public  ground  in  this  city,  or 
construct  or  maintain  any  structure  thereunder,  without  first 
obtaining  a  permit  so  to  do  from  the  commissioner  of  public 
works  of  the  city. ' ' 

"Sec.  3.  Every  applicant  for  such  a  permit  shall  file  with 
his  application  his  bond  in  the  penal  sum  of  ten  thousand 
dollars,  with  surety  or  sureties  to  be  approved  by  said  com- 
missioner of  public  works ;  and  such  bond  shall  be  conditioned 
that  the  person  to  whom  such  bond  shall  be  issued,  his  heirs, 
successors  or  assigns,  will  save  and  keep  the  city  free  and 
harmless  from  any  and  all  loss  or  damage,  or  claim  of  dam- 
age, arising  from  or  out  of  the  use  of  the  space  or  structure 
therein  mentioned,  and  for  the  maintenance  of  the  street, 
alley  or  other  public  way,  or  the  sidewalk  over  such  space,  as 
the  case  may  be,  ...  .  and  for  the  prompt  and  full  payment 
of  the  compensation  hereunder  required  during  his  ownership 
of  said  property,  so  long  as  said  permit  shall  be  outstanding. 

"Sec.  4.  When  the  space  so  used  does  not  extend  more 
than  fifteen  feet  below  the  surface  of  the  street,  alley,  way 
or  ground  over  the  same,  the  person,  firm  or  corporation 
making,  using  or  maintaining  any  such  structure  or  using 
*^*^  space  underneath  the  surface  of  any  street,  alley,  public 
waj'^  or  public  ground,  shall  render  to  the  city  as  the  annual 
compensation  for  such  use,  whenever  the  adjoining  property  is 
subject  to  general  taxation,  a  sum  equal  to  four  per  cent  of 
the  amount  determined  by  multiplying  the  number  of  square 
feet  of  surface  over  the  space  so  used  by  a  sum  equal  to  one- 
tenth  of  the  land  value  of  the  average  square  foot  in  the  lot 
abutting  on  such  space,  as  fixed  by  the  last  assessment  thereof 
for  general  taxation  by  the  state  or  county  authorities :  .  .  .  . 
Provided,  however,  that  in  every  case  the  annual  compensa^ 
tion  shall  be  at  least  ten  dollars. ' ' 

"Sec.  6.  If  any  person  now  using  any  space  underneath 
any  street,  public  alley,  sidewalk  or  public  way  shall  fail  to 
take  out  a  permit  for  such  use,  as  herein  provided,  within 
ninety  days  after  this  ordinance  is  in  effect,  then  the  commis- 
sioner of  public  works  shall  proceed  to  remove  every  such 
structure  and  close  the  space  therein." 

"Sec,  11.  Nothing  in  this  ordinance  contained  shall  be  held 
or  construed  to  apply  to  any  person  now  using  any  such  space 
underneath  the  surface  of  any  street  or  other  public  ground 
according  to  the  terms  of  any  ordinance  heretofore  passed 
which  requires  the  payment  of  compensation  for  such  use  if 
such  person  is  making  such  payments,  nor  so  long  as  such 
payments  are  made  according  to  the  terms  of  such  ordi- 
nance." 

The  property  involved  in  this  case  is  located  on  the  south- 
east   corner    of   Dearborn    and   Van   Buren   streets   and   is 
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bounded  on  tlie  east  by  Plymouth  court.  Van  Buren  street 
runs  east  and  west.  Dearborn  street  runs  north  and  south, 
and  intersects  Van  Buren  at  the  northwest  corner  of  lot  1  in- 
volved in  this  case.  Upon  these  lots  is  located  an  office  building 
known  as  the  Old  Colony  building,  which  is  seventeen  stories 
high,  and  is  one  hundred  and  forty-eight  and  one-half  feet 
on  Dearborn  street  and  sixty-eight  feet  on  Van  Buren. 
The  building  has  six  elevators  and  is  occupied  by  about  one 
hundred  and  fifty  tenants.  The  space  under  the  sidewalk 
on  Van  Buren  street  is  used  for  ^^^  the  elevator  machinery, 
while  that  under  Dearborn  street  and  Plymouth  court  is  used 
for  fuel  and  ashes,  and  as  a  means  of  bringing  fuel  into  the 
building  and  conveying  ashes  and  other  refuse  out  of  the 
same. 

The  contentions  of  the  parties  may  be  briefly  stated,  as 
follows :  The  complainant  below  contends  that  he  is  the  owner 
of  the  fee  to  the  center  of  the  streets  and  to  the  center  of 
Plymouth  court,  subject  to  the  easement  in  the  public,  and 
that  as  such  owner  he  has  the  right  to  use  the  subsidewalk 
space  for  private  purposes  in  connection  with  his  building, 
and  that  the  ordinance  imposing  upon  him  a  tax  for  the  use 
of  such  space  is  illegal  and  void.  On  behalf  of  the  city  it 
is  contended  that  it  owns  the  fee  in  the  streets  adjacent  to 
complainant's  property  and  in  Plymouth  court,  and  in  the 
second  place  it  is  contended  by  the  city  that,  whether  it  has 
a  fee  or  only  an  easement  in  the  said  streets,  it  has  the  power, 
under  the  statute,  to  pass  the  ordinance  in  question. 

The  circuit  court  sustained  the  bill  and  granted  an  injunc- 
tion against  the  enforcement  of  the  ordinance  in  so  far  as  it 
affected  the  Dearborn  street  side  of  the  complainant's  prop- 
erty, but  held  as  to  Van  Buren  street  and  Plymouth  court 
the  city  owned  the  fee  and  that  the  ordinance  was  a  valid 
exercise  of  its  power  of  control  over  highways.  The  com- 
plainant below  has  appealed  from  the  decree  dismissing  his 
bill  as  to  Van  Buren  street  and  Plymouth  court,  and  the  city 
has  assigned  cross-errors  calling  in  question  that  portion  of 
the  decree  below  which  granted  the  relief  prayed  for  as  to 
Dearborn  street.  Since  the  rights  of  the  city  in  each  of  these 
streets  and  in  Plymouth  court  were  acquired  at  different  times 
and  in  different  ways,  it  will  be  necessary  to  briefly  state  the 
manner  in  which  the  city's  rights  were  acquired  in  each  place. 

Appellant's  premises  were  originally  a  part  of  section  16, 
township  39  north,  range  14  east  of  the  third  principal  merid- 
ian, and  were  granted  by  the  United  States  to  the  ^*"*  state 
of  Illinois  for  the  use  of  the  inhabitants  of  the  township  in 
which  the  same  were  situated,  for  the  use  of  schools.  The 
proposed  grant  was  accepted  by  the  state  of  Illinois  by  ordi- 
nance duly  passed  August  26,  1818.  Said  section  16  was 
platted  by  a  school  commissioner  appointed  pursuant  to  an 
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act  of  the  legislature  of  Illinois  adopted  January  22,  1829, 
whieli  plat  was  recorded  in  the  recorder's  office  of  Cook 
county  sometime  between  1833  and  1836.  That  portion 
of  the  city  of  Chicago  which  was  originally  section  16  is 
known  as  School  Section  addition  to  Chicago.  The  school 
commissioner's  plat  of  section  16  divided  said  section  into 
one  hundred  and  forty-two  blocks,  leaving  open  spaces,  pre- 
sumably for  streets,  but  there  is  nothing  on  the  plat  to 
indicate  what  the  spaces  are  intended  for  except  figures  in- 
dicating the  width,  which  in  some  instances  is  forty  feet 
and  in  others  sixty-six  feet.  Block  138  in  the  School  Sec- 
tion addition  is  three  hundred  and  ninety-six  feet  north  and 
south  by  three  hundred  and  eight-seven  feet  and  nine  inches 
east  and  west.  North  of  block  138  is  an  open  space  sixty-six 
feet  wide,  running  east  and  west  the  entire  length  of  said 
addition.  East  of  said  block  there  is  also  an  open  space  indi- 
cated by  the  plat,  but  there  is  nothing  to  show  its  width  or 
the  purpose  for  which  it  was  left.  Truman  G.  "Wright  hav- 
ing acquired  title  to  block  138,  made  a  subdivision  thereof, 
dividing  the  same  into  twenty-four  lots,  in  1836,  a  plat  of 
which  was  filed  for  record  in  Cook  county  February  16,  1836. 
Lots  1,  6  and  7,  in  block  138,  as  shown  by  Wright's  sub- 
division, are  the  premises  belonging  to  the  appellant.  By 
Wright's  subdivision  of  block  138  a  street  seventy  feet  wide 
is  designated  on  the  plat  east  of  the  property  in  question  and 
one  sixty-six  feet  wide  north  of  said  premises.  The  seventy 
foot  space  on  the  east  is  referred  to  in  this  record  as  Plymouth 
court,  and  the  sixty-six  foot  street  on  the  north  is  known  as  Van 
Buren  street,  and  occupies  the  same  place  that  was  left  open 
north  of  block  138  by  the  school  commissioner's  plat.  Dear- 
born street,  opposite  the  premises  of  appellant  on  the  west, 
was  opened  by  the  city  by  condemnation  proceedings  in  July, 
^^^  1887,  the  eastern  half  of  which  was  so  located  on  appel- 
lant's lots. 

So  far  as  the  right  of  the  city  in  Plymouth  court,  is  concerned, 
it  rests  entirely  upon  the  plat  made  by  Truman  G.  "Wright, 
but  as  to  Van  Buren  street  the  city's  right  may  rest  upon 
either  the  plat  made  by  the  school  commissioner  or  that  made 
subsequently  by  Wright.  If  the  plat  of  the  school  commissioner 
for  any  reason  failed  to  vest  the  fee  in  Van  Buren  street  in 
the  city,  the  fee  passed  by  the  conveyance  of  block  138  to 
Wright  to  the  center  of  the  street,  and  he,  having  such  fee, 
had  the  power  to  dedicate  it,  so  far  as  his  title  extended,  to 
the  public  by  a  properly  executed  plat  when  he  subdivided 
block  138. 

Whatever  title  the  city  has  in  its  streets  and  other  public 
grounds  is  held  in  trust  for  the  public,  and  this  is  true  whether 
it  owns  the  fee  or  only  an  easement.  The  interest  of  the 
public,  which  is  the  primary  object  of  the  trust,  must  always 
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be  paramount  to  all  other  interests.  The  city  cannot  grant 
away  the  rights  of  the  public,  nor  can  they  be  encroached 
upon  by  private  individuals,  with  or  without  the  consent  of 
the  municipality,  to  the  detriment  of  the  superior  rights  of 
the  public:  Elliott  on  Roads  and  Streets,  sec.  17;  State  v. 
Murphy,  134  Mo.  548,  56  Am.  St.  Rep.  515,  31  S.  W.  784,  34 
S.  W.  51,  35  S.  W.  1132,  34  L.  R.  A.  369 ;  Matthiessen  &  Hege- 
ler  Zinc  Co.  v.  City  of  La  Salle,  117  111.  411,  2  N.  E.  406,  8  N. 
E.  81.  "Where  the  title  to  its  streets  is  acquired  by  dedica- 
tion of  the  owner  in  accordance  with  the  statute  relating  to 
plats,  the  acknowledgment  and  recording  of  such  plat  have 
the  effect,  both  in  law  and  in  equity,  of  conveying  a  fee  sim- 
ple title  to  the  city  of  such  portions  of  the  premises  platted 
as  are  noted  on  the  plat  as  donated  to  the  public:  Chicago 
etc.  R.  R.  Co.  V.  City  of  Joliet,  79  111.  25.  Where  the  city 
owns  the  fee  in  a  street,  the  abutting  lot  owner  has  the  right 
of  ingress  and  egress  and  an  easement  for  light  and  air  in 
addition  to  the  right  to  use  the  street  in  common  with  all 
other  persons :  Jones  on  Easements,  sec.  489.  The  owner  of 
an  abutting  lot  ^^®  upon  a  street  which  has  been  dedicated 
to  the  public  in  accordance  with  the  statute  has  neither  the 
possibility  of  reverter,  nor  any  title,  right  or  interest,  in  law 
or  equity,  under  which  he  can  justify  an  exclusive  appro- 
priation of  any  portion  of  the  said  street,  either  on  the  sur- 
face or  above  or  below  it,  without  the  consent  of  the  munici- 
pality: Union  Coal  Co.  v.  City  of  La  Salle,  136  111.  119,  26 
N.  E.  506,  12  L.  R.  A.  326. 

Whatever  may  be  the  rule  in  other  jurisdictions,  the  law 
is  settled  in  this  state  that  a  city  may,  under  the  power  of 
exclusive  control  of  its  streets,  allow  any  use  of  them  which 
is  not  inconsistent  with  the  public  objects  for  which  they  are 
held:  Nelson  v.  Godfrey,  12  111.  20;  Gridley  v.  City  of  Bloom- 
ington,  68  111.  47 ;  Chicago  etc.  Ry.  Co.  v.  People,  91  111.  251 ; 
City  of  Qumcy  v.  Bull,  106  111.  337 ;  Chicago  Municipal  Gas 
Light  Co.  V.  Town  of  Lake,  130  111.  42,  22  N.  E.  616;  Greg- 
sten  V.  City  of  Chicago,  145  111.  451,  36  Am.  St.  Rep.  496,  34 
N.  E.  426 ;  West  Chicago  Masonic  Assn.  v.  Cohn,  192  111.  210, 
85  Am.  St.  Rep.  327,  61  N.  E.  439,  55  L.  R.  A.  235 ;  Dillon 
on  Municipal  Corporations,  541-551.  And  it  is  equally  well 
settled  that  the  city  may  regulate  such  use  and  fix  a  reason- 
able compensation  to  be  paid  for  the  same:  McCarthy  v.  City 
of  Chicago,  53  111.  38 ;  City  of  Chicago  v.  Norton  Milling  Co., 
196  111.  580,  63  N.  E.  1043;  Lobdell  v.  City  of  Chicago,  227 
111.  218,  81  N.  E,  354.  The  power  of  the  municipality  in 
this  regard  in  cases  where  it  owns  the  fee  in  its  streets  is  sub- 
ject to  no  limitation  except  that  its  exercise  shall  be  reasonable 
and  in  a  manner  to  safeguard  the  paramount  right  of  the 
public  to  the  free  and  unobstructed  use  of  the  street  for  the 
purpose  for  which  it  was  dedicated.    In  cases,  however,  where 
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the  municipality  only  has  an  easement  in  its  streets  and  the 
fee  remains  in  the  abutting  lot  owners,  the  relative  rights  of 
the  municipality  and  the  abutting  lot  owners  are  to  be  de- 
termined under  entirely  different  rules  of  law.  When  private 
property  is  taken  for  public  use,  the  general  rule  is  that  it 
can  only  be  taken  to  the  extent  that  the  public  use  to  which 
it  is  to  be  applied  requires.  A  law  could  not  be  sanctioned 
which  would  permit  a  corporation  ^*''  to  condemn  private 
property  for  the  sole  purpose  of  applying  such  property  to  a 
purely  private  use.  The  law  provides  a  method  by  which 
the  owner  of  real  estate  which  is  platted  into  town  lots  may, 
if  he  so  desires,  convey  a  determinable  fee  to  the  municipality 
by  the  execution  of  a  properly  acknowledged  and  recorded 
plat.  When  this  course  is  adopted,  the  owner,  having  the 
power  to  make  any  disposition  of  his  property  he  sees  fit,  can 
invest  the  municipality  with  the  fee.  If  such  statutory  plat 
is  made  and  recorded,  all  persons  who  subsequently  purchase 
lots  according  to  such  plat  will  be  presumed  to  have  notice 
that  they  acquire  no  rights  in  the  public  streets  except  those 
already  referred  to.  On  the  other  hand,  one  buying  a  lot 
abutting  upon  a  street  in  which  the  city  has  only  an  easement 
must  be  presumed  to  purchase  with  knowledge  of  the  fact 
that  a  conveyance  of  the  abutting  lot  carries  the  title  to 
the  center  of  the  street,  subject  only  to  the  easement  of 
the  public  therein.  The  abutting  lot  owner,  thus  being  the 
owner  of  the  fee  to  the  center  of  the  street  upon  which  his 
lot  is  located,  has  the  right  to  make  any  reasonable  use  of  the 
same  which  does  not  interfere  with  the  full  enjoyment  of  the 
easement  which  is  held  for  the  use  of  the  public:  3  Kent's 
Commentaries,  12th  ed.,  433 ;  Perley  v.  Chandler,  6  Mass.  454, 
4  Am.  Dec.  159 ;  Tucker  v.  Tower,  9  Pick.  109,  19  Am.  Dec. 
350.  It  is  as  unreasonable  as  it  is  illogical  to  say  that  the 
abutting  lot  owner  who  owns  the  fee  in  a  street,  subject  only 
to  the  easement  of  the  public,  must  pay  the  city  for  the  privi- 
lege of  using  his  own  property  in  a  manner  that  in  no  way 
interferes  with  or  disturbs  the  full  enjoyment  of  the  easement. 
It  follows,  we  think,  from  the  foregoing  principles  of  law, 
that  the  validity  of  the  ordinance  involved  cannot  be  ques- 
tioned when  applied  to  the  owners  of  lots  located  upon  streets 
in  which  the  city  owns  the  fee,  and  it  is  equally  clear  that 
the  ordinance  cannot  be  enforced  against  the  owners  of  lots 
abutting  upon  streets  wherein  the  city  has  only  an  easement. 
In  accordance  with  these  views  the  holding  ^^^  of  the  court 
below  in  regard  to  Dearborn  street  was  correct.  As  we  have 
already  seen,  that  street  was  acquired  by  condemnation,  which, 
under  the  law,  left  the  fee  to  the  center  of  the  street  in  the 
abutting  owners :  Illinois  Cent.  R.  R.  Co.  v.  City  of  Chicago, 
138  111.  453,  28  N.  E.  740;  Reed  v.  Ohio  etc.  Ry.  Co.,  126  111. 
48,  17  N.  E.  807;  Cooley's  Constitutional  Limitations,  550. 
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The  rights  of  the  city  in  Van  Buren  street  and  Plymouth 
court  were  acquired  under  plats  neither  of  which  was  exe- 
cuted in  accordance  with  the  statute.  So  far  as  the  plat 
made  by  the  school  commissioner  is  concerned,  counsel  for 
the  city  admit  that  it  does  not  comply  with  the  law  of  1833 
providing  for  the  recording  of  plats,  which  was  in  force  at 
the  time  the  plat  was  recorded.  This  plat  was  before  this 
court  in  the  case  of  Sanitary  District  v.  Pittsburgh  etc.  Ry.  Co., 
216  111.  575,  75  N.  E.  248,  and  it  was  there  held  that  the  plat 
of  School  Section  addition,  not  having  been  executed  accord- 
ing to  the  statute  then  in  force,  amounted  merely  to  a  common- 
law  dedication,  and  that  the  abutting  lot  owners  took  the  fee 
to  the  center  of  the  streets  marked  thereon.  The  city  con- 
tends that  the  curative  act  of  18-13  removes  all  legal  objec- 
tions to  this  plat  and  gives  it  the  same  effect  it  would  have 
had  if  the  law  of  1833  had  been  complied  with  in  the  first  in- 
stance. 

The  curative  act  relied  on,  so  far  as  it  concerns  this  plat,  is 
as  follows:  "That  the  recorder  of  the  county  of  Cook  is 
hereby  directed  to  certify  upon  the  maps  or  plat  of  the  school 
section  recorded  in  his  office  in  book  A  page  315,  that  the  same 
is  the  plat  of  the  School  Section  addition,  an  addition  to  the 
town  of  Chicago,  and  to  make  such  other  certificates  upon 
said  maps  as  the  common  council  of  Chicago  shall  direct  to 
remedy  any  omission  or  defect  in  the  same,  and  the  said  plat 
or  map,  when  so  certified,  is  hereby  declared  and  made  good, 
valid  and  legal  for  all  purposes  whatever,  any  omission  or  de- 
fect in  the  same  to  the  contrary  notwithstanding,  and  the 
same  shall  hereafter  be  ^^^  deemed  good,  valid  and  legal  and 
all  omissions  and  defects  in  the  same  cured  by  this  law  and 
the  common  council  of  such  city  are  hereby  authorized  to 
cause  said  school  section  to  be  resurveyed  and  the  same  run 
out  so  as  to  correspond  with  said  plat. ' ' 

This  act  is  relied  on  by  the  city,  and  it  is  strenuously  con- 
tended that*  it  had  the  effect  of  vesting  the  fee  in  the  streets 
in  the  city.  To  this  we  cannot  assent.  The  title  of  the  abut- 
ting lot  owners  who  purchased  lots  in  the  School  Section 
addition  prior  to  the  passage  of  the  act  of  1843  had  become 
vested  to  the  center  of  the  streets,  and  to  give  the  act  of  1843 
the  effect  contended  for  would  be  to  deprive  such  abutting 
owners  of  their  property  without  due  process  of  law  and 
would  be  a  taking  of  private  property  for  public  use  without 
compensation.  The  title  of  the  abutting  owner  to  the  center 
of  the  street  where  the  city  does  not  own  the  fee  is  not  a 
contingent  interest  or  a  mere  expectancy,  but  is  a  present 
subsisting  ownership  of  the  fee,  subject  to  the  easement  of 
the  public,  which  he  may  subject  to  any  private  use  he  sees 
fit,  in  connection  with  his  premises,  which  is  consistent  with 
the  dominant  rights  of  the  public  in  the  easement.    Any 
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statute  which,  acting  retroactively,  would  deprive  one  of  prop- 
erty rights  thus  vested  would  be  unconstitutional  and  void: 
McGhee  on  Due  Process  of  Law,  p.  153  et  seq.  and  cases  cited 
in  notes.  Appellant's  lots  had  been  sold  and  patents  issued 
thereto  fully  five  years  before  the  act  of  1843  was  passed, 
hence  that  act  could  not  disturb  the  vested  rights  acquired  to 
the  center  of  the  streets  by  deed  from  the  owner. 

What  has  already  been  said  disposes  of  all  legal  questions 
arising  on  this  record.  The  plat  made  by  Truman  G.  Wright 
in  1836,  on  which  Plymouth  court  and  Van  Buren  street  ap- 
pear as  public  grounds,  was  not  executed  in  conformity  to  the 
statute  of  1833.  This  is  admitted  by  counsel  for  the  city.  Ap- 
pellant being  the  owner  in  fee  of  all  of  the  subsidewalk  space 
which  he  is  using  in  connection  -^**  with  his  building,  and 
there  being  no  pretense  that  he  is  in  any  way  interfering  with 
the  rights  of  the  public,  his  bill  for  an  injunction  against  the 
enforcement  of  said  ordinance  against  him  should  have  been 
sustained.  The  court  below  therefore  erred  in  dismissing  the 
appellant's  bill  as  to  Van  Buren  street  and  Plymouth  court. 
The  decree  in  this  regard  is  reversed  and  the  cause  remanded, 
with  directions  to  enter  a  decree  in  accordance  with  the  prayer 
of  the  bill. 


A  City  Holds  Its  Streets  in  Trust  for  the  Public,  and  cannot  put  them 
to  any  use  inconsistent  with  street  purposes:  Note  to  Carson  v.  City  of 
Genesee,  108  Am.  St.  Eep.  139;  it  has  no  power  to  grant  a  street  or 
any  portion  thereof  to  an  individual  or  a  corporation  for  private  pur- 
poses or  convenience:  Note  to  Commonwealth  v.  Morrison,  125  Am.  St. 
Rep.  345. 

The  General  Eights  of  the  Public  and  of  Abutting  Owners  in  a  Street 
are  discussed  in  the  note  to  Commonwealth  v.  Morrison,  125  Am.  St. 
Rep.  344;  and  in  Donahue  v.  Keystone  Gas  Co.,  181  N.  Y.  313,  106  Am. 
St.  Rep.  549;  White  v.  Northwestern  etc.  R.  R.  Co.,  113  N.  C.  610,  37 
Am.  St.  Rep.  639.  Every  ovraer  of  a  lot  abutting  on  a  public  street 
has  an  easement  for  the  free  admission  of  light  and  air,  and  for  in- 
gress to  and  egress  from  the  property:  Gans  &  Sons  Mfg.  Co.  v.  Rail- 
road Co.,  113  Mo.  308,  35  Am.  St.  Rep.  706;  Sherlock  v.  Kansas  City 
Belt  Ry.  Co.,  142  Mo.  172,  64  Am.  St.  Rep.  551;  O'Brien  v.  Central 
Iron  etc.  Co.,  158  Ind.  218,  92  Am.  St.  Rep.  305. 

The  Owner  of  a  City  Lot  is  Presumed  to  Own  the  Fee  to  the  Center  of 
the  Street :  Dell  Rapids  etc.  Co.  v.  Dell  Rapids,  11  S.  D.  116,  74  Am.  St. 
Rep.  783;  and  the  city  is  presumed  to  have  an  easement  only:  White 
V.  Northwestern  etc.  R.  R.  Co.,  113  N.  C.  CIO,  37  Am.  St.  Rep.  639. 

The  Fee  of  a  Street,  Acquired  by  a  Common-law  Dedication  is  in  the 
original  proprietor  or  his  grantees,  burdened  with  the  public  easement, 
and  upon  a  vacation  thereof  reverts  to  them;  but  a  statutory  dedica- 
tion operates  as  a  conveyance  and  vests  the  legal  title  to  the  soil  of 
the  street  in  the  city:  Note  to  Heinrich  v.  City  of  St.  Louis,  46  Am. 
St.  Rep.  495. 

To  Effect  a  Complete  Dedication  of  Streets  and  alleys  by  the  making, 
acknowledging  and  recording  of  a  town  plat,  the  acceptance  of  the 
municipal  corporation  is  necessary;  and  until  acceptance,  the  fee  does 
not  vest  in  the  corporation,  but  remains  in  the  original  proprietor: 
Note  to  Osage  City  v.  Larkin,  10  Am.  St.  Rep.  189.     As  to  dedication 
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by  maps,  plats,  etc.,  see,  also,  People  v.  Holladay,  93  Cal.  241,  27  Am. 
St.  Eep.  186.  A  conveyance  of  lots  before  the  acceptance  of  a  plat 
carries  the  title  to  the  center  of  the  street:  Thompson  v.  Maloney,  199 
111.  276,  93  Am.  St.  Rep.  133. 

The  Dedication  of  Land  to  Use  as  a  Puhlio  Street  is  the  subject  of  a 
note  to  Benton  v.  St.  Louis,  129  Am.  St.  Rep.  576. 

As  to  the  Construction  of  Vaults  Under  Streets  or  Alleys,  see  Gregsten 
T.  City  of  Chicago,  145  111.  451,  36  Am.  St.  Rep.  496;  and  as  to  the 
construction  of  a  subway  for  public  travel  below  the  surface  of  a 
public  street,  see  Sears  v.  Crocker,  184  Mass.  586,  100  Am.  St.  Eep. 
577. 

The  Power  of  a  City  to  Charge  for  the  Use  of  Subsidewalk  Space  has 
been  considered  in  other  late  Illinois  cases,  brought  by  different  prop- 
erty owners,  each  raising  for  decision  the  right  of  the  city  of  Chicago 
t©  adopt  and  enforce  an  ordinance  requiring  property  owners  to  pay 
compensation  for  the  use  of  the  space  underneath  the  sidewalks  ad- 
joining their  premises,  and  the  same  conclusion  reached  in  each  as  in 
the  principal  case.  Thus,  if  the  city  owns  the  fee  of  a  street,  it  has 
power  to  charge  an  abutting  owner  a  reasonable  compensation  for  the 
use  of  subsidewalk  space  adjoining  his  lot:  Ryerson  v.  City  of  Chicago, 
247  111.  185,  93  N.  E.  162. 

The  same  sections  of  the  same  ordinance  involved  in  the  principal 
case  were  considered  in  Tacoma  Safety  Deposit  Co.  v.  City  of  Chicago, 
247  111.  192,  93  N.  E.  153,  holding  that  a  city  has  power,  where  the 
fee  of  a  street  is  in  the  city,  to  contract  for  the  use  of  space  beneath 
the  public  streets  of  the  city;  that  it  may  require  persons  who  use 
subways  beneath  sidewalks  adjoining  their  property  to  pay  for  the 
use  of  such  space;  and  that  it  can  provide  for  such  use,  and  regulate 
the  manner  thereof,  and  the  compensation  to  be  made  therefor,  by 
ordinance,  in  those  streets  in  which  it  holds  the  fee,  subject  at  all 
times  to  the  right  to  reclaim  the  portion  of  the  street  then  in  use 
when  the  necessities  of  the  public  may  require,  but  that,  where  the 
fee  of  the  street  is  in  an  abutting  lot  owner,  the  city  is  without  power 
to  pass  an  ordinance  requiring  persons  who  use  subways  beneath  side- 
walks adjoining  their  property  to  pay  compensation  for  the  use  of 
such  space.  If  the  fee  of  the  street  is  in  the  city,  an  approval  of 
building  plans  of  the  owner  of  an  abutting  lot,  by  the  building  de- 
partment of  the  city,  though  such  plans  provide  for  the  construction 
of  subways  beneath  the  sidewalks  adjoining  the  premises  of  such 
owner,  does  not  estop  the  city  from  afteiward  requiring  the  owner  to 
remove  sub^dewalk  structures,  or  to  pay  to  the  city  compensation  for 
the  use  of  the  space  beneath  the  sidewalk  in  the  street,  which  belongs 
to  the  city.  Such  approval  amounts  merely  to  a  license  to  construct 
a  subway,  and  may  be  revoked  by  the  city,  upon  the  owner's  refusing 
to  pay  for  the  space  occupied:  Tacoma  Safety  Dep.  Co.  v.  Chicago,  247 
111.  192,  93  N.  E.  153. 

The  same  sections  of  the  ordinance  involved  in  the  principal  case 
were  also  considered  in  Williams  v.  City  of  Chicago,  247  111.  240,  93 
N.  E.  165,  holding  that  the  city  of  Chicago  owns  the  fee  of  streets  in 
the  Fort  Dearborn  addition;  and  that  the  ordinance  requiring  abut- 
ting lot  owners  to  pay  compensation  for  the  use  of  subsidewalk  space 
in  front  of  their  property  is  valid  as  to  streets  in  which  the  city  owns 
the  fee,  but  that  it  cannot  be  enforced  against  the  owners  of  lots 
abutting  upon  streets  in  which  the  city  has  only  an  easement. 
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CITY  OF  CHICAGO  v.  PITTSBURGH,  FT.  WAYNE  AND 
CHICAGO  RAILWAY  COMPANY. 

[247  111.  319,  93  N.  E.  307.] 

MUNICIPAL  COUP  ORATIONS— Building  of  Railway  Viaducts. 
In  granting  to  a  railway  company  the  right  to  construct  its  railway 
in  a  city,  the  municipal  authorities  may  lawfully  require  th©  com- 
pany to  construct  and  maintain  proper  crossings  at  streets,  alleys,  and 
highways;  or,  if  the  safety  and  security  of  the  public  require,  to  erect 
and  maintain  viaducts  with  proper  approaches  thereto,     (p.  331.) 

MUNICIPAL  CORPORATIONS— Approacli  to  Railway  Viaduct. 
Ordinarily,  an  approach  to  a  viaduct  in  a  city  is  considered  a  part  of 
the  viaduct;  but  what  is  a  viaduct  proper  and  what  is  an  approach, 
where  one  begins  and  the  other  ends,  and  what  is  a  street  or  highway 
as  distinguished  from  the  approach,  are  more  questions  of  fact  than 
of  law,  and  sometimes  not  easy  to  decide.  They  must  be  determined 
by  what  is  reasonable  in  the  particular  case.     (pp.  331,  332.) 

MUNICIPAL  CORPORATIONS— Approa<;li  to  Railway  Viaduct. 
A  railroad  company  must  keep  and  maintain  its  crossings  so  that  they 
will  continue  to  meet  the  needs  and  requirements  of  an  increasing 
population  in  respect  to  the  safety  of  persons  and  property;  but  this 
does  not  necessarily  require  it  to  keep  and  maintain  that  which  is, 
for  every  practical  purpose,  a  street  or  highway,  even  though  inci- 
dentally it  is  us€d  as  a  part  of  the  ascent  or  approach  to  reach  a 
viaduct,     (p.  332.) 

MUNICIPAL  CORPORATIONS— Approacli  to  Railway  Viaduct. 
A  railway  company  cannot  be  compelled  by  a  city  to  repave  the  sur- 
face of  a  street,  where  the  grade  thereof,  f*r  an  entire  block,  has 
been  raised,  from  building  line  to  building  line,  to  the  necessary 
height  to  conform  to  the  ascent  to  a  railroad  viaduct,  and  where  the 
surface  has  been  paved,  manholes  provided,  curbing  set,  and  sidewalks 
built.  Such  ascent  having,  except  for  the  slope  or  grade,  all  the  ap- 
pearances of  a  city  street,  must  be  regarded  as  a  sitreet  and  not  merely 
aa  an  approach  to  the  viaduct,     (p.  334.) 

Loesch,  Scofield  &  Loesch,  for  tlie  appellant. 

Edward  J.  Brundage,  corporation  counsel,  and  Chas.  M. 
Haft,  for  the  appellee. 

^^^  CARTER,  J.  This  is  an  appeal  from  a  judgment  for 
six  thousand  three  hundred  and  seventy-seven  dollars  and  two 
cents  entered  against  appellant  in  the  municipal  court  of 
Cliicago  May  20,  1910.  The  judge  by  whom  the  case  was 
heard  certified  that  the  rights  of  the  respective  parties  de- 
pended upon  the  validity  of  a  municipal  ordinance,  and  the 
public  interests  required  that  the  appeal  should  be  taken 
directly  to  this  court. 

The  city  of  Chicago,  October  21,  1907,  passed  an  ordinance 
directing  appellant  to  repave  Eighteenth  street  between  the 
center  line  of  Canal  street  and  the  east  line  of  Mechanic  street, 
either  with  granite  block  or  standard  pavement,  put  in  new 
curbing,  manholes,  and  such  accessories  as  are  incident  to 
the  repavement  of  streets,  and  to  ]ay  new  sidewalks.  The 
ordinance  further  provided  that  if  appellant  failed  to  enter 
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upon  the  performance  of  the  work  within  seven  days  the 
commissioner  of  public  works  should  perform  the  work  therein 
specified  a^d  charge  the  same  to  appellant,  to  be  recovered 
by  a  suit  in  a  proper  form  of  action.  Appellant  refused  to 
do  the  work  required  by  the  ordinance,  which  was  thereafter 
performed  by  the  city,  and  this  suit  is  brought  to  recover 
from  appellant  a  portion  of  the  cost. 

Eighteenth  street  runs  east  and  west.  The  appellant's 
tracks  extend  north  and  south.  "When  said  railroad  entered 
the  city  of  Chicago  it  crossed  Eighteenth  street  at  grade  and 
so  continued  for  years  thereafter.  The  Chicago  and  Alton 
Railway  Company  parallels  the  tracks  of  the  appellant 
"^*  company  on  the  east  side  at  this  point.  March  22,  1876, 
the  city  council  of  said  city  made  an  appropriation  toward 
the  erection  of  a  viaduct  over  the  tracks  of  appellant  and  the 
Chicago  and  Alton  Railway  at  Eighteenth  street.  On  April 
15,  1878,  the  city  council  passed  an  ordinance  directing  the 
commissioner  of  public  works  to  erect  a  viaduct  over  said 
tracks,  with  stone  abutments  and  iron  framework,  requesting 
the  appellant  to  contribute  fourteen  thousand  dollars  toward 
said  construction,  and  that  said  viaduct  be  constructed  under 
the  general  superintendence  of  the  department  of  public  works 
and  the  chief  engineer  of  appellant.  The  ordinance  provided 
that  the  city  should  maintain  the  approaches  and  the  floor  ox 
said  viaduct  at  its  ovm  expense  and  do  all  ordinary  repairs. 
The  viaduct  was  constructed  in  accordance  with  the  terms  of 
such  ordinance.  After  this  work  was  completed  the  grade 
of  Eighteenth  street  from  the  center  line  of  Canal  street  to 
the  west  line  of  Mechanic  street  was  established.  Canal 
street  extends  north  and  south  across  Eighteenth  street,  and 
Mechanic  street,  also  extending  north  and  south,  is  a  short 
block  east  of  Canal.  The  grade  of  Eighteenth  street  between 
the  center  line  of  Canal  street  and  the  west  line  of  Mechanic 
street  was*  obtained  by  depositing  earth  in  the  street  from 
building  line  to  building  line,  to  the  necessary  height.  The 
surface  of  this  fill  was  paved,  manholes  were  provided,  curb- 
ing set  and  sidewalks  built,  and  the  street,  except  for  the 
slope  or  grade  of  six  or  seven  feet  between  Canal  and  Me- 
chanic streets,  is  to  all  appearances  a  city  street.  East  of 
Mechanic  street  the  approach  to  the  viaduct  is  constructed  of 
planking  and  a  substructure  of  woodwork  or  iron.  On  the 
south  side  of  Eighteenth  street,  between  Canal  and  IMechanic 
streets,  stands  a  large  business  building,  occupying  the  entire 
distance  between  said  streets  and  abutting  on  the  sidewalk 
on  Eighteenth  street.  At  the  northwest  corner  of  Mechanic 
and  Eighteenth  streets  stands  a  business  house  built  to  the 
street  line  and  abutting  on  the  sidewalk  ^^^  on  said  streets. 
Both  of  these  buildings  conform  to  the  grade  of  the  street 
as  now  established.    Appellant  does  not  own  any  property 
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on  Eighteenth  street  between  Canal  and  Mechanic  streets,  and 
has  no  interest  therein,  either  directly  or  indirectly,  all  such 
property  being  owned  by  private  interests  for  business  pur- 
poses. No  question  is  raised  on  this  record  as  to  paving  the 
street  or  keeping  up  the  approach  east  of  Mechanic  street. 

It  is  insisted  by  the  city  that  all  of  Eighteenth  street  from 
Canal  street  to  the  viaduct  proper  over  the  railways,  including 
pavement,  manholes,  catch-basins,  curbing  and  sidewalks,  is 
a  part  of  the  approach  to  said  viaduct  and  therefore  a  part 
of  the  viaduct,  and  for  that  reason  the  city  can  compel  appel- 
lant to  keep  and  maintain  all  of  said  approach  in  such  con- 
dition of  repair  as  the  convenience  of  the  public  or  the  safety 
of  lives  and  property  may  require;  that  notwithstanding  the 
ordinance  under  which  the  viaduct  was  constructed  provided 
that  the  city  should  maintain  and  repair  these  approaches, 
the  city  authorities  by  said  ordinance  could  not  waive  the 
authority  of  the  city,  under  its  police  power,  to  require  ap- 
pellant to  maintain  and  repair  said  viaduct,  including  its  ap- 
proaches. The  conclusion  that  we  have  reached  in  this  mat- 
ter renders  it  unnecessary  for  us  to  consider  that  question. 
There  can  be  no  doubt  that  under  the  provisions  of  the  ordi- 
nance granting  the  appellant  the  right  to  construct  its  rail- 
way in  the  city  of  Chicago,  as  well  as  under  the  statutes  of 
the  state  concerning  the  control  of  railways,  the  public  author- 
ities can  compel  appellant  to  construct  and  maintain  proper 
crossings  at  streets,  alleys  and  highways,  or,  if  the  safety  and 
security  of  the  public  require,  to  erect  and  maintain  viaducts 
with  proper  approaches  thereto. 

Under  the  common  law,  and  generally  under  the  statutes 
in  this  country,  a  bridge  includes  the  abutments  and  such  ap- 
proaches as  will  make  it  accessible  and  convenient  for  public 
travel.  It  has  been  held  in  some  cases  that  ^-^  whether  a 
particular  bridge  includes  approaches  depends  on  the  circum- 
stances in  which  the  word  "bridge"  is  used:  State  v.  Illinois 
Cent.  R.  R.  Co.,  246  111.  188,  92  N.  E.  811  What  is  true  as 
to  a  bridge  and  its  approaches  is  equally  true  of  a  viaduct 
and  its  approaches.  Ordinarily  an  "approach,"  as  that  term 
is  used,  is  considered  a  part  of  the  viaduct.  What  would  be 
regarded  as  approaches  would  depend  largely  upon  the  de- 
mands of  the  traveling  public  and  "upon  what  would  be 
reasonable  under  the  circumstances  and  local  situation  in  each 
case.  It  is  manifest  that  they  do  not  and  should  not,  in  all 
cases,  include  all  that  part  of  the  right  of  way  that  is  covered 
by  the  street  or  highway  and  is  not  immediately  at  the  cross- 
ing": City  of  Bloomington  v.  Illinois  Cent.  R.  R.  Co.,  154 
111.  539,  39  N.  E.  478.  Wliat  is  a  viaduct  proper  and  what 
is  an  approach,  where  one  begins  and  the  other  ends,  and 
what  is  a  street  or  highway  as  distinguished  from  the  ap- 
proach, are  more  questions  of  fact  than  of  law  and  are  some- 
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times  not  easy  to  decide:  Tolland  v.  Willino:ton,  26  Conn. 
578.  The  material  of  which  the  approach  was  constructed 
might  or  might  not  have  weight  in  deciding  whether  said 
approach  was  a  part  of  th€  viaduct  or  of  the  street.  If  the 
driveway  or  approach  to  a  viaduct  was  only  of  sufficient 
width  for  the  use  of  teams  in  going  over  the  viaduct,  occupy- 
ing a  comparatively  small  part  of  the  street  or  highway,  and 
not  of  a  character  to  be  used  for  any  other  street  purposes, 
the  question  whether  it  was  constructed  of  permanent  and 
lasting  material  or  of  material  that  would  have  to  be  replaced 
within  a  few  years  could  have  little  weight  in  deciding  the 
matter  here  under  consideration.  Such  a  structure,  whether 
permanent  or  temporary,  would  ordinarily  be  held  to  be  an 
approach  and  a  part  of  the  viaduct.  If  a  viaduct  were  to 
be  constructed  in  a  depression  some  two  or  three  blocks  dis- 
tant from  the  higher  ground,  and  the  public  authorities  and 
owners  of  adjacent  property  thought  it  wise  to  construct  the 
connection  with  such  viaduct  for  the  entire  ^-*  distance  from 
the  viaduct  to  the  ridge,  so  as  to  make  such  connection  all  on 
the  same  level,  whether  such  structure  from  the  viaduct  to 
the  ridge  would  be  considered  a  part  of  the  approach  or  a 
part  of  the  street  would  depend  upon  the  character  of  t-he 
structure  and  the  situation  with  reference  to  surrounding 
property.  No  one  would  contend  that  if  the  whole  distance, 
for  the  full  street  width,  from  the  viaduct  to  the  ridge  was 
filled  in  and  made  a  solid  street  and  the  buildings  on  either 
side  constructed  along  such  street  on  that  grade,  the  connec- 
tion in  question  would  be  considered  an  "approach"  to  the 
viaduct,  as  that  term  is  usually  understood.  On  the  other 
hand,  if  such  structure  were  built  up  in  the  air  and  below 
it  was  a  street  bordered  by  buildings  built  at  the  street  grade, 
such  a  structure  might  be  held  to  be  an  approach  to  the  via- 
duct. If  the  rise  to  a  viaduct  from  the  ordinary  surface  of 
the  ground*  is  not  more  than  six  or  cright  feet,  is  is  not  gen- 
erally thought  necessary  to  commence  the  ascent  or  approach 
more  than  a  block  away  from  the  viaduct  proper.  If,  how- 
ever, the  public  authorities  and  the  property  owners  along 
a  street  for  three  or  four  blocks  all  agree  to  distribute  this 
grade  of  six  or  eight  feet  over  said  three  or  four  blocks  and 
have  the  pavement,  curbs,  sidewalks  and  buildings  for  that 
distance  conform  thereto,  it  could  hardly  be  argued  that  the 
whole  of  such  three  or  four  blocks  was  a  part  of  the  approach, 
which  the  railway  company  constructing  the  viaduct  would 
be  compelled  to  maintain  and  keep  in  repair.  As  was  said 
by  this  court  in  City  of  Bloomington  v.  Illinois  Cent.  R.  R. 
Co.,  154  111.  539,  39  N.  E.  478:  "What  is  to  be  considered 
as  the  extent  of  the  approaches  to  the  railroad  crossing  must 
be  determined  by  what  is  reasonable  in  the  particular  case." 
The  railroad  must  keep  and  maintain  its  crossings  so  that 
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they  will  continue  to  meet  the  needs  and  requirements  of  an 
increasing  population  in  respect  to  the  safety  of  persons  and 
property  (Northern  Pacific  Ry.  Co.  v.  Duluth,  208  U.  S.  583)  ; 
but  this  ^'^^  does  not  necessarily  require  the  railroad  to  keep 
and  maintain  that  which  is  for  every  practical  purpose  a 
street  or  highway,  even  though  incidentally  it  is  used  as  a  part 
of  the  ascent  or  approach  to  reach  the  viaduct.  The  railroad 
company  in  State  v.  St.  Paul  etc.  Ry.  Co.,  98  Minn.  380,  120 
Am.  St.  Rep.  581,  108  N.  W.  261,  28  L.  R.  A.,  N.  S.,  298,  8 
Ann.  Cas.  1047,  was  compelled,  under  the  police  power  of 
the  state,  to  erect  and  maintain  a  viaduct  and  long  approaches 
over  its  railroad.  But  the  same  court  held  in  State  v.  North- 
em  Pac.  Ry.  Co.,  99  Minn.  280,  109  N.  W.  238,  110  N.  W. 
975,  that  there  were  reasonable  limitations  upon  the  liability 
of  the  railway  company  to  maintain  and  repair  the  so-called 
viaduct  approaches;  that  where  a  part  of  these  approaches 
was  filled  in  permanently  the  full  width  of  the  street,  resulting 
in  a  mere  raising  of  the  street  grade,  such  permanently  filled 
portions  of  the  improvement  constituted  no  part  of  the  via- 
duct or  "approaches,"  and  that  the  curbing,  paving  and  side- 
walk upon  those  portions  could  not  be  charged  to  the  railroad 
company. 

This  court  decided  in  People  v.  Illinois  Cent.  R.  R.  Co., 
235  111.  374,  85  N.  E.  606,  18  L.  R.  A.,  N.  S.,  915,  where  the 
railroad  company  had  elevated  its  tracks  and  constructed  a 
subway  at  a  certain  point  for  a  street,  that  under  the  provi- 
sions of  its  charter  (similar  to  the  provisions  of  appellant's 
charter)  and  the  general  police  power  resting  in  the  state, 
under  the  principles  of  law  here  invoked,  the  city  could  not 
require  the  railroad  to  maintain  the  pavement  of  the  subway 
or  its  approaches.  The  situation  of  Eighteenth  street  between 
Canal  and  Mechanic  streets  is  very  similar  to  that  of  the 
approaches  to  the  subway  in  the  case  last  referred  to.  The 
reasoning  of  this  court  in  that  case  as  to  the  authority  of  the 
city,  under  its  police  power,  to  compel  the  railroad  company 
to  pave  the  subway  and  approaches  applies  with  equal  force 
to  the  authority  of  the  city  in  this  case  to  compel  appellant, 
under  the  police  power,  to  pave  Eighteenth  street  between 
Canal  and  Mechanic  streets. 

^^^  It  is  insisted  by  counsel  for  the  city  that  McFarlane 
v.  City  of  Chicago,  185  111.  242,  57  N.  E.  12,  and  City  of 
Chicago  V.  Nodeck,  202  111.  257,  67  N.  E.  39,  are  controlling 
in  favor  of  the  city  on  the  questions  here  involved.  We 
cannot  so  hold.  The  basis  of  those  decisions  was,  that  there 
was  a  contract  between  the  railroad  company  and  the  city 
that  in  consideration  of  certain  privileges  granted  to  said 
company  it  should  construct,  maintain  and  keep  in  repair 
approaches  to  certain  viaducts,  and  that  because  of  such  con- 
tract the  property  owners  abutting  on  the  said  approaches 
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could  not  be  compelled  to  pay  for  the  paving  of  said  ap- 
proaches; that  to  compel  the  property  owners  to  pay  for  the 
work  which  the  railroad  company  had  agreed  to  construct 
would  be  unjust.  This  is  also  the  reasoning  in  City  of 
Chicago  V.  Newberry  Library,  224  111.  330,  79  N.  E.  666,  and 
the  ordinance  in  each  of  these  three  cases,  requiring  the  prop- 
erty owners  to  pave  the  portions  of  the  street  there  in  ques- 
tion, was  held  unreasonable  and  void.  These  decisions  do  not 
support  the  contention  of  the  city. 

Whether  Eighteenth  street  between  Canal  and  Mechanic 
streets  should  be  repaved  and  kept  in  repair  by  special  assess- 
m-ent  or  by  general  taxation  is  not  before  us  for  decision. 
The  argument  of  counsel  for  the  city  that  it  would  be  unjust 
to  the  abutting  property  owners  to  compel  them  to  repave 
this  street  because  they  have  been  damaged  by  the  elevation 
of  the  street  above  its  former  grade  is  without  force.  If  the 
property  owners  have  been  damaged  by  such  elevation,  ac- 
cording to  the  long-settled  law  of  this  state  they  have  a  rem- 
edy for  such  damages:  Chapman  v.  City  of  Staunton,  246 
111.  394,  92  N.  E.  905. 

On  the  facts  in  this  record  the  city  of  Chicago  was  without 
authority  to  pass  or  enforce  the  ordinance  in  question  requir- 
ing appellant  to  repave  and  keep  in  repair  West  Eighteenth 
street  from  Canal  to  Mechanic  street.  The  judgment  of  the 
municipal  court  must  therefore  be  reversed. 

As  to  tfi^  Power  to  Compel  a  Hailroad  Company  to  Construct  and  "Re- 
pair Viaducts  and  Approaches,  see  Chicago  etc.  E.  E.  Co.  v.  State,  47 
Neb.  549,  53  Am.  St.  Rep.  557,  and  cases  cited  in  the  cross-reference 
note  thereto.  The  power  to  compel  a  railway  company  to  remove  via- 
ducts and  to  elevate  railwav  tracks  is  discussed  in  Chicago  v.  Pitts- 
burgh etc.  Ey.  Co.,  244  111.  220,  135  Am.  St.  Eep.  316. 

In  the  Case  of  Murphy  v.  Chicago  etc.  By.  Co.,  247  III.  614,  93  N.  E. 
381,  an  ordinance  of  the  city  of  Joliet,  requiring  the  elevation  of  the 
tracks  of  six  railroad  companies  was  attacked  by  property  owners, 
fronting  on  the  slreet,  as  void,  but  the  court  held  that  the  city  council 
had  authority,  under  its  police  power,  to  pass  such  an  ordinance,  and 
that  the  power  of  the  council  was  limited  in  its  exercise  only  by  the 
requirement  that  the  ordinance  be  reasonable.  "In  regulating  and 
controlling  the  use  of  the  streets  and  alleys  within  its  limits  and  the 
maintenance  and  operation  of  railroads  upon  and  over  them,"  said  the 
court,  "the  city  is  in  the  exercise  of  a  governmental  function.  An 
ordinance  granting  authority  for  such  purpose  and  fixing  the  rights 
and  liabilities  of  the  railroad  companies  is  a  legislative  act,  even 
though  it  may  by  the  act  of  the  companies  become  also  a  contract." 

It  was  asserted  in  the  bill  that  the  passage  of  the  ordinance  was  an 
abuse  of  power,  for  the  reason  that  there  was  no  necessity  for  the 
vacation  of  Joliet  street,  a  part  of  which  was  vacated  by  the  ordi- 
nance. "This,"  said  the  court,  "is  only  the  statement  of  the  pleader's 
conclusion.  The  facts  stated  show  tliat  inconvenience  will  result  to 
the  appellants  (the  property  owners),  and  their  tenants;  that  prob- 
ably their  business  will  be  much  diminished  and  their  property  will 
greatly  depreciate  in  value.  These  circumstances  alone  do  not  even 
tend  to  show  that  the  ordinance  is  unreasonable.     Such  consequences 
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not  infrequently  result  to  some  property  from  the  elevation  of  rail- 
road tracks,  the  building  of  viaducts,  and  the  making  of  other  im- 
provements, but  the  improvements  are  not  to  be  suspended  on  that 
account  at  the  instance  of  the  owner  of  the  property  affected.  If 
damages  result,  of  such  a  character  that  he  is  entitled  to  compensa- 
tion, he  may  recover  such  damages,  but  he  cannot  call  upon  a  court 
of  equity  to  stop  the  improvement.  It  is  not  essential  to  the  validity 
of  the  ordinance  that  the  plan  of  elevating  the  tracks,  making  sub- 
ways, and  securing,  protecting,  and  preserving  the  public  safety  is  the 
best  that  could  have  been  devised.  It  is  sufficient  if  it  is  not  unrea- 
sonable though  some  other  plan  might  be  thought  to  be  a  better  one." 


GOODRICH  V.  BUSSE. 

[247  111.   366,  93  N.  E.  292.] 

]MUNICIPAL  ORDINANCE— Source  of  Power  to  Enact.— An 
ordinance  may  derive  its  validity  from  several  different  grants  of 
power.  Ita  validity  does  not  necessarily  depend  upon  any  single 
clause  or  section  of  the  statute  concerning  the  power  of  the  munici- 
pality to  legislate  upon  th«  subject  covered  by  the  ordinance,  (p. 
337.) 

PEDDLERS. — Ordinance  Forbidding  Outcry  or  Noise. — An  ordi- 
nance prohibiting  any  person  from  advertising  or  calling  attention 
to  his  wares  by  noise  made  by  public  outcry,  or  by  means  of  devices 
for  making  a  noise,  may  be  sustained  under  a  grant  of  power  au- 
thorizing the  city  to  regulate  traffic  and  sales  upon  its  streets,  and  to 
regulate,  suppress,  and  prohibit  hawkers  and  peddlers,     (p.  337.) 

PEDDLERS — Ordinance  Concerning — Discrimination. — An  ordi- 
nance prohibiting  any  person  from  advertising  or  calling  attention 
to  his  wares  by  noise  made  by  public  outcry,  or  by  means  of  devices 
for  making  a  noise,  excepting  in  amusement  grounds,  parks,  halls,  and 
other  places  duly  licensed  by  the  city,  is  not,  because  of  such  excep- 
tion, void  for  unjust  discrimination  against  the  business  of  hawking 
ana  peddling  on  the  streets,  as  the  differences  in  the  conditions  be- 
tween the  places  mentioned  furnishes  a  reasonable  basis  upon  which 
to  rest  a  classification,     (p.  337.) 

PEDDLERS — Ordinance  Concerning — Due  Process. — An  ordi- 
nance prohibiting  any  person  from  advertising  or  calling  attention  to 
his  wares  by  noise  made  by  public  outcry,  or  by  means  of  devices 
for  making  a  noise,  does  not  deprive  hawkers  and  peddlers  on  the 
streets  of  property  without  due  process  of  law.  It  is  at  most  but  a 
mere  regulation  of  a  business  which,  if  not  controlled,  might  bftcx>me 
a  public  nuisance,     (pp.  338,  339.) 

Darrow,  Masters  &  Wilson,  for  the  appellant. 

Edward  J.  Brundage,  corporation  counsel,  Clarence  N. 
Boord   and  John  J.  Beilman,  for  the  appellees. 

^^''^  HAND,  J.  This  was  a  bill  in  chancery  filed  by  the 
appellant  in  the  circuit  court  of  Cook  county,  on  behalf  of 
himself  and  all  other  persons  in  the  city  of  Chicago  similarly 
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edtuated,  for  an  injunction  to  restrain  the  mayor  and  police 
department  of  the  city  of  Chicago  from  enforcing  in,  said 
city,  against  him  and  all  other  persons  engaged  in  peddling 
fruits  and  vegetables  in  the  city  of  Chicago,  the  provisions  of 
section  1450  of  the  municipal  code  of  said  city,  as  amended 
on  November  29,  1909,  in  force  January  1,  1910,  which  reads 
as  follows : 

"That  excepting  in  amusement  grounds,  parks,  halls  and 
other  places  duly  licensed  in  accordance  with  the  ordinances 
of  the  city,  no  person  shall  make,  or  cause,  permit  or  allow 
to  be  made,  any  noise  of  any  kind  by  crying,  calling  or 
"®®  shouting,  or  by  means  of  any  whistle,  rattle,  bell,  gong, 
clapper,  hammer,  drum,  born  or  similar  mechanical  device, 
for  the  purpose  of  advertising  any  goods,  wares  or  merchan- 
dise or  of  attracting  the  attention  or  inviting  the  patronage 
of  any  person  to  any  business  whatsover. ' ' 

The  bill  averred  that  appellant  was  engaged  in  peddlinj; 
fruits  and  vegetables  in  the  city  of  Chicago;  that  he  owned 
and  used  in  said  business  a  horse  and  wagon;  that  he  pur- 
chased fruits  and  vegetables  upon  Market  street,  in  said  city, 
from  wholesale  dealers,  and  that  with  his  horse  and  wagon, 
loaded  with  fruits  and  vegetables,  he  drove  through  the  streets 
and  alleys  of  said  city  for  the  purpose  of  making  sales  of 
such  fruits  and  vegetables;  that  in  order  to  attract  cusitom- 
ers  to  his  presence  and  the  fruits  and  vegetables  which  he 
had  for  sale,  it  was  necessary  that  he  make  a  noise  by  calling 
or  shouting;  that  eighteen  hundred  persons  in  the  city  of 
Chicago  were  engaged  in  peddling  fruits  and  vegetables,  and 
that  in  said  city  there  were  six  thousand  peddlers ;  that  nu- 
merous prosecutions  and  convictions  had  been  had  under  said 
ordinance,  and  that  appellant  had  been  arrested  and  was 
being  prosecuted  by  the  city  authorities  in  the  municipal 
court  of  the  city  of  Chicago  for  a  violation  of  said  section  of 
said  municipal  code.  A  demurrer  was  interposed  by  the 
city  to  tKe  bill  and  sustained  and  the  bill  was  dismissed 
for  want  of  equity,  and  the  judge  before  whom  the  case  was 
tried  having  certified  that  the  constitutionality  of  said  section 
1450  of  the  municipal  code  was  involved,  and  that  in  his 
opinion  the  public  interest  required  that  the  constitutionality 
of  said  section  of  the  municipal  code  be  passed  upon  by  the 
supreme  court,  an  appeal  has  been  prosecuted  to  this  court. 

It  is  contended  that  said  section  of  the  municipal  code  is 
void,  first,  for  unreasonableness;  and  secondly,  by  reason  of 
the  fact  that  it  is  in  conflict  with  the  constitutions  of  the 
state  of  Illinois  and  of  the  United  States. 

^**®  Section  1,  of  article  5,  chapter  24,  Kurd's  Statutes  of 
1909,  in  part  provides  that  the  city  council  is  empowered  and 
authorized  by  ordinance :  "Twentieth — To  regulate  traffic  and 
sales  upon   the  streets,  sidewalks   and  public  places 
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Forty-first — To  license,  tax,  regulate,  suppress  and  prohibit 
hawkers,  peddlers,  pawnbrokers,  keepers  of  ordinaries,  the- 
atricals and  other  exhibitions,  shows  and  amusements,  and  to 
revoke  such  license  at  pleasure. 

It  has  been  held  by  this  court  (Gundling  v.  City  of  Chicago, 
176  111.  340,  52  N.  E.  44,  48  L.  R.  A.  230,  and  Spiegler  v. 
City  of  Chicago,  216  111.  114,  74  N.  E.  718)  that  an  ordinance 
may  derive  its  validity  from  several  different  grants  of  power, 
and  that  its  validity  does  not  necessarily  depend  upon  any 
single  clause  or  section  of  the  statute  concerning  the  power 
of  the  municipality  to  legislate  upon  the  subject  covered  by 
the  ordinance.  We  think,  therefore,  that  the  section  of  the 
municipal  code  now  under  consideration  may  be  sustained 
under  the  grant  of  power  to  the  municipalities  of  this  state 
which  authorizes  them  to  pass  ordinances  for  the  regulation 
of  traffic  and  sales  upon  the  streets  and  alleys  of  such  mu- 
nicipalities and  to  regulate,  suppress  and  prohibit  hawkers 
and  peddlers  within  such  municipalities. 

The  appellant  contends  that  the  ordinance  is  unconstitu- 
tional for  the  reason  that  it  unjustly  discriminates  against 
the  business  of  the  appellant  in  this:  That  it  permits  a  person 
whose  business  is  confined  to  amusement  grounds,  parks,  halls 
and  other  places  duly  licensed  by  the  city,  to  advertise  his 
wares  by  public  outcry,  while  the  appellant  is  prohibited 
from  so  advertising  his  fruits  and  vegetables  upon  the  public 
streets  and  alleys  of  the  city.  We  think  this  contention  is 
wdthout  force,  for  the  reason  that  the  appellant  is  not  pro- 
hibited from  selling  or  advertising  for  sale  his  fruits  and  vege- 
tables in  the  places  excepted  from  the  operation  of  the  sec- 
tion of  the  code  by  public  outcry  if  he  desires  to  frequent 
those  places  for  the  purpose  of  making  sales,  and  it  would 
seem  clear  that  the  conditions  which  ^"^^  surround  amuse- 
ment grounds,  parks,  halls,  and  other  places  duly  licensed 
by  the  city  so  far  differ  from  the  conditions  which  are  found 
in  and  upon  public  streets  and  alleys  of  the  city  of  Chicago 
that  such  differences  would  furnish  a  reasonable  basis  upon 
which  to  rest  a  classification  which  would  support  said  sec- 
tion of  the  municipal  code.  It  is  obvious  that  persons  fre- 
quent the  places  excepted  from  said  section  of  the  municipal 
code  for  reasons  wholly  different  from  those  which  influence 
the  citizen  when  he  builds  his  house  or  place  of  business 
upon  the  public  streets  or  uses  the  public  alleys  of  the  city. 
At  the  one  place  the  visiting  public  anticipates  and  expects 
there  will  be  noise  and  confusion,  while  upon  the  streets  and 
alleys  of  the  city,  outside  of  the  noise  and  confusion  incident 
to  travel,  it  may  well  be  expected  order  and  quiet  will  be 
maintained.  Especially  is  this  .true  in  a  great  city  like 
Chicago,  where  a  large  per  cent  of  its  working  people  perform 

Am.  St.  Rep.,  Vol.  139 — 22 


338  139  American  State  Reports.  [Illinois, 

services  at  night  and  sleep  during  the  day,  and  who,  during 
their  hours  of  rest  in  the  daytime,  should  be  protected  by  the 
city  from  being  disturbed  by  the  shrill  outcries  of  fruit  and 
vegetable  peddlers  as  they  pursue  their  calling  throughout  the 
city. 

In  City  of  Chicago  v.  Brownell,  146  111.  64,  34  N.  E.  595, 
it  was  urged  an  ordinance  was  discriminatory  which  permitted 
book-making  within  the  inclosure  of  incorporated  fairs  or  race- 
track associations  and  prohibited  book-making  elsewhere.  The 
court  said:  "If  it  were  admitted  that  the  ordinance,  by  impli- 
cation, sanctions  book-making,  etc.,  within  'the  actual  inclos- 
ures  of  fair  or  race-track  associations  that  are  incorporated 
under  the  laws  of  the  state,'  etc.,  it  does  not  appear  that  de- 
fendant in  error,  or  anyone  else,  is  discriminated  against. 
If  anyone  can  lawfully  engage  in  that  business  in  those  places 
at  such  times,  for  anything  appearing  in  this  ordinance  de- 
fendant in  error  and  all  other  persons  so  disposed  can  do  the 
same.  On  the  principle  that  a  city  council  may  discriminate 
between  different  localities  within  the  city  limits  in  granting 
license  to  sell  intoxicating  ^''^  liquors,  'making  no  distinc- 
tion between  persons,  but  between  places,  only,'  as  was  held 
in  City  of  East  St.  Louis  v.  Wehrung,  46  111.  392,  this  ordi- 
nance would  be  valid  in  any  view  which  can  be  taken  of  it." 

We  do  not  think  the  ordinance  is  void  by  reason  of  the  fact 
that  the  business  of  appellant  is  discriminated  against,  or  will 
be  discriminated  against,  by  its  enforcement. 

Neither  have  we  been  able  to  discover  that  this  ordinance 
is  in  conflict  with  the  Federal  constitution,  in  that  it  deprives 
the  appellant  of  his  property  without  due  process  of  law. 
The  appellant  is  not  deprived  of  the  right  (as  is  contended 
by  his  counsel)  to  engage  in  the  business  of  peddling  fruits 
and  vegetables  upon  the  streets  and  alleys  of  the  city  of 
Chicago.  The  utmost  the  ordinance  does  is  to  regulate  the 
business  of  the  appellant,  and  all  persons  who  are  similarly 
situated,  while  pursuing  their  calling  upon  the  streets  and 
alleys  of  the  city.  This  the  city  clearly  has  the  right  to  do 
by  the  express  provisions  of  the  statute  (Launder  v.  City  of 
Chicago,  111  111.  291,  53  Am.  Rep.  625),  and  the  ordinance 
being  within  the  power  conferred  upon  the  city,  we  think  it 
is  valid. 

While  it  may  be  conceded  that  the  appellant  has  the  right 
to  sell  fruits  and  vegetables  upon  the  public  streets  and  alleys 
of  the  city,  clearly  he  has  no  vested  property  right  resting 
in  him  to  make  a  noise  upon  the  streets  of  the  city  by  adver- 
tising his  fruits  and  vegetables  by  public  outcry  in  such 
places,  any  more  than  he  would  have  the  right  to  advertise 
such  articles  by  any  other  means  upon  the  streets  and  alleys 
of  the  city  the  result  of  which  would  be  to  disturb  the  peace 
and  quiet  of  the  neighborhood  in  which  he  pursues  his  calling. 
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It  is  apparent  the  advertising  of  the  articles  usually  handled 
by  peddlers  upon  the  streets  and  alleys  of  the  city  by  public 
outcry,  especially  if  six  thousand  persons  were  engaged  at 
one  time  in  so  advertising  the  articles  which  they  were  offer- 
ing for  sale,  would  soon,  if  ^''^  not  immediately,  become,  if 
not  controlled,  a  public  nuisance  and  one  which  would  ur- 
gently demand  abatement. 

The  recent  case  of  New  Orleans  v.  Fargot,  116  La.  369, 
40  South.  735,  is  directly  in  point.  The  charter  of  the  city 
of  New  Orleans  empowered  and  authorized  the  city  council 
to  pass  ordinances  "to  preserve  the  peace  and  good  order  of 
the  city"  and  '*to  suppress  all  nuisances":  Acts  1902, 
p.  434.  The  city  passed  an  ordinance  which  provided  that 
peddlers  and  hawkers  should  not  outcry  for  sale  of  fruits, 
game,  fish  and  other  products  usually  sold  in  the  market,  in 
the  streets  and  thoroughfares  of  the  city.  In  sustaining  the 
ordinance  the  court  said:  "In  the  exercise  of  police  power 
the  city  council  has  some  discretion.  The  ordinance  was  not 
wanton  nor  arbitrary,  A  person  engaged  in  peddling  and 
hawking  fruits  has  no  right  to  bawl  away  in  a  manner  that  is 
annoying  to  others.  The  mere  fact  of  selling  was  not  the 
cause  of  the  prosecution,  but  the  manner  of  the  peddler  or 
hawker  in  offering  to  sell,  which  was,  as  we  are  led  to  infer 
by  the  charge  and  by  the  surrounding  circumstances,  loud 
and  boisterous  and  within  the  terms  of  the  ordinance,  which 
sought  to  regulate  the  occupation  and  keep  it  in  such  bounds 
as  that  it  would  not  be  felt  to  be  a  nuisance.  We  are  not 
concerned  with  the  right  or  authority  of  the  city  council  to 
prohibit  the  peddling  and  hawking  of  wares,  but  we  do 
think  that  that  body  has  the  right  and  authority  to  put  a  stop 
to  loud  and  boisterous  outcries  of  over-zealous  and  anxious 
sellers  of  goods  and  wares  on  the  public  street." 

From  a  careful  examination  of  the  questions  involved  in 
this  case  we  are  of  the  opinion  section  1450  of  the  municipal 
code  of  Chicago  is  a  valid  ordinance  and  that  the  circuit 
court  did  not  err  in  dismissing  appellant's  bill.  The  decree 
of  the  circuit  court  will  therefore  be  affirmed. 


A  Statute  Belating  to  the  Manner  of  Sale  hy  EaxoTcers  or  Peddlers, 
and  not  the  right  to  sell,  is  a  valid  exercise  of  police  power,  and  is 
not  a  violation  of  the  right  secured  by  the  constitution  of  acquiring, 
possessing  and  protecting  property:  Commonwealth  v.  Gardner,  133 
Pa.  284,  19  Am.  St.  Eep.  645.  See,"^  also,  the  note  to  Hager  v.  Walker, 
129  Am.  St.  Eep.  276. 
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CITY  OF  CHICAGO  v.  MORELL. 

[247  ni.  383,  93  N.  E.  295.] 

MUNICIPAL  COEPORATIONS.  —  An  Action  to  Recover  a 
Penalty  for  the  violation  of  a  municipal  ordinance  is  a  civil  action. 
Although  commenced  by  affidavit  and  warrant,  it  is  not  a  criminal 
proceeding,     (p.  340.) 

MUNICIPAL  CORPORATION.— The  Penalty  Imposed  for  the 
Violation  of  a  municipal  ordinance  is  not  a  debt  within  the  meaning 
of  the  constitution,     (p.  341.) 

LICENSE. — The  Wheel  Tax  Ordinance  of  Chicago  is  not  uncon- 
stitutional for  the  reason  that  it  is  a  revenue  ordinance  and  imposes 
a  penalty  for  its  violation  which  may  be  enforced  by  arrest  and  im- 
prisonment,    (p.  341.) 

LICENSE  TO  RUN  AUTOMOBILE  —  Enforcement  by  Fine.— 
The  city  of  Chicago  has  a  right  to  enforce,  by  fine  and  imprisonment, 
the  wheel  tax  ordinance  of  that  city,  which  requires  the  taking  out 
of  a  license  as  a  prerequisite  to  the  running  of  an  automobile  upon 
the  streets  of  that  city.  Such  prosecution  is  not  a  proceeding  to  col- 
lect the  wheel  tax  upon  automobiles,  but  to  collect  the  penalty  imposed 
by  the  ordinance  for  using  an  automobile  without  having  complied 
with  the  ordinance,     (p.  341.) 

Kruse  &  Peden  and  R.  C.  Merrick,  for  the  plaintiff  in  error. 

Edward  J.  Brundage,  Clarence  N.  Boord  and  Edwin  H. 
Cassels,  for  the  defendant  in  error. 

^^5  HAND,  J,  The  plaintiff  in  error,  Andrew  W.  Morell, 
was  convicted  of  a  violation  of  the  wheel  tax  ordinance  of  the 
city  of  Chicago  in  the  municipal  court  of  Chicago,  and  was 
fined  twenty-five  dollars  and  costs  and  ordered  committed 
to  the  house  of  correction  until  the  fine  and  costs  were  paid,, 
and  he  has  sued  out  this  writ  of  error  to  reverse  said  judg- 
ment. 

The  only  question  raised  upon  this  record  is  the  constitu- 
tionality of  the  wheel  tax  ordinance  of  the  city  of  Chicago. 
The  position  of  the  plaintiff  in  error,  as  defined  in  his  brief, 
is,  that  said  ordinance  is  unconstitutional  for  the  reason  that 
it  is  a  revenue  ordinance  and  imposes  a  penalty  for  its  vio- 
lation which  may  be  enforced  by  arrest  and  imprisonment, 
which,  it  is  argued,  amounts  to  the  enforcement  and 'collec- 
tion of  a  tax — which,  it  is  said,  is  a  debt — by  arrest  and  im- 
prisonment. 

In  Harder 's  Fireproof  Storage  etc.  Co.  v.  City  of  Chicago, 
235  111.  58,  85  N.  E.  2-15,  14  Ann.  Cas.  536,  and  in  Ayres  v. 
City  of  Chicago,  239  ^^e  m  237,  87  N.  E.  1073,  the  consti- 
tutionality of  the  wheel  tax  ordinance  of  the  city  of  Chicago 
was  si^taincd.  The  question  here  raised,  however,  was  not 
there  considered. 

The  law  is  well  settled  in  this  state  that  an  action  to  recover 
a  penalty  for  the  violation  of  a  municipal  ordinance  is  a  civil 
action,  and,  although  commenced  by  affidavit  and  warrant, 
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it  is  not  a  criminal  proceeding,  and  the  penalty  imposed  for 
the  violation  of  such  an  ordinance  is  not,  within  the  meaning: 
of  the  constitution,  a  debt :  Webster  v.  People,  14  III.  365 ; 
Town  of  Partridge  v.  Snyder,  78  111.  519 ;  City  of  Chicago 
V.  Kenney,  35  111.  App.  57 ;  Rich  v.  People,  6Q  111.  513 ;  Ken- 
nedy V.  People,  122  111.  649,  13  N.  E.  213.  The  proceeding 
in  which  plaintiff  in  error  was  arrested,  fined  and  ordered  im- 
prisoned was  not  a  proceeding  to  collect  the  wheel  tax  upon 
his  automobile,  as  it  seems  to  be  his  view,  but  it  was  a  proceed- 
ing commenced  against  him  to  collect  the  penalty  imposed 
by  the  ordinance  for  using  his  automobile  upon  the  streets  of 
the  city  of  Chicago  without  having  complied  with  the  wheel 
tax  ordinance,  and  had  he  paid  the  fine  imposed  upon  him 
and  the  costs  adjudged  against  him  he  would  not  have  had 
the  right  to  run  his  automobile  upon  the  streets  of  the  city 
of  Chicago  without  first  taking  out  a  license  under  the  wheel 
tax  ordinance.  We  think,  therefore,  it  is  clear  that  the  city 
had  the  right  to  enforce  said  ordinance  against  the  plaintiff 
in  error  by  fine  and  imprisonment. 

The  plaintiff  in  error  relies  upon  State  v.  Green,  27  Neb. 
64,  42  N.  W.  913,  and  three  other  cases  decided  by  the  supreme 
court  of  Nebraska,  to  sustain  his  contention.  The  oases  from 
that  state  referred  to  are  out  of  line  with  the  adjudications 
in  this  and  other  states  (St.  Louis  v.  Sternberg,  69  Mo.  289; 
St.  Louis  V.  Green,  70  Mo.  562;  Johnson  v.  Macon,  114  Ga. 
426,  40  S.  E.  322 ;  Salt  Lake  City  v.  Christensen  Co.,  34  Utah, 
38,  95  Pac.  523,  17  L.  R.  A.,  N.  S.,  898 ;  Cousins  v.  State,  50 
Ala.  113,  20  Am.  Rep.  290;  Matter  of  Guerrero,  69  Cal.  88, 
10  Pac.  261 ;  Stewart  v.  Potts,  49  Miss.  749 ;  ^^t  people  v. 
Mulholland,  82  N.  Y.  324,  37  Am.  Rep.  568 ;  State  v.  Cohen, 
84  N.  C.  771 ;  Ex  pa.rte  Schmidt,  2  Tex.  App.  196 ;  Common- 
wealth v.  Byrne,  20  Gratt.  165)  ;  and  they  have  been  overruled 
by  the  supreme  court  of  Nebraska  in  the  late  case  of  Rosen- 
bloom  V.  State,  64  Neb.  342,  89  N.  W.  1053,  57  L.  R.  A.  922. 

The  judgment  of  the  municipal  court  will  be  affirmed. 


The  Registration  and  License  of  Automobiles  is  discussed  in  the 
note  to  O'Brien  v.  People,  108  Am.  St.  Kep.  218.  Statutes  and  ordi- 
nances requiring  the  registration  of  automobiles  and  the  taking  out 
of  a  license  by  the  owner  or  operator  have  been  generally  upheld  as 
constitutional:  Note  to  Hager  v.  Walker,  129  Am.  St.  Eep.  286. 
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RUSSELL  V.  ROBBINS. 

[247  111.  510,  93  N.  E.  324.] 

DEEDS — Consideration,  Parol  to  Deny  or  Explain. — A  consid- 
eTation  duly  acknowledged  in  a  deed  cannot  be  contradicted  by  parol 
for  the  purpose  of  destroying  the  legal  effect  of  the  deed  as  a  con- 
veyance; but  it  is  legitimate  and  proper  to  show  the  actual  considera- 
tion for  the  purpose  of  determining  whether  there  was  fraud  for  which 
the  deed  should  be  set  aside  in  equity,     (p.  345.) 

FRAUD — Promise  to  Do  Something  in  the  Future. — Ordinarily 
a  promise  to  do  something  in  the  future  does  not  constitute  a  fraud, 
and  a  violation  or  disregard  of  such  a  promise  does  not  amount  to  a 
fraud,     (p.  345.) 

DEED  FOR  FUTURE  SUPPORT.— A  Deed  Made  in  Considera- 
tion of  the  grantor's  future  support  belongs  to  a  peculiar  class,  and 
is  distinguishable  from  an  ordinary  deed  of  bargain  and  sale  by  the 
fact  that  the  grantor  gives  up  his  property  for  the  consideration  of 
future  support,  which  a  court  of  equity  cannot  compel  the  grantee  to 
furnish  and  a  court  of  law  cannot  make  good  with  damages,     (p.  345.) 

DEED  FOR  FUTURE  SUPPORT.— Equity  wiU  Set  Aside  a  deed 
made  in  consideration  of  the  future  support  of  the  grantor,  if  satis- 
fied that  the  contract  was  entered  into  with  a  fraudulent  intent,  or 
has  been  abandoned;  but  the  failure  to  perform  on  the  part  of  the 
grantee  must  be  substantial  and  in  relation  to  material  matters;  and, 
if  the  grantor  prevents  the  grantee  from  carrying  out  the  contract, 
there  can  be  no  presumption  of  fraud  which  will  justify  the  setting 
aside  of  the  deed.     (p.  345.) 

DEED  FOR  FUTURE  SUPPORT— Construction.— If  a  deed  is 
made  upon  the  consideration  that  the  grantee  shall  take  the  grantor 
to  the  former's  home  and  support  him  during  his  natural  life,  the 
grantee  is  not  bound  to  furnish  support  at  any  other  place,  nor  to  com- 
pensate other  persons  for  taking  care  of  the  grantor  during  the  time 
which  he  chooses  to  remain  away  from  the  grantee's  home  without 
any  designated  cause,     (p.  346.) 

DEED  FOR  FUTURE  SUPPORT.— In  Determining  Whether 
Proper  Support  has  been  furnished  by  the  grantee  in  a  deed  made  in 
consideration  of  the  future  support  of  the  grantor,  the  condition  in 
life  of  the  parties  at  the  time  the  contract  was  made  must  be  taken 
into  consideration,     (p.  346.) 

McCaskill  &  Son,  for  the  appellants. 

Birmingham  &  Swiney  and  John  Stuart  Roberts,  for  the 
appellee. 

«ii  CARTWRIGHT,  J.  On  December  31,  1909,  the  appel- 
lee Catherine  Williams  Russell,  filed  her  amended  bill  of 
complaint  in  the  superior  court  of  Cook  county,  asking  the 
court  to  set  aside  a  deed  executed  by  her  on  January  18, 
1901,  of  four  acres  of  land  in  said  county,  and  two  subse- 
quent deeds  of  the  same  land,  to  Mary  A.  Thompson,  who 
is  now  Mary  A.  Robbins,  one  of  the  appellants.  A  tenant 
of  Mrs.  Robbins  was  made  defendant  with  her,  but  he  had 
no  substantial  interest,  and  in  this  opinion  Mrs.  Robbins 
will  be  called  the   defendant.    The   ground  for  asking  a 
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cancellation  of  the  deeds  was  that  they  were  made  in  con- 
sideration of  future  support  of  the  complainant,  which  was 
not  furnished.  The  bill  was  answered,  and  the  fact  that 
the  original  deed  was  made  in  consideration  that  the  de- 
fendant would  support  the  complainant  during  her  natural 
life  was  admitted,  but  the  charge  that  the  condition  was 
not  complied  with  was  denied.  The  first  deed  conveyed  the 
property,  and  the  two  subsequent  deeds  conveyed  nothing 
but  were  of  a  confirmatory  nature.  The  chancellor  heard 
the  evidence  of  the  parties  ^^^  and  entered  a  decree  find- 
ing that  the  defendant  had  failed,  refused  and  neglected 
to  furnish  the  complainant  with  reasonable  care  and  sup- 
port with  the  exception  of  about  two  and  a  half  years  after 
the  making  of  the  first  deed,  and  had  failed  and  refused 
to  compensate  other  parties  with  whom  the  complainant 
had  lived  the  remainder  of  the  time,  for  such  care  and  sup- 
port, and  setting  aside  the  deeds  in  accordance  with  the 
prayer  of  the  bill. 

On  the  first  Sunday  in  January,  1901.  the  defendant  went 
with  a  friend  to  an  old  house  on  the  four  acres  of  land  in 
question,  where  the  complainant  lived.  The  complainant 
was  about  seventy-three  years  old  and  feeble,  and  her  hus- 
band had  recently  died.  It  was  a  very  cold  day,  and  they 
found  the  complainant  lying  on  a  broken-down  bed,  with 
no  fire  in  the  house  and  covered  with  a  lot  of  rags.  The 
house  was  a  cheap,  old  concern,  that  cost  perhaps  three 
or  four  hundred  dollars  when  built,  and  was  without  a 
foundation,  with  no  glass  in  the  windows  and  the  kitchen 
doors  broken  down.  The  complainant  was  there  alone  in 
a  house  that  was  not  habitable  for  a  human  being,  and  the 
defendant,  who  had  worked  for  her  four  summers  when 
the  defendant  was  a  child,  and  took  some  interest  in  her, 
proposed  to  take  her  home  and  take  care  of  her.  The  de- 
fendant took  something  to  the  house  for  the  complainant 
to  eat  and  left  it  there,  and  the  complainant  said  that  if 
she  would  take  her  home  she  would  give  her  her  property, 
if  there  was  any  left.  The  defendant  came  back  a  few 
days  afterward  and  took  the  complainant  home  with  lier, 
and  on  January  18,  1901,  the  complainant  executed  a  deed 
of  the  four  acres  of  land  to  the  defendant.  The  deed  re- 
cited the  consideration  of  one  hundred  dollars  and  future 
support  during  the  natural  life  of  the  complainant.  The 
land  was  of  comparatively  little  value,  being  covered  with 
stumps,  the  greater  part  of  it  dry  and  the  remainder  a  wet 
slough.  The  defendant  was  a  working  woman  of  the  poorer 
class,  who  did  washing  for  others.  There  was  no  complaint 
by  ^^^  the  complainant  of  her  treatment,  but  in  June,  1902, 
she  went  on  a  visit  to  the  home  of  the  defendant's  sister, 
where  she  remained  about  three  mouths,  during  which  time 
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the  defendant  called  on  her  several  times  and  asked  her  if 
she  wanted  to  come  home,  but  was  told  that  she  was  well 
enough  off  where  she  was.  The  defendant  and  her  sister 
had  some  difficulty,  and  the  complainant  filed  a  bill  to  set 
aside  her  deed  but  afterward  dismissed  the  suit,  and  on 
September  2,  1902,  executed  a  warranty  deed  reciting  a 
consideration  of  eight  hundred  dollars  and  without  any 
condition  as  to  support.  The  defendant  had  put  in  win- 
dows, shingled  the  house,  put  water  conductors  on  it,  had 
a  well  put  in,  painted  the  house  and  put  in  new  floors,  and 
rented  it  for  five  dollars  a  month.  The  eight  hundred  dol- 
lars was  figured  up  from  these  improvements  and  costs  paid 
by  the  defendant  and  for  some  settlement  in  the  probate 
court,  and  no  other  consideration  was  paid.  The  complain- 
ant then  lived  with  the  defendant  for  some  time,  but  on 
some  date,  not  made  certain  by  the  evidence,  she  went  to 
the  defendant's  mother  in  law  on  an  agreement  that  the 
mother  in  law  would  keep  her  for  two  weeks,  until  she 
could  get  a  hired  man.  The  complainant  found  the  place 
pleasant  for  her  and  remained  there  about  two  years,  dur- 
ing which  time  defendant  took  clothes  and  shoes  to  her 
and  told  her  she  could  always  come  back  when  she  wanted 
to.  The  defendant  was  married  to  George  R.  Robbins  in 
October,  1903.  He  was  a  well-digger  and  later  janitor  of 
a  public  school.  At  the  end  of  the  two  years  the  complain- 
ant, saying  she  was  going  to  take  a  walk,  left  the  mother 
in  law  and  upon  search  was  found  at  the  home  of  the  de- 
fendant's sister,  where  she  remained  two  years.  The  de- 
fendant visited  her  at  various  times  during  the  absence  of 
the  sister,  with  whom  she  was  not  on  good  terms,  and  tried 
to  get  her  to  come  back.  "While  the  complainant  was 
away  from  the  defendant's  home  complainant  had  caused 
an  attorney  to  place  on  record  a  notice  that  the  second 
deed  had  been  obtained  by  undue  influence  and  was  void 
for  ^^'*  want  of  consideration.  After  two  years  with  the 
sister  the  complainant  went  back  to  live  with  the  defend- 
ant, and  the  two  went  to  the  office  of  an  attorney,  where 
the  complainant  executed  a  quitclaim  deed  on  May  14. 
1907,  to  remove  the  cloud  created  by  the  notice,  and  eight 
hundred  dollars  was  named  as  the  consideration  in  that 
deed.  Complainant  then  continued  to  live  with  the  defend- 
ant until  August  1,  1908,  when  she  walked  out  of  the  gate 
and  disappeared.  The  defendant  made  search  for  her  and 
left  a  notice  at  the  police  station,  and  she  was  found  at 
the  house  of  another  woman  who  had  once  been  a  neighbor 
of  the  defendant  and  who  was  at  enmity  with  her.  A 
police  captain  went  there  to  get  her  to  return,  but  she  de- 
clined to  do  so,  saying  that  she  had  been  all  right  at  the 
defendant's  house  but  did  not  like  to  stay  there,  and  was 


Dec.  1910.]  Russell  v.  Robbins.  345 

going  to  stay  with  the  other  woman.  While  at  this  other 
woman's  hovise  the  complainant  filed  this  bill,  and  while 
there  she  suffered  a  stroke  of  paralysis.  About  the  middle 
of  May,  1910,  she  came  back  to  the  defendant's  and  was 
living  there  at  the  time  of  the  hearing.  The  complainant 
was  called  to  the  stand  and  said  that  she  was  eighty-two 
or  eighty-three  years  old;  that  she  was  living  with  the  de- 
fendant and  had  made  a  deed  of  the  property  to  her;  that 
she  liked  it  at  the  defendant's  very  well,  and  she  repudiated 
her  solicitor  in  the  case.  The  chancellor  being  of  the 
opinion  that  she  was  incapable  of  testifying,  had  her  re- 
moved from  the  witness  stand  and  appointed  a  guardian 
ad  litem  for  her. 

The  deeds  recited  money  considerations,  from  which  it 
is  argued  that  they  could  not  be  set  aside  because  the  com- 
plainant could  not  dispute  the  payment  of  such  considera- 
tions. It  is  true  that  a  consideration  duly  acknowledged 
in  a  deed  cannot  be  contradicted  by  parol  for  the  purpose 
of  destroying  the  legal  effect  of  the  deed  as  a  conveyance: 
Kimball  v.  Walker,  30  111.  482;  Illinois  Central  Ins.  Co. 
V.  Wolf,  37  111.  354,  87  Am.  Dec.  251;  Redmond  v.  Cass, 
226  111.  120,  80  N.  E.  708.  The  legal  effect  of  the  deeds  is 
not  questioned  in  this  case,  but  ^^^  it  i^  admitted  that  they 
were  sufficient  to  transfer  the  legal  title,  and  it  was  legiti- 
mate and  proper  to  show  the  actual  consideration  for  the 
purpose  of  determining  whether  there  was  fraud  for  which 
the  deeds  should  be  set  aside  in  equity.  Even  on  the  face 
of  the  first  deed  which  conveyed  the  property,  the  future 
support  was  the  material  part  of  the  consideration.  It  is 
also  true,  as  claimed,  that  ordinarily  a  promise  to  do  some- 
thing in  the  future  does  not  constitute  a  fraud,  and  a  viola- 
tion or  disregard  of  such  a  promise  does  not  amount  to 
a  fraud;  but  deeds  such  as  those  in  question  in  this  case 
belong  to  a  peculiar  class,  distinguished  in  the  decisions 
of  this  court  from  ordinary  deeds  of  bargain  and  sale  in 
the  fact  that  the  grantor  gives  up  his  property  for  the 
consideration  of  future  support,  which  a  court  of  equity 
cannot  compel  the  grantee  to  furnish  and  a  court  of  law 
cannot  make  good  with  damages:  Frazier  v.  Miller,  16  111. 
48.  If  the  evidence  is  such  as  to  justify  a  conclusion  that 
a  contract  of  that  kind  was  entered  into  with  a  fraudulent 
intent  or  has  been  abandoned,  a  court  of  equity  will  set 
aside  the  conveyance.  The  failure  to  perform  on  the  part 
of  the  grantee  must  be  substantial  and  in  relation  to  ma- 
terial matters  (Pittenger  v.  Pittenger,  208  111.  582,  70  N.  E. 
699),  and  if  the  grantor  prevents  the  grantee  from  carrying 
out  the  contract  there  can  be  no  presumption  of  fraud 
which  would  justify  setting  aside  a  deed:  Calkins  v.  Calkins, 
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220  111.  Ill,  77  N.  E.  102,  1  L.  R.  A.,  N.  S.,  393 ;  Williams 
V.  Langwill,  241  111.  441,  89  N.  E.  642,  25  L.  R.  A.  932.  The 
complainant  in  this  case  chose  to  remain  away  from  the 
home  of  the  defendant,  and  the  defendant  was  not  bound  to 
furnish  support  at  any  other  place.  The  chancellor  found 
that  the  defendant  had  failed  and  refused  to  compensate 
other  parties  who  took  care  of  the  complainant,  but  she  was 
under  no  obligation  to  do  so.  The  other  persons  who  kept 
the  complainant  because  they  chose  to  do  so — and  two  of 
them,  perhaps,  because  of  enmity  toward  the  defendant — 
never  had,  or  pretended  to  have,  any  claim  agaiust  her.  The 
defendant  was  not  expected  to  pay  in  ^^^  money  for  th(i 
support  of  the  complainant  or  the  services  of  other  people 
which  she  could  herself  render. 

In  determining  whether  proper  support  was  furnished, 
the  condition  in  life  of  the  parties  at  the  time  the  contract 
was  made  must  be  taken  into  consideration.  They  were  all 
poor  people,  and  the  complainant  was  not  only  unable  to 
care  for  herself,  but  had  no  property  that  would  have  fur- 
nished her  any  support.  Defendant  was  of  the  workin^r 
class,  and  it  was  not  anticipated  by  either  that  the  support 
furnished  would  be  different  from  or  better  than  that  per- 
taining to  their  station  in  life.  The  chancellor  found  that 
proper  support  was  not  furnished,  and  as  he  saw  the  wit- 
nesses and  heard  them  testify  he  had  better  opportunities  to 
judge  of  their  credibility  than  we  have,  but  after  giving  due 
consideration  to  that  fact  we  are  unable  to  agree  with  the 
conclusion  reached.  There  was  no  evidence  tending  in  any 
degree  to  show  a  failure  on  the  part  of  the  defendant  to  keep 
her  contract  from  January  18,  1901,  when  the  first  deed  was 
made,  up  to  the  summer  of  1907,  and  the  only  testimony 
as  to  any  facts  occurring  at  that  time  came  from  two  women 
who  acknowledged  their  hostility  and  ill-feeling  toward  the 
defendant  and  manifested  a  desire  to  injure  her,  if  possible. 
One  of  them,  who  did  washing  and  house-cleaning,  and  at 
the  time  of  the  hearing  was  sweeping,  cleaning  and  dusting 
for  the  bureau  of  charities,  and  who  for  seven  months,  be- 
ginning in  the  fall  of  1907,  occupied  a  building  on  the  rear 
of  defendant's  lot,  testified  to  want  of  support  and  bad  treat- 
ment, and  she  was  corroborated  by  her  sister  to  some  extent, 
but  there  was  a  very  clear  preponderance  of  evidence  com- 
ing from  disinterested  parties  that  the  complainant  was  well 
cared  for  according  to  the  station  in  life  of  the  parties  and 
was  well  and  comfortably  clothed.  The  complainant  was 
fickle  and  changeable,  and  would  disappear  from  any  place 
where  she  might  be,  without  notice  and  apparently  without 
cause.  Both  she  and  her  husband  had  been  addicted  to  the 
use  of  intoxicating  '**''  liquors,  and  she  habitually  smoked  a 
pipe.     The  evidence  shows  that  she  had  a  comfortable  room 
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whenever  she  chose  to  stay  with  the  defendant  and  was  sup- 
plied with  pipes  and  tobacco  but  not  with  liquor,  and  that 
she  spent  her  time  largely  in  smoking  her  pipe  and  did  no 
work  except  such  as  she  voluntarily  did.  Under  the  evidence 
in  the  record  the  decree  cannot  be  supported  upon  any  cor- 
rect view  of  the  law. 

The    decree    is    reversed    and   the    cause    remanded,    with 
directions  to  dismiss  the  bill  for  want  of  equity. 


Conveyances  in  Consideration  of  the  Support  of  the  Grantor  hy  the 
Grantee  is  the  subject  of  a  note  to  Davis  v.  Davis,  130  Am.  St.  Eep. 
1039.  In  Meyer  v.  Meyer,  247  111.  535,  93  N.  E.  341,  the  court  re- 
fus-ed  to  set  aside  a  conveyance,  in  the  form  of  a  contract,  voluntarily 
made  by  a  father  to  his  son  in  consideration  of  the  latter's  agree- 
ment to  care  for  and  support  the  grantor  and  wife  during  their 
natural  lives,  where  the  evidence  showed  that  the  grantee  had  sub- 
stantially and  fairly  complied  with  his  contract.  "Even  were  this 
not  so,"  said  the  court,  "and  he  had  failed  in  some  small  particulars 
to  treat  his  parents  as  he  should  have  treated  them  under  his  con- 
tract, the  court  would  not  be  warranted  in  setting  the  deed  aside 
and  wholly  depriving  appellant  of  all  the  fruits  of  his  labor  on  that 
account.  'A  slight  or  partial  neglect  on  the  part  of  one  of  the  con- 
tracting parties  to  observe  some  of  the  terms  or  conditions  of  the 
contract  will  not  justify  the  other  party  in  abandoning  or  rescinding 
the  same.  A  deed  or  contract  made  in  consideration  of  the  support 
of  the  grantors  will  only  be  set  aside  in  equity  where  there  has  been 
an  entire  failure  or  refusal  to  perform  the  agreement,  or  at  least  such 
a  substantial  failure  to  perform  the  contract  in  respect  to  material 
matters  as  would  render  the  performance  of  the  rest  a  thing  ditTerent 
from  what  was  contracted":  Quoting  from  Pittenger  v.  Pittenger,  208 
III.  582,  70  N,  E.  699. 


THOMAS  V.  THOMAS. 

[247  111.  543,  93  N.  E.  344.] 

WILLS — Kule  Concerning  a  Devise  to  a  Class. — The  rule  that 
where  a  devise  is  to  a  class,  none  will  be  permitted  to  take  except 
such  as  are  in  esse  at  the  time  of  distribution,  is  applicable  in  cases 
where  the  postponement  of  the  period  of  distribution  is  for  reasons 
personal  to  the  devisees,  or  in  cases  where  the  language  clearly 
indicates  an  intention  that  the  remainder  is  to  vest  only  in  such  mem- 
bers of  the  class  as  survive  the  period  of  distribution;  but  if  there 
is  nothing  to  show  that  the  postponement  is  for  any  other  reason 
than  to  let  in  a  life  estate,  the  rule  is  not  applicable,      (p.  349.) 

WILLS — Vesting  of  Remainder. — If  the  Enjoyment  of  the  es- 
tate, or  the  period  of  distribution,  is  postponed  for  the  convenience 
of  the  funds  of  the  estate,  and  not  for  reasons  personal  to  the  devisees, 
the  remainder  is  vested,     (p.  349.) 

WILLS — Vesting  of  Remainder  Devised  to  Class. — A  remainder 
devised  to  a  class  will,  unless  a  contrary  intention  clearly  appears, 
vest  in  those  members  of  the  class  in  esse  at  the  testator's  death, 
notwithstanding  the  possibility  of  after-born  children  coming  into  the 
class   as  the   estate   vested   will   open   up  to   let   such   children  in,   if 
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the  postponement  of  the  period  of  distribution  appears  to  be  for  no 
other  purpose  than  to  let  in  a  life  estate,     (p.  349.) 

WILLS — Devise  to  a  Class — ^Vested  Remainder. — ^Where  land 
was  devised  to  the  testator's  daughter  for  life,  at  her  decease  to  be 
divided  among  her  children  in  fee,  share  and  share  alike;  and  the 
daughter  had  three  children  living  when  the  testator  died,  but  one  of 
the  children  died  intestate  before  the  death  of  her  mother,  leaving 
her  father,  mother,  and  two  brothers  as  her  heirs,  the  remainder 
vested  in  the  devisee's  children  immediately  on  the  testator's  death, 
and  the  deceased  child's  interest  passed  to  her  heirs,     (p.  350.) 

H.  M.  Kelly,  for  the  appellants. 
Butters  &  Armstrong,  for  the  appellee. 

^"^  YICKERS,  C .  J.  This  was  a  bill  for  partition, 
brought  in  the  circuit  court  of  La  Salle  county  by  appellee, 
John  Thomas,  against  his  two  minor  sons,  who  are  appellants 
here,  for  the  partition  of  about  eighty-four  acres  of  land. 
Appellee  claimed  that  he  owned  a  one-twelfth  undivided 
interest  in  the  real  estate  involved.  Appellants  by  their  an- 
swer denied  that  appellee  had  any  interest  in  said  land  and 
claimed  the  entire  estate.  The  court  below,  being  of  the 
opinion  that  John  Thomas  was  the  owner  in  fee  of  one- 
twelfth  undivided  interest,  sustained  the  bill,  rendered  a 
decree  for  partition  and  appointed  commissioners,  who  re- 
ported that  the  premises  were  indivisible,  whereupon  a  de- 
cree for  sale  was  entered.  The  only  question  presented  for 
our  consideration  is  whether  the  ■court  properly  found  the 
interests  of  the  parties. 

Christian  Eggert,  the  grandfather  of  appellants,  died  tes- 
tate October  23,  1897.  The  lands  in  controversy  were  dis- 
posed of  by  the  third  clause  of  his  will,  which  is  as  follows : 

"I  give  and  devise  to  my  daughter,  Lizzie  Thomas,  the 
north  half  (i/^)  of  the  south-west  quarter  (i/4)  of  section 
fifteen  (15),  in  township  thirty-two  (32),  north,  in  range 
three  (3),  east  of  the  third  (3d)  principal  meridian,  in  the 
county  of  La  Salle  and  State  of  Illinois,  and  the  north  four 
(4)  acres  of  the  south  half  (i/4)  of  the  south-west  quarter 
(14)  of  said  section  fifteen  (15),  to  have,  hold,  use  and  en- 
joy the  same  for  and  during  her  natural  life,  and  at  her 
decease  the  same  shall  be  divided  among  her  children  in  fee, 
share  and  share  alike.  But  this  devise  is  made  subject  ^"^^  to 
the  payment  of  $100  per  year  to  my  said  wife,  Catherine 
M.  Eggert,  for  and  during  the  life  of  my  said  wife,  and 
subject  also  to  the  payment  of  all  taxes  legally  assessed 
against  and  upon  said  lands,  and  the  keeping  of  said  lands 
in  good  condition  during  the  lifetime  of  my  said  wife  and 
during  the  lifetime  of  my  said  daughter." 

Lizzie  Thomas,  the  life  tenant  under  the  foregoing  clause 
of  the  will,  had  three  children  living  at  the  death  of  the 
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testator — Carrie  Thomas  and  the  two  appellants  herein, 
John  Thomas,  Jr.,  and  Arthur  Thomas.  Carrie  died  in- 
testate before,  the  death  of  her  mother  but  long  after  the 
death  of  the  testator.  Carrie  Thomas  left  surviving  her 
the  appellee  (her  father),  her  mother,  Lizzie  Thomas,  and 
her  two  brothers,  who  are  minors. 

Appellants  contend  that  under  the  third  clause  of  their 
grandfather's  will  the  remainder  given  to  the  children  of 
Lizzie  Thomas  was  contingent  and  did  not  vest  until  the 
death  of  their  mother,  and  that  since  they  were  the  only 
slirvivors  of  the  class  to  whom  the  remainder  was  given  at 
the  time  it  vested,  they  took  the  entire  estate  upon  the  death 
of  their  mother;  while  appellee  contends  that  the  estate  in 
remainder  vested  in  the  children  of  Lizzie  Thomas  imme- 
diately upon  the  death  of  the  testator,  and  that  when  Carrie 
died  leaving  no  children  but  leaving  her  parents  and  two 
brothers  as  her  only  heirs,  appellee,  as  her  surviving  father, 
inherited  one-fourth  of  one-third,  or  one-twelfth,  under  the 
second  clause  of  section  1  of  our  statute  of  descent.  Ap- 
pellants contend  that  where  a  devise  is  to  a  class,  none  will 
be  permitted  to  take  except  such  as  are  in  esse  at  the  time 
of  distribution,  and  more  especially  where  the  only  words 
in  the  will  importing  the  gift  are  those  employed  to  denote 
the  time  of  division. 

The  rule  contended  for  by  appellants  is  applicable  in 
cases  where  the  postponement  of  the  period  of  distribution 
is  for  reasons  personal  to  the  devisees,  or  in  cases  where 
the  language  clearly  indicates  an  intention  that  the  re- 
mainder ®'*^  is  to  vest  only  in  such  members  of  the  class 
as  survive  the  period  of  distribution.  There  is  clearly  no 
word  of  survivorship  in  the  clause  in  question,  nor  is  there 
anything  in  this  clause  or  in  the  context  of  the  will  which 
will  warrant  us  in  concluding  that  the  postponement  was 
for  any  other  reason  than  to  let  in  a  life  estate  for  the 
testator's  daughter,  Lizzie.  Where  the  enjoyment  of  the 
estate  or  the  period  of  distribution  is  postponed  for  the 
convenience  of  the  funds  of  the  estate  and  not  for  reasons 
personal  to  the  devisees,  the  remainder  is  vested :  Scofield 
v.  Olcott,  120  111.  362,  11  N.  E.  351 ;  Carter  v.  Carter,  234 
111.  507,  85  N.  E.  292;  Knight  v.  Pottgieser,  176  111.  368, 
52  N.  E.  934.  The  possibility  of  after-born  children  coming 
into  the  class  does  not  interfere  with  the  operation  of  this 
rule.  In  such  case  the  estate  vested  will  open  up  to  let 
in  subsequently  born  children.  In  this  case  there  were  no 
children  born  to  Lizzie  Thomas  subsequent  to  the  death  of 
the  testator.'  In  Scofield  v.  Olcott,  120  111.  362,  11  N.  E. 
351,  this  court  said:  "But  even  though  there  be  no  other 
gift  than  in  the  direction  to  pay  or  distribute  in  futuro, 
yet  if  such  payment  or  distribution  appear  to  be  postponed 
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for  the  convenience  of  the  fund  or  property,  as  where  the 
future  gift  is  postponed  to  let  in  some  other  interest — for 
instance,  if  there  is  a  prior  gift  for  life  or  a  bequest  to 
trustees  to  pay  debts,  and  a  direction  to  pay  upon  the 
decease  of  the  legatee  for  life  or  after  payment  of  the 
debts — the  gift  in  remainder  vests  at  once  and  will  not  be 
deferred  until  the  period  in  question.  But  where  the  pay- 
ment is  deferred  for  reasons  personal  to  the  legatee  the 
gift  will  not  vest  till  the  appointed  time." 

The  case  at  bar  cannot  be  distinguished,  in  principle, 
from  the  late  case  of  Carter  v.  Carter,' 234  111.  507,  85  N.  "E. 
292.  On  the  authority  of  that  case,  as  well  as  of  the  cases 
above  cited,  the  court  below  ruled  correctly  in  holding 
that  the  remainder  vested  in  the  children  of  Lizzie  Thomas 
immediately  upon  the  death  of  the  testator.  Appellee  be- 
came the  owner  of  one-twelfth  interest  in  these  premises 
upon  the  death  of  his  ^'*''  daughter,  Carrie.  No  other  ques- 
tion is  presented  which  is  of  importance  enough  to  require 
our  consideration. 

The  decree  of  the  circuit  court  of  La  Salle  county  will 
be  affirmed. 


A  Eemainder  Devised  Should  he  Held  Vested  where  the  postponement 
of  the  enjoyment  is  for  the  convenience  and  benefit  of  the  estate 
rather  than  for  reasons  personal  to  the  devisee:  Mettler  v.  Warner,  243 
111.  600,  134  Am.  St.  Eep.  388.  A  vested  remainder  in  children  is 
created  by  a  devise  for  life,  with  remainder  to  the  children  of  the 
life  tenant.  A  remainder  is  not  made  contingent  by  the  fact  that 
the  interest  of  the  remainderman  may  be  devested  by  his  death  before 
the  death  of  the  life  tenant:  Mercantile  Bank  v.  Ballard's  Assignee, 
83  Ky.  481,  4  Am.  St.  Eep.  160. 

Gifts  to  Children  as  a  Class  are  discussed  in  the  note  to  Thomas  v. 
Thomas,  73  Am.  St.  Eep.  413;  and  see  Estate  of  Murphy,  157  Cal. 
63,  137  Am.  St.  Eep.  110,  114,  illustrating  the  difficulty  courts  some- 
times have  in  determining  whether  a  devise  in  such  cases  is  to  indi- 
viduals named  or  to  a  class. 

Concerning  a  Devise  to  a  Class  Where  the  period  of  distribution  is 
deferred  to  some  time  after  the  testator's  death,  see  Thomas  v. 
Thomas,  149  Mo.  426,  73  Am.  St.  Eep.  405. 
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PEOPLE  V.  BURKHALTER. 

[247  ni.  600,  93  N.  E.  379.] 

INHERITANCE  TAX  — Transfer— En joyroent  Postponed.— If 
the  actual  intention  of  the  parties  to  a  deed  is  that  possession  or 
enjoyment  of  the  land  shall  be  postponed  until  after  the  grantor's 
death,  the  transfer  is  subject  to  an  inheritance  tax,  though  the  inten- 
tion is  not  evidenced  in  writing,     (p.  352.) 

INHERITANCE  TAX— Transfer  in  Contemplation  of  Death. — 
An  absolute  gift,  though  followed  by  possession  and  enjoyment  of  the 
property  in  the  donor's  lifetime,  is  subject  to  an  inheritance  tax  if 
made  in  contemplation  of  death,  without  regard  to  any  intent  to 
evade  the  payment  of  the  tax.     (p.  352.) 

INHERITANCE  TAX.— An  Owner  may  Give  Away  or  other- 
wise dispose  of  his  property,  or  any  part  of  it,  in  any  manner  he 
sees  fit,  and  if  such  disposition  takes  effect,  in  possession  and  enjoy- 
ment, during  his  lifetime,  it  will  not  be  subject  to  an  inheritance 
tax  unless  made  in  contemplation  of  his  death,     (p.  352.) 

INHERITANCE  TAX. — The  Contemplation  of  peath  must  be 
the  impelling  motive,  without  which  the  conveyance  would  not  be 
made,  in  order  to  subject  a  transfer  of  property  to  the  inheritance 
tax.     (p.  353.) 

INHERITANCE  TAX.— A  Transfer  of  Property  to  one  not 
related  to  the  transferrer,  either  by  blood  or  marriage,  as  the  con- 
sideration for  a  contract  whereby  the  transferee  is  to  attend  and 
care  for  the  deaf  and  dumb  daughter  of  the  transferrer  as  long  as 
she  lives,  is  not  subject  to  an  inheritance  tax,  as  having  been  made 
in  contemplation  of  death,  where  the  performance  of  the  contract, 
on  both  sides,  has  been  completed  during  the  transferrer's  lifetime, 
although  he  may  have  expected  his  daughter  to  outlive  him,  and 
where  it  was  not  his  impending  death  which  was  the  impelling  motive 
for  making  this  disposition  of  his  property,  but  his  desire  to  provide 
for  his  daughter's  future,  whether  he  lived  or  died.     (p.  354.) 

W.  H.  Stead,  attorney  general,  R.  D.  Robinson  and  Wil- 
fred Arnold,  for  the  appellant. 

Williams,  Lawrence,  Welsh  &  Green  and  F.  0.  McFarland, 
for  the  appellee. 

®***  DUNN,  J.  Jonathan  C.  Garwood  died  intestate  on 
February  17,  1907.  In  his  lifetime  he  had  been  the  owner 
of  real  and  personal  property  of  the  value  of  about  one 
hundred  and  twenty-five  thousand  dollars.  A  few  years 
before  his  death  he  had  conveyed,  assijorned  and  transferred 
all  of  it  to  the  appellee,  Anna  E.  Burkhalter,  who  was  not 
related  to  him  either  by  blood  or  marriage.  An  appraiser 
appointed  under  the  inheritance  tax  law  made  a  report  to 
the  county  judge,  who  ascertained  and  fixed  an  inheritance 
tax  against  the  appellee  on  account  of  the  property  so  trans- 
ferred to  her  (which  was  appraised  at  one  hundred  twenty- 
six  thousand  seven  hundred  and  fifty  dollars)  of  seven 
thousand  nine  hundred  and  eighty-four  dollars,  including 
interest.    Upon  an  appeal  by  the  appellee  to  the  county  court 
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an  order  was  entered  finding  that  the  property  was  not 
subject  to  the  provisions  of  the  inheritance  tax  law,  and 
the  people  appealed. 

Section  1  of  the  inheritance  tax  law  of  1895,  which  was 
in  force  at  the  time  the  several  transfers  were  made  and 
at  the  death  of  the  grantor,  imposes  a  tax  upon  all  prop- 
erty which  shall  be  transferred  by  deed,  grant,  sale  or  gift 
made  in  contemplation  of  the  death  of  the  grantor,  or  in- 
tended to  take  effect,  in  possession  or  enjoyment,  after 
®^^  such  death.  If  the  actual  intention  of  the  parties  to 
a  deed  is  that  possession  or  enjoyment  of  the  land  shall  be 
postponed  until  after  the  grantor's  death,  the  transfer  will 
be  subject  to  the  inheritance  tax  even  though  such  inten- 
tion is  not  evidenced  in  writing:  People  v.  Moir,  207  111. 
180,  99  Am.  St.  Rep.  205,  69  N.  E.  905.  So  will  an  absolute 
gift,  though  followed  by  possession  and  enjoyment  of  the 
property  m  the  grantor's  lifetime,  if  the  gift  was  made 
by  him  in  contemplation  of  his  death  (Estate  of  Merrifield 
V.  People,  212  111.  400,  72  N.  E.  446)  ;  and  this  without  re- 
gard to  any  intent  to  evade  the  payment  of  the  tax: 
Rosenthal  v.  People,  211  111.  306,  71  N.  E.  1121.  An  owner 
may  give  away  or  otherwise  dispose  of  his  property,  or  any 
part  of  it,  in  any  manner  he  sees  fit,  and  if  such  disposi- 
tion takes  effect,  in  possession  and  enjoyment,  during  his 
lifetime,  it  will  not  be  subject  to  an  inheritance  tax  unless 
made  in  contemplation  of  his  death.  The  questions  pre- 
sented by  the  record  therefore  are :  Were  the  various  deeds 
and  transfers  to  the  appellee  made  by  the  grantor  in  con- 
templation of  his  death,  and  were  they  intended  to  take 
effect  in  possession  or  enjoyment  only  after  his  death? 

Jonathan  C.  Garwood's  wife  died  in  1897.  They  had 
only  one  living  child,  a  daughter,  Manie,  then  about  thirty- 
five  years  old,  who  from  her  birth  had  been  unable  to 
speak  or  Jiear.  For  a  number  of  years  Miss  May  Greenough 
had  lived  in  the  Garwood  family  as  a  companion  of  Miss 
Garwood,  who  by  reason  of  her  affliction  needed  a  constant 
attendant.  After  Mrs.  Garwood's  death  Miss  Greenough 
remained  with  Miss  Garwood  until  October,  1901,  when 
she  quit  that  service  and  was  married,  declining  Mr.  Gar- 
wood's offer  of  forty  thousand  dollars  if  she  would  con- 
tinue there  and  not  get  married.  Thereupon,  through  the 
mediation  of  her  brother,  Mr.  Garwood  prevailed  upon  the 
appellee  to  undertake  the  task  of  attending  and  caring  for 
Jiis  daughter.  After  remaining  a  time  she  returned  to  her 
own  home  and  Mr,  Garwood  again  sought  the  help  of  the 
brother.  The  result  was  that  the  appellee  again  undertook 
the  task,  and  ®**^  an  agreement  was  entered  into  whereby, 
in  consideration  of  the  appellee's  continuing  to  act  as 
companion  of  and  caring  for  Miss  Garwood  as  long  as  the 
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latter  lived,  Mr.  Garwood  undertook  to  convey  and  trans- 
fer to  the  appellee  all  the  property  he  possessed.  The  ap- 
pellee faithfully  performed  her  part  of  the  contract  and 
until  Miss  Garwood's  death,  in  1904,  devoted  herself  to 
that  work.  On  the  other  hand,  Mr.  Garwood  performed 
the  contract  on  his  part  by  conveying  and  assigning  to  the 
appellee,  from  time  to  time,  different  portions  of  his  prop- 
erty until  he  had  transferred  it  all  to  her,  the  last  transac- 
tion being  a  few  weeks  before  his  daughter's  death.  The 
appellee  at  once  took  possession  of  the  property  so  trans- 
ferred to  her,  leased  and  controlled  the  real  estate,  and 
had  the  actual  custody  of  the  stocks,  bonds,  notes  and 
deeds.  The  appellee  was  confined  closely  to  the  house  in 
the  performance  of  her  duties  to  Miss  Garwood  and  busi- 
ness in  connection  with  the  property  was  sometimes  trans- 
acted by  Mr.  Garwood.  It  was,  however,  only  for  the 
appellee  and  as  her  agent,  for  it  is  manifest  from  the  evi- 
dence that  after  the  respective  transfers  to  her  she  had 
exclusive  dominion  over  the  property. 

When  the  appellee  went  to  Garwood's  home  he  was 
seventy-four  years  old,  but  he  was  in  good  health,  though 
not  strong.  Though  he  took  medicine  and  required  the 
attention  of  a  physician  during  the  last  few  years  of  his 
life,  he  had  no  serious  illness  and  was  not  confined  to  his 
bed  until  about  a  month  before  he  died.  After  his  wife's 
death  he  had  no  family  but  the  one  helpless  daughter,  and 
his  one  object  in  life  seems  to  have  been  the  securing  of 
her  welfare  throughout  her  life.  He  realized  that  he  could 
live  but  a  few  years  longer  and  expected  his  daughter 
would  outlive  him.  He  might  well  expect  her  to  survive 
him  many  years,  and  the  care  of  her  future  would  neces- 
sarily be  an  object  of  great  solicitude  to  him.  In  this  sense 
his  act  in  transferring  his  property  may  be  said  to  have 
been  made  in  contemplation  of  his  death.  But  he  did  not 
transfer  ®^"*  his  property  to  his  daughter  or  in  trust  for 
her.  Instead  he  sold  it  in  consideration  of  a  contract  for 
her  care,  the  performance  of  which  began  and  was  com- 
pleted in  his  lifetime.  The  property  itself  was  not  devoted 
to  the  use  of  his  daughter  except,  indirectly,  as  it  would 
enable  the  appellee  to  carry  out  her  personal  contract.  It 
was  not  his  impending  death  which  was  the  impelling 
motive  for  making  this  disposition  of  his  property,  but  his 
desire  to  provide  for  his  daughter's  future,  whether  he 
lived  or  died.  The  contemplation  of  death  must  be  the 
impelling  motive  without  which  the  conveyance  would  not 
be  made,  in  order  to  subject  a  transfer  of  property  to  the 
inheritance  tax. 

Am.  St.  Rep.,  Vol.  139 — 23 


354  139  American  State  Reports.  [Illinois. 

In  the  argument  for  the  people  the  effect  of  the  supposed 
fiduciary  relation  existing  between  the  appellee  and 
Jonathan  C.  Garwood  is  discussed,  as  well  as  the  want  of 
consideration  for  the  conveyances  of  real  estate  in  Decem- 
ber, 1901.  But  these  matters  have  nothing  to  do  with  the 
right  of  the  people  to  an  inheritance  tax.  The  claim  of 
the  people  is  based  upon  the  proposition  that  by  the  con- 
veyances the  appellee  acquired  title  to  the  property.  Un- 
less she  did  acquire  title  there  has  been  no  transfer  to 
which  any  tax  can  apply.  The  existence  of  any  considera- 
tion for  the  deeds  of  December,  1901,  is  only  important  as 
bearing  upon  the  credibility  of  the  appellee  as  a  witness. 
There  is,  however,  no  substantial  conflict  in  the  evidence. 
The  statements  of  Mr.  Garwood  which  are  thought  to  be  at 
variance  with  the  appellee's  version  of  the  matter  do  not 
seem  to  us  to  be  substantially  in  conflict  with  it.  "Whether 
the  contract  was  wise  or  greatly  beneficial  to  either  party 
is  not  material  and  we  have  not  discussed  it,  but  it  is 
plainly  to  be  seen  that  if  the  services  required  of  appellee 
had  continued  for  thirty  or  forty  years  instead  of  three,  it 
might  well  be  doubted  whether  the  property  received  would 
compensate  her  for  the  sacrifices  made. 

The  judgment  of  the  county  court  was  right,  and  it  will 
be  affirmed. 


The  Leading  Features  of  Inheritance  Taxation  is  the  subject  of  a  note 
to  English  v.  Crenshaw,  127  Am.  St.  Rep.  1035.  This  note  also  dis- 
cusses transfers  in  contemplation  of  or  to  take  effect  upon  death. 


CASES 

IN  THE 

SUPREME  COURT 


or 
INDIANA. 


STATE  V.  HUFF. 
[172  Ind.  1,  87  N.  E.  141.] 

APPEAL — Failure  to  File  Briefs. — The  Reversal  of  a  .iu'^gment 
may  be  ordered  where  the  appellee  fails  to  file  a  brief,     (p.  357.) 

PLEADING. — A  Demurrer  to  an  Answer  containing  two  para- 
graphs in  the  following  form:  "Neither  of  said  paragraphs  of  answer 
contains  facts  sufficient  to  constitute  an  answer  to  plaintiff's  com- 
plaint and  information,"  presents  no  question,     (p.  357.) 

PLEADING — Demurrer  to  Answer — Code  Form. — The  code  pro- 
vides but  one  form  of  demurrer  to  an  answer,  and  it  must  be  sub- 
stantially followed,     (p.  357.) 

PLEADING — Form  of  Answer. — In  determining  the  sufficiency 
of  an  answer  the  question  is  not  whether  the  facts  alleged  are  suffi- 
cient to  constitute  an  answer  to  the  complaint,  but  whether,  taken 
Rs  a  whole,  the  pleading  states  facts  sufficient  to  constitute  a  defense 
to  the  action,     (p.  357.) 

OFFICERS — Abandonment  of  Office. — In  Order  to  Constitute 
an  abandonment  of  office,  it  must  be  total,  and  under  such  circum- 
stances as  clearly  to  indicate  an  absolute  relinquishment.  Temporary 
absence  is  not  sufficient,     (p.  359.) 

OFFICER — Resignation. — ^In  Order  to  Constitute  a  resignation, 
it  must  be  unconditional  with  intent  that  it  shall  operate  as  a  res- 
ignation. There  must  be  an  intention  to  relinquish  a  portion  of 
the  term  of  office,  accompanied  by  the  act  of  relinquishment,     (p.  359.) 

OFFICER. — Resisnations  must  be  Made  to  the  appointing 
power,  or  power  authorized  to  call  an  election,     (p.  359.) 

OFFICER. — ^Withdrawal  of  a  Resignation  may  be  made  if  it  is 
not  accepted,     (p.  360.) 

OFFICER — Resignation — Conditional  and  to  Wrong  Power. — 
A  paper  addressed  by  a  township  assessor  to  the  board  of  commis- 
sioners of  the  county,  which  has  no  power  to  accept  a  resignation 
or  appoint  a  successor,  asking  the  appointment  of  a  certain  person 
as  his  successor,  and  "If  you  cannot  appoint  him  as  my  successor,  I 
decline  to  resign,  and  will  have  him  appointed  as  my  first  deputy," 
followed  by  a  temporary  absence  at  a  time  when  there  are  no  duties 
of  the  office  to  be  performed,  does  not  constitute  a  resignation  or 
create  a  vacancy  in  the  office,     (p.  360.) 

OFFICER — Resignation. — Where  Conditions  or  Terms  are  at- 
tached to  a  resignation,  it  must   be  accepted,  if   at  all,  subject   to 
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them.    If  they  are  such  as  cannot  be  lawfully  attached,  the  resigna- 
tion is  of  no  effect,     (p.  360.) 

OFFICERS— VaJidity  of  Agreement  to  Resign.— Contracts  be- 
tween persons  whereby  a  public  officer  agrees  to  resign  his  office  in 
another's  favor,  or  to  give  another  a  chance  of  promotion  or  appoint- 
ment, are  void  as  against  public  policy,  and  cannot  be  enforced  at 
the  instance  of  either  party,     (p.  360.) 

EVIDENCE — Act  of  Third  Party. — Evidence  that  one  in  whose 
favor  a  public  officer  attempted  to  resign  has  offered  to  relinquish 
his  rights  to  the  office  for  a  consideration,  is  not  admissible  against 
the  officer  in  a  proceeding  where  the  validity  of  the  resignation  is 
in  issue,     (p.  361.) 

Frank  E.  Gilkison,  for  the  appellant. 

^  MYERS,  J.  The  complaint  alleges  the  election  of  relator 
to  the  office  of  assessor  of  Mitcheltree  township  in  Martin 
county,  Indiana,  at  the  general  election  of  1904,  his  eligibility 
and  qualification,  and  the  discharge  of  his  duties  as  such 
until  February,  1907,  when  upon  demand  upon  the  auditor  for 
the  necessary  and  prescribed  assessor's  books,  blanks  and  other 
papers  they  were  refused  him ;  that  the  auditor  had  attempted 
to  appoint  appellee  as  assessor,  and  had  accepted  and  ap- 
proved a  pretended  bond  tendered  by  appellee,  and  adminis- 
tered a  pretended  oath  of  office  to  appellee  and  delivered  to 
him  all  the  plats,  books,  blanks,  papers  and  other  official  sup- 
plies for  the  assessor  of  said  township,  and  recognized  *  ap- 
pellee as  the  assessor  of  said  township ;  that  on  February  27, 
1907,  relator  demanded  from  appellee  the  surrender  to  re- 
lator of  all  the  plats,  books,  blanks,  papers  and  other  supplies 
for  the  assessor  of  said  township,  which  appellee  had  in  his 
possession,  and  that  he  deliver  up  the  office  to  relator,  all  of 
which  appellee  refused,  and  has  usurped  and  intruded  into 
such  office,  and  since  said  time  has  continued  illegally  and 
wrongfully  to  hold  said  office,  to  the  great  damage  of  relator, 
who  is  the  assessor  of  said  township  and  entitled  to  exercise 
the  functions  and  perform  the  duties  of  said  office.  Prayer 
that  relator  be  declared  the  true,  acting  and  legal  assessor, 
and  that  appellee  be  declared  a  usurper,  and  that  he  be  ordered 
to  turn  over  all  books,  plats  and  blanks  appertaining  to  such 
office  to  relator,  and  for  one  hundred  dollars  damages. 

Appellee  answered  in  two  paragraphs:  One  paragraph  ad- 
mitting the  election  of  relator  as  assessor  at  the  general  elec- 
tion of  1904,  and  his  qualification  and  discharge  of  the  duties 
until  December  15,  1906,  "at  which  said  time  he  voluntarily 
abandoned  said  office  and  left  the  state  of  Indiana,  with  the 
avowed  purpose  of  remaining  away  permanently,"  and  alleg- 
ing the  appointment,  January  29,  1907,  of  appellee  to  fill  the 
unexpired  term  of  relator,  appellee's  eligibility,  qualification 
and  entry  upon  the  duties  of  his  office,  and  his  continuance 
in  discharge  of  those  duties  under  such  appointment.  The 
second  paragraph  alleges  the  written  resignation  of  relator 
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submitted  to  the  board  of  commissioners  on  December  15, 
1906,  and  its  acceptance,  the  appointment  of  a  successor  by 
the  board  and  such  appointee's  failure  to  qualify,  the  eligi- 
bility of  appellee,  his  appointment  by  the  auditor,  his  qualifi- 
cation, etc.,  and  that  he  is  acting  by  virtue  of  such  appoint- 
ment. 

The  d'Cmurrer  of  appellant  to  each  of  these  answers  was 
overruled,  and  exceptions  reserved.  There  was  a  reply  in 
general  denial,  a  trial,  finding  and  judgment  for  appellee. 

Appellant  assigns  error  upon  the  rulings  upon  demurrer 
to  the  answers,  and  in  overruling  the  motion  for  a  new  trial. 

"*  "We  have  not  been  favored  with  a  brief  from  appellee, 
and  would  be  justified  in  reversing  the  judgment,  instead  of 
being  thereby  forced  to  examine  this  record  for  ourselves,  to 
determine  whether  there  are  any  grounds  of  affirmance. 

The  form  of  the  demurrer  to  the  answer  is  that  "neither 
of  said  paragraphs  of  answer  contains  facts  sufficient  to  con- 
stitute an  answer  to  plaintiff's  complaint  and  Information." 
This  form  presents  no  question.  It  is  not  a  question  whether 
the  facts  are  sufficient  to  constitute  an  answer,  but  whether, 
taken  as  a  whole,  the  pleading  states  facts  sufficient  to  consti- 
tute a  defense  to  the  action.  It  might  state  facts  sufficient 
to  constitute  a  partial  answer,  or  an  answer  to  so  much  of 
the  complaint,  if  so  pleaded,  but  if  addressed  to  the  whole 
complaint  it  must  challenge  the  whole,  as  pleaded,  and  if 
pleaded  as  a  defense,  the  question  is  whether,  so  pleaded,  it 
constitutes  a  defense  to  the  action.  The  code  provides  for 
but  one  form  of  demurrer  to  an  answer,  and  it  must  be  sub- 
stantially followed :  1  Woollen  on  Trial  Procedure,  sees.  1677, 
1678. 

The  motion  for  a  new  trial  challenges  the  sufficiency  of  the 
evidence  to  support  the  finding,  and  also  the  admissibility 
of  certain  evidence  introduced.  Relator,  being  about  to  make 
a  trip  to  California  in  December,  1906,  addressed  the  follow- 
ing communication  to  the  board  of  commissioners  of  the 
county  of  Martin : 

"December  15,  1906. 
' '  To  the  Board  of  Commissioners  of  the  County  of  Martin. 

"This  is  to  certify  that  I,  assessor  of  Mitcheltree  township, 
do  hereby  ask  you  to  appoint  Robert  C.  Armstrong  as  my  suc- 
cessor, as  assessor  of  said  towiLship.  If  you  cannot  appoint 
him  as  my  successor,  I  decline  to  resign,  and  will  have  him 
appointed  as  my  first  deputy. 

"WALTER  McGUYER, 
"Mitcheltree  Township  Assessor." 

This  paper  he  delivered  to  Armstrong,  who  in  turn  deliv- 
ered it  to  one  of  the  members  of  the  board,  when  not  in  ses- 
sion, or  '^  to  the  auditor.  There  is  some  conflict  in  the  evi- 
dence as  to  whether  the  paper  was  delivered  by  Armstrong 
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to  the  auditor,  or  by  one  of  the  members  of  the  board.  It 
bore  the  auditor's  file-mark,  and  was  presented  to  the  board, 
and  an  order  entered  on  December  31,  1906,  as  follows: 
"Comes  now  Walter  McGuyer,  assessor  of  Mitch eltree  town- 
ship, and  presents  his  resignation  of  said  office  of  assessor, 
effective  at  once.  Ordered  by  the  board  that  the  same  be 
and  is  hereby  accepted,  and  further  ordered  that  Robert  C. 
Armstrong  be,  and  he  is  hereby,  appointed  assessor  of  Mitchel- 
tree  township  to  fill  the  unexpired  term  of  Walter  McGuyer." 

On  January  29,  1907,  the  auditor  of  Martin  county,  after 
reciting  that  relator,  the  former  assessor,  had  tendered  his 
resignation  to  the  county  commissioners,  and  removed  from 
the  state,  and  the  commissioners  had  appointed  Armstrong, 
who  was  at  the  time  ineligible,  and  that  the  office  was  vacant, 
appointed  appellee  to  fill  the  unexpired  term  of  relator,  and 
appellee  took  the  oath  of  office,  qualified,  and  has  since  acted. 
The  parol  evidence  shows  no  intention  on  the  part  of  relator 
to  remain  in  California,  or  to  abandon  his  residence  in  IMitchel- 
tree  township,  but  shows  an  intention  to  return  not  later  than 
March  ensuing,  unless  the  board  should  appoint  Armstrong 
as  his  successor,  or  he  should  appoint  Armstrong  as  his  dep- 
uty, and  then  not  later  than  March  15,  1907.  There  appears 
to  have  been  some  communication'  between  relator  and  the 
commissioners  prior  to  December  15,  1906,  in  regard  to  his 
going  away,  and  in  regard,  to  his  selection  of  a  deputy,  and 
there  was  an  impression  that  the  commissioners  might  have 
something  to  do  with  his  appointing  a  deputy,  in  case  they 
could  not  appoint  a  successor,  or  that  he  had  to  be  present 
to  appoint  one  himself,  and  it  appears  from  the  evidence  that 
he  supposed,  until  after  the  appointment  of  appellee,  that 
Armstrong  had  been  selected  as  his  deputy,  when  he  learned 
of  it  through  a  county  paper.  As  early  as  January  20,  1907, 
relator  had  made  preparations  to  return  from  **  California. 
On  February  18,  1907,  he  wrote  from  California  to  the  auditor 
of  Martin  county : 

"I  should  have  written  you  before,  but  have  failed.  I  will 
leave  to-morrow  for  Indiana  to  do  my  work  as  an  assessor,  as 
Mr.  Armstrong  failed  to  qualify,  and  my  resignation  which 
I  sent  was  to  the  effect  that  if  he  did  not  serve,  I  was  not  to 
be  considered  as  resigning.    I  will  be  at  Shoals  on  March  1st." 

He  returned  February  26th.  The  disclosed  objects  of  his 
going  away  were  on  account  of  his  health,  and  to  visit  the 
grave  of  a  brother,  who,  as  a  soldier,  had  been  killed  in  the 
Philippines,  and  his  body  brought  back  to  San  Francisco  for 
burial.  The  latter  was  his  primary  purpose.  There  was  no 
official  duty  for  relator  to  perform  between  December  15, 
1906,  and  March  1,  19'07.  A  return  ticket  had  been  wired 
to  him  by  his  brother  at  Indian  Springs,  in  his  township,  Feb- 
ruary 5,  or  6,  1907.    At  that  time  he  did  not  know  of  the 
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appointment  of  appellee,  but  learned  of  it  before  he  left 
California.  Prior  to  his  leaving  home  he  had  sold  a  horse 
conditionally,  so  that  he  might,  on  his  return  repurchase  it 
at  the  same  price.  Giving  this  evidence  the  intendment  most 
favorable  to  appellee,  we  think  it  clear  that  relator's  absence 
was  only  temporary;  was  with  a  fixed  purpose  of  returning, 
not  only  to  his  residence,  but  to  his  official  duties;  was  at 
a  time  when  there  were  mo  duties  which  he  could  be  called 
upon  to  perform,  or  could  perform,  and  there  is  no  evidence 
to  sustain  the  theory  of  abandonment.  In  order  to  consti- 
tute an  abandonment  of  office,  it  must  be  total,  and  under 
such  circumstances  as  clearly  to  indicate  an  absolute  relin- 
quishment. Temporary  absence  is  not  sufficient:  State  v. 
Scott,  171  Ind.  349,  86  N.  E.  409 ;  Relender  v.  State,  149  Ind. 
283,  49  N.  E.  30;  Yonkey  v.  State,  27  Ind.  236;  People  v. 
Green,  58  N.  Y.  295;  Page  v.  Hardin,  8  B.  Mon.  648;  State 
V.  Baird,  47  Mo.  301 ;  Throop  on  Public  Officers,  sec.  425,  and 
cases  cited. 

''  The  ex  parte  judgment  of  the  auditor  that  a  vacancy  ex- 
isted did  not  create  a  vacancy:  State  v.  Harrison,  113  Ind. 
434,  3  Am.  St.  Rep.  663,  16  N.  E.  384.  We  come,  then,  to  the 
question  whether  the  paper  relied  on  constituted  a  resigna- 
tion. "When  it  was  offered,  it  was  not  objected  to  by  relator 
on  the  ground  that  it  had  not  been  pleaded,  and  the  question 
as  to  whether  it  was  admissible  on  that  ground  is  not  pre- 
sented. Nor  was  it  objected  to  upon  any  ground  of  inadmis- 
sibility, but  upon  the  ground  that  it  was  not  a  resignation, 
but  a  communication  to  the  board  of  commissioners.  It  then 
resolves  itself  into  the  matter  of  the  proper  construction  of 
the  paper.  In  that  determination  several  propositions  of  law 
are  to  be  considered. 

In  order  to  constitute  a  resignation,  it  must  be  uncondi- 
tional, with  intent  that  it  shall  operate  as  a  resignation:  State 
v.  Clarke,  3  Nev.  566 ;  State  v.  Fitts,  49  Ala.  402. 

"To  constitute  a  complete  and  operative  resignation,  there 
must  be  an  intention  to  relinquish  a  portion  of  the  term  of 
office,  accompanied  by  the  act  of  relinquishment.  Webster 
and  Richardson  define  the  words  'resign'  and  'resignation' 
substantially  thus:  To  resign,  is  to  give  back,  to  give  up,  in 
a  formal  manner,  an  office;  and  resignation  is  the  act  of  giv- 
ing it  up.  Bouvier  says,  resignation  is  the  act  of  an  officer 
by  which  he  declines  his  office,  and  renounces  the  further 
right  to  u.se  it":  Biddle  v.  Willard,  10  Ind.  62.  Resigna- 
tions mu.st  be  made  to  the  appointing  power,  or  power  au- 
thorized to  call  an  election:  Burns'  Rev.  Stats.  1908,  sec. 
9141 ;  Rev.  Stats.  1881,  sec.  5557 ;  State  v.  Popejoy,  165  Ind. 
177,  74  N.  E.  994,  6  Ann.  Cas.  687 ;  Van  Orsdall  v.  Hazard, 
3  Hill,  243;  Edwards  v.  United  States,  103  U.  S.  471,  26  L. 
ed.  314. 
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A  resignation  may  be  withdrawn  if  not  accepted,  and  it 
has  been  held  not  effective,  although  a  successor  has  been  ap- 
pointed, if  it  was  transmitted  without  the  officer's  consent: 
Biddle  v.  Willard,  10  Ind.  62 ;  State  v.  Boecker,  «  56  Mo.  17 ; 
Rogers  v.  Slonaker,  32  Kan.  191,  4  Pac.  138.     . 

With  these  principles  before  us,  we  think  there  can  be  but 
one  construction  placed  upon  the  writing  in  question:  The 
appointing  power  as  to  township  assessors  is  in  the  auditor, 
and  not  in  the  board  of  commissioners:  Burns'  Rev.  Stats. 
1908,  sec.  10,251;  Acts  1903,  p.  49,  sec.  16.  The  paper  in 
question  was  not  in  the  form  of  an  unconditional  resignation, 
and  was  not  addressed  to  the  appointing  power.  On  its  face 
it  purports  to  be  a  private  communication  to  the  board  of 
commissioners,  w^hich  neither  had  the  power  of  accepting  a 
resignation  nor  appointing  a  successor;  hence,  any  action  it 
might  take  would  be  of  no  force  or  validity.  At  most,  it  is 
a  communication  to  the  members  of  the  board  as  to  their 
opinion  of  their  authority  to  appoint  a  successor,  and,  if  such 
authority  is  granted  to  them,  requesting  the  appointment  of 
Armstrong,  and,  in  case  they  had  power  to  act,  was  sufficient 
to  authorize  the  inference  of  a  formal  resignation.  It  was 
thus  expressly  made  conditional  upon  their  having  such 
power.  It  goes  further,  and  expressly  states  that  if  they 
have  no  power  to  make  the  appointment,  or  are  unwilling 
to  appoint  Armstrong,  it  shall  not  be  treated  as  a  resignation. 
The  latter  part  of  the  communication  is  simply  a  declaration 
that  relator  will  appoint  Armstrong  his  deputy.  It  will  thus 
be  seen  that  if  the  board  had  the  appointing  power,  the  ten- 
der of  resignation  was  conditional  upon  the  appointment  of 
Armstrong.  But  back  of  it  all  lies  the  proposition  that  the  ap- 
pointing power  was  not  "^^dth  the  board,  and  anything  it  did 
could  not  affect  the  power  reposed  solely  in  the  auditor.  It 
may  be  thought  that  the  act  of  the  auditor  in  appointing 
was  an  acceptance  of  the  resignation.  The  answer  is  that  it 
was  not  addressed  to  him,  was  not  so  stated  as  to  authorize 
him  so  to  conclude,  and  relator  might  not  have  been  willing 
to  resign  if  the  appointment  of  a  successor  was  to  be  made 
by  the  auditor.  The  fact  that  it  was  not  so  addressed  is  an 
important  factor.  Besides,  the  ®  auditor  could  not  accept 
it  except  upon  the  terms  made  by  it.  He  must  receive  it,  if 
at  all,  upon  the  terms  stated.  If  it  be  said  that  relator  could 
not  attach  conditions  to  his  resignation,  the  result  would  be 
that  there  was  no  resignation,  besides  the  conditions  are  not 
in  themselves  unlawful.  Contracts  between  persons  whereby 
a  public  officer  agrees  to  resign  his  office  in  another's  favor, 
or  to  give  another  a  chance  of  promotion  or  appointment,  are 
void  as  against  public  policy,  and  cannot  be  enforced  at  the 
instance  of  either  party;  and  we  apprehend  that  the  making 
of  such  would  be  good  ground  for  removal  of  an  officer  at 
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the  instance  of  the  state ;  but  this  could  only  be  upon  a  show- 
ing of  a  corrupt  bargain,  such  as  the  law  inhibits.  And 
while  there  was  an  attempt  in  this  case  to  show  an  agreement 
between  relator  and  Armstrong  by  which  some  consideration 
was  to  move  to  relator,  for  resigning,  in  order  that  Arm- 
strong might  be  appointed,  it  wholly  failed,  and  the  evidence 
is  wholly  insufficient  to  establish  a  resignation.  It  results 
that  the  act  of  the  board  of  commissioners  was  void,  and  the 
appointment  of  appellee  likewise  void. 

The  court  below  permitted  appellee  to  show  on  cross-exam- 
ination of  Armstrong  that  after  his  alleged  appointment,  Arm- 
strong had  made  proposals  to  others  to  resign  his  rights  for 
a  stipulated  sum.  This  was  unauthorized  by,  and  unknown 
to,  relator,  and  was  clearly  inadmissible  against  him  upon  any 
theory  of  the  cause  or  of  the  law. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  sustain  the  motion  for  a  new  trial,  and  for  further 
proceedings  in  accordance  with  this  opinion. 

An  Office  may  "be  Vacated  ty  Abandonment,  or  resigned  hj  parol: 
State  V.  Allen,  21  Ind.  516,  83  Am.  Dec.  367;  and  see  Cote  v.  City 
of  Biddeford,  96  Me.  491,  90  Am.  St.  Kep.  417.  The  abandonment 
of  office  is  the  subject  of  a  note  to  Attorney  General  v.  Maybury, 
113  Am.  St.  Eep.  516. 

An  Officer  may  Besign  at  Fleasure,  but  to  constitute  a  complete  and 
operative  resignation  there  must  be  an  intention  to  relinquish  a  por- 
tion of  the  term  of  the  office,  accompanied  by  the  act  of  relinquish- 
ment; and  some  cases  hold  that  the  resignation  of  a  public  officer  is 
not  complete,  so  far  as  the  public  is  concerned,  until  it  is  duly 
accepted  by  the  proper  authorities:  Note  to  People  v.  Williams,  36 
Am.  St.  Eep.  524,  525.  The  requisites  of  a  valid  resignation  and  the 
power  to  accept  it  are  considered  in  State  v.  Augustine,  113  Mo.  21, 
35  Am.  St.  Eep.  696.  As  to  the  withdrawal  of  a  resignation  of  a 
public  office,  see  State  v.  Fowler,  160  Ala.  186,  135  Am.  St.  Eep.  91. 

A  Public  Office  cannot  be  tlie  Subject  of  a  Contract:  Water  Commrs. 
V.  Cramer,  61  N.  J.  L.  270,  68  Am.  St.  Eep.  705.  Agreements  for 
compensation  to  procure  appointment  to  a  public  office,  or  to  resign 
Buch  office  in  another's  favor  for  a  consideration,  are  void,  because 
against  public  policy:  Basket  v.  Moss,  115  N.  C.  448,  44  Am.  St. 
Eep.  463.  Contracts  to  secure  appointment  to  office  or  places  of  trust 
are  discussed  in  the  note  to  Parsons  v.  Trask,  66  Am.  Dee.  509, 
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RICHEY  V.  STATE. 

[172  Ind.  134,  87  N.  E.  1032.] 

FOENICATION— What  Constitutes  at  Common  Law.— Fornica- 
tion, as  understood  by  the  common  law,  was  unlawful  sexual  inter- 
course between  a  man,  either  married  or  single,  and  an  unmarried 
woman.  It  was  not  punishable  as  a  common-law  offense  unless  accom- 
panied by  such  circumstances  as  per  se  constituted  it  a  misdemeanor. 
(p.  363.) 

FORNICATION — Common  Law  Adopted  by  Statute.— The  crim- 
inal statutes  of  Indiana  have  adopted  substantially  the  common-law 
doctrine  upon  the  subject  of  fornication,     (p.  363.) 

FORNICATION. — To  Constitute  the  Statutory  Offense  of  for- 
nication, it  must  be  shown  that  the  parties  cohabited  or  lived  together 
in  the  manner  of  husband  and  wife.  The  statute  does  not  deal  with 
private  acts  of  incontinence  atfd  unchastity,  but  reaches  those  only 
who  as  paramour  and  mistress  contemn  and  scandalize  the  institution 
of  marriage,     (p.  363.) 

WORDS  AND  PHRASES.— The  Word  "Cohabit"  implies  a 
dwelling  together  for  some  period  of  time,  and  is  to  be  understood 
as  something  different  from  occasional,  transient  interviews  for  un- 
lawful and  illicit  intercourse,     (p.  363.) 

FORNICATION — Occasional  Acts  not  an  Offense. — Evidence 
that  the  defendant,  a  married  man,  living  with  his  wife,  indulged  in 
occasional  acts  of  illicit  intercourse  with  a  servant  girl  in  his  own 
house  will  not  sustain  a  conviction  of  fornication,     (p.  3^i.) 

John  0.  Spahr  and  James  A.  Ross,  for  the  appellant. 

James  Bingham,  attorney  general,  Alexander  G.  Gavins, 
Edward  M.  White  and  William  H.  Thompson,  for  the  state. 

135  MONTGOMERY,  J.  Appellant  was  convicted  upon  a 
charge  of  fornication,  his  motion  for  a  new  trial  was  over- 
ruled, and  a  fine  of  three  hundred  dollars  and  costs  assessed. 

The  only  error  properly  assigned  is  the  overruling  of  the 
motion  for  a 'new  trial.  The  grounds  of  this  motion  were 
that  the  finding  of  the  court  is  not  sustained  by  sufficient 
evidence,  and  is  contrary  to  law. 

The  statute  upon  which  the  prosecution  was  founded  reads 
as  follows :  "Whoever  cohabits  with  another  in  a  state  of  adul- 
tery or  fornication  shall  be  fined  not  exceeding  five  hundred 
dollars,  or  imprisonment  in  the  county  jail  not  exceeding  six 
months,,  or  both":  Burns'  Rev.  Stats.  1908,  sec.  2353;  Acts 
1905,  p.  584,  sec.  457. 

The  evidence  to  sustain  the  conviction  M'as  brief  and  un- 
contradicted, and  established  the  following  facts:  Appellant 
was  thirty-eight  years  of  age,  married,  and  resided  with  his 
wife  in  the  town  of  Carmel,  Hamilton  county,  from  April 
15,  1907,  until  April  25,  1907.  His  codefendant  was  a  single 
woman,  nineteen  years  of  age,  who  assisted  his  wife  in  the 
performance  of  housework  for  a  few  days  during  that  period, 
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and  was  paid  for  her  services,  and  within  that  time  appellant 
had  sexual  intercourse  with  the  girl  twice  in  his  residence. 

Fornication,  as  understood  by  the  common  law,  was  un- 
lawful sexual  intercourse  between  a  man,  either  married  or 
single,  and  an  unmarried  woman :  State  v.  Chandler,  96  Ind. 
591 ;  Hood  V.  State.  56  Ind.  263,  26  Am.  Rep.  21 ;  State  v. 
Lash,  16  N.  J.  L.  380,  32  Am.  Dec.  397 ;  19  Cyc.  1434.  An 
act  of  fornication  was  not  punishable  as  a  common-law  offense, 
unless  accompanied  ^^**  by  such  circumstances  as  per  se  ■con- 
stituted a  misdemeanor,  as,  for  example,  to  make  the  act  a 
public  nuisance:  Grouse  v.  State,  16  Ark.  566;  Anderson  v. 
Commonwealth,  5  Rand.  627,  16  Am.  Dec.  776;  Pollard  v. 
Lyon,  91  U.  S.  225,  23  L.  ed.  308. 

The  common  law  regarded  clandestine  acts  of  adultery  and 
fornication  as  a  gross  violation  of  personal  rights  for  which 
redress  might  be  had  in  a  civil  action  by  the  injured  party, 
but  left  the  punishment  of  the  sin  to  the  upbraidings  of  a 
guilty  conscience  and  to  be  dealt  with  by  religious  judicatories. 
The  criminal  statutes  of  this  state  have  adopted  substantially 
the  common-law  doctrine  upon  this  subject.  The  earlier  stat- 
utes denounced  as  a  crime  the  living  "in  open  and  notorious 
adultery  or  fornication":  Rev.  Stats.  1838,  p.  217,  sec.  59; 
Rev.  Stats.  1843,  p.  977,  sec.  80;  2  Rev.  Stats.  1852,  p.  433, 
sec.  21.  In  the  case  of  Wright  v.  State,  5  Blackf.  358,  35 
Am.  Dec.  126,  this  court  said:  "The  testimony  did  not  prove 
a  'living  together,'  as  is  required  by  the  statute,  but  simply, 
if  it  proved  anything,  an  occasional  illicit  intercourse  between 
the  defendant  and  the  w^oman  named  in  the  indictment.  The 
offense  consists  in  an  open  and  notorious  cohabitation,  and  un- 
less it  be  of  that  character,  it  is  not  indictable":  Lumpkins 
V.  Justice,  1  Ind.  *557 ;  State  v.  Gartrell,  14  Ind.  280;  Gaylor 
V.  McHenry,  15  Ind.  383. 

The  statute  upon  which  the  present  case  was  based  omits 
the  words  "open  and  notorious,"  but  still  requires  that  the 
parties  shall  cohabit  in  a  state  of  fornication  to  constitute  a 
public  offense.  To  cohabit,  in  the  sense  in  which  that  word 
is  used  in  this  statute,  is  for  a  man  and  woman  to  live  to- 
gether in  the  manner  of  husband  and  wife:  Jackson  v.  State, 
116  Ind.  464,  19  N.  E.  330;  State  v.  Chandler,  96  Ind.  591; 
State  V.  Johnson,  69  Ind.  85;  State  v.  Cassida,  67  Kan.  171, 
72  Pac.  522;  Turney  v.  State,  60  Ark.  259,  29  S.  W.  893. 

In  the  case  of  Jackson  v.  State,  116  Ind.  464,  19  N.  E.  330, 
Judge  Mitchell,  ^^"^  speaking  for  the  court  with  reference  to  the 
meaning  of  the  word  cohabit,  said:  "It  implies  a  dwelling  to- 
gether for  some  period  of  time,  and  is  to  be  understood  as  some- 
thing different  from  occasional,  transient  interviews,  for  unlaw- 
ful and  illicit  intercourse.  To  sustain  an  indictment  under  this 
section,  the  evidence  must  establish  cohabitation,  including 
one  or  more  acts  of  sexual  intercourse,  between  parties  not 
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lawfully  occupjdng  the  relation  of  husband  and  wife  to  each 
other." 

This  statute  does  not  deal  with  private  acts  of  ineontinence 
and  unchastity,  but  its  desi^,  like  that  of  similar  laws  in 
other  states,  was  to  prohibit  and  punish  the  illicit  relations 
of  persons  of  opposite  sex,  who,  without  lawful  marriage, 
cohabit  or  live  together  in  the  manner  of  husband  and  wife. 
It  does  not  attempt  to  control  the  private,  immoral  indulgence 
of  the  individual  or  affix  a  penalty  to  the  furtive  violation 
of  the  Seventh  Commandment,  but  only  to  conserve  the  public 
morals,  by  the  prevention  of  indecent  and  evil  examples  tend- 
ing to  debase  and  demoralize  society.  It  may  be  regretted 
that  the  legislature  has  not  deemed  it  expedient  to  go  so  far 
as  to  denounce  and  punish  the  m^aster,  who,  under  his  own 
roof,  clandestinely  violates  the  chastity  of  his  female  servant. 
The  statute  reaches  those  only  who  as  paramour  and  mis- 
tress eontemn  and  scandalize  the  institution  of  marriage  by 
unlawfully  assuming  its  visible  forms  and  habitually  exercis- 
ing toward  each  other  the  rights  and  privileges  which  belong 
to  the  conjugal  relation:  State  v.  Marvin,  12  Iowa,  499; 
Carotti  v.  State,  42  Miss.  334,  97  Am.  Dec.  465;  Kinard  v. 
State,  57  Miss.  132 ;  Searls  v.  People,  13  111.  597 ;  Common- 
wealth V.  Calef ,  10  Mass.  153 ;  Sullivan  v.  State,  32  Ark.  187 ; 
McNeely  v.  State,  84  Ark.  484,  106  S.  W.  674;  Pruner  v.  Com- 
monwealth, 82  Va.  115 ;  People  v.  Salmon,  148  Cal.  303,  113 
Am.  St.  Rep.  268,  83  Pac.  42,  2  L.  R.  A.,  N.  S.,  813 ;  White- 
head V.  State,  48  Fla.  64,  37  South.  302 ;  State  v.  Chandler, 
138  132  Mo.  155,  53  Am.  St.  Rep.  483,  33  S.  W.  797;  State 
V.  Carroll,  30  S.  C.  85,  14  Am.  St.  Rep.  883,  8  S.  E.  433 ;  State 
V.  Miller,  42  W.  Va.  215,  24  S.  E.  882;  State  v.  Williams,  94 
Minn.  319,  102  N.  W.  722. 

The  evidence  in  this  case  shows  that  appellant  is  married 
and  was  living  with  his  wife,  and  indulged  in  acts  of  illicit 
intercourse  with  the  servant  girl,  which,  so  far  as  appears, 
would  never  have  been  known  except  for  the  confession  of 
the  victim  of  his  lustful  passion.  This  offense,  morally  rep- 
rehensible as  it  is,  does  not  come  within  the  definition  of  the 
statute,  nor  show  that  the  parties  cohabited  in  a  state  of  for- 
nication. The  finding  of  the  court  is  therefore  not  sustained 
by  sufficient  evidence,  and  is  contrary  to  law. 

The  judgment  is  reversed,  with  directions  to  sustain  appel- 
lant's motion  for  a  new  trial. 


THE   CRIME  OF  FOENICATION. 
I.  Scope  of  Note,  365. 
n.  Definittons,  365, 
TTT.  Nature  and  Elements  of  the  Offense. 

a.  By  the  Common  Law,  366. 

b.  By  the  Canon  or  Ecclesdastical  Law,  360. 

c.  By  Statute,  366. 
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d.  Statutory  Construction,  366. 

e.  Open  and  Notorious  Acts,  367. 

f.  Guilty  Intent,  369. 

r7.  Indictment  or  Information. 
A.  In  General,  369. 

b.  Surplusage,  369. 

c.  Living  Together  in  Fornication,  369. 

d.  Joint  Indictment,  369. 

e.  Guilty  Intent,  370. 

f.  Particular  Statutory  Requirements,  370. 

g.  Meaning  of  Cohabit,  370. 
h.  Description  of  Parties,  371. 
i.  Time  of  Offense,  371. 

j.  Allegation  as  to  Marriage.  371. 
V.  Admissibility  of  Evidence. 

a.  In  General,  373. 

b.  Anterior  Acts,  373. 

c.  Declarations  and  Confessions,  373. 

d.  Conduct  of  Parties,  374. 

e.  Impeachment  of  Witness,  374. 

f.  Graver  Offense,  375. 

g.  Circumstantial  Facts,  375. 
VI.  Sufficiency  of  Evidence. 

a.  In  General,  376. 

b.  Silence,  376. 

c.  Alibi,  377. 

d.  Corroboration,  377. 
Vn.  Instructions,  378. 

VIII.  Defense  of  Former  Acquittal,  378. 

I.    Scope  of  Note. 

Illicit  carnal  connection  is  called  by  different  names,  according  to 
the  circumstances  which  attend  it.  Unaccompanied  with  any  facts 
which  tend  to  aggravate  it,  it  is  simple  fornication.  When  it  causes 
the  birth  of  an  illegitimate  child,  it  is  fornication  and  bastardy. 
When  the  man  who  commits  it  is  married,  it  is  adultery.  When  the 
parties  by  whom  it  is  done  are  related  to  one  another  within  certain 
degrees  of  consanguinity  or  affinity,  it  becomes  incest.  Where  it  is 
procured  under  a  promise  of  marriage  it  is  called  seduction.  But  the 
body  of  all  these  offenses  is  the  illicit  connection.  In  each  the  essen- 
tial fact  which  constitutes  the  crime  is  fornication:  Dinkey  v.  Com- 
monwealth, 17  Pa.  126,  55  Am.  Dec.  542.  In  this  note,  however,  we 
intend  to  confine  ourselves  strictly  to  the  consideration  of  the  crime 
of  "fornication,"  thus  excluding  the  general  crime  of  "unlawful  co- 
habitation" by  whatever  name  it  may  be  known,  either  under  the  com- 
mon or  statutory  law. 

n.    Definitions. 

"In  criminal  law,"  says  Bouvier,  "fornication  is  the  unlawful  carnal 
knowledge  by  an  unmarried  person  of  another,  whether  the  latter  be 
married  or  unmarried":  Bouvier's  Law  Dictionary,  "Fornication." 
The  authorities,  however,  do  not  quite  agree,  either  with  Bouvier  or 
among  themselves,  as  to  what  constitutes  fornication,  as  will  appear 
from  the  following  statements  from  various  decisions. 

Fornication  is  sexual  intercourse  between  a  man,  married  or  single, 
and  an  unmarried  woman:  Hood  v.  State,  56  Ind.  263,  26'  Am.  Rep.  21; 
ytate  v.  Johnson^  69  Ind.  85;  State  v.  Chandler,  96  Ind.  591;  State  v. 


3G6  139  American  State  Reports.  [Indiana, 

Lash,  16  N.  J.  L.  380,  33  Am.  Dec.  397;  State  v.  Sharp,  75  N.  J.  L. 
201,  66  Atl.  926,  affirmed  without  opinion  in  70  Atl.  1102.  Fornica- 
tion is  illicit  sexual  intercourse  between  parties  neither  of  whom  is 
married:  Banks  v.  State,  96  Ala.  78,  11  South.  404;  State  v.  Dana, 
59  Vt.  614,  10  Atl.  747.  Fornication  is  the  living  together  and  having 
carnal  intercourse  with  each  other,  or  habitual  intercours'C  with  each 
other,  without  living  together,  of  a  man  and  woman,  both  being  un- 
married: Cosgrove  v.  State,  37  Tex.  Cr.  249,  66  Am.  St.  Rep.  802,  39 
S.  W.  367.  Illicit  intercourse  between  an  unmarried  man  and  a  mar- 
ried woman  is  fornication  in  the  man:  Commonwealth  v.  Lafferty,  6 
Gratt.  (Va.)  672.  Fornication  is  the  voluntary  sexual  intercourse  of 
one  person  with  another:  People  v.  Barnes,  2  Idaho,  161,  9  Pac.  532. 
Fornication  is  criminal  connection  had  between  a  male  and  female, 
unmarried:  Easly  v.  Commonwealth  (Pa.),  11  Atl.  220.  Fornication 
is  the  carnal  and  illicit  intercourse  of  an  unmarried  person  with  the 
opposite  sex:  Territory  v.  Whitcomb,  1  Mont.  359,  25  Am.  Rep.  740. 

III.    Nature  and  Elements  of  the  Offense. 

a.  By  the  Common  Law  fornication  is  the  act  of  illicit  sexual 
intercourse  between  either  a  married  or  an  unmarried  man  and  an 
unmarried  woman:  State  v.  Lash,  16  N.  J.  L.  380,  32  Am.  Dec.  397; 
State  v.  Searle,  56  Vt.  516.  It  is  not  punishable  as  a  common-law 
offense  unless  accompanied  by  circumstances  which  render  it  a  public 
nuisance:  Grouse  v.  State,  16  Ark.  566;  Hopper  v.  State,  54  Ga.  389; 
Carrotli  v.  State,  42  Miss.  334,  97  Am.  Dec.  465;  State  v.  Lash,  16 
N.  J.  L.  380,  32  Am.  Dec.  390;  Anderson  v.  Commonwealth,  5  Rand. 
(Va.)   627,  16  Am.  Dec.  776.     See  the  principal  case,  ante,  p.  362. 

b.  By  the  Canon  or  Ecclesiastical  Law,  fornication  ia  the  act  of 
illicit  sexual  intercourse  on  the  part  of  an  unmarried  person  with  a 
person  of  the  opposite  sex,  whether  married  or  unmarried,  and,  if  mar- 
ried, whether  a  man  or  a  woman:  Bouvier's  Law  Dictionary  "Fornica- 
tion"; Territory  v.  Whitcomb,  1  Mont.  359,  25  Am.  Rep.  740. 

c.  By  Statute. — But  in  many,  if  not  most,  of  the  states,  statutes 
have  been  enacted  providing  for  the  punishment  of  the  offense  of 
"fornication,"  although  in  few  of  the  statutes  is  the  offense  defined. 
Wherever  the  statute  does  define  the  crime  of  fornication,  or  the 
courts  have  defined  it  in  the  absence  of  a  statutory  definition,  re- 
course has  been  had  either  to  the  canon  or  the  common  law  for  its 
meaning. 

d.  Statutory  Construction. — Under  section  381  of  the  Penal  Code 
of  Georgia  there  are  three  distinct  kinds  of  indictable  sexual  inter- 
course, viz.,  adultery,  fornication,  and  adultery  and  fornication,  the 
offense  in  each  instance  being  a  joint  one.  If  both  the  parties  to  its 
commission  are  married,  each  is  guilty  of  adultery;  if  both  are  single, 
each  is  guilty  of  fornication;  if  one  is  married  and  the  other  is  single, 
each  is  guilty  of  adultery  and  fornication:  Kendrick  v.  State,  100  Ga. 
360,  28  S.   E.   120. 

In  State  v.  Seller,  106  Wis.  346,  82  N.  W.  167,  the  question  arose 
as  to  the  meaning  of  the  word  "man"  in  the  Revised  Statutes,  para- 
graph 4580,  as  amended  by  the  laws  of  1899,  chapter  99,  providing 
that  "any  man  who  commits  fornication  with  a  sane  female,  of  pre- 
vious chaste  character  under  the  age  of  eighteen  years,  etc."  The 
court  says:   "The  defendant's  contention  as  regards  the  second  ques- 
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tion  arises  in  regard  to  the  use  of  the  word  'man'  in  th©  statute. 
The  argument  is  that  the  word  'man'  means  a  male  adult  as  distin- 
guished from  a  woman  or  a  boy.  Undoubtedly,  this  is  the  usual 
definition  given  by  the  lexicographers.  The  defendant  carries  the 
argument  further,  however,  and  claims  that  the  word  'adult'  means 
a  man  of  full  age.  Hence,  the  conclusion  is  that  the  use  of  the  word 
'man,'  in  the  statute  must  be  limited  to  a  male  person  over  the  age 
of  twenty-one  years,  and  the  defendant,  lacking  a  few  months  of 
that  age,  cannot  be  held  liable  for  the  offense  charged.  In  deter- 
mining the  intention  of  the  legislature  in  the  use  of  this  word,  it  is 
proper  to  ascertain  the  spirit  of  the  act,  and  the  mischief  or  vice 
aimed  at.  No  one  can  doubt  but  that  the  object  of  the  legislature 
was  to  prevent  the  illicit  intercourse  of  the  sexes,  and  the  conse- 
quent evils.  In  law,  the  word  'man'  frequently  has  a  broader  and 
more  comprehensive  meaning  than  usually  given  in  the  dictionaries. 
Much  depends  upon  the  context  and  the  object  sought  to  be  attained. 
In  some  of  its  uses-,  it  is  construed  to  mean  'all  human  beings,  or  any 
human  being,  whether  male  or  female':  Anderson's  Law  Dictionary. 
Another  law-writer  says:  'Man  is  a  human  being;  a  person  of  the 
male  sex;  a  male  of  the  human  species  about  the  age  of  puberty': 
Bouvier.  'A  human  being  of  the  male  sex  who  has  arrived  at  the  age 
of  puberty':  Eapalje  &  Lawrence.  In  Kenyon  v.  People,  26  N.  Y. 
203,  84  Am.  Dec.  177,  construing  the  statute  in  regard  to  seduction, 
which  says,  'any  man  who  shall,  under  promise  of  marriage,  seduce,' 
etc.,  Judge  Balcom  says:  'The  prisoner's  counsel  insisted  on  the  trial 
and  in  the  supreme  court,  and  has  argued  here,  that  the  word  "man," 
as  used  in  the  statute  referred  to,  means  a  male  person  twenty-one 
years  of  age.  This  is  too  technical  and  limited  a  meaning  to  be  ap- 
plied to  the  word  in  the  connection  wherein  it  is  used.  It  has  a 
broader  and  more  comprehensive  signification.  The  apparent  spirit 
of  the  act,  and  the  mischief  or  vice  aimed  at  by  the  legislature,  clearly 
show  that  the  word  "man,"  as  used  in  the  statute,  means  a  male  person 
who  has  arrived  at  the  age  of  puberty,  or  is  capable  of  committing 
rape.'  The  langaage  is  directly  applicable  to  the  statute  in  question, 
and  we  adopt  the  conclusion  stated,  as  the  only  one  the  legislature 
could  have  had  in  view  when  it  was  enacted.  There  is  quite  as  good 
reason  for  curbing  the  impetuosity  of  youth  as  for  laying  the  ban 
upon  men  of  maturer  years." 

In  State  v.  Sauls,  70  S.  C.  393,  50  S.  E.  17,  the  question  arose  as  to 
the  meaning  of  the  words  "each  other"  in  the  Criminal  Code  of  1902, 
paragraph  292,  defining  "fornication"  as  "the  living  together  and  car- 
nal intercourse  with  each  other,  or  habitual  carnal  intercourse  with 
each  other,  without  living  together,  of  a  man  and  woman,  both  being 
unmarried."  The  defendant's  view  was  that  the  words  "with  each 
other,"  should  be  regarded  as  necessarily  implying  that  the  man  and 
woman  should  be  indicted  together,  and  not  separately,  especially  be- 
cause the  statute  provides  for  the  indictment  of  any  man  and  woman, 
not  any  man  or  woman.  It  was  held  that  the  statute  does  not  prevent 
the  indictment  of  either  party  to  the  offense  separately.  The  court 
says,  in  passing:  "The  practical  objection  to  this  construction  is  that 
it  is  extremely  technical,  and  would  result  in  allowing  one  guilty 
party  to  escape  if  the  other  should  die  before  indictment." 

e.  Open  and  Notorious  Acts. — Whether  or  not  a  man  and  woman 
must  dwell  together  openly  and  notoriously  in  order  to  be  guilty  of 
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fornication  depends  upon  the  language  of  the  statute.  In  Searles  v. 
People,  13  111.  597,  th«  indictment  was  for  living  in  an  open  state  of 
fornication,  and  the  court  says:  "In  order  to  constitute  this  crime  the 
parties  must  dwell  together  openly  and  notoriously  upon  terms'  as  if 
the  conjugal  relation  existed  between  them.  The  object  of  the  statute 
was  to  prohibit  the  public  scandal  and  disgrace  of  the  living  together 
of  persons  of  opposite  sexes  notoriously  in  the  illicit  intimacy  which 
outrages  public  decency,  having  a  demoralizing  influence  upon  society. 
They  may,  indeed,  live  together  in  the  same  family,  but  if  apparently 
chaste,  regularly  occupying  separate  apartments,  a  single  instance  of 
illicit  intercourse  would  not  constitute  the  crime  of  living  together 

in  an  open  state  of  fornication From  the  very  nature  of  the 

case  the  offense  must  generally  be  proved  by  circumstances,  and  the 
statute  provides  that  it  'shall  be  sufficiently  proved  by  circumstances 
which  raise  the  presumption  of  cohabitation  and  unlawful  intimacy'; 
but  this  presumption  must  be  something  more  than  a  mere  suspicion. 
It  must  amount  to  a  reasonable  belief  or  conviction  of  the  judgment, 
not  only  of  unlawful  intimacy,  but  also  of  cohabitation." 

Occasional  illicit  intercourse  is  not  sufficient  ground  for  the  charge 
of  living  in  fornication:  Brevaldo  v.  State,  21  Fla.  789;  State  v.  Gart- 
rell,  14  Ind.  280;  Stat©  v.  Marvin,  12  Iowa,  499.  And  in  State  v. 
Cassida,  67  Kan.  171,  72  Pac,  522,  the  court  says:  "There  must  be  a 
cohabitation,  an  abiding  together.  There  must  be  that  familiar  and 
easy  relationship  between  the  parties  which  characterizes  th©  rela- 
tion of  husband  and  wife.  If  this  relationship  is  shown,  no  matter 
what  other  may  also  at  the  same  time  exist,  the  parties  are  guilty. 
The  question  always  is  upon  all  the  evidence,  whether  the  relationship 
is  snch  as  to  induce  the  belief  that  they  were  dwelling  together  as 
husband  and  wife,  each  receiving  from  the  other  such  sexual  privi- 
leges as  usually  arise  out  of  that  relationship." 

"The  mere  stopping  over  one  night,"  says  the  court  in  Turney  v. 
State,  60  Ark,  259,  29  S.  W.  893,  "at  a  house  upon  a  transitory  journey, 
and  assuming  the  marital  relationship,  for  purposes  of  illicit  sexual 
commerce,  however  scandalous  and  disgraceful  from  a  moral  stand- 
point, is  not  within  the  inhibition  of  our  statute.  Criminal  statutes 
must  be  strictly  construed.  The  term  'cohabitation',  has  a  definite, 
legal  signification,  and,  when  used  in  criminal  statutes,  conveys  the 
idea  of  living  or  dwelling  together  as  husband  and  wife.  Such  con- 
duct would  be  very  convincing  evidence  if  connected  with  other  facts 
and  circumstances  going  to  show  a  degree  of  permanency  or  con- 
tinuity in  the  ostensible  relationship,  but  would  not  of  itself  'au- 
thorize' the  jury  to  convict  of  illegal  cohabitation." 

And  in  the  case  of  Richey  v.  State,  172  Ind.  134,  ante,  p.  362,  87 
N.  E.  1032,  19  Ann.  Cas.  654,  the  court,  in  reversing  the  judgment  of 
conviction  upon  a  charge  of  fornication,  says:  "The  statute  upon 
which  the  present  case  was  based  omits  the  words  'open  and  notorious,' 
but  still  requires  that  the  parties  shall  cohabit  in  a  state  of  fornica- 
tion to  constitute  a  public  offense.  To  'cohabit,'  in  the  sense  in  which 
that  word  is  used  in  this  statute,  is  for  a  man  and  woman  to  live 

together  in  the  manner  of  husband  and  wife This  statute  does 

not  deal  with  private  acts  of  incontinence  and  unchastity It 

does  not  attempt  to  control  the  private  immoral  indulgence  of  the 
individual  or  affix  a  penalty  to  tlie  furtive  violation  of  the  seventh 
commandment,  but  only  to  conserve  the  public  morals,  by  the  preven- 
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tion  of  indecent  and  evil  examples  tending  to  debase  and  demoralize 
society. 

"It  may  be  regretted  that  the  legislature  has  not  deemed  it  ex- 
pedient to  go  so  far  as  to  denounce  and  punish  the  master,  who  under 
his  own  roof  clandestinely  violates  the  chastity  of  his  female  ser- 
vant; but  this  statute  reaches  those  only  who  asi  paramour  and  mis- 
tress contemn  and  scandalize  the  institution  of  marriage  by  unlaw- 
fully assuming  its  visible  forms  and  habitually  exercising  toward  each 
other  the  rights  and  privileges  which  belong  to  the  conjugal  relation." 

f.  Guilty  Intent. — Fornication  and  adultery  is  a  joint  act,  and  it 
must  be  shown  that  two  persons,  a  male  and  a  female,  have  habitually 
indulged  in  unlawful  sexual  intercourse;  but  it  is  not  essential  to  the 
conviction  of  one  of  them  to  show  that  both  had  a  guilty  intent. 
The  one  having  such  intent  may  be  convicted,  although  the  other, 
through  an  ignorance  of  the  facts,  had  no  such  intent:  State  v.  Cut- 
shall,  109  N.  C.  764,  26  Am.  St.  Rep.  599,  14  S.  E.  107. 

IV.     Indictment  and  Information. 

a.  In  General — It  would  be  impossible  to  give  any  particular  form 
of  indictment  covering  the  crime  of  fornication,  in  view  of  the  con- 
flicting definitions  as  to  what  constitutes  this  crime.  We  shall,  there- 
fore, give  the  cases  in  which  indictments  have  been  upheld  or  de- 
clared insufficient. 

b.  Surplusage. — In  Territory  v.  Corbett,  3  Mont.  50,  the  defendant 
was  indicted  under  a  statute  providing  that  "persons  being  within 
the  degrees  of  consanguinity,  within  which  marriages  are  declared 
incestuous  and  void,  who  shall  intermarry  with  each  other,  or  who  shall 
commit  fornication  or  adultery  with  each  other."  The  indictment  con- 
tained this  language:  "Did  commit  the  crime  of  fornication  with  the 
said  Sarah  Parser,  and  then  and  there  had  carnal  and  sexual  inter- 
course with  the  said  Sarah  Parker."  Says  the  court:  "The  second 
ground  of  objection  to  the  indictment  is  that  the  facts'  stated  do  not 
constitute  a  public  offense.  Under  this  head  it  is  urged  that  the  in- 
dictment charges  that  the  defendant  committed  'the  crime  of  fornica- 
tion,' when  there  is  no  such  crime  known  to  our  laws.  It  is  true  that 
our  criminal  statutes  do  not  specify  any  acts  that  shall  constitute  the 
crime  of  fornication,  and  there  never  was  any  such  crime  known  to 

our  laws If  the  language  'then  and  there  had  carnal  and  sexual 

intercourse,'  is  equivalent  to  the  term  'fornication,'  used  in  the  stat- 
ute, then  the  indictment  is  sufficient  in  its  allegations  upon  this  point 
without  the  words,  'crime  of  fornication.'  ....  There  cannot  be 
any  doubt  but  the  words  'carnal  and  sexual  intercourse,'  have  a  mean- 
ing equivalent  to  the  words  ....  fornication.  The  clause  in  the 
indictment  'did  commit  the  crime  of  fornication,'  then,  may  be  surely 
treated  as  surplusages,"  in  order  to  uphold  the  indictment. 

c.  Living  Together  in  Fornication. — An  indictment  for  living  "to- 
gether in  fornication,"  found  against  a  man  and  woman,  is  sufficient, 
without  stating  the  facts  which  enter  into  the  composition  of  the  of- 
fense: Lawson  v.  State,  20  Ala.  65,  56  Am.  Dec.  182. 

d.  A  Joint  Indictment  for  fornication  and  adultery,  which  charges 
an  unlawful  bedding  and  cohabitation  together,  describes  the  offense 
sufficiently,  and  the  charge  is  sustained  by  showing  a  habitual  sur- 
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render  of  the  person  of  one  for  the  gratification  of  the  other:  State  v. 
Jolly,  20  N.  C.  (3  Dev.  &  B.)  108,  32  Am.  Dec.  656. 

e.  Guilty  Intent. — Fornication  and  adultery  is  a  joint  act,  and  to 
convict,  it  must  be  shown  that  two  persons,  a  male  and  a  female, 
have  habitually  irdulged  in  unlawful  sexual  intercourse;  but  it  is  not 
essential  to  the  conviction  of  one  of  them  to  show  that  both  had  a 
guilty  intent.  The  one  having  such  intent  may  be  convicted,  although 
the  other,  through  an  ignorance  of  the  facts,  had  no  such  intent. 
Moreover,  in  fornication  and  adultery,  criminal  intent  need  not  be 
alleged  nor  proved.  The  crime  is  established  when  it  is  proved  that 
a  man  and  woman,  not  being  married  to  each  other,  habitually  en- 
gaged in  sexual  intercourse:  State  v.  Cutshall,  109  N.  C.  764,  26  Am. 
St.  Eep.  599,  14  S.  E.  107. 

f.  Particular  Statutory  Requirements. — An  indictment,  charging 
that  a  woman  did  bed  to,  and  live  with  a  man  (naming  him),  is  not 
good,  under  a  statute  prohibiting  a  man  and  woman  living  together 
as  husband  and  wife  without  being  married:  Grouse  v.  State,  16  Ark. 
566.  And  under  the  statute  of  Georgia,  an  indictment  for  fornica- 
tion must  allege  that  both  parties  to  the  illicit  intercourse  were,  at 
the  time,  single  or  unmarried,  and  this  fact  must  be  proved  by  the 
state  before  a  conviction  can  be  had:  Bennett  v.  State,  103  Ga.  66, 
68  Am.  St.  Eep.  77,  29  S.  E.  919. 

In  Cosgrove  v.  State,  37  Tex.  Cr.  Eep.  249,  66  Am.  St.  Eep.  802, 
39  S.  W.  367,  it  is  held  that  under  an  indictment  for  adultery,  with 
proper  allegations,  a  conviction  can  be  had,  under  proper  evidence, 
for  fornication.  It  is  a  question  of  allegation,  and  not  whether  one 
offense  includes  the  other;  but  in  such  ease  all  the  elements  of  forni- 
cation must  be  charged  to  support  the  conviction.  And  failure  to 
allege  in  the  indictment  that  both  parties  to  the  offense  were  un- 
married is  a  fatal  defect. 

In  Cannedy  v.  State,  58  Tex.  Cr.  App.  184,  125  S.  W.*31,  it  was  held 
that  under  Penal  Code  of  1895,  article  357,  defining  "fornication"  as 
"the  living  together  and  carnal  intercourse  with  each  other,  or  habi- 
tual carnal  intercourse  with  each  other  without  living  together,  of  a 
man  and  woman,  both  being  unmarried,"  an  information  or  indictment 
should  follow  the  statutory  definition  in  order  to  charge  the  commis- 
edon  of  the  offense,  and  an  information  merely  charging  habitual 
carnal  intercourse  was  defective. 

g.  Meajiing  of  Cohabit. — In  State  v.  Chandler,  96  Ind.  591,  the  de- 
fendant was  indicted  under  a  statute  providing  that  "whoever  co- 
habits with  another  in  a  state  of  adultery  or  fornication  shall  be 
fined,  etc."  The  indictment  charged  that  "one  William  Chandler  .... 
being  a  married  man,  and  having  a  lawful  wife  then  living,  and 
Grace  Beeman,  at  the  time  being  unmarried,  and  Grace  Beeman  and 
said  Chandler,  not  being  married  to  each  other,  did  then  and  there 
during  said  time  unlawfully  live  and  cohabit  together  as  man  and 
wife."  The  trial  court  sustained  defendant's  motion  to  quash  the 
indictment  on  the  ground  that  it  did  not  charge  that  the  defendant 
and  Grace  Beeman  lived  together  in  a  state  of  fornication  and  adul- 
tery. In  reversing  the  action  of  the  trial  court.  Chief  Justice  Elliott 
says: 

"It  has  been  many  times  decided  that  the  general  rule  is  that  if 
the  offense  is  charged  either  in  the  language  of  the  statute,  or  in 
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language  of  like  import  and  equivalent  meaning,  the  indictment  ■will 
be  held  good.  In  the  present  case  the  language  used  is  not  that  of 
the  statute,  and  the  question  is  whether  that  employed  is  equivalent 
to  that  found  in  the  statute.  The  term  'cohabit'  has  not  such  a  broad 
and  certain  meaning  as  that  annexed  to  it  by  the  state.  The  word  is 
not  one  of  a  certain  meaning,  for  the  lexicographers  define  it  to  mean 
to  'dwell  with  another  in  the  same  place';  'to  live  together  as  husband 
and  wife':  Worcester's  Dictionary;  Webster's  Dictionary.  Bouvier 
says:  'The  word  does  not  include,  in  its  signification,  necessarily,  the 
occupying  the  same  bed:  1  Hag.  Con.  144;  4  Paige  Ch.  425;  though  the 
word  is  popularly,  and  sometimes  in  statutes,  used  in  this  latter  sense: 
20  Mo.  21Q;  Bishop  on  Marriage  and  Divorce,  506n Used  with- 
out reference  to  the  relation  of  the  parties  to  each  other  as  husband 
and  wife,  or  otherwise.'  The  word,  considered  apart  from  the  words 
with  which  it  is  associated,  cannot,  then,  be  taken  aa  equivalent  to 
the  language  of  the  statute,  for  it  cannot  be  inferred  from  the  use  of 
the  word  that  the  parties  were  guilty  of  adultery  or  fornication.  The 
statute  itself  employs  the  word  in  the  sense  of  living  together,  but 
does  not  annex  to  it  the  signification  claimed.  The  word  as  used  in 
the  statute  does  not  signify  a  state  of  adultery  or  fornication,  for  the 
words  with  which  it  is  associated  forbid  such  an  interpretation.  The 
rule  is  that  every  word  of  a  statute  shall  be  given  force  unless  in  so 
doing  violence  is  done  to  the  intention  of  the  legislature. 

"It  is,  however,  contended  that  the  words,  'as  man  and  wife,'  give 
to  the  word  'cohabit'  a  meaning  equivalent  to  that  conveyed  by  the 
words  'in  a  state  of  fornication.'  We  are  inclined  to  think  that  this 
contention  should  prevail.  The  word  'cohabit'  is,  as  we  have  seen,  a 
word  susceptible  of  meaning  a  dwelling  together  as  husband  and  wife, 
and  we  think  that  the  language  with  which  it  is  associated  in  the 
indictment  does  give  it  this  meaning.  If  the  word  'cohabit'  had  a 
fixed  and  definite  meaning,  it  might  be  that  a  different  rule  would 
prevail,  but  it  is  capable  of  two  or  more  meanings,  and  one  meaning 
of  which  it  is  susceptible  is  that  which  the  words  with  which  it  is 
associated  assign  to  it,  namely,  living  together  as  husband  and  wife. 
Taking  the  whole  indictment  into  consideration,  we  think  it  charges 
the  offense  of  cohabiting  in  a  state  of  fornication." 

b.  Description  of  Parties. — Where  an  indictment  charged  that  Sam 
Means  had  sexual  intercourse  with  Frances  Slaton,  that  said  Sam 
Means  was  an  unmarried  man,  "and  the  Slaton  an  unmarried  woman," 
the  words  "the  Slaton"  obviously  refer  to  Frances  Slaton  above  men- 
tioned: Means  v.  State,  99  Ga.  205,  25  S.  E.  682.  And  the  fact  that 
an  indictment  against  two  defendants  for  fornication  and  adultery 
erroneously  describes  one  defendant,  a  woman,  as  a  "spinster,"  and 
the  evidence  proves  that  she  is  a  married  woman,  is  no  ground  in 
arrest  of  judgment:  State  v.  Guest,  100  N.  C.  410,  6  S.  E.  253. 

L  Time  of  Offense. — Where  an  information  charged  that  the  de- 
fendant lived  in  open  and  notorious  fornication,  from  September  20, 
1858,  until  October  25,  1859,  and  the  aflidavit  upon  which  the  in- 
formation was  based  charged  that  the  offense  was  committed  from 
October  20,  1858,  until  September  25,  1859,  it  was  held  that  the  in- 
formation was  good:  State  v.  Record,  16  Ind.  111. 

J.  Allegation  as  to  Marriage. — Whether  or  not  an  indictment  for 
fornication  must  charge  that  the  parties  or  either  of  them  are  un- 
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married,  the  authorities  are  not  agreed,  owing,  no  doubt,  to  the  fact 
that  they  are  not  agreed  as  to  the  true  meaning  of  fornication.  In 
State  V.  Sharp,  75  N.  J.  L.  201,  66  Atl.  926,  it  is  held  that  an  in- 
dictment charging  that  the  defendant  did  commit  fornication  with 
Sarah  A.  C.  is  good  without  stating  that  Sarah  was  an  unmarried 
woman.  Says  the  court:  "The  word  'fornication'  is  a  word  of  long- 
settled  meaning,  and  implies  an  act  with  an  unmarried  woman;  so, 
where  the  statute  simply  makes  fornication  a  misdemeanor,  the  use 
of  the  word  'fornication'  as  descriptive  of  the  act  would  seem  to  be 
sufQcient.  Mr.  Bishop  says  that  in  an  indictment  no  greater  certainty 
is  necessary  than  will  show  a  prima  facie  case,  and  the  prosecutor, 
it  is  believed,  is  not  required  to  prove  that  the  party  was  not  married, 
and  therefore,  in  the  absence  of  particular  statutory  words,  the  prose- 
cutor could  Jiot  be  called  upon  to  allege  that  the  parties  were  not 
married.  A  marriage  would  seem  in  its  nature  to  be  a  matter  of  de- 
fense, while  it  is  a  matter  lying  peculiarly  within  the  knowledge  of 
the  defendant:  Bishop  on  Statutory  Crimes,  par.  GO'S.  In  this  state 
it  has  been  ruled  that  the  state  is  not  bound  to  prove  that  the  woman 
with  whom,  the  commission  of  the  act  is  charged  was  unmarried;  that 
being  the  presumption:  Gaunt  v.  State,  50  N.  J.  L.  490,  14  Atl.  600. 
The  state  being  not  required  to  prove  the  singleness  of  the  woman,  it 
follows,  in  the  language  of  Mr.  Bishop,  that  the  state,  in  the  absence 
of  statutory  language,  is  not  called  upon  to  allege  it.  This  view  is 
supported  by  the  very  satisfactory  opinion  delivered  by  the  supreme 
court  of  Indiana  in  the  case  of  State  v.  Stephens,  63  Ind.  542." 

But  in  Commonwealth  v.  Murphy,  2  Allen  (84  Mass.),  163,  the  court, 
in  sustaining  the  exception  of  the  defendant  that  the  indictment  con- 
tained no  averment  that  the  person  of  whom  the  defendant  had  carnal 
knowledge  was  not  his  wife,  says:  "In  the  present  case  the  crime  of 
fornication  is  not  duly  charged  in  the  indictment.  There  is  no  allega- 
tion that  the  female,  of  whom  it  is  alleged  the  defendant  had  carnal 
knowledge,  was  not,  at  the  time  when  the  supposed  offense  was  com- 
mitted, the  wife  of  the  defendant.  This  should  have  been  averred  in 
some  form  of  words,  by  which  the  fact  that  they  were  not  married  to 
each  other  should  have  been  distinctly  set  out Such  an  aver- 
ment has  uniformly  been  introduced  into  indictments  for  this  offense, 
in  this  commonwealth:  Davis'  Criminal  Justice,  'Fornication.'  The 
same  reasoas,  on  which  it  has  been  adjudged  that  an  indictment  for 
adultery  is  bad  which  does  not  allege  that  the  persons  who  committed 
the  offense  were  not  married  to  each  other,  apply  to  the  offense  of 
fornication."  And  to  the  same  effect  is  the  case  of  Bennett  v.  State, 
103  Ga,  66,  68  Am.  St.  Eep.  77,  29  S.  E.  919,  wherein  it  is  held  that 
there  is  no  presumption,  either  of  law  or  of  fact,  that  a  man  or  woman 
is  single  or  unmarried. 

In  Stebbins  v.  State,  31  Tex.  Cr.  294,  20  S.  W.  552,  the  court  says: 
"It  is  also  urged  that  the  different  counts  charging  fornication  are 
fatally  defective  in  that  they  do  not  expressly  aver  that  defendants 
were  unmarried,  and  do  not  negative  the  fact  that  they  were  not 
married  to  each  other.  Both  counts  allege  that,  ....  neither  of  said 
persons  being  then  and  there  lawfully  married  to  another  person  then 
living.  This  allegation  sufficiently  avers  the  fact  that  the  defendants 
are  unmarried  persons.  It  would  be  difficult  to  perceive  how  they 
could  be  married  to  each  other  without  being  at  the  same  time 
'married  to  another  person  then  living';  and,  if  not  married  to  another 
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person  then  living,  they  are  evidently  unmarried  persons,  and  not 
married  to  each  other.  It  would  hardly  be  contended  that  defend- 
ants— one  being  a  woman  and  the  other  a  man — are  one  and  the  same 
person." 

In  Townser  v.  State,  58  Tex.  Cr.  App.  453,  137  Am.  St.  Eep.  976,  128 
S.  W.  572,  it  is  held  that  an  information  for  fornieaticn  which  charges 
that  the  accused  is  an  unmarried  male  and  the  person  with  whom  the 
offense  was  committed  is  an  unmarried  female,  sufficiently  charges 
that  the  accused  is  a  man  and  the  other  person  is  a  woman. 

V.    Admissibility  of  Evidence. 

a.  In  General. — It  isi  difficult  to  ^ay  down  a  general  rule  as  to  the 
character  of  the  evidence  necessary  to  prove  the  crime  of  fornication. 
Greenleaf  says  "the  word  'evidence,'  in  legal  acceptation,  includes  all 
the  means  by  which  any  alleged  matter  of  fact,  the  truth  of  which 
is  submitted  to  investigation,  is  established  or  disproved":  1  Greenleaf 
on  Evidence,  c.  1,  par.  1,  quoted  from  Bouvier's  Law  Dictionary,  "Evi- 
dence." 

b.  Anterior  Acts. — On  charges  of  illicit  sexual  intercourse  within  a 
limited  period,  evidence  of  acts  anterior  to  such  period  may  be  ad- 
duced in  explanation  of  acts  of  a  similar  character  within  that  period, 
although  such  former  acts,  if  treated  as  an  offense,  would  be  barred 
by  the  statute  of  limitations;  evidence  of  this  character  would  not, 
however,  be  admissible  as  independent  testimony,  but  should  be  re- 
ceived when  proposed  in  connection  with  or  subsequently  to  the  intro- 
duction of  evidence  tending  to  establish  an  improper  intercourse 
between  the  parties  during  the  period  to  which  the  charge  is  confined: 
Lawson  v.  State,  20  Ala.  65,  56  Am.  Dec.  182. 

In  Alsabrooks  v.  State,  52  Ala.  24,  the  court  says:  "It  is  the  settled 
law  of  this  state  that  in  a  case  'involving  a  charge  of  illicit  inter- 
course within  a  limited  period,  evidence  of  acts  anterior  to  such  period 
may  be  adduced  in  explanation  of  acts  of  a  similar  character,  within 
that  period,  although  such  former  acts,  if  treated  as  an  offense,  would 
be  barred  by  the  statute  of  limitations.'  ....  Such  evidence  is  only 
admissible,  however,  when  proposed  in  connection  with  or  subse- 
quently to  the  introduction  of  evidence  tending  to  establish  an  im- 
proper intercourse  between  the  parties  during  the  time  covered  by  the 
indictment." 

In  State  v.  Wheeler,  104  N.  C.  893,  10  S.  E.  491,  it  was  held  that 
evidence  tending  to  show  acts  of  illicit  intercourse  prior  to  a  former 
conviction  was  competent  as  corroborative  evidence.  But  in  Duncan 
V.  State  (Tex.  Cr.  App.),  45  S.'W.  921,  it  was  held  that,  in  a  trial  for 
fornication,  testimony  that  the  accused  had  had  habitual  intercourse 
with  the  person  with  whom  the  offense  was  alleged  to  have  been  com- 
mitted, during  a  period  of  eleven  years,  and  that  she  had  borne  him 
six  children,  was  inadmissible. 

c.  Declarations  and  Confessions. — Confessions  of  one  defendant 
tending  to  prove  subsequent  illicit  intercourse  are  admissible  against 
the  party  making  them  on  the  trial  of  an  indictment  of  two  defend- 
ants jointly  for  living  together  in  fornication,  if  their  relevancy  is 
shown  from  facts  subsequently  offered  in  evidence:  Lawson  v.  State, 
20  Ala.  63,  56  Am.  Dec.  182.  On  the  trial  of  a  man  charged  with 
adultery  and  fornication,  with  an  unmarried  woman,  after  proof  that 
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the  woman  was  married,  her  declaration,  she  being  present  in  court, 
m.ade  three  years  previously,  that  she  had  heard  her  husband  was  dead, 
is  not  admissible  to  prove  his  death,  it  not  appearing  from  whom  her 
information  is  derived:  "Williams  v.  State,  86  Ga.  548,  12  S.  E.  743. 

In  Gaunt  v.  State,  52  N.  J,  L.  178,  19  Atl.  135,  the  female,  with 
whom  the  offense  of  fornication  was  alleged  to  have  been  committed, 
swore,  on  direct  examination  as  a  witness  for  the  state,  that  she  had 
sexual  intercourse  with  the  defen-dant  less  than  six  months  before  the 
birth  of  her  child,  and  had  never  had  sexual  intercourse  with  any  per- 
son prior  thereto.  On  cross-examination  the  defendant,  insisting  that 
the  child  was  mature  at  its  birth,  asked  the  witness  a  question  con- 
cerning her  whereabouts  nine  months  before  that  event,  with  the  view 
of  proving  facts  which  might  tend  to  show  that  she  became  pregnant 
at  that  time.  This  question  was  overruled  by  the  trial  court.  In 
reversing  the  judgment  of  conviction  the  court  said:  "The  defendant 
had  the  legal  right,  on  cross-examination,  to  prove  facts  tending  to 
show  that  her  denial  was  false.  The  question  propounded  was  evi- 
dently designed  to  lead  up  to  such  proof,  and  by  overruling  it  the 
court  stopped  the  defendant  at  the  threshold,  and  precluded  him  from 
an  inquiry  which  might  have  gone  far  to  establish  his  innocence." 

d.  Conduct  of  Parties.— In  Bass  v.  State,  103  Ga.  227,  29  S.  E.  966, 
it  was  held  that  when,  on  a  trial  for  fornication,  there  was  evidence 
for  the  state  tending  to  show  that  the  accused  and  the  other  alleged 
guilty  party  were,  on  a  designated  occasion,  in  a  position  strongly 
indicating  that  the  a^et  charged  in  the  indictment  was  being  com- 
mitted, it  was  competent  for  the  state  to  supplement  this  evidence  by 
proving  lascivious  conduct  between  these  parties  on  a  previous  occa- 
sion, sueh  proof  being  relevant  as  throwing  light  upon  their  relations 
toward  each  other,  and  as  tending  to  illustrate  the  real  nature  of  their 
conduct  upon  the  occasion  in  question.  The  state,  in  such  case,  hav- 
ing elected  the  occurrence  which  was  the  later  in  point  of  time  as 
the  one  upon  which  it  would  rely  for  a  conviction,  the  court  very 
properly  instructed  the  jury  that  they  could  not  convict  the  accused 
upon  the  evidence  relating  to  the  prior  occurrence,  but  that  this  tes- 
timony was  for  their  consideration  "simply  to  show  the  relation  be- 
tween the  parties,  and  as  a  mere  circumstance  in  the  case  in  connection 
with  other  ^circumstances  to  be  eonsidered"  by  the  jury;  and  that 
under  the  circumstances  above  recited,  the  evidence  relating  to  the 
former  occasion  was  certainly  not  rendered  inadmissible  merely  be- 
cause it  had  not  been  introduced  before  the  grand  jury. 

In  State  v.  Raby,  121  N.  C.  682,  28  S.  E.  490,  it  was  held  that,  in 
the  trial  of  an  indictment  for  fornication  and  adultery,  testimony 
that  the  defendants  were  seen  working  together  in  a  field,  although 
slight  evidence  of  their  guilt,  was  competent  to  show,  in  connection 
with  other  circumstantial  evidence,  that  the  defendants  were  living 
together  in  fornication  and  adultery. 

e.  Impeachment  of  Witness. — Where,  on  the  trial  of  an  indictment 
for  fornication,  the  defendant  proposes  to  prove  what  the  prosecutrix 
has  sworn  before  a  justice  of  the  peace  in  a  trial  for  bastardy,  such 
testimony  can  be  admissible  only  for  the  purpose  of  impeaching  the 
prosecutrix  as  a  witness,  and  where  no  foundation  therefor  is  laid 
by  asking  her  if  she  has  so  testified,  it  is  properly  rejected:  Hollis  v. 
State,  77  Ga.  74. 
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f.  Of  Graver  Offense. — In  State  v.  Summers,  98  N.  C.  702,  4  S.  E. 
120,  on.  the  trial  of  an  indictment  for  fornication  and  adultery,  the 
evidence  showed  that  the  defendants  were  not  married  to  each  other, 
and  with  no  attempt  at  concealment  they  habitually  associated,  bedded 
and  cohabited  together;  and  that  when  the  female  defendant  was  not 
in  a  yielding  or  complying  mood,  he  used  violence  and  forced  her  to 
yield  to  his  brutal  lusts.  It  was  urged  on  behalf  of  the  male  defend- 
ant that,  as  there  was  evidence  to  show  that  he  had  at  times  been 
guilty  of  rape,  the  offense  of  fornication  and  adultery  were  merged  in 
the  felony,  ajid  that  the  jury  should  not  find  the  defendant  guilty  on 
the  indictment  which  charged  fornication  and  adultery.  In  affirm- 
ing the  judgment  of  conviction  the  court  says.  "It  is  difficult  to  con- 
ceive of  a  more  wicked  and  unblushing  violation  of  the  law  against 
fornication  and  adultery If  at  times,  when  the  female  defend- 
ant, from  a  sense  of  shame  or  any  other  reason,  was  not  in  a  yielding 
or  complying  mood,  he  used  violence  and  forced  her,  against  her  will, 
to  yield  to  his  brutal  lusts,  he  may  have  been  guilty  of  the  more  hein- 
ous crime  of  rape,  he  is  none  the  less  guilty  of  fornication  and  adul- 
tery in  bedding  and  cohabiting  with  her  in  the  manner  testified  to 
by  the  witnesses.  The  mistake  that  he  commits  is  in  supposing  that 
he  may  not  have  been  guilty  of  fornication  and  adultery  in  the  habit- 
ual illicit  intercourse  to  which  she  freely  and  voluntarily  assented, 
aujj  at  other  times  of  rape,  if  by  violence  he  forced  her  to  yield  to 
his  will.  Of  the  former,  the  proof  of  his  guilt  seems  conclusive;  and 
he  cannot  evade  the  effect  of  this  indictment  by  admitting,  as  he 
seems  to  do,  that  the  evidence  shows  that  he  is  guilty  of  the  latter; 
he  may  be  guilty  of  both  offenses,  but  in  this  indictment  he  and  his 
oodefendant  can  only  be  convicted  and  punished  for  the  former." 

g.  Circumstantial  Facts. — On  the  trial  of  one  indicted  for  fornica- 
tion, evidence  that  the  accused,  an  unmarried  woman,  was  Seen  in  bed 
in  the  same  room  with  an  unmarried  man,  who  had  just  got  out  of 
bed,  and  was  still  in  his  nightclothes,  is  sufficient  to  warrant  a  find- 
ing that  the  sexual  act  was  performed:  Seats  v.  State,  122  Ga.  173,  50 
S.  E.  65.  In  a  prosecution  for  fornication,  it  is  not  error  to  exclude 
evidence  that  the  woman,  with  whom  the  offense  was  committed,  had 
carnal  intercourse  with  other  men,  as  such  evidence,  if  admitted, 
would  show  that  she  was  of  loose  virtue,  and  tend  to  corroborate  the 
state's  case:  Bodes  v.  State,  38  Tex.  Cr.  328,  42  S.  W.  990.  On  the 
trial  of  a  female  for  the  offense  of  adultery  and  fornication,  evidence 
that  she  lived  in  the  same  house  with  the  unmarried  man  with  whom 
she  is  charged  with  having  committed  the  act  is  admissible,  although 
it  may  tend  to  prove  that  they  lived  together  in  a  state  of  adultery 
and  fornication,  which  under  the  code  is  a  different  offense:  Radford 
v.  State,  7  Ga.  App.  600,  67  S.  E.  707. 

In  Lawson  v.  State,  20  Ala.  65,  56  Am.  Dec.  182,  it  was  held  that 
evidence  of  the  refusal  of  the  male  defendant  to  pay  for  the  services 
of  a  physician  rendered  during  the  confinement  of  his  codefendant, 
and  of  bis  statement  that  the  child  was  not  his,  not  being  connected 
with  any  conversation  or  admission  offered  by  the  state,  was  not  ad- 
missible on  the  trial  of  a  man  and  woman  jointly  indicted  for  forni- 
cation. And  a  conversation  shortly  before  the  birth  of  a  child  between 
the  mother  of  the  female  defendant  and  a  physician  who  attended  her 
during  her  confinement,  as  to  the  means  by  which  the  physician  was 
to  obtain  his  fee,  during  which  conversation  she  remained  silent,  was 
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not  admissible  against  the  female  defendact  on  an  indictment  of  her 
and  her  oodefendant  for  living  together  in  fornication. 

VI.    Sulflciency  of  Evidence. 

a.  In  Ctoieral. — ^It  is  the  province  of  the  jury,  as  triers  of 
fact,  after  hearing  witnesses  testify,  and  observing  their  demeanor 
while  on  the  witness-stand,  to  sift  the  testimony  submitted  to  them, 
reject  that  unworthy  of  belief,  and  from  all  the  evidence  ascertain 
the  truth  or  untruth  of  the  charge.  And  if  there  is  testimony,  the 
competency  of  which  cannot  be  questioned,  which,  if  believed  by  the 
jury,  establishes  all  material  allegations  of  the  information  or  indict- 
ment for  fornication,  excluding  every  rational  hypothesis  save  that 
of  the  guilt  of  the  accused,  a  verdict  of  guilty  will  be  sustained: 
Musfelt  v.  State,  64  Neb.  445,  90  N.  W.  237.  Where,  however,  it  ap- 
pears from  the  record  that  a  verdict  of  guilty  of  fornication  is  based 
upon  suspicion  and  prejudice,  and  there  is  a  miscarriage  of  justice,  a 
court  will  not  allow  the  verdict  to  stand:  Bartelle  v.  United  States,  2 
Okl.  Cr.  App.  84,  100  Pac.  45. 

And  in  jurisdictions  where  the  authorities  hold  that,  in  order  for 
a  person  to  be  convicted  of  fornication,  it  mnst  appear  that  both  the 
man  and  the  woman  who  participated  in  the  criminal  act  were  un- 
married when  the  offense  was  committed,  failure  on  the  part  of  the 
state  to  show  that  either  the  accused  or  the  female  named  in  the  in- 
dictment was  unmarried  when  the  criminal  act  was  committed,  will 
be  ground  for  setting  the  verdict  of  guilty  aside:  Neil  v.  State,  117 
Ga.  14,  43  S.  E.  435.  And  where  the  evidence  showed  that  the  female 
was  a  married  woman,  and  there  was  no  legal  testimony  to  show  that 
her  husband  was  dead  at  the  time  of  the  alleged  criminal  act,  a  ver- 
dict of  guilty  was  held  contrary  to  the  evidence:  Williams  v.  State, 
86  Ga.  548,  12  S.  E.  743. 

If  on  the  trial  of  a  man  for  fornication  and  adultery  with  a  woman 
who  lived  at  his  house  it  does  not  appear  that  the  woman  was  single 
when  the  act  is  alleged  to  have  been  committed,  nor  that  her  child, 
born  while  she  lived  at  his  house,  is  a  bastard,  nor  that  the  woman  is 
not  the  defendant's  wife,  there  is  insufficient  evidence  to  go  to  the 
jury:  State  v.  Pope,  109  N.  C.  849,  13  S.  E.  700. 

In  Ham  v.  State  (Tex.  App.),  15  S.  W.  405,  on  a  trial  for  fornica- 
tion, the  testimony  showed  that  the  defendant  was  a  bachelor,  and 
that  the  husband  of  the  woman  with  whom  he  is  alleged  to  have  com- 
mitted the  offense  lived  on  defendant's  place  six  or  seven  years;  and 
that  since  the  woman's  husband  died,  she  occupied  the  defendant's 
house,  in  which  he  also  lived.  The  woman  had  given  birth  to  two  chil- 
dren since  her  husband's  death.  The  house  in  which  the  defendant 
and  the  woman  lived  contained  two  rooms;  in  one  room  there  was 
one  bed,  and  in  the  other  room  two  beds.  None  of  the  witnesses  knew 
who  occupied  the  several  beds.  None  of  the  witnesses  had  ever  seen 
the  defendant  and  the  woman  in  bed  together.  A  number  of  other 
men  lived  in  the  same  neighborhood.  It  was  held  that  the  evidence 
was  insufficient  to  support  a  verdict  of  guilty. 

b.  Silence. — When  before  prosecution,  and  while  not  under  re- 
straint, parties  are  accused  of  living  together  in  a  state  of  fornica- 
tion, and  make  no  denial,  or  arc  silent,  this  may  be  shown  in  evidence 
as  an  inculpatory  circumstance  to  be  weighed  and  considered  by  the 
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jury  in  determining  the  truth  of  the  charge  preferred  against  them. 
And  when  conflicting  testimony  is  fairly  submitted  to  a  jury,  a  new- 
trial  will  not  be  granted,  if  the  testimony  is  sufficient  to  sustain  the 
verdict:  Musfelt  v.  State,  64  Neb.  445,  90  N.  W.  237. 

c.  Alibi.— In  Mitchell  v.  State,  81  Ga.  458,  8  S.  E.  444,  a  convic- 
tion for  fornication  was  affirmed  where  it  appeared  that  the  female 
swore  positively  to  the  commission  of  the  offense,  and  she  was  not  im- 
peachedi,  and  the  defendant  did  not  deny  her  testimony  under  his 
oath,  but  attempted  to  prove  an  alibi,  in  which  he  failed. 

d.  Corroboration. — In  some  states  the  rule  requiring  accomplice  testi- 
mony to  be  corroborated  applies  on  trials  for  fornication.  In  State  v. 
Collett,  20  Utah,  290,  58  Pac.  684,  it  was  held  that  under  section  4862, 
Revised  Statutes  of  1898,  the  corroborating  evidence,  in  addition  to 
the  testimony  of  the  accomplice,  necessary  to  sustain  a  conviction  on 
a  charge  of  fornication,  need  not  be  a  corroboration  of  every  material 
fact,  but  only  of  such  material  facts  as  constitute  a  necessary  element 
in  the  crime  charged.  And  in  State  v.  Seller,  106  Wis.  346,  82  N.  W. 
167,  it  was  held  that  under  Revised  Statutes,  paragraph  4580,  as 
amended  by  the  laws  of  1899,  providing  a  punishment  for  fornication 
with  a  sane  female,  of  previous  chaste  character,  under  eighteen  years 
of  age,  the  testimony  of  the  complaining  witness  as  to  her  previous 
chaste  character  need  not  be  corroborated  of  that  fact. 

On  a  trial  for  fornication,  the  fact  that  the  defendant  was  found 
on  the  bed  with  the  girl  with  whom  the  alleged  crime  was  committed, 
in  the  night-time,  and  had  been  there  for  twenty  minutes  before  he 
was  disturbed,  is  a  sufficient  corroboration  of  a  confession  by  him  to 
authorize  the  jury  to  return  a  verdict  of  guilty:  Burger  v.  State,  81 
Ga.  196,  6  S.  E.  282.  In  Townser  v.  State,  58  Tex.  Cr.  App.  453,  137 
Am.  St.  Rep.  976,  126  S.  W.  572,  the  female  accomplice  testified  on 
the  trial  for  fornication  that  she  and  the  defendant  had  been  living 
together  as  man  and  wife  for  several  years;  that  they  had  never  been 
married,  and  she  had  four  children  born  to  her  by  the  defendant;  that 
they  engaged  in  sexual  intercourse  with  each  other  as  often  as  they 
desired,  and  joined  a  church  as  man  and  wife  under  the  same  sur- 
name. It  was  held  that  the  evidence  did  not  sufficiently  corroborate 
the  testimony  of  the  woman.  Said  the  court:  "There  was  no  testi- 
mony offered  whatever  on  the  part  of  the  state  by  any  witness  to  show 
either  intercourse  or  that  appellant  was  ever  seen  in  the  presence  of 
the  prosecuting  witness,  Mattye  Townser,  or  that  they  ever  lived  to- 
gether." 

In  Mitchell  v.  State,  38  Tex.  Cr.  325,  42  S.  W.  989,  in  reversing  the 
judgment  of  conviction,  the  court  says:  "On  accomplice  testimony,  the 
court  gave  only  this  charge:  'You  are  further  instructed  that  the  de- 
fendant in  this  case  cannot  be  convicted  on  the  unsupported  evidence 
of  the  accomplice,  Leah  Sinyard.'  Appellant  reserved  an  exception 
to  this  charge,  and  requested  one  in  writing,  submitting  an  appropri- 
ate instruction  on  this  subject.  This  charge  was  refused  by  the  court, 
and  appellant  again  excepted.  The  court  might,  under  the  evidence, 
well  assume  that  Leah  Sinyard,  who  testified  that  the  acts  of  fornica- 
tion were  committed  by  defendant  with  her  was  the  accomplice 
alluded  to,  although  there  was  another  Leah  Sinyard  who  testified  in 
the  case;  but  the  vice  in  the  charge  was  the  failure  of  the  court  to 
properly  define  to  the  jury  the  character  of  corroboration,  and  that 
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they  must  find,  before  they  could  convict  the  appellant,  that  the  ac- 
complice was  corroborated  by  other  testimony,  and  should  have  also 
defined  to  the  jury  the  nature  of  the  corroborative  testimony  required. 
This  was  not  done  by  the  charge  given  by  the  court,  and  the  requested 
charge  should  have  been  given." 

In  Hofer  v.  State,  130  Wis.  576,  110  N.  W.  391,  it  is  held  that  as 
a  rule  of  law  there  is  no  legitimate  basis  for  a  conviction  in  a  prose- 
cution of  a  man  for  fornication,  if  he  denies  the  charge;  there  is  noth- 
ing suggestive  to  the  contrary  in  the  mere  meeting  of  the  parties  under 
the  circumstances;  and  there  is  neither  direct  nor  indirect  evidence  of 
the  main  fact,  nor  direct  corroborative  evidence  of  the  female  as  to 
circumstances  bearing  thereon  and  her  evidence  as  to  such  circum- 
stances may  be  regarded  as  self-destructive  by  reason  of  willful  false 
swearing  at  material  points. 

VIL    Instructions. 

On  a  trial  for  an  act  of  fornication  a  charge  to  the  jury  that  if, 
"they  believed  the  parties  were  found  on  the  bed  together,  that  the 
door  of  the  room  was  closed,  that  there  was  no  one  else  present  in  the 
room,  that  the  woman  was  a  prostitute,  and  that  the  defendant  was 
frequently  in  the  habit  of  visiting  her  house,  they  were  bound  to  find 
the  defendant  guilty,"  was  held  rather  too  strong:  Ells  v.  State,  20 
Ga.  438.  "The  charge,"  says  the  court,  "amounts  to  this:  that  certain 
circumstances  are  such,  that  if  they  exist,  they  conclu-sively  call  for 
the  presumption  of  guilt.  And  its  effect  upon  the  jury,  if  respected 
by  them,  must  have  been  to  exclude  fronj  their  consideration  every 
circumstance  in  the  case,  except  the  circumstances  referred  to  by  the 
charge  itself;  and  every  conclusion  possible  to  be  drawn  even  from 
these  circumstances,  except  the  one  drawn  by  the  charge.  Now,  cir- 
cumstances, as  we  think,  can  hardly  be  such  that  they  shall  be  con- 
clusive of  guilt.  They  may  easily  be  such  that  they  shall  raise  a 
'strong*  or  a  'violent'  presumption  of  guilt.  And  they  were  such,  no 
doubt,  in  this  case;  but  we  cannot  say  that  we  regard  them  as  having 
been  conclusive  of  g^ilt." 

An  instruction,  on  a  trial  for  fornication  and  adultery,  that  it  was 
competent  for  the  jury  to  consider  the  relations  between  the  parties 
as  subsisting  more  than  two  years  before  the  finding  of  the  bill  of 
indictment,  and  th«  other  circumstances  in  evidence,  including  the 
fact  that  fo'r  the  past  two  years  and  up  to  the  trial  they  had  lived 
alone  in  the  same  house,  was  held  proper  in  State  v.  Pippin,  88  N.  C. 
646.  And  in  Bass  v.  State,  103  Ga.  227,  29  S.  E.  966,  it  is  held  that 
mere  failure  to  charge  upon  the  law  relating  to  the  impeachment  of 
witnesses  is  not  a  cause  for  a  new  trial,  when  it  appears  that  the 
attention  of  the  court  was  not  directed  to  this  matter,  and  that  no 
request  to  charge  concerning  it  was  made. 

VHI.    Defense  of  Former  Acquittal. 

An  acquittal  on  an  indictment  for  seduction  is  a  good  plea  in  bar 
of  a  subsequent  indictment  charging  the  same  offense  as  fornication 
and  bastardy:  Dinkey  v.  Commonwealth,  17  Pa.  126,  55  Am.  Dec. 
542.  But  in  Ledbetter  v.  State,  21  Tex.  App.  344,  17  S.  W.  427,  it  is 
held  that  the  acquittal  of  one  defendant,  jointly  indicted  and  tried 
with  another  for  fornication,  will  not  constitute  an  acquittal  of  the 
other. 
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KORBLY  V.  LOOMIS. 

[172  Ind.  352,  88  N.  E.  698.] 

MECHANICS'  LIENS. — Title  of  Statute  Excludes  Contractors 
and  Subcontractors. — The  "mechanic's  lien  law"  (Burns  Eev.  Stats. 
1908,  sec.  8305,  Acts  1889,  p.  257,  sec.  6)  only  embraces  mechanics, 
laborers,  and  materialmen,  and  does  not  include  contractors  or  sub- 
contractors, for  the  reason  that  they  are  not  within  the  scope  of  the 
title  of  the  act.     (p.  380.) 

BUILDING  CONTRACT— Architect's  Certificate— Pleading.— 
When  the  parties  to  a  building  contract  have  made  the  certificate  of 
of  an  architect  or  engineer  a  condition  precedent  to  the  assertion  of 
a  right  thereunder,  such  provision  is  valid,  and  the  party  claiming  such 
right  must  show,  by  proper  allegations,  the  performance  of  the  condi- 
tions, a  valid  reason  for  noncompliance  therewith,  or  a  waiver  thereof, 
(p.  381.) 

CONTRACTS — Condition  Precedent  to  Right  of  Action. — When 
parties  capable  of  contracting  have  deliberately  entered  into  a  written 
contract,  by  which  there  is  created  a  condition  precedent  to  a  right  of 
action,  such  condition  must  be  performed  or  its  requirements  waived, 
(p.  381.) 

CONTRACT — Condition  Precedent — Pleading. — In  an  action  for 
the  breach  of  a  contract,  the  party  seeking  to  enforce  the  same  must 
allege,  as  to  conditions  precedent,  that  he  has  complied  with  all  such 
conditions  on  his  part,  or  state  facts  showing  a  proper  excuse  for  not 
having  performed  the  same.     (p.  382.) 

CONTRACT  —  Condition  Precedent  —  Pleading. — The  perform- 
ance of  a  condition  precedent  may  be  alleged  by  the  general  allega- 
tion provided  for  by  statute  (Burns'  Rev.  Stats.  1908,  see.  376;  Rev. 
Stats.  1881,  sec.  370) ;  otherwise  the  performance  must  be  alleged  with 
the  particularity  required  by  the  rules  of  the  common  law.     (p.  382.) 

George  A.  Knight,  Frank  L.  Littleton,  John  H.  James, 
Roemler  &  Chamberlain  and  Carson,  Thompson  &  Dowden, 
for  the  appellants. 

353  MONKS,  J.  Appellees,  subcontractors,  brought  this 
suit  against  appellants  on  a  railroad  construction  contract, 
and  on  February  10,  1908,  recovered  a  personal  judgment 
against  appellant  bridge  company,  the  general  contractor, 
and  a  decree  declaring  and  enforcing  a  lien  on  the  right 
of  way  and  track  of  appellant  railway  company,  under  an 
amendment  of  what  is  known  as  the  "mechanic's  lien  law" 
of  this  state:  Bums'  Rev.  Stats.  1908,  sec.  8305;  Acts  1889, 
p.  257,  sec.  6. 

It  is  first  insisted  that  the  court  erred  in  overruling  the 
demurrer  for  want  of  facts  of  each  appellant  to  the  com- 
plaint. 

It  was  held  by  this  court  in  Fleming  v.  Greener,  173 
Ind.  260,  87  N.  E.  719,  90  N.  E.  72,  and  Cleveland  etc.  R.  Co. 
V.  Defrecs,  173  Ind.  717,  87  N.  E.  722,  that  section  8305,  supra, 
which  governs  the  rights  of  the  parties  in  this  case,  only  em- 
braced mechanics,  laborers  and  materialmen,  and  did  not  in- 
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elude  contractors  or  subcontractors,  «'*'*  for  the  reason  that 
they  were  not  within  the  scope  of  the  title  of  said  act. 

We  therefore  hold,  upon  the  authority  of  said  cases,  that 

as  appellees,  being  subcontractors,  were  not  entitled,  under 

.  said  section  of  the  mechanic's  lien  law,  to  a  lien  upon  said 

property  of  appellant  railway  company,  the  court  erred  in 

overruling  the  demurrer  of  said  appellant  to  the  complaint. 

Appellees '  complaint  is  in  one  paragraph,  and  the  written 
contract  sued  on  is  filed  with  and  made  a  part  of  the  com- 
plaint, and  appellees  agree  therein  to  construct  certain 
concrete  arches,  abutments  and  culverts  along  the  right  of 
way  of  the  appellant  railway  company  in  Putnam  county, 
Indiana.  Appellees  also  agreed  in  said  contract  among 
other  things,  that,  before  they  should  be  entitled  to  bring 
any  action  on  said  contract  against  the  Collier  Bridge  Com- 
pany, they  would  perform  the  following  express  conditions, 
to  wit : 

"(23)  Before  final  settlement  is  made  between  the  parties 
hereto  for  the  work  done  and  materials  furnished  under 
this  contract  and  before  any  right  of  action  shall  accrue  to 
the   contractor   against   the    company    [the   Collier   Bridge 
Company]  therefor,  said  contractor  shall  furnish  evidences 
satisfactory  to  the  engineer  of  the  railway  company  that 
the  work  covered  by  this  contract  is  free  and  clear  from 
all  liens  for  labor  and  material,  and  that  no  claims  then 
exist  against  the  same  for  which  any  lien  could  be  enforced. 
(24)  Whenever,  in  the  opinion  of  the  engineer  of  the  rail- 
way company,  this  contract  and  all  things  agreed  to  be 
done   by  the  contractor  shall  have   been   completely  per- 
formed   and    finished    according   to   the    provisions   hereof 
and   within   the   time   herein   limited,   said   engineer   shall 
make  and  return  a  final  estimate  of  the  work  done  and 
materials  furnished  by  the  contractor  under  this  contract, 
together  with  a  statement  of  the  amount  due  to  him  there- 
for and  remaining  unpaid,  and  shall  certify  to  the  same  in 
writing   under   his   hand,    and   the    company    [the    Collier 
Bridge  Company]   shall,  within  sixty  days  after  the  com- 
pletion of  the  work  aforesaid  and  the  return  of  said  final 
estimate  pay  to  the  contractor  the  full  amount  so  found  to 
be  due  him  and  remaining  unpaid,  including  the  percent- 
ages ^^^  retained  on  former  estimates  as  aforesaid,  as  except 
in  this  contract  is  otherwise  provided.     Procuring  of  such 
certificate  and  final  estimate  shall   constitute   a  condition 
precedent  to  any  right  of  action  by  the  contractor  against  the 
company  [the  Collier  Bridge  Company].     Before  final  pay- 
ment shall  be  required  to  be  made  by  the  company  [the  Col- 
lier Bridge  Company]   under  this  contract,  the  contractoi 
shall  acknowledge  and  deliver,  under  his  hand  and  seal,  a 
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release  and  discharge  of  and  from  all  and  any  such  claims 
and  demands  for  and  in  respect  of  all  matters  and  things 
growing  out  of  or  connected  with  this  contract  or  the  subject 
matter  thereof,  and  of  and  from  all  claims  and  demands 
whatsoever." 

When  the  parties  to  a  building  contract  have  made  the 
certificate  of  an  architect  or  engineer  a  condition  precedent 
to  the  assertion  of  a  right  thereunder,  such  provision  is  valid, 
and  the  party  claiming  such  right  must  show,  by  proper 
allegations,  the  performance  of  the  conditions,  a  valid  reason 
for  noncompliance  therewith,  or  a  waiver  thereof:  White 
V.  Mitchell,  30  Ind.  App.  342,  65  N.  E.  1061,  and  cases  cited  • 
Hanley  v.  Walker,  79  Mich.  607,  45  N.  W.  57,  8  L.  R.  A.  207, 
and  authorities  cited ;  Boettler  v.  Tendick,  73  Tex.  488,  11  S. 
W.  497,  5  L.  R.  A.  270,  and  cases  cited  and  note  on  pages 
272-274 ;  Barney  v.  Giles,  120  111.  154,  11  N.  E.  206 ;  Arnold 
V.  Bournique,  144  111.  132,  36  Am.  St.  Rep.  421,  33  N.  E.  530, 
20  L.  R.  A.  493,  and  cases  cited;  Gilmore  v.  Courtney,  158 
111.  432,  41  N.  E.  1023;  Crouch  v.  Gutmann,  134  N.  Y.  45, 
30  Am.  St.  Rep.  608  (and  note  on  page  617),  31  N.  E.  271; 
Smith  V.  Brady,  17  N.  Y.  173,  72  Am.  Dec.  442.  In  Hanley 
V.  Walker,  79  Mich.  607,  45  N.  W.  57,  8  L.  R.  A.  207,  the 
court  said:  "When  parties  capable  of  contracting  have 
deliberately  entered  into  a  written  agreement  in  which,  by 
all  just  rules  of  construction,  the  certificate  of  the  architects 
is  made  a  condition  precedent  to  a  right  of  action,  such  con- 
dition must  be  performed  or  its  requirements  waived.  The 
authorities  holding  contracts  like  the  one  in  question  here 
valid  are  numerous:  ^^^  Leake  on  Contracts,  3d  ed.,  557; 
Benjamin  on  Sales,  3d  Am.  ed.,  sec.  575 ;  Morgan  v.  Birnie, 
9  Bing.  672 ;  Grafton  v.  Eastern  Counties  R.  Co.,  8  Ex.  *699 ; 
Clarke  v.  Watson,  18  Com.  B.,  N.  S.,  *278;  Goodyear  v. 
Mayor  etc.,  1  Har.  &  R.  67 ;  Ferguson  v.  Town  of  Gait,  23 
U.  C.  C.  P.  66;  Smith  v.  Briggs,  3  Denio,  73;  North  Lebanon 
R.  Co.  V.  McGrann,  33  Pa.  530,  75  Am.  Dec.  624;  Reynolds  v. 
Caldwell,  51  Pa.  298;  O'Reilly  v.  Kerns,  52  Pa.  2i4;  Gray 
V.  Central  R.  etc.  Co.,  11  Hun,  70;  Tyler  v.  Ames,  6  Lans. 
280;  Spring  v.  Ansonia  Clock  Co.,  24  Hun,  175;  Smith  v. 
Brady,  17  N.  Y.  173,  72  Am.  Dec.  442 ;  Wyckoff  v.  Meyers,  44 
N.  Y.  143 ;  Wangler  v.  Swift,  90  N.  Y.  38 ;  Tetz  v.  Butterfield, 
54  Wis.  242,  41  Am.  Rep.  29,  11  N.  W.  531 ;  Kirtland  v.  Moore, 
40  N.  J.  Eq.  106,  2  Atl.  269;  Hot  Springs  R.  Co.  v.  Maher, 
48  Ark.  522,  3  S.  W.  639 ;  Stose  v.  Heissler,  120  111.  433,  60 
Am.  Rep.  563,  11  N.  E.  161;  Boettler  v.  Tendick,  73  Tex. 
488,  11  S.  W.  497,  5  L.  R.  A.  270;  Byrne  v.  Sisters  of  Charity 
etc.,  45  N.  J.  L.  213;  Elliott  v.  Royal  Exch.  Assur.  Co.,  L.  R. 
2  Ex.  *237." 

It  is  settled  in  this  state  that,  in  an  action  for  the  breach 
of  a  contract,  the  party  seeking  to  enforce  the  same  must 
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allege  as  to  conditions  precedent  that  he  has  complied  with 
all  such  conditions  on  his  part  (Burns'  Rev.  Stats.  1908,  sec. 
376;  Rev.  Stats.  1881,  see.  370),  or  state  facts  showing  a 
proper  excuse  for  not  having  performed  the  same.  If  such 
party  does  not  avail  himself  of  the  provisions  of  section  376, 
supra,  by  making  the  general  allegation  thereby  authorized 
as  to  the  performance  of  such  conditions,  he  must  allege  the 
performance  of  all  such  conditions  with  the  particularity 
required  by  the  rules  of  the  common  law :  Collins  v.  Amiss, 
159  Ind.  593,  65  N.  E.  906,  and  cases  cited ;  Magic  Packing 
Oo.  V.  Stone-Ordean  etc.  Co.,  158  Ind.  538,  64  N.  E.  Ill; 
and  cases  cited ;  Mondamin  etc.  Dairy  Co.  v.  Brudi,  ^^"^  163 
Ind.  642,  72  N.  E.  643,  and  cases  cited.  On  account  of  the 
failure  of  the  appellees  to  comply  with  this  rule,  the  com- 
plaint was  bad  as  to  appellant  bridge  company.  It  follows 
that  the  court  erred  in  overruling  the  demurred  of  appellant 
bridge  company  to  the  complaint. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer of  each  appellant  to  the  complaint,  and  for  further 
proceedings  not  inconsistent  with  this   opinion. 


Conditions  Precedent  mv^t  be  Performed  before  there  can  be  a  re- 
covery on  an  entire  contract:  Note  to  Huyett  &  Smith  Co.  v.  Chicago 
Edison  Co.,  59  Am.  St.  Eep.  281. 

The  Eight  of  a  Building  Contractor  to  Eecover  for  a  substantial  per- 
formance of  his  contract  is  the  subject  of  a  note  to  Handy  v.  Bliss, 
134  Am.  St.  Rep.  678. 

A  Provision  in  a  Building  Contract  That  in  Each  Case  of  Payment  a 
certificate  shall  be  obtained  from  and  signed  by  the  architects  to  the 
fact  that  the  work  is  done  in  strict  compliance  with  the  plans  and 
specifications,  and  that  they  consider  the  payment  properly  due,  creates 
a  condition  precedent  to  the  maintenance  of  suit  by  the  contractor 
against  the  owner:  Bannon  v.  Jackson,  121  Tenn.  381,  130  Am.  St.  Eep. 
778. 

An  Agreement  That  an  Architect's  Certificate  sJuxll  he  a  Condition 
Precedent  to^  a  contractor's  right  to  payment  is  valid,  but  is  always 
deemed  to  embody  the  condition  that  the  architect  shall  exercise  his 
function  as  arbitrator  in  good  faith:  Halsey  v.  Waukesha  Springs  etc. 
Co.,  125  Wis.  311,  110  Am.  St.  Rep.  838.  As  to  when  the  refusal  of  an 
architect  to  give  a  certificate  is  unreasonable,  and  when  a  failure  to 
obtain  it  does  not  bar  a  recovery  bv  the  contractor,  see  Crouch  v. 
Gutmann,  134  N.  Y.  45,  30  Am.  St.  Rep.  608. 

A  Stipulation  in  a  Building  Contract  that  payment  shall  be  made  on 
the  estimate  and  certificate  of  the  architect  is  a  condition  precedent 
and  should  be  pleaded,  and  its  performance  alleged  and  proved,  or  a 
valid  and  reasonable  excuse  for  nonperformance  shown:  Note  to  Balti- 
more etc.  Ry.  Co.  v.  Scholes,  56  Am.  St.  Rep.  312;  Winstead  v.  Reid, 
Busb.  76,  57  Am.  Dec.  571;  and  see  Randabaugh  v.  Hart,  61  Ohio  St. 
73,  76  Am.  St.  Rep.  361. 

In  Knight  &  Jillson  Co.  v.  Castle,  172  Ind.  97,  87  N.  E.  823,  18  Ann. 
Cas.  1146,  it  was  expressly  stipulated  in  a  bond  given  for  the  perform- 
ance of  a  building  contract,  that  the  liability  of  the  surety  company 
depended  upon  the  condition,  among  others,  "that  the  surety  shall  be 
notified,  in  writing,  of  any  act  on  the  part  of  said  principal  or  their 
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agents  or  employees  which  may  involve  a  loss  for  which  said  surety  is 
responsible  hereunder,  within  ten  days  after  the  occurrence  of  such 
act,  with  a  verified  statement  of  the  facts,"  etc.  A  materialman  had 
furnished  material  to  the  contractor,  whose  contract  was  guaranteed 
by  the  bond  containing  the  above  condition,  but  the  material  had  not 
been  paid  for.  The  materialman  brought  an  action  against  the  con- 
tractors and  the  surety  company  to  recover  for  the  materials  furnished, 
the  plaintiff  claiming  to  have  had  knowledge  of  the  execution  of  the 
bond  in  suit  and  averring  a  reliance  upon  the  same  to  secure  payment 
for  said  materials.  But  it  did  not  appear  that  the  plaintiff  had  given 
any  notice  to  the  guarantor,  the  surety  company,  of  any  act  on  the 
part  of  the  contractors  which  might  subject  the  surety  company  to  a 
loss,  and  thus  enable  the  guarantor  at  once  to  take  such  steps  as  were 
available  to  secure  itself  from'  loss.  In  view  of  these  facts  the  court 
held  that  such  stipulation  was  a  condition  precedent  to  recovery  and 
that  a  compliance  therewith  must  be  averred  and  proved. 

It  was  also  stipulated  in  the  bond,  in  substance,  that  the  principal 
should  pay  all  claims  for  material  when  due,  upon  condition  that  writ- 
ten notice  of  default  should  be  given  the  surety  company  within  ten 
days  after  its  occurrence.  The  court  considered  this  to  be  an  en- 
forceable condition,  and  held  that  it  was  a  prerequisite  to  the  plain- 
tiff's right  to  recover  that  it  show  performance  of  all  conditions  on  its 
part  to  be  performed,  or  an  adequate  excuse  therefor,  neither  of  which 
facts  was  alleged. 


McDonald  v.  state. 

[172  Ind.  393,  88  N.  E.  673.] 

BULES  OF  COURT — ^Adoption  and  Promulgation. — There  can 
properly  be  no  such  thing  as  an  oral  rule  of  court.  Rules  of  court, 
when  legally  adopted  and  promulgated,  have  the  effect  of  positive 
laws,  and  they  ought  not  only  to  be  formally  promulgated,  but  they 
should  be  definitely  stated.  They  should  be  published  and  m'ade 
known  in  some  permanent  form  so  that  they  may  be  known  to  all. 
(p.  385.) 

JUBOBS. — The  Bight  of  Peremptory  Challenge  is  not  denied 
where  it  is  restricted  to  a  defined  number  of  opportunities.  There 
need  not  be  a  definite  rule  fixing  the  time  when,  or  the  manner  in 
which,  the  right  must  be  exercised;  it  may  be  controlled  either  by  a 
fixed  rule,  or  by  any  reasonable  limitation  imposed  in  any  specific 
case,  so  long  as  the  right  of  peremptory  challenge  is  not  taken  away. 
(p.  386.) 

JUBOBS — Challenge  to  Array  or  Panel. — At  common  law  no 
challenge  to  the  array  or  panel  could  be  made  until  the  full  jury  was 
present,  and  the  statute  of  this  state  upon  the  subject  was  evidently 
adopted  with  this  practice  in  mind.     (p.  386.) 

APPEAL — Bevlew  of  Instructions. — Where  No  Question  as  to 
the  giving  of  an  instruction  is  presented  by  the  motion  for  a  new 
trial,  it  will  not  be  reviewed  on  appeal,     (p.  389.) 

APPEAL — Bevlew  of  Instructions — Evidence  not  in  Becord. — 
Where  there  is  no  showing  that  the  instructions  contained  in  the 
record  were  all  the  instructions  given  and  the  evidence  is  not  set  out, 
the  judgment  will  not  be  disturbed  on  account  of  certain  instructions 
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unless  they  were  irrelevant  and  incorrect  upon  any  supposable  state  of 
facts  given  in  evidence,     (p.  389.) 

CONSPIRACY.— Evidence  of  the  Nature  and  Properties  of 
Phosphorus  is  Admissible  in  a  prosecution  for  conspiracy  to  defraud 
an  express  compviny  by  preparing  and  shipping  a  package,  securely 
wrapped,  represented  to  contain  valuable  papers,  but  in  reality  con- 
taining phosphorus  and  other  materials  so  arranged  that  when  suffi- 
ciently dried  the  phosphorus  will  ignite  and  the  contents  of  the 
package  be  burned  and  consumed,     (pp.  384,  389.) 

Clifford  C.  Kealing,  for  the  appellant. 

James  Bingham,  attorney  general,  Alexander  G.  Cavins, 
Edward  M.  White  and  William  H.  Thompson,  for  the  state. 

894  MYERS,  J.  Appellant  was  convicted  on  an  indict- 
ment charging  him  and  another  with  conspiring  for  the 
purpose  and  with  the  intent  unlawfully,  feloniously  and 
designedly  to  defraud  the  Adams  Express  Company,  by 
preparing  a  package,  securely  wrapped,  which  package  con- 
tained, among  other  things,  two  damp  sponges,  excelsior 
and  damp  phosphorus,  so  arranged  that  when  sufficiently 
dried  the  phosphorus  would  ignite  and  cause  such  package 
and  its  contents  to  be  burned  and  consumed;  that,  in  pur- 
suance of  the  conspiracy,  they  delivered  the  package  to 
said  express  company  to  be  transported  from  Indianapolis, 
Indiana,  to  Louisville,  Kentucky,  and  falsely  represented 
that  the  package  contained  papers  of  the  value  of  ten  thou- 
sand dollars;  that  the  conspirators  intended,  by  the  prep- 
aration of  such  package,  and  ^^^  its  delivery  to  the  express 
company,  that  the  contents  of  the  package,  while  in  posses- 
sion of  the  company,  should  become  sufficiently  dry  to  ig- 
nite, burn  and  destroy  the  package,  and  to  claim  to  have 
been  damaged  in  the  sum  of  ten  thousand  dollars,  and 
fraudulently  and  unlawfully  to  make  demand  upon  the  com- 
pany therefor,  and  cheat  and  defraud  the  latter  by  obtain- 
ing money  from  such  company  by  virtue  of  such  false  pre- 
tenses. 

The  only  error  assigned  is  upon  the  overruling  of  the  mo- 
tion for  a  new  trial. 

The  questions  sought  to  be  presented  arise  upon  alleged 
error  in  refusing  the  peremptory  challenge  of  a  juror  on 
his  voir  dire,  and  in  giving  instructions.  The  evidence  is 
not  in  the  record.  A  bill  of  exceptions  discloses  that  in 
impaneling  the  jury,  when  the  jury  had  been  passed  back 
to  the  defendant's  counsel  for  re-examination  for  the  third 
time,  and  defendant  had  used  but  three  peremptory  chal- 
lenges, being  entitled  to  ten,  the  defendant  peremptorily 
challenged  a  juror  who  had  been  in  the  jury-box  from  the 
time  the  impaneling  of  the  jury  began,  and  the  challenge 
was  disallowed,  "for  the  reason  that,  under  a  rule  of  said 
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court,  which  had  been  in  existence  for  many  years,  the 
defendant's  peremptory  challenge  was  made  too  late,"  said 
rule  was  stated  by  the  court  at  the  time  as  follows:  "That 
each  side,  the  defendant  and  the  state,  is  entitled  to  exam- 
ine each  juror  twice,  and  challenge,  if  desired,  but  cannot 
challenge  a  juror  after  the  jury  has  been  passed  twice  with 
each  juror  in  the  box.  Said  rule  is  an  oral  rule,  and  is  not 
entered  in  the  records  of  the  court,  but  ha,s  been  regularly 
enforced  for  many  years."  It  is  further  recited  that  the 
defendant  and  his  attorney,  at  the  time  of  the  challenge,  did 
not  know  of  the  rule,  but  they  did  not  inform  the  court  on 
being  advised  of  such  rule  that  either  or  both  of  them  were 
ignorant  of  it,  and  did  not  ask  that  it  be  suspended,  nor 
that  an  exception  be  made  to  its  enforcement,  on  account 
of  such  ignorance.  We  ^®^  think  it  quite  clear  that  there 
can  properly  be  no  such  thing  as  an  oral  rule  of  a  court. 
Rules  of  court,  when  legally  adopted  and  promulgated, 
have  the  effect  of  positive  laws;  Burns'  Rev.  Stats.  1908, 
see.  1443;  Rev.  Stats.  1881,  sec.  1323;  Magnuson  v. 
Billings,  152  Ind.  177,  52  N.  E.  803;  State  v.  Van  Cleave, 
157  Ind.  608,  62  N.  E.  446 ;  Smith  v.  State,  137  Ind.  198,  36 
N.  E.  708 ;  11  Cyc.  742. 

They  ought  not  only  to  be  formally  promulgated,  but  they 
should  be  definitely  stated,  which  could  not  be  true  of  a 
practice  reposing  solely  in  the  breast  of  a  judge.  They 
should  be  published  and  made  known  in  some  permanent 
form,  so  that  they  might  be  known  to  all.  The  so-called  rule 
was  clearly  not  a  rule  at  all,  and  binding  upon  no  one — 
clearly  not  upon  one  who  has  no  notice  of  it.  The  statutory 
provision  (Burns'  Rev.  Stats.  1908,  sec.  2099;  Acts  1905,  pp. 
584,  634,  sec.  228)  is  as  follows:  *'In  prosecutions  for  capital 
offenses,  the  defendant  may  challenge,  peremptorily,  twenty 
jurors;  in  prosecutions  for  offenses  punishable  by  imprison- 
ment in  the  state  prison,  ten  jurors ;  in  other  prosecutions, 
three  jurors.  When  several  defendants  are  tried  together, 
they  must  join  in  their  challenges." 

Irrespective  of  the  so-called  rule,  was  appellant  denied  a 
statutory  right?  No  provision  is  made  by  statute  or  by  rule 
as  to  how  or  when  the  right  shall  be  exercised,  and  it  is 
claimed  by  appellant  that  it  may  be  done  at  any  time  until 
the  jury  is  sworn.  In  some  jurisdictions  the  passing  of  a 
juror  after  he  has  been  examined,  tendered  to  and  accepted 
by  the  other  party  is  a  waiver  of  the  right  to  challenge. 
In  others,  the  right  to  challenge  is  in  the  sound  discretion  of 
the  court.  In  others,  a  party  who  accepts  a  juror  with 
knowledge  of  an  objection  waives  the  objection,  but  if  a 
cause  of  objection  is  afterward  discovered,  it  is  not  waived, 
unless  he  is  guilty  of  negligence  in  not  discovering  the  ob- 
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jection:  24  Cyc.  322,  323.  There  is  no  showing  made  that 
appellant  did  not  know  from  the  beginning  the  grounds  for 
the  peremptory  challenge,  and  he  stands  here  ^^"^  upon  the 
bare  proposition  that  he  was  entitled  to  the  challenge  in  any 
event,  without  offering  any  excuse  to  the  court,  or  making 
any  request  for  exemption  or  relief  from  the  local  practice. 
Had  any  request  for  exemption  upon  the  ground  that  the 
so-called  rule  was  void,  or  that  the  appellant  or  his  counsel 
had  no  knowledge  of  it,  been  made,  or  if  any  reason  were 
shown  why  the  juror  twice  passed  by  appellant  as  satis- 
factory had  been  discovered  to  be  unacceptable,  a  different 
question  would  be  presented,  for,  independently  of  the  so- 
called  rule,  appellant  shows  no  ground  for  relief  from  his 
own  act  and  acquiescence. 

We  think  it  cannot  be  said  that  the  right  of  challenge  is 
denied  where  it  is  restricted  to  a  defined  number  of  oppor- 
tunities for  challenge,  nor  that  there  must  be  a  definite  rule 
fixing  the  time  when,  or  the  manner  in  which,  it  must  be 
exercised,  for  we  think  it  may  be  controlled  either  by  a  fixed 
rule,  or  by  any  reasonable  limitation  imposed  in  any  specific 
case,  so  long  as  the  right  of  peremptory  challenge  is  not 
taken  away;  in  other  words,  that,  when  reasonable  oppor- 
tunity is  given  to  challenge,  the  spirit  of  the  statute  is  com- 
plied with,  and  that  it  does  not  mean  that  the  right  is  an 
open  one  at  all  times  until  the  jury  is  sworn,  irrespective  of 
all  else ;  that  there  is  no  good  reason  why  there  may  be  spec- 
ulation as  to  what  the  opposite  party  may  do,  and  the  jury 
passed  backward  and  forward  to  await  the  action  of  the 
adversary;  that  the  statute  means  that  when  the  jury  is 
passed  to  a  party,  he  must  challenge  peremptorily  if  he 
would  challenge,  in  the  absence  of  an  after-arising  condition, 
and  that,  when  the  opportunity  was  twice  given,  as  here,  and 
not  exercised,  a  party  cannot  complain,  unless  new  condi- 
tions arise,  Calling  for  an  exception  to,  or  relaxation  of,  the 
practice  or  the  order  in  the  particular  case,  and  that  if  a 
given  practice,  not  rising  to  the  dignity  of  a  rule,  is  invoked, 
as  here,  one  to  be  exempt  from  its  operation,  on  account  of 
his  ignorance  of  it,  must  seasonably  apply  to  be  relieved  from 
its  operation.  At  common  law  no  challenge  to  the  array  or 
^^*  panel  could  be  made  until  the  full  jury  was  present:  1 
Chitty's  Criminal  Law,  4th  Am.  ed.,  *544.  Our  statute 
(Burns'  Rev.  Stats.  1908,  sec.  2101;  Acts  1905,  pp.  584,  634, 
sec.  230)  was  evidently  adopted  with  this  practice  in  mind, 
and  the  right  to  challenge  contemplated  the  right  to  chal- 
lenge as  the  panel  thus  full  stood,  or  as  it  might  stand,  and 
not  that  the  right  should  be  one  arising  out  of  indefinitely 
passing  the  jury  as  acceptable. 

In  Ward  v.  Charlestown  City  R.  Co.,  19  S.  C.  521,  45  Am. 
Rep.  794,  after  a  plaintiff  had  announced  that  she  had  no 
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objection  to  the  jury,  the  defendant  challenged  two  jurors, 
and  plaintiff  then  claimed  the  right  of  peremptory  challenge. 
The  court  said:  "There  was  no  denial  on  the  part  of  the 
court;  on  the  contrary,  the  right  was  tendered  to  her  at  the 
proper  time,  and  having  waived  the  exercise  of  it  then,  for 
the  reasons  given  by  the  circuit  judge,  we  think  it  was  too 
late  to  demand  it  after  the  defendant  had  exercised  his 
right."  It  is  said  in  Mayers  v.  Smith,  121  111.  442,  448,  13 
N.  E.  216:  "Under  the  practice  at  common  law,  no  such  case 
would  arise  as  is  here  presented,  of  a  party  reserving  his 
power  of  peremptory  challenge  until  after  he  had  examined 
and  passed  upon  the  whole  twelve  jurors,  or  eight  of  them, 
for  causes  of  challenge,  and  then  to  claim  the  exercise  of 
such  right  of  peremptory  challenge  as  to  jurors  who  had 
previously  been  passed  upon  and  accepted,  for  the  reason 
that  the  practice  there  was  to  require  each  juror  to  be  sworn 
when  his  examination  was  completed." 

In  State  v.  Potter,  18  Conn.  166,  a  talesman  was  called  and 
examined  by  the  counsel  for  defendant  as  to  his  bias,  or  for 
cause  of  challenge,  and  no  objection  appearing,  the  court 
informed  defendant's  counsel  that  they  could  challenge  him 
peremptorily.  They  declined  to  exercise  the  right  at  that 
time,  as  the  panel  was  not  full,  and  after  it  was  full  they 
challenged  the  juror  peremptorily,  and  the  court  inquired 
whether  any  cause  then  existed  which  did  ^^^  not  exist 
when  they  first  declined  the  right.  They  answered  in  the 
negative,  and  the  court  held  that  the  challenge  came  too 
late,  and  this  ruling  was  upheld.  The  reasoning,  which  is 
pertinent  here,  is  as  follows:  "Again,  it  is  said,  the  prisoner 
has  been  deprived  of  a  right  to  a  peremptory  challenge, 
which  he  was  entitled  to.  It  is  not  denied  that  time  and  op- 
portunity were  given  to  the  prisoner  to  challenge  a  juror; 
but  it  is  claimed  that  he  had  not  all  the  time  the  law  allows 
him.  Diekerman,  a  talesman,  had  been  examined,  and  there 
was  no  cause  of  challenge  known  against  him.  The  court  then 
told  the  counsel,  if  they  intended  a  peremptory  challenge, 
they  must  make  it  at  that  time.  They  then  had  a  reasonable 
opportunity  to  make  their  challenge;  but  they  claim  they 
may  make  it  at  their  own  time,  provided  it  is  done  before 
the  jurors  are  sworn.  The  statute,  it  is  said,  gives  them 
power  to  challenge  peremptorily  twenty  jurors  summoned 
and  impaneled — and  much  criticism  has  been  had  upon  the 
word  'impaneled.'  It  is  claimed  that  it  means  the  jury 
sworn  to  try  the  cause ;  and  that  until  sworn,  they  are  not 

impaneled But  it  is  said  that  by  the  English  practice, 

the  party  has  a  right  to  challenge  until  the  jury  is  sworn. 
There,  each  juror  is  sworn  as  soon  as  he  has  been  examined 
and  opportunity    given   for    challenge.     By   our   practice, 
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jurors  are  none  of  them  sworn  until  all  have  been  examined 
and  an  opportunity  offered  for  challenge." 

Under  the  statute  of  Arkansas  the  state  in  criminal  eases 
is  required  to  exhaust  its  challenges  before  passing  a  jury 
to  the  defendant,  and  it  was  held  that  when  the  state  had 
passed  a  jury  to  the  defendant,  it  was  error  to  permit  a  per- 
emptory challenge  by  the  state:  "Williams  v.  State,  63  Ark. 
527.  39  S.  W.  709. 

Where,  upon  impaneling  a  jury,  the  judge  announced,  that 
he  would  require  the  defendant  to  make  his  challenges  as  he 
desired,  to  each  juror  as  called,  it  was  held  not  error  to  re- 
fuse a  peremptory  challenge  after  the  juror  was  sworn  and 
accepted,  and  it  was  held  that,  when  there  was  a  fair  oppor- 
tunity '***®  to  interpose  a  peremptory  challenge,  the  defend- 
ant cannot  complain  of  a  refusal  to  be  allowed  the  further 
exercise  of  the  right:  People  v.  Carpenter,  102  N.  Y.  238,  6 
N.  E.  584. 

We  are  not  unaware  that  in  the  earlier  cases  in  this  state 
and  in  other  states  it  is  held  that  the  right  of  challenge  con- 
tinues up  to  the  swearing  of  the  jury,  but  we  are  unable  to 
perceive  that  any  substantial  right  of  a  defendant  is  in- 
vaded when  an  opportunity  for  challenge  of  the  full  number 
is  afforded  and  it  is  not  availed  of  up  to  the  time  the  jury  is 
sworn.  The  object  to  be  attained  is  an  impartial  jury,  and 
while  the  right  of  peremptory  challenge  is  an  absolute  one, 
it  is  not,  we  think,  so  far  so  that  it  may  be  exercised  under 
all  conditions.  If,  by  the  introduction  of  new  men  upon  the 
panel,  a  cause  for  challenge  should  arise — such  as  the  coming 
on  of  a  person  at  such  enmity  to  one  already  passed  that 
they  could  not  work  in  harmony,  or  the  introduction  of  any- 
thing which  might  prejudice  the  right  of  a  defendant — he 
would  have  a  clear  right  to  exercise  his  preference,  and  chal- 
lenge the  man  already  acceptable,  rather  than  the  new  man, 
and  the  right  would  thus  be  preserved  until  the  full  panel  is 
complete  and  the  jury  sworn.  He  has  a  right  to  a  full  panel 
to  begin  with,  the  right  of  canvass  and  comparison  among 
jurors,  and  if  his  full  right  of  challenge  is  preserved,  within  the 
line  here  indicated,  it  is  practically  a  right  of  peremptory 
challenge  until  the  jury  is  sworn,  but  it  does  not  follow  that 
the  opportunity  must  be  open  under  all  circumstances  or 
conditions,  for  it  is  a  right  which  may  be  waived.  Neither 
do  we  understand  that  the  rule  here  declared  is  in  conflict 
with  the  earlier  holdings  of  the  court,  which  upon  examina- 
tion are  found  to  be  general  declarations  as  to  the  right  of 
peremptory  challenge  extending  until  the  jury  is  sworn,  and 
did  not  involve  any  question  of  practice  as  to  the  mode  of 
conducting  the  impaneling  of  juries,  and  of  exercising  the 
right  of  challenge,  or  of  the  '*^^  right  and  power  of  courts 
to  direct  the  manner  of  its  exercise. 
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Complaint  is  made  of  the  giving  of  instruction  2.  No 
question  as  to  the  giving  of  the  instruction  was  presented 
by  the  motion  for  a  new  trial.  Objection  is  also  made  to 
instructions  10  and  11.  There  was  no  request  for  written 
instructions,  and  there  is  no  showing  that  the  instructions 
set  out  were  all  the  instructions  given  in  the  cause,  and  with- 
out the  evidence  we  cannot  disturb  the  judgment  on  account 
of  those  instructions  unless  they  were  irrelevant  and  incor- 
rect upon  any  supposable  state  of  facts  given  in  evidence. 
Neither  of  the  instructions  is  set  out  in  appellant's  brief,  as 
required  by  the  rule  of  this  court,  but  we  have  examined 
them  from  the  record.  Instruction  10  is  quite  as  favorable 
to  appellant  as  he  could  ask.  The  objection  made  to  it  is 
that  it  uses  the  expression,  *'and  that  phosphorus  is  a  sub- 
stance that  when  exposed  to  air  will  begin  to  burn."  It  will 
readily  be  discerned  that  it  would  have  been  proper  to  show 
by  evidence  the  nature  and  properties  of  phosphorus. 

As  to  instruction  11,  certain  language  is  referred  to  which 
the  instruction  does  not  contain.  Counsel  probably  refers  to 
instruction  10,  and  objects  that  it  does  not  use  the  word 
"friction"  in  connection  with  the  words  "exposed  to  air," 
as  a  cause  for  ignition.  We  cannot  know  what  the  evidence 
was  on  the  subject.  No  reversible  error  is  shown,  and  the 
judgment  is  affirmed. 


It  is  not  a  Ground  of  Challenge  to  the  Array  that  an  objection  is  made 
which  does  not  affect  the  whole  panel  of  jurors:  Commonwealth  v. 
Chance,  174  Mass.  245,  75  Am.  St.  Eep.  30C. 

The  Supreme  Court  will  not  Beview  an  assignment  of  error  upon  rulings 
of  the  trial  court  upon  instructions  which  are  not  incorporated  in  the 
abstract:  People  v.  Weil,  243  111.  208,  134  Am.  St.  Rep.  357. 

Evidence  in  Cases  of  Conspiracy  is  discussed  in  the  note  to  Spies  v. 
People,  3  Am.  St.  Eep.  487-489. 


INLAND   STEEL  COMPANY  v.  YEDINAK. 

[172  Ind.  423,  87  K  E.  229.] 

MASTER  AND  SERVANT  —  Minors  —  Violation  of  Statute.— 
Allegations  Showing  a  violation  of  the  terms  of  a  statute  prohibiting 
the  employment  of  a  minor  in  a  certain  business,  and  requiring  him 
to  work  a  number  of  hours  in  excess  of  the  maximum  fixed  by  law, 
are  sufficient  to  show  negligence  per  se,  in  an  action  for  personal  in- 
juries received  during  such  employment,     (p.  393.) 

NEGLIGENCE  —  Pleading.  —  Contributory  Negligence  consti- 
tutes an  affirmative  defense  which  the  complaint  need  not  disavow. 
(p.  393.) 

MASTER  AND  SERVANT— Assumed  Risk— Violation  of  Stat- 
ute.— A  master  m-ay  not  rightfully  invoke  the  principle   of  assumed 
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risk  to  defeat  an  action  for  injuries  caused  by  his  violation  of  a 
specific  statutory  mandate  or  prohibition,     (p.  393.) 

MASTER  AND  SERVANT— Minor— Violation  of  Statute— Con- 
tributory Negligence. — A  complaint  by  a  boy  thirteen  years  old,  em- 
ployed in  a  factory  in  violation  of  law,  showing  that  by  reason  of 
exhaustion  occasioned  by  excessive  labor  he  fell  asleep  in  a  position, 
not  ordinarily  dangerous,  where  he  was  injure4  by  the  defendant 
moving  cars  contrary  to  its  usual  custom,  does  not  show  a  case  of  con- 
tributory negligence,     (p.  393.) 

MASTER  AND  SERVANT  —  Minor  —  Violation  of  Statute.— 
The  employment  of  a  child  of  tender  years  and  subjecting  him  to  ex- 
cessive hours  of  labor  in  violation  of  a  statute,  and  the  running  of 
cars  at  unusual  times  whereby  he  is  injured,  constitute  a  violation  of 
the  master's  duty  not  only  to  the  servant  but  to  the  state  as  well. 
(p.  394.) 

MASTER  AND  SERVANT — Minor. — The  Violation  of  Statutes 
prohibiting  the  employment  of  children  and  fixing  hours  of  labor  con- 
stitutes negligence  per  se,  but  to  make  such  negligence  actionable  it 
must  be  a  proximate  cause  of  the  injury  for  which  the  action  is 
brought,     (p.  394.) 

MASTER  AND  SERVANT— Minor— Duty  to  Instruct  and  Cau- 
tion.— A  master  must  give  to  a  young  and  inexperienced  servant  such 
instruction  and  caution  regarding  the  dangers  of  his  employment  as 
are  reasonably  calculated  to  enable  him  to  avoid  injury.  This  duty 
becomes  imperative  and  inflexible  when  the  servant  is  forbidden  by 
law  to  assume  the  hazard  to  which  he  is  exposed,     (p.  394.) 

MASTER  AND  SERVANT— Right  to  Rely  on  Customary 
Methods. — An  employee  has  a  right  to  rely  upon  the  continued  observ- 
ance of  proper  and  customary  methods  of  conducting  a  particular 
business,     (p.  394.) 

MASTER  AND  SERVANT— Minor— Violation  of  Statute.— A 
master  who,  in  violation  of  a  statute,  employs  an  infant  for  an  ex- 
cessive number  of  hours  has  an  exceptional  responsibility  for  the  care 
of  the  infant  cast  upon  him,  and  must  anticipate  the  happening  of 
accidents  and  give  warning  and  take  precautions  commensurate  with 
the  danger  to  be  apprehended,     (p.  394.) 

MASTER  AND  SERVANT — Minor— Violation  of  Statute.— The 
employer  of  a  child  in  violation  of  a  specific  statute  cannot  screen 
himself  from  liability  for  an  injury  sustained  by  the  child  in  the  ser- 
vice, because  the  injury  was  occasioned  through  such  negligence,  im- 
prudence or  childish  traits  as  gave  rise  to  the  statute,     (p.  395.) 

CONSTITUTIONAL  LAW— Children.— A  Statute  Regulating 
the  Hours  of  Employment  in  manufacturing  establishments  of  persons 
under  sixteen  years  of  age,  and  forbidding  the  employment  therein 
of  children  under  fourteen  j'ears,  is  constitutional,     (pp.  392,  399.) 

CONSTITUTIONAL  LAW.— The  Fifth  Amendment  to  the  fed- 
eral constitution  operates  exclusively  in  restriction  of  federal  power, 
and  has  no  application  to  the  several  states,     (p.  397.) 

CONSTITUTIONAL  LAW. — The  Fourteenth  Amendment  to  the 
federal  constitution  was  made  for  the  protection  of  natural  persons 
and  cannot  be  invoked  by  a  corporation,     (p.  397.) 

CONSTITUTIONAL  LAW  —  Emplo3nnent  of  Children.— The 
fourteenth  amendment  to  the  federal  constitution  is  not  violated  by 
the  law  regulating  the  employment  of  children:  Burns'  Rev.  Stats. 
1908,  sec.  8021  et  seq.;  Acts  1899,  p.  231,  sees.  1,  2.     (p.  397.) 

CONSTITUTIONAL  LAW  —  Employment  of  Children.— Chil- 
dren under  the  age  of  sixteen  years  are  wards  of  the  state,  and  are 
pre-eminently  fit  subjects  for  the  protecting  care  of  its  police  power; 
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and  laws  prohibiting  or  regulating  their  employment  constitute  a 
valid  exercise  of  that  power,     (p.  397.) 

CONSTITUTIONAL  LAW  —  Employment  of  ChUdren.— The 
length  to  which  the  state  may  go  in  providing  measures  looliing 
toward  the  physical,  moral  and  intellectual  well-being  of  its  helpless 
wards  is  a  question  of  expediency  and  propriety,  which  it  is  the 
province  of  the  legislature  to  determine,     (p.  399.) 

CONSTITUTIONAL  LAW— Employment  of  ChUdren.— The  law 
regulating  the  employment  of  children  (Burns*  Rev.  Stats.  1908,  sec. 
8021  et  seq.;  Acts  1899,  p.  231,  sees.  1,  2)  is  not  unconstitutional  as 
class  legislation,     (p.  399.) 

MASTER  AND  SERVANT. — Misrepresentation  of  Age  by  an 
Infant  when  seeking  employment  is  no  defense  to  the  master  who 
employs  him  under  the  age  fixed  by  a  statute  and  in  violation  of  its 
provisions,     (p.  401.) 

William  J.  "Whinery  and  John  B.  Peterson,  for  the  appel- 
lant. 

F.  N.  Gavit  and  J.  E.  Westfall,  for  the  appellee. 

425  MONTGOMERY,  J.  Appellee  recovered  judgment 
against  appellant  on  account  of  personal  injuries  sustained 
while  in  its  employ.  Appellant  charges  the  trial  court  with 
error  in  overruling  its  demurrer  to  each  paragraph  of  the 
complaint,  and  in  overruling  motions  for  judgment  on  the 
answers  of  the  jury  to  special  interrogatories  notwithstand- 
ing the  general  verdict,  and  for  a  new  trial.  The  complaint 
is  in  two  paragraphs,  the  first  of  which  alleged  substantially 
the  following  facts:  Appellant  was,  at  and  before  the  time 
of  the  happening  of  the  grievances  complained  of,  a  corpora- 
tion engaged  in  the  manufacture  of  iron  and  steel.  Appellee 
was  a  minor  under  the  age  of  sixteen  years,  was  employed 
by  appellant  in  its  rolling-mill,  and  was  required  to  work 
for  twelve  hours  each  night  for  six  nights  in  each  week. 
For  more  than  a  week  prior  to  the  time  of  receiving  his  in- 
juries he  had  been  compelled  to  and  did  work,  under  his 
employment,  fourteen  hours  each  night,  but  was  not  required 
so  to  work  for  the  purpose  of  making  a  shorter  day's  work 
on  the  last  day  of  the  week.  Under  his  employment  appellee 
was  required  to  and  did  open  and  hold  open  the  doors  of  cer- 
tain furnaces,  while  iron  was  being  placed  therein  or  taken 
therefrom,  when  requested  so  to  do  by  appellant  or  by  work- 
men whose  duty  it  was  to  perform  such  work.  Iron  was  so 
placed  in  said  furnaces  every  half  hour,  and  during  the  in- 
tervals appellee  had  no  duty  to  perform  except  to  wait  in 
said  mill,  and  be  ready  to  open  and  hold  such  doors  when 
so  directed.  Appellant  furnished  appellee  no  place  in  which 
to  wait  when  not  actively  engaged,  but  directed  him  to  wait 
in  said  rolling-mill.  At  5  o'clock  P.  M.  on  October  5,  1903, 
appellee  went  to  work,  and  was  required  to  and  did  remain 
continuously  at  his  said  work  until  4  o  'clock  A.  M.  of  the  f ol- 
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lowing  day,  and  was  then  in  the  performance  of  said  work 
under  his  employment.  He  was  then  but  thirteen  years  of 
■*^®  age,  and  became  weary  and  exhausted  from  exertion  and 
loss  of  sleep,  caused  by  his  continuous  work  in  his  said  em- 
ployment, and,  having  no  duty  to  perform  except  to  wait  in 
attendance,  sat  down  upon  an  iron  door  in  said  mill,  four 
feet  distant  from  and  elevated  two  feet  above  a  certain  rail- 
road track  used  by  appellant  to  convey  iron  in  ears  to  said 
furnaces,  and  for  no  other  purpose.  It  was  then  the  rule  and 
custom  of  appellant  to  run  no  cars  over  said  track  after  1 
0  'clock  A.  M.  of  any  day  until  after  the  iron  then  in  the  fur- 
naces was  removed  therefrom,  and  appellee  knew  of  such  rule 
and  custom  at  the  time  he  sat  down,  as  stated.  Iron  had 
been  placed  in  said  furnaces  after  1  o'clock  A.  M.  of  October 
6,  1903,  and  was  still  therein  when  appellee  sat  down  near 
said  track.  No  iron  had  been  removed  from  such  furnaces 
after  1  o'clock  A.  M.  of  said  day,  and  none  could  be  removed 
therefrom  until  appellee  should  assist  in  removing  the  same, 
as  he  well  knew.  Appellee  had  not  been  instructed  nor  no- 
tified as  to  any  danger  in  sitting  near  said  track,  and,  by  rea- 
son of  his  youth,  inexperience,  exhaustion  and  sleepiness,  he 
was  incapable  of  appreciating  any  danger  therefrom.  Upon 
sitting  down  upon  said  iron  door,  because  of  such  exhaus- 
tion and  sleepiness,  he  immediately  and  involuntarily  fell 
asleep  and  became  unconscious,  and  while  so  asleep  his  foot 
and  leg  were  involuntarily  placed  upon  the  rail  of  said  track, 
and  while  so  on  said  track,  and  before  the  iron  in  said  fur- 
naces had  been  removed  therefrom,  appellant  caused  a  car 
loaded  with  iron  to  be  moved  along  said  track,  over  said  rail 
and  over  appellee's  foot  and  leg,  thereby  crushing  the  bones, 
muscles  and  flesh  thereof  and  producing  the  injuries  of  which 
he  complains.  The  second  paragraph  of  complaint  alleges 
the  same  general  facts,  and  alleges  as  the  basis  of  the  action- 
able negligence  that  appellant  wrongfully  employed  appellee 
when  under  fourteen  years  of  age  to  work  in  said  rolling- 
mill,  and  carelessly  and  negligently  continued  him  in  said 
employment  until  he  was  injured. 

The  first  paragraph  of  this  complaint  is  founded  upon 
^27  section  8021  of  Burns'  Revised  Statutes  of  1908,  Acts  of 
1899,  page  231,  section  1,  which  prohibits  the  employment  of 
a  person  under  sixteen  years  of  age  in  a  manufacturing 
establishment  for  more  than  sixty  hours  in  any  one  week, 
or  for  more  than  ten  hours  in  any  one  day,  except  for  the 
purpose  of  making  a  shorter  day  of  the  last  day  of  the  week. 
The  second  paragraph  is  based  upon  section  8022  of  Burns' 
Revised  Statutes  of  1908,  Acts  of  1899,  page  231,  section  2, 
which  forbids  the  employment  of  a  child  under  fourteen  years 
of  age  in  any  manufacturing  establishment  within  this  state. 
The  violation  of  these  statutes  is  made  a  misdemeanor,  pun- 
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ishable  by  fine,  or  fine  and  imprisonment  for  repeated 
offenses:  Burns'  Rev.  Stats.  1908,  sec.  8045;  Acts  1899,  p. 
231,  sec.  25.  Appellant's  counsel  contend  that  neither  para- 
graph of  complaint  alleges  facts  sufficient  to  bring  appellee 
within  the  provisions  of  the  statutes  cited,  nor  shows  freedom 
from  fault  or  nonassumption  of  the  risk  on  the  part  of  ap- 
pellee, nor  the  neglect  of  any  duty  owing  to  him  by  appel- 
lant, nor  causal  connection  between  the  negligence  charged 
and  the  injury  of  which  complaint  is  made. 

•It  is  averred  that  appellant  was  engaged  in  the  manu- 
facture of  iron  and  steel  in  this  state,  that  appellee  was 
under  fourteen  years  of  age,  and  that  appellant  employed 
him  in  its  mill  at  an  age  prohibited,  and  required  him  to 
work  a  number  of  hours  in  excess  of  the  maximum  limit 
fixed  by  law.  These  allegations  are  clearly  sufficient  to 
show  a  violation  of  the  terms  of  the  statutes  cited,  and  to 
make  a  case  of  negligence  per  se  against  appellant:  Nickey 
V.  Steuder,  164  Ind.  189,  73  N.  E.  117. 

In  actions  for  personal  injury  caused  by  negligence,  the 
plaintiff's  contributory  fault  constitutes  an  affirmative  de- 
fense, which  the  complaint  need  not  disavow:  Burns'  Rev. 
Stats.  1908,  sec.  362 ;  Acts  1899,  p.  58. 

It  is  also  well  settled  that  a  master  may  not  rightfully 
invoke  the  principle  of  assumed  risk  to  defeat  an  action  for 
injuries  caused  by  his  violation  of  a  specific  statutory 
mandate  or  prohibition:  Davis  Coal  Co.  v.  Pollard,  158 
Ind.  607,  92  Am.  St.  Rep.  319,  62  N.  E.  492;  Monteith  v. 
428  Kokomo  etc.  Co.,  159  Ind.  149,  64  N.  E.  610,  58  L.  R. 
A.  944;  Island  Coal  Co.  v.  Swaggerty,  159  Ind.  664,  62 
N.  E.  1103,  65  N.  E.  1026 ;  Green  v.  American  Car  etc.  Co., 

163  Ind.  135,  71  N.  E.  268;  Davis  v.  Mercer  Lumber  Co.. 

164  Ind.  413,  73  N.  E.  899;  Robertson  v.  Ford,  164  Ind. 
538,  74  N.  E.  1 ;  Bessler  v.  Laughlin,  168  Ind.  38,  79  N.  E. 
1033. 

The  complaint  clearly  shows  that  the  position  assumed 
by  appellee  immediately  before  falling  asleep  was  not  ordi- 
narily hazardous,  nor,  in  the  usual  and  customary  conduct 
of  affairs,  could  any  danger  from  a  moving  car  have  threat- 
ened him  without  his  previous  knowledge.  It  is  averred 
that  he  had  no  notice  or  warning  of  peril  in  that  position, 
and  that  his  youth  and  the  exhausted  condition  of  his  body 
and  mind,  brought  on  by  overwork,  precluded  appreciation 
of  the  danger  which  overtook  him.  In  our  opinion,  the 
special  facts  alleged  do  not  subject  appellee  to  the  charge 
of  contributory  negligence. 

The  suggestion  that  no  neglected  duty  owing  by  appel- 
lant to  appellee  is  shown  requires  but  little  comment.  If 
this  complaint  is  true,  appellant  violated  a  duty,  not  only 
owing  to  appellee  but  to  the  state,  by  employing  a  child 
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of  tender  years,  subjecting  him  to  excessive  labor,  and  run- 
ning one  of  its  cars  at  an  unusual  time,  without  notice  or 
warning,  so  as  to  inflict  injury  upon  his  person  when  he 
was  asleep  and  not  conscious  of  the  impending  danger. 

Appellant's  insistence  that  a  causal  connection  must  be 
shown  between  the  negligence  charged  and  the  injury  com- 
plained of  is  undeniably  true.  A  violation  of  these  penal 
statutes  constitutes  negligence  per  se,  but  to  make  such 
negligence  actionable  it  must  be  a  proximate  cause  of  the 
injury  for  which  the  action  is  brought:  Nickey  v.  Steuder, 
164  Ind.  189,  73  N.  E.  117;  Payne  v.  Chicago  etc.  R.  Co., 
129  Mo.  405,  31  S.  W.  885;  Bluedorm  v.  Missouri  Pac.  R. 
Co.,  121  Mo.  258.  25  S.  W.  943 ;  Mathiason  v.  Mayer,  90  Mo. 
585,  2  S.  W.  834;  Lincoln  ^29  Traction  Co.  v.  Heller,  72 
Neb.  127,  100  N.  W.  197,  102  N.  W.  262 ;  Omaha  St.  R.  Co. 
v.  Duvall,  40  Neb.  29,  58  N.  W.  531 ;  Wise  v.  IMorgan,  101 
Tenn.  273,  48  S.  W.  971,  44  L.  R.  A.  458;  Seibert  v.  Mc- 
Manus  &  Long,  104  La.  404,  29  South.  108 ;  Kyne  v.  Wilming- 
ton .etc.  R.  Co.,  8  Houst.  185,  14  Atl.  922;  Gibson  v.  Leonard, 
143  111.  182,  36  Am.  St.  Rep.  376,  32  N.  E.  182,  17  L.  R.  A, 
588. 

Appellant  is  charged,  in  the  first  paragraph  of  complaint, 
with  the  employment  of  a  child  to  work  in  its  mill,  and 
with  having  subjected  him  to  excessive  labor,  in  violation 
of  a  penal  statute.  The  mere  performance  of  hard  labor  by 
an  adult  could  rarely  become  the  proximate  cause  of  an 
actionable  injury  to  himself,  but  would  ordinarily  constitute 
only  the  antecedent  condition  or  occasion  of  the  incurrence  of 
any  injury  sustained.  A  different  principle  obtains  when  a 
child  is  employed  and  required  to  toil  contrary  to  a  positive 
law.  The  statute  upon  which  this  paragraph  is  founded  was 
designed  to  protect  children  against  the  hardships  and  perils 
resulting  from  overexertion.  A  cardinal  rule  of  law  re- 
quires a  master  to  give  a  young  and  inexperienced  servant 
such  instruction  and  caution  regarding  the  dangers  of  his 
employment  as  are  reasonably  calculated  to  enable  him  to 
avoid  injury.  This  duty  becomes  imperative  and  inflexible 
when  such  servant  is  forbidden  by  law  to  assume  the  hazards 
to  which  he  is  exposed.  An  employee  has  a  right  to  rely 
upon  the  continued  observance  of  proper  and  customary 
methods  of  conducting  a  particular  business,  and  a  slight 
departure  therefrom  might  not  constitute  actionable  negli- 
gence in  favor  of  an  adult  in  possession  of  all  his  faculties. 
A  different  case  is  presented  when  such  deviation  from  cus- 
tom results  in  injury  to  an  uninstructed  child  overworked 
in  violation  of  statute.  The  unlawful  overtaxing  of  appellee, 
as  charged  in  the  first  paragraph,  imposed  upon  appellant 
an  exceptional  responsibility,  and  required  it  to  anticipate 
the  happening  of  some  such  accident  ^**  as  did  befall  appel- 
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lee,  and  to  give  warning  and  take  precaution  commensurate 
with  the  danger  to  be  apprehended.  Appellant,  as  alleged  in 
this  paragraph,  employed  a  child  under  protection  of  the 
law,  who  in  no  case  should  have  been  admitted  to  undertake 
such  service,  and  caused  him  to  work  at  night  for  excessive 
hours  until  his  endurance  was  overmastered,  when,  yielding 
to  the  inexorable  demands  of  nature,  he  fell  asleep,  and  un- 
consciously suffered  his  foot  to  be  crushed  under  the  wheels 
of  a  oar  operated  at  an  unusual  hour  without  notice  or 
warning.  We  must  assume,  in  this  connection,  that  facts 
well  pleaded  are  true,  and  upon  this  assumption  our  holding 
is  that  a  cause  of  action  is  stated  in  this  paragraph  of  com- 
plaint. 

The  second  paragraph  of  complaint,  as  before  shown, 
charges  that  appellant  employed  and  caused  appellee  to  work 
in  its  factory  when  he  was  under  fourteen  years  of  age,  in 
violation  of  a  statute  forbidding  such  employment.  This 
legislative  interdiction,  in  effect,  declares  that  children  within 
the  prohibited  age  are  not  possessed  of  that  judgment,  dis- 
cretion and  care  requisite  and  necessary  for  their  own  safety 
while  engaged  in  a  hazardous  vocation.  Appellant  is  charge- 
able with  knowledge  of  the  legal  disabilities  of  children  to 
engage  in  its  service,  and  must  ascertain  at  its  peril  that  a 
boy  employed  in  the  operations  of  its  factory,  which  has  been 
classified  by  the  legislature  as  dangerous,  is  of  the  required 
age.  The  doing  of  a  thing  prohibited  or  the  failure  to  do 
an  act  commanded  by  statute  constitutes  negligence  per  se, 
the  natural  consequence  of  which  the  master  cannot  escape 
on  the  ground  that  the  employee  knew  of  such  disobedience 
and  assumed  the  risk  of  injury'.  This  rule  of  law  has  been 
declared  most  frequently  in  considering  claims  for  injury  re- 
sidting  from  the  master's  use. of  some  appliance  forbidden,  or 
failure  to  use  some  safety  device  required,  by  statute,  where 
the  injured  servant  was  lawfully  employed.  The  employment 
in  this  case  was  '*^^  wholly  unlawful,  and  appellant  by  em- 
ploying and  retaining  appellee  in  its  business  while  within  the 
prohibited  age  did  so  at  its  own  risk;  and,  it  appearing  from 
the  facts  alleged  that  appellee  was  injured  while  engaged  in 
the  performance  of  forbidden  duties  in  the  line  of  his  em- 
ployment, appellant  must  be  held  liable  for  the  injuries  thus 
sustained.  The  employer  of  a  child  in  violation  of  a  specific 
statute  cannot  screen  itself  from  liability  for  an  injury  sus- 
tained by  the  child  in  its  service,  because  the  injury  was 
occasioned  through  such  negligence,  imprudence  or  childish 
traits  as  gave  rise  to  the  statute.  It  follows,  therefore,  that 
if  appellee  was  employed  and  injured,  as  alleged  in  the  sec- 
ond paragraph  of  complaint,  under  the  law  he  cannot  be 
chargeable  either  with  having  assumed  any  risks  of  the 
employment  or  with  negligence  contributing  to  his  injury: 
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Marino  v.  Lehmaier,  173  N.  Y.  530,  66  N.  E.  572,  61  L.  R. 
A.  811 ;  Lowry  v.  Andereon  Co.,  96  App.  Div.  465,  89  N.  Y. 
Supp.  107;  Iron  etc.  Co.  v.  Green,  108  Tenn.  161,  65  S.  W. 
399;  Queen  v.  Dayton  Coal  etc.  Co.,  95  Tenn.  458,  49  Am. 
St.  Rep.  935,  32  S.  W.  460,  30  L.  R.  A.  82 ;  Morris  v.  Stan- 
field,  81  111.  App.  264;  Marquette  etc.  Coal  Co.  v.  Dielie, 
110  111.  App.  684;  American  Car  etc.  Co.  v.  Armentraut, 
214  111.  509,  73  N.  E.  766;  Perry  v.  Tozer,  90  Minn.  431, 
101  Am.  St.  Rep.  416,  97  N.  W.  137;  Bromberg  v.  Evans 
Laundry  Co.,  134  Iowa,  38,  111  N.  W.  417,  13  Ann.  Cas.  33 ; 
Nairn  v.  National  Biscuit  Co.,  120  Mo.  App.  144,  96  S.  W. 
679;  Lenahan  v.  Pittston  Coal  etc.  Co.,  218  Pa  311,  120 
Am.  St.  Rep.  885,  67  Atl.  642,  12  L.  R.  A.,  N.  S.,  461; 
Stehle  V.  Jaeger  A.  Mach.  Co.,  220  Pa.  617,  69  Atl.  1116,  14 
Ann.  Cas.  122;  Sullivan  v.  Hanover  Cordage  Co.,  222  Pa. 
40,  70  Atl.  909 ;  Sipes  v.  Michigan  Starch  Co.,  137  Mich.  258, 
100  N.  W.  447;  Leathers  v.  Blackwell  etc.  Tobacco  Co.,  144 
N.  C.  330,  57  S.  E.  11,  9  L.  R.  A.,  N.  S.,  349 ;  Rolin  v.  R.  J. 
Reynolds  Tobacco  Co.,  141  N.  C.  300,  53  S.  E.  891,  7  L.  R. 
A.,  N.  S.,  335,  8  Ann.  Cas.  638. 

^^^  A  causal  connection  between  the  unlawful  employment 
and  the  injury  of  which  complaint  is  made  must  be  shown. 
If  the  child  should  die  of  some  organic  disease,  or  be  in- 
jured by  a  stroke  of  lightning,  or  other  intervening  act 
beyond  the  master's  control,  and  not  reasonably  to  be  fore- 
seen and  anticipated,  the  master  could  not  be  held  liable : 
Nickey  v.  Steuder,  164  Ind.  189,  73  N.  E.  117. 

The  state  has  said  in  positive  terms  that  employers  must 
not  take  children  under  fourteen  years  of  age  into  the 
service  of  their  factories  and  subject  them  to  the  danger  of 
being  mangled  or  killed  by  machines  propelled  by  the  power- 
ful agencies  of  steam  or  electricity.  This  mandate,  it  is 
alleged,  appellant  disobeyed,  and  appellee  was  injured  in  the 
mill  and  by  the  agencies  against  which  the  law  sought  to 
protect  him.  The  connection  between  the  unlawful  employ- 
ment and  the  injury  in  this  case  is  as  direct  as  cause  and 
effect,  and  brings  appellant  within  the  operation  of  the 
statute,  and  a  cause  of  action  is  stated,  unless  the  statute 
itself  is  invalid:  Starnes  v.  Albion  Mfg.  Co.,  147  N.  C.  556, 
61  S.  E.  525,  17  L.  R.  A.,  N.  S.,  602,  15  Ann.  Cas.  470; 
American  Car  etc.  Co.  v.  Armentraut,  214  111.  509,  73  N.  E. 
766;  Morris  v.  Stanfield,  81  111.  App.  264;  Iron  etc.  Wire 
Co.  V.  Green,  108  Tenn.  161,  65  S.  W.  399. 

Appellant's  counsel  next  contend  that  both  paragraphs  of 
complaint  are  insufficient,  for  the  reason  that  the  statutes 
upon  which  they  are  founded  (sections  8021,  8022,  Burns' 
Revised  Statutes  of  1908,  Acts  of  1899,  page  231,  sections 
1,  2,)  are  unconstitutional  and  void.  It  is  argued  that  article 
1,  section  10  of  the  constitution  of  the  United  States,  and 
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article  1,  section  24  of  the  oonstitution  of  this  state,  which 
prohibit  the  passage  of  a  law  impairing  the  obligation  of 
contracts,  are  infringed.  These  constitutional  restrictions 
were  manifestly  intended  to  prohibit  the  enactment  of  laws 
impairing  such  valid  contracts  only  as  shall  be  in  existence 
and  outstanding  at  the  time  of  the  adoption  of  the  law. 
These  statutes  were  in  force  long  prior  to  the  making  of  any 
contract  involved  in  this  action,  and  the  constitutional  pro- 
visions cited  have  no  application,  to  this  controversy. 

^^^  It  is  stated  that  the  fifth  amendment  to  the  federal 
constitution,  which  declares  that  no  person  shall  be  deprived 
of  liberty  or  property  without  due  process  of  law,  is  also 
violated.  This  amendment  operates  exclusively  in  restriction 
of  federal  power,  and  has  no  application  to  the  several  states : 
Thorington  v.  Montgomery,  147  U.  S.  490,  13  Sup.  Ct.  Rep. 
394,  37  L.  ed.  252;  Capital  City  Dairy  Co.  v.  Ohio,  183 
U.  S.  238,  22  Sup.  Ct.  Rep.  120,  46  L.  ed.  171. 

It  is  contended  that  these  statutes  unlawfully  abridge 
the  privileges  and  immunities  of  appellant  as  a  citizen  of 
the  United  States,  in  violation  of  the  fourteenth  amendment 
to  the  federal  constitution.  Appellant  is  a  corporation,  and 
not  a  citizen  within  the  meaning  of  that  term  as  used  in  this 
connection,  and  cannot  invoke  the  benefit  of  this  provision 
which  was  made  for  the  protection  of  natural  persons : 
Pembina  etc.  Milling  Co.  v.  Pennsylvania,  125  U.  S.  181,  8 
Sup.  Ct.  Rep.  737,  31  L.  ed.  650;  Schmidt  v.  City  of  In- 
dianapolis, 168  Ind.  631,  120  Am.  St.  Rep.  385,  80  N.  E. 
632,  14  L.  R.  A.,  N.  S.,  787. 

The  next  insistence  is  that  these  statutes  deny  appellant 
the  equal  protection  of  the  laws,  and  deprive  it  of  property 
without  due  process  of  law,  in  violation  of  the  fourteenth 
amendment,  supra.  Children  under  sixteen  years  of  age  are 
wards  of  the  state,  and  are  pre-eminently  fit  subjects  for  the 
protecting  care  of  its  police  power.  This  power  is  an  in- 
herent attribute  of  sovereignty,  and  may  be  exercised  to 
conserve  and  promote  the  safety,  health,  morals  and  general 
welfare  of  the  public.  The  liberty  and  property  of  the  in- 
dividual citizens  are  held  subject  to  such  reasonable  condi- 
tions as  the  state  may  deem  necessary  to  impose  in  the 
exercise  of  this  power.  Such  regulations  and  conditions  will 
not  fall  within  the  inhibitions  of  the  fourteenth  amendment, 
unless  they  are  palpably  arbitrary,  extravagant  and  unrea- 
sonably hurtful,  and  unnecessarily  and  unjustly  interfere 
-^s*  with  private  rights:  Barbier  v.  Connolly,  113  U.  S.  27, 
5  Sup.  Ct.  Rep.  357,  28  L.  ed.  923;  Mugler  v.  Kansas,  123 
U.  S.  623,  8  Sup.  Ct.  Rep.  273,  31  L.  ed.  205 ;  In  re  Kemmler, 
136  U.  S.  436,  10  Sup.  Ct.  Rep.  930,  34  L.  ed.  519 ;  Crowley 
V.  Christensen.  137  U.  S.  86,  11  Sup.  Ct.  Rep.  13,  34  L.  ed. 
620.     In  the  case  of  Barbier  v.   Connolly,  113  U.  S.  27,  5 
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Sup.  Ct.  Rep.  357,  28  L.  ed.  923,  Mr.  Justice  Field  compre- 
hensively stated  the  principle  applicable  in  the  following 
terms:  "The  fourteenth  amendment,  in  declaring  that  no 
state  'shall  deprive  any  person  of  life,  liberty  or  property 
without  due  process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws,'  undoubtedly 
intended  not  only  that  there  should  be  no  arbitrary  depriva- 
tion of  life  or  liberty,  or  arbitrary  spoliation  of  property, 
but  that  equal  protection  and  security  should  be  given  to 
all  under  like  circumstances  in  the  enjoyment  of  their  per- 
sonal and  civil  rights;  that  all  persons  should  be  equally 
entitled  to  pursue  their  happiness  and  acquire  and  enjoy 
property;  that  they  should  have  like  access  to  the  courts  of 
the  country  for  the  protection  of  their  persons  and  property, 
the  prevention  and  redress  of  wrongs,  and  the  enforcement 
of  contracts ;  that  no  impediment  should  be  interposed  to  the 
pursuits  of  anyone  except  as  applied  to  the  same  pursuits  by 
others  under  like  circumstances;  that  no  greater  burdens 
should  be  laid  upon  one  than  are  laid  upon  others  in  the 
same  calling  and  condition,  and  that  in  the  administration 
of  criminal  justice  no  different  or  higher  punishment  should 
be  imposed  upon  one  than  such  as  is  prescribed  to  all  for 
like  offenses.  But  neither  the  amendment — broad  and 
comprehensive  as  it  is — ^nor  any  other  amendment,  was  de- 
signed to  interfere  with  the  police  of  the  state,  sometimes 
termed  its  police  power,  to  prescribe  regulations  to  pro- 
mote the  health,  peace,  morals,  education,  and  good  order 
of  the  people,  and  to ,  legislate  so  as  to  increase  the  in- 
dustries of  the  state,  develop  its  resources,  and  add  to  its 
wealth  and  prosperity Regulations  for  these  pur- 
poses may  press  with  more  w^eight  upon  one  than  upon 
'^^^  another,  but  they  are  designed,  not  to  impose  unequal 
or  unnecessary  restrictions  upon  anyone,  but  to  promote, 
with  as  little  individual  inconvenience  as  possible,  the  gen- 
eral good.'  Though,  in  many  respects,  necessarily  special 
in  their  character,  they  do  not  furnish  just  ground  of  com- 
plaint if  they  operate  alike  upon  all  persons  and  property 
under  the  same  circumstances  and  conditions.  Class  legis- 
lation, discriminating  against  some  and  favoring  others,  is 
prohibited,  but  legislation  wiiich,  in  carrying  out  a  public 
purpose,  is  limited  in  its  application,  if  within  the  sphere 
of  its  operation  it  affects  alike  all  persons  similarly  situated, 
is  not  within  the  amendment." 

The  doctrine  thus  declared  had  reference  to  the  rights  of 
adults,  and  may  be  stated  even  more  strongly  w^hen  ad- 
dressed to  laws  regulating  the  rights  of  minors  to  contract. 
The  employment  of  children  of  tender  years  in  mills  and 
factories  not  only  endangers  their  lives  and  limbs,  but  hin- 
ders and  dwarfs  their  growth  and  development  physically, 


Feb.  1909.]       Inland  Steel  Co.  v.  Yedinak.  399 

mentally  and  morally.  The  state  is  vitally  interested  in  its 
own  preservation,  and,  looking  to  that  end,  must  safe- 
guard and  protect  the  lives,  persons,  health  and  morals  of 
its  future  citizens.  Acting  upon  this  wise  and  humane  prin- 
ciple, nearly  all,  if  not  all,  other  states  of  the  Union  and 
most  other  enlightened  governments  of  the  world  have  en- 
acted laws  very  similar  to  our  own,  prohibiting  the  employ- 
ment of  young  children  in  mines,  factories  and  other 
establishments  imperiling  their  health,  lives  and  limbs,  and 
at  the  same  time  affording  them  an  opportunity  to  attend 
school,  and  to  grow  and  develop  in  safe  and  wholesome 
surroundings  free  from  the  cares  which  generally  engross 
the  attention  of  adults  in  this  commercial  age.  The  validity 
of  such  laws  has  seldom  been  challenged,  and,  so  far  as 
our  research  extends,  never  denied.  The  length  to  which 
the  state  may  go  in  providing  measures  looking  toward  the 
physical,  moral  and  intellectual  well-being  of  its  helpless 
and  dependent  wards  is  a  question  of  expedience  and  pro- 
priety which  it  is  the  province  of  the  '*^®  legislature  to 
determine.  Mr.  Tiedeman,  speaking  of  this  subject,  says: 
"So  far  as  such  regulations  control  and  limit  the  powers 
of  minors  to  contract  for  labor,  there  has  never  been,  and 
never  can  be,  any  question  as  to  their  constitutionality. 
Minors  are  the  wards  of  the  nation,  and  even  the  control 
of  them  by  parents  is  subject  to  the  unlimited  supervisory 
control  of  the  state":  1  Tiedeman  on  State  and  Federal 
Const.,  p.  335.  The  statutes  under  consideration  have 
a  direct  and  appropriate  relation  to  the  end  sought  by 
the  legislature  in  their  enactment,  and  are  in  nowise  an 
unreasonable,  unnecessary  or  arbitrary  interference  with 
the  property  of  appellant  or  with  its  right  to  make  con- 
tracts :  Freund  on  Police  Powers,  sec.  259 ;  Bryant  v. 
Skillman  Hardware  Co.,  76  N.  J.  L.  45,  69  Atl.  23;  State 
v.  Shorey,  48  Or.  396,  86  Pac.  881,  24  L.  R.  A.,  N.  S.,  1121; 
In  re  Spencer,  149  Cal.  396,  117  Am.  St.  Rep.  137,  86  Pac. 
896,  9  Ann.  Cas.  1105;  Starnes  v.  Albion  Mfg.  Co.,  147 
N.  C.  556,  61  S.  E.  525,  17  L.  R.  A.,  N.  S.,  602,  15  Ann. 
Cas.  470;  People  v.  Ewer,  141  N.  Y.  129,  38  Am.  St.  Rep. 
788,  36  N.  E.  4,  25  L.  R.  A.  794. 

It  is  finally  claimed  that  article  1,  section  23,  of  the  con- 
stitution of  Indiana  is  violated,  inasmuch  as  these  statutes 
are  a  species  of  class  legislation.  The  statutes,  as  we  have 
seen,  forbid  the  employment  and  overworking  of  certain 
children  in  any  manufacturing  or  mercantile  establishment, 
mine,  quarry,  laundry,  renovating  works,  bakery  or  print- 
ing office.  The  classification  is  natural,  just  and  reasonable, 
and  no  substantial  objection  to  its  validity  on  this  ground 
has  been  advanced:  State  v.  Ilogreiver,  152  Ind.  652,  53 
N.  E.  921,  45  L.  R.  A.  504;  Barrett  y.  Millikan,  156  Ind. 


400  139  American  State  Reports.  [Indiana, 

510,  83  Am.  St.  Rep.  220,  60  N.  E.  310;  Indianapolis  Union 
R.  Co.  V.  Houlihan,  157  Ind.  494,  60  N.  E.  943,  54  L.  R.  A. 
787;  In  re  Spencer,  149  Cal.  396,  117  Am.  St.  Rep.  137,  86 
Pac.  896,  9  Ann.  Cas.  1105.  Our  conclusion  is  that  the 
statutes  in  question  are  valid,  and  that  no  error  was  com- 
mitted in  overruling  •appellant's  demurrer  to  either  para- 
graph of  the  complaint. 

The  remaining  inquiry  is  whether  the  court  was  justified 
in  overruling  appellant's  motion  for  judgment  upon  the 
answers  of  the  jury  to  interrogatories  and  its  motion  for  a 
"^^^  new  trial.  The  denial  of  the  motion  for  judgment  was 
clearly  right,  in  view  of  what  has  already  been  said  and 
what  follows. 

Appellant  contends  that  the  verdict  is  not  sustained  by 
sufficient  evidence,  and  that  the  court  erred  in  giving  and  in 
refusing  to  give  certain  instructions.  In  answer  to  inter- 
rogatories the  jury  found  that  appellee  was  born  January 
29,  1890,  was  employed  by  appellant  May  6  and  injured 
October  6,  1903.  That  during  the  two  nights  immediately 
preceding  the  time  of  receiving  his  injury  he  had  worked 
twenty-two  and  one-half  hours.  It  thus  appears  that  he 
was  under  fourteen  years  of  age,  and  the  evidence  war- 
ranted this  finding.  During  an  intermission  in  his  active 
work  he  left  the  pl-ace  he  occupied  when  operating  the  fur- 
nace doors  and  went  a  distance  of  fifty  feet  or  more  and 
sat  down  near  one  of  the  furnaces.  He  was  asked  why  he 
sat  down  there,  ajid  responded  in  a  characteristic  way  as 
follows:  "Kind  of  ohilly  that  night,  and  I  didn't  have 
nothin'  to  do  for  that  twenty  minutes  or  so,  and  I  sat  down 
there,  and  I  was  so  sleepy  I  couldn't — I  don't  know — I 
didn't  go  over  to  sit  down,  but  I  just  sat  down  there  to 
take  a  rest  while  they  were  gone — then  they  would  go  to 
feed  ore  again — I  sat  down  to  take  a  rest,  and  before  I 
knew  it  I  was  dreaming — almost  fell  asleep,  and  I  heard  the 
cars  coming,  but  I  couldn't  get  up;  it  was  just  like  dream- 
ing; I  tried  to  get  up  but  I  couldn't;  I  was  dreaming  like 
— so  sleepy."  He  had  sat  down  with  his  legs  doubled  up 
and  his  hands  clasped  about  his  knees,  and  said  further: 
"I  was  sitting  down,  that  is  all;  I  know  I  had  my  feet  up 
when  I  sat  down,  and  all  at  once — I  don't  know  how  the 
car  happened  to  get  it — I  saw  two  cars  go  past  me,  and 
then  the  third  one  happened — my  leg  was  under  the  third 
one,  that  is  all  I  know."  Appellant's  counsel  insist  in  this 
connection  that  appellee  was  clearly  guilty  of  contributory 
negligence,  and  that  a  new  trial  should  have  been  granted. 

The  doctrine  of  contributory  negligence  cannot  be  em- 
ployed ^^'*  to  defeat  the  claim  of  a  child  injured  in  a 
service  prohibited  by  statute.  Appellant's  counsel  contend 
that  if  appellee  was  under  age,  he  procured  the  unlawful 
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employment  by  falsely  representing  his  age  to  be  over 
fourteen  years,  and  therefore  he  cannot  avail  himself  of 
exemption  from  responsibility  for  contributory  negligence, 
and  profit  by  his  own  wrong.  Appellant's  timekeeper  tes- 
tified that  when  appellee  applied  for  work  he  said  he  was 
over  fourteen  and  under  sixteen  years  of  age,  and  there- 
upon was  furnished  a  suitable  blank  to  be  filled  out  so  &s 
to  show  his  exact  age,  and  be  sworn  to  by  his  mother ;  that 
appellee  returned  this  paper,  subscribed  and  sworn  to  by 
his  mother,  showing  that  he  was  born  February  22,  1889, 
and  he  was  then  set  to  work.  Appellee  denied  making  any 
statement  concerning  his  age,  but  testified  that  the  super- 
intendent or  timekeeper  furnished  him  a  blank  affidavit 
to  be  made  by  his  mother,  which  he  returned,  but  that  he 
did  not  read  it  and  had  no  knowledge  of  its  contents.  If 
appellee  was  in  fact  under  fourteen  years  of  age  when  he 
was  employed,  and  under  the  evidence  we  think  he  was, 
then  it  is  immaterial  which  of  these  conflicting  statements 
is  true.  Appellant  was  positively  forbidden  to  employ  him 
until  he  was  fourteen  years  old,  and  was  bound,  at  its  peril, 
to  know  that  while  in  its  service  he  was  not  within  the 
inhibited  age.  If  appellant  were  of  a  lawful  age  to  be  em- 
ployed in  such  vocation,  he  should  he  held  accountable  for 
his  acts,  and  precluded  from  gaining  any  advantage  over 
his  employer  by  means  of  his  own  misrepresentation ;  but 
if  he  was  within  the  prohibited  age,  the  application  of  such 
a  doctrine  would  defeat  the  purpose  of  the  statute.  The 
frightful  abuses  and  distressing  consequences  of  the  em- 
ployment of  children  in  mines  and  factories  both  in  England 
and  in  this  country  prior  to  the  enactment  of  prohibitory 
and  regulative  statutes  are  too  well  known  to  require  ex- 
tended mention.  These  laws  were  not  passed  primarily  for 
the  personal  benefit  of  the  individuals  ^^^  abused,  but  in 
the  exercise  of  the  police  power  and  for  the  welfare  of 
the  state.  The  state  is  vitally  concerned  that  her  children 
be  not  killed,  maimed,  stunted  in  growth  nor  enfeebled  in 
strength  at  the  important  period  of  development,  so  as  to 
become  a  public  charge,  and  seeks  to  afford  them  an  oppor- 
tunity for  healthy  growth  in  wholesome  surroundings,  and 
for  acquiring  an  education,  so  that  they  may  reach  majority 
possessed  of  a  sound  mind  in  a  sound  body,  and  be  capable 
of  earning  an  independent  livelihood  and  of  serving  the 
state  as  her  needs  may  require.  It  is  well  known  that 
parents  often  connive  at  and  compel  the  overworking  of 
their  children.  The  object  of  the  law  cannot  be  thwarted 
by  the  misstatement  of  a  parent.  A  child  seeking  work, 
driven  by  necessity  or  the  avarice  of  parents,  might  be 
expected  to  make  any  statement  with  respect  to  its  age 
requisite  to  secure  the  desired  employmeiLt.  No  such  temp- 
Am.  St.  Rep.,  Vol.  139 — 26 
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tation  to  the  child  should  be  allowed,  and  no  such  premium 
on  the  perjury  of  the  parent  should  be  permitted,  as  a 
release  of  the  employer  from  the  obligations  of  the  statute, 
upon  a  misstatement  of  the  child's  age  would  afford.  In 
disposing  of  a  similar  contention  the  supreme  court  of 
Illinois,  in  the  case  of  American  Car  etc.  Co.  v.  Armentraut, 
214  111.  509,  73  N.  E.  766,  said:  "This  doctrine  is  not  ap- 
plicable, for  the  reason  that  the  statute  under  considera- 
tion is  aimed  at  the  master  and  not  at  the  servant.  The 
act  of  the  child  in  accepting  or  entering  into  the  employ- 
ment is  not  unlawful.  Moreover,  if  the  child's  statement 
to  the  effect  that  he  was  above  the  age  of  sixteen  would 
constitute  a  defense,  the  law  could  never  be  enforced  in 
any  case  where  the  child  was  willing  to  make  a  false  state- 
ment in  reference  to  his  age  for  the  purpose  of  obtaining 
employment.  The  object  of  this  statute  was  entirely  to 
prevent  the  employment  of  children  under  the  age  of  four- 
teen in  the  occupations  named,  and  it  should  be  given  a 
construction  that  will  effectuate  that  purpose,  if  that  end 
'^^  can  be  attained,  as  we  think  it  can,  without  doing  vio- 
lence to  the  letter  of  the  enactment":  See,  also,  City  of 
New  York  v.  Chelsea  Jute  Mills,  43  Misc.  Rep.  266,  88  N. 
Y.  Supp.  1085;  Kirkham  v.  Wheeler-Osgood  Co.,  39  Wash. 
415,  81  P^c.  869. 

The  governing  rule  of  law  should  not  be  relaxed  because 
in  this  case  appellee  suffered  only  an  impairment  of  his 
earning  powers,  instead  of  total  disability  that  would  have 
rendered  him  a  helpless  dependent  upon  public  charity. 
The  pecuniary  compensation  for  injury  sustained  recovered 
in  a  civil  action  serves  to  prevent  the  sufferer  from  becom- 
ing an  involuntary  object  of  charity,  and  thus  accords  with 
the  spirit  and  purpose  of  the  enactment.  The  cases  cited 
and  relied  upon  in  appellant's  brief  as  declaring  a  contrary 
doctrine  did  not  involve  the  violation  of  an  express  stat- 
utory prohibition.  In  the  case  of  Norfolk  etc.  R.  Co.  v. 
Bondurant's  Admr.,  107  Va.  515,  122  Am.  St.  Rep.  867, 
59  S.  E.  1091,  15  L.  R.  A.,  N.  S.,  443,  the  distinction  is 
stated  in  the  following  terms:  "In  the  case  of  Kirkham  v. 
Wheeler-Osgood  Co.,  39  Wash.  415,  81  Pac.  869,  the  rail- 
road company  had  violated  a  positive  law  by  employing  an 
infant  within  the  prohibited  age,  and  it  differs  in  its  facts 
from  the  case  before  us."  In  this  view  of  the  law  the  in- 
structions given  to  the  jury,  so  far  as  they  related  to  the 
second  paragraph  of  complaint,  were  more  favorable  to 
appellant  than  it  had  a  right  to  ask  them  to  be. 

Other  alleged  errors  of  minor  importance  have  been  dis- 
cussed, but  the  disposition  made  of  the  controlling  question 
renders  their  consideration  unnecessary,  since  a  right  result 
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was  reached.     There  was  no  error  in  overruling  appellant's 
motion  for  a  new  trial. 
The  judgment  is  affirmed. 


The  Constitutionality  of  Child  Labor  Laws  is  Upheld  in  Re  Spencer, 
149  Cal.  396,  117  Am.  St.  Eep.  137;  Stehle  v.  Jaeger  Automatic  Ma- 
chine Co.,  225  Pa.  348,  133  Am.  St.  Eep.  884;  Mt.  Vernon-Woodberry 
Co.  V.  Frankfort  Co.,  Ill  Md.  561,  134  Am.  St.  Eep.  636. 

An  Employer's  Liability  in  Damages  for  Injuries  Siistained  by  a  Minor 
While  Employed  in  Violation  of  child  labor  laws  is  considered  in  Lenahan 
V.  Pittston  Coal  Min.  Co..  218  Pa.  211,  120  Am.  St.  Eep.  885;  Strafford 
V,  Eepublic  Iron  Co.,  238  111.  371,  128  Am.  St.  Eep.  129;  Stehle  v. 
.Jaeger  Automatic  Machine  Co.,  225  Pa.  348,  133  Am.  St.  Eep.  884. 
The  legislature,  under  its  police  power,  can  fix  an  age  limit  below 
which  boys  Should  not  be  employed,  and  when  the  age  limit  is  so 
fixed,  an  employer  who  violates  the  act  by  engaging  a  boy  under  the 
statutory  age  does  so  at  his  own  risk.  If  the  boy  is  injured  while 
engaged  in  the  performance  of  the  prohibited  duties  for  which  he  is 
employed,  his  employer  is  liable  in  damages  for  the  injuries  thus  sus- 
tained: Lenahan  v.  Pittston  Coal  Min.  Co.,  218  Pa.  311,  120  Am.  St. 
Eep.  885.  In  such  a  case,  the  illegal  employment,  not  the  imprudence 
or  negligence  of  the  employee,  is  the  proximate  cause  of  the  injury: 
Stehle  V.  Jaeger  Automatic  Machine  Co.,  225  Pa.  348,  133  Am.  St. 
Eep.  884.  A  boy,  employed  under  such  circumstances,  is  not  charge- 
able with  contributory  negligence,  nor  with  having  assumed  the  risks 
of  employment  in  the  business  in  which  he  is  engaged:  Lenahan  v. 
Pittston  Coal  Min.  Co.,  218  Pa.  311,  120  Am.  St.  Eep.  885. 

As  to  the  Duty  of  a  Master  to  Instruct  Young  and  Inexperienced  Ser- 
vants, see  Bare  v.  Crane  Creek  Coal  etc.  Co.,  61  W.  Va.  28,  123  Am.  St. 
Eep.  966,  and  cases  cited  in  the  cross-reference  note  thereto. 

In  the  United  States  Cement  Co.  v.  Cooper,  172  Ind.  599,  88  N.  E.  69, 
an  action  was  brought  by  a  young  man,  eighteen  years  of  age,  to 
recover  damages  for  personal  injuries  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant  company  in  failing,  among  other 
tilings,  to  place  a  top  on  a  "screw  conveyer,"  in  its  plant.  The  plain- 
tiff was  employed  to  attend  to  the  conveyer,  and  superintend  the 
proper  distribution  of  the  crushed  stone  delivered  in  the  bins,  and 
his  duties  required  him  occasionally  to  step  across  the  conveyer-box. 
He  had  been  engaged  at  the  place  two  days,  and,  while  in  the  act 
of  crossing  the  convej'er-box  at  a  place  where  it  was  not  covered, 
stumbled  and  threw  his  foot  into  the  box,  and  was  injured  by  the 
revolving  screw.  The  box  could  have  been  covered  without  impair- 
ing its  usefulness,  and,  for  the  use  of  employees  in  crossing  was,  in 
fact,  covered  with  the  exception  of  a  few  feet  at  the  point  where  the 
plaintiff  attempted  to  cross  at  the  time  of  his  injury. 

The  action  proceeded  upon  the  theory  that  the  plaintiff  was  injured 
because  of  tlie  failure  of  the  master  to  perform  a  statutory  duty, 
"and  in  such  cases,"  said  the  court,  "the  doctrine  of  assumed  risks 
does  not  apply."  The  court  held  that  it  is  the  imperative  duty  of  the 
master  of  a  manufacturing  establishment  to  guard  dangerous  ma- 
chinery therein,  as  specified  in  the  statute;  that  a  failure  to  do  so  is 
negligence  per  se;  that  the  conveyer  was  a  piece  of  machinery  which 
should  have  been  guarded;  that  the  mere  fact  that  the  employee  con- 
tinued his  work  with  and  about  the  machine  did  not  convict  him  of 
contributory  negligence;  and  that  whether,  while  so  engaged,  he  used 
ordinary  care  and  prudence,  was  a  question  of  fact. to  be  determined 
by  evidence. 

That  Contributory  Negligence  is  a  Matter  of  Defense,  to  be  proved  by 
the  defendant,  see  Gentzkow  v.  Portland  Ey.  Co.,  54  Or.  Ill,  135  Am. 
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St.  Rep.  821;  Queen  Anne's  R.  R.  Co.  v.  Reed,  5  Penne.  (Del.)  226, 
119  Am.  St.  Rep.  301;  and  numerous  cases  cited  in  the  note  to  Chicago 
etc.  Ry.  Co.  v.  Wilson,  116  Am.  St.  Rep.  115.  Where  this  rule  pre- 
vails, the  plaintiff  is  not  required  to  show  that  he  was  free  from  neg- 
ligence: Gentzkow  v.  Portland  Ry.  Co.,  54  Or.  114,  135  Am.  St.  Rep. 
821. 


TRUELOVE  V.  TRUELOVB. 

[172  Ind.  441,  86  N.  E.  1018.] 

DESCENT  AISTD  DISTRIBUTION— Foundation  of  Right  Statu- 
tory.— The  statute  of  descents  of  Indiana  covers  the  entire  subject, 
and  one  claiming  an  interest  in  the  estate  of  a  deceased  person  must 
point  to  some  provision  of  the  statute  giving  it  to  him.     (p.  405.) 

DESCENT  AND  DISTRIBUTION— Construction  of  Statute.— 
In  construing  the  statute  of  descents  and  determining  the  meaning  of 
the  words  and  terms  employed  therein,  we  must  look  to  the  meaning 
attached  to  them  by  the  common  law.     (p.  406.) 

STATUTES — Construction — Reference  to  Common  Law. — Stat- 
utes which  are  intended  to  remedy  defects  in  or  supersede  the  com- 
mon law  must  be  read  and  construed  in  the  light  of  that  law.  When 
words  of  a  definite  signification  under  the  common  law  are  used  in 
such  statutes,  and  there  is  nothing  to  show  that  they  are  used  in  a 
different  sense,  they  are  deemed  to  be  employed  in  their  known  and 
defined  common-law  meaning,     (p.  407.) 

DESCENT  AND  DISTRIBUTION  —  Illegitimate  Child.  — At 
common  law  an  illegitimate  child  had  no  inheritable  blood,     (p.  407.) 

DESCENT  AND  DISTRIBUTION.— When  the  Word  "Child"  or 
"Children"  or  "brother"  or  "sister"  is  used  ir  a  statute  of  descent, 
it  must  be  held  to  mean  legitimate  child,  children,  brother  or  sister, 
unless  the  language  of  the  statute  clearly  shows  it  was  used  in  a  dif- 
ferent sense,     (p.  407.) 

DESCENT  AND  DISTRIBUTION.— An  lUegitimate  Brother  is 
not  entitled  to  share  with  a  legitimate  brother  in  the  estate  of  a  sister 
dying  without  other  heirs,     (p.  407  ) 

DESCENT  AND  DISTRIBUTION.— The  Statute  Making  an 
Illegitimate  child  an  heir  of  its  mother  does  not  entitle  it  to  inherit 
property  after  her  death  which  she  would  have  inherited  if  living. 
(p.  407.) 

APPEAL  —  Direction  for  New  Trial. — Although  an  appeal  is 
taken  on  exceptions  to  the  conclusions  of  law,  the  supreme  court  may 
direct  a  new  trial  of  the  cause,     (p.  408.) 

Willis  Hickam,  for  the  appellants. 

Inman  H.  Fowler,  John  C.  Robinson  and  H.  C.  Allen,  for 
the  appellees. 

442  MONKS,  J.  This  was  a  suit  for  partition  and  to 
quiet  title  to  the  real  estate  described  in  the  complaint. 
The  questions  involved  are  presented  by  the  exceptions  of 
appellants  to  the  conclusions  of  law. 
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It  appears  from  the  special  finding  that  on  October  1, 
1903,  Caroline  E.  Coats  died  intestate,  the  owner  in  fee 
simple  of  the  land  in  controversy.  She  left  surviving  her 
no  children,  or  their  descendants,  no  husband,  and  no  father 
nor  mother.  The  mother  of  said  Caroline  E.  Coats  was  the 
mother  of  two  legitimate  children,  said  Caroline  and  her 
brother,  Timothy  W.  Truelove,  and  of  two  illegitimate  sons 
by  an  unknown  father.  Said  Caroline  left  surviving  her, 
her  said  brother,  Timothy  W.  Truelove,  and  the  descend- 
ants of  the  two  illegitimate  sons  of  her  mother,  both  of 
whom  were  dead  at  the  time  of  her  death.  Appellants 
claim  to  own  all  of  said  real  estate  as  the  heirs  of  Timothy 
W.  Truelove,  the  brother  of  the  deceased.  Appellees  claim 
an  interest  in  said  real  estate  as  heirs  of  said  Caroline 
through  their  fathers,  her  illegitimate  half-brothers. 

The  conclusions  of  law  were  to  the  effect  that  appellants, 
as  the  heirs  of  Timothy  W.  Truelove,  were  the  owners  in 
fee  simple  of  the  undivided  one-third  of  said  land,  and  that 
the  descendants  of  each  of  said  illegitimate  half-brothers 
of  the  deceased  were  the  owners  in  fee  simple  of  the  un- 
divided one-third  of  said  land. 

Sections  2992,  2993,  2996,  Burns'  Revised  Statutes  of  1908, 
sections  2469,  2470,  2472  of  Revised  Statutes  of  1881,  are 
as  follows: 

"Section  2992,  If  any  intestate  shall  die  without  lawful 
issue  or  their  descendants  alive,  one-half  of  the  estate  shall 
go  to  the  father  and  mother  of  such  intestate,  as  joint 
tenants,  or,  if  either  be  dead,  to  the  survivor,  and  the  other 
half  to  the  brothers  and  sisters  and  to  the  descendants  of 
such  as  are  dead,  as  tenants  in  common. 

"Section  2993.  If  there  be  neither  father  nor  mother,  the 
brothers  ^^^  and  sisters  of  the  intestate  living,  and  the 
descendants  of  such  as  are  dead,  shall  take  the  inheritance 
as  tenants  in  common.  If  there  be  no  brothers  or  sisters 
of  the  intestate  or  their  descendants,  the  father  and  mother 
shall  take  the  inheritance  as  joint  tenants;  and  if  either 
be  dead,  the  other  shall  take  the  estate." 

"Section  2996.  Kindred  of  the  half-blood  shall  inherit 
equally  with  those  of  the  whole  blood;  but  if  the  estate 
shall  have  come  to  the  intestate  by  gift,  devise  or  descent 
from  any  ancestor,  those  only  who  are  the  blood  of  such 
ancestor  shall  inherit:  Provided,  that  on  the  failure  of  such 
kindred,  other  kindred  of  the  half-blood  shall  inherit  as  if 
they  were  of  the  whole  blood." 

It  was  held  by  this  court  in  Cloud  v.  Bruce,  61  Ind.  171, 
that  "our  present  statute  of  descents  ....  covers  the  en- 
tire subject.  It  provides  'for  every  conceivable  case.'  " 
One  claiming  the  estate  of  a  deceased  person  or  any  in- 
terest therein  must,  in  order  to  establish  his  claim,  point 
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to  some  provision  of  the  statute  giving  it  to  him.  Appel- 
lants and  appellees  both  point  to  sections  2992,  2993,  supra, 
as  establishing  their  respective  claims  to  the  property  in 
controversy.  Appellants  contend  that  the  terms  "brothers 
and  sisters"  and  their  "descendants"  mean  and  apply  to 
legitimate  brothers  and  sisters,  either  of  the  whole  blood 
or  half-blood  or  their  descendants ;  while  the  appellees  con- 
tend that  these  terms  mean  and  apply  to  illegitimate  as  well 
as  legitimate  brothers  and  sisters  and  their  descendants,  and 
entitle  them  as  the  descendants  of  said  illegitimate  brothers 
to  share  with  the  heirs  of  the  legitimate  brother  in  the  dis- 
tribution of  the  estate  of  Caroline  E.  Coats.  Appellees  also 
contend  that  we  cannot  look  to  the  rules  of  the  common  law 
when  construing  our  statutes  of  descent;  that  they  have  no 
application  to  our  law  on  that  subject,  and  they  refer  to 
Webster's  definition  of  "brother  and  sister"  and  "halt 
brother  and  sister,"  as  being  the  guide  which  should  con- 
trol us  in  construing  said  sections. 

^"^^  "While  it  is  true  that  the  descent  and  distribution  of 
the  property  in  this  state  is  governed  entirely  by  statute, 
it  is  also  true  that  in  the  construction  of  said  statutes  and  in 
determining  the  meaning  of  the  words  and  the  terms  em- 
ployed, we  are  to  look  to  the  meaning  attached  to  such 
words  and  terms  by  the  common  law.  Statutes  which  are 
intended  to  remedy  defects  in  or  supersede  the  common  law 
must  be  read  and  construed  in  the  light  of  that  law.  When 
words  of  a  definite  signification  under  the  common  law  are 
used  in  such  statutes,  and  there  is  nothing  to  show  that 
they  are  used  in  a  difl;erent  sense,  they  are  deemed  to  be 
employed  in  their  known  and  defined  common-law  meaning : 
Black  on  Interpretation  of  Laws,  232,  233;  2  Lewis'  Suther- 
land on  Statutory  Construction,  2d  ed.,  sec.  455,  and  cases 
cited  in  note  24;  Holt  v.  Agnew,  67  Ala.  360;  Walton  v. 
State,  62  AJa.  197;  McCool  v.  Smith,  1  Black,  459,  17  L.  ed. 
218 ;  Rice  v.  Minnesota  etc.  Co.,  1  Black,  358,  17  L.  ed.  147 ; 
Mayo  V.  Wilson,  1  N.  H.  53 ;  Brocket  v.  Ohio  etc.  R.  Co.,  14 
Pa.  241,  53  Am.  Dec.  534;  Allen's  Appeal,  99  Pa.  196,  44 
Am.  Rep.  101 ;  Apple  v.  Apple,  1  Head,  *348 ;  Burk  v.  State, 
27  Ind.  430,  431 ;  State  v.  Berdetta,  73  Ind.  185,  38  Am.  Rep. 
117. 

It  was  said  by  this  eourt  in  Jackson  v.  Hocke,  171  Ind. 
371,  84  N.  E.  830:  "At  common  law  an  illegitimate  child  was 
considered  the  son  of  nobody ;  and  sometimes  called  filius  nul- 
lius  (the  son  of  no  one),  and  sometimes  filius  populi  (the  son 
of  the  people):  1  Blackstone's  Commentaries,  *458,  *459. 
See  2  Kent's  Commentaries,  *211,  *212;  5  Cyc.  639-643;  Bing- 
ham on  Descent,  419;  Blaeklaws  v.  Milne,  82  111.  505,  25  Am. 
Rep.  339 ;  Simmons  v.  Bull,  21  Ala.  501,  56  Am.  Dec.  257,  and 
note,  pp.  258,  261-265."    It  is  said  in  1  Blackstone's  Com- 
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mentaries,  *459,  that  a  bastard  **  cannot  be  heir  to  anyone, 
neither  can  he  have  heirs,  but  of  his  own  body;  for  being 
nullius  filius,  he  is  therefore  of  kin  to  nobody,  and  has  no 
ancestor  from  **•*  whom  any  inheritable  blood  can  be  de- 
rived." It  is  a  rule  of  construction  that,  prima  facie,  the 
words  "child,"  "children,"  or  other  terms  of  kindred,  when 
used  either  in  a  statute  or  will,  mean  legitimate  child  or 
children  or  kindred:  5  Cyc.  640;  Bingham  on  Descent,  483; 
McDonald  v.  Pittsburgh  etc.  R.  Co.,  144  Ind.  459,  461,  55 
Am.  St.  Rep.  185,  43  N.  E.  447,  32  L.  R.  A.  309,  and  cases 
cited;  Blacklaws  v.  Milne,  82  111.  505,  25  Am.  Rep.  339; 
McCool  V.  Smith,  1  Black,  459,  17  L.  ed.  147 ;  Kent  v.  Bar- 
ker, 2  Gray,  535;  Curtis  v.  Hewins,  11  Met.  294;  Minot  v. 
Harris,  132  Mass.  528 ;  Hayden  v.  Barrett,  172  Mass.  472,  70 
Am.  St.  Rep.  295,  52  N.  E.  530;  Croan  v.  Phelps'  Admr.,  94 
Ky.  213,  21  S.  W.  874,  23  L.  R.  A.  753,  and  note,  pp.  754- 
758.  When,  therefore,  the  word  "child,"  or  "children,"  or 
"brother,"  or  "sister,"  is  used  in  the  statute  of  descent,  it 
must  be  held  to  mean  legitimate  child,  children,  brother  or 
sister,  unless  the  language  of  the  statute  clearly  shows  that 
it  was  used  in  a  different  sense.  It  is  evident,  therefore, 
that  the  legislature  employed  the  words  "brother  and  sister 
or  their  descendants"  in  this  sense  in  sections  2992,  2993, 
supra. 

It  is  manifest  that,  had  the  mother,  the  legitimate  brother 
and  the  two  illegitimate  brothers  survived  Caroline  E. 
Coats,  under  section  2992,  supra,  the  mother  and  the  legiti- 
mate brother  would  have  taken  all  of  her  estate,  to  the  ex- 
clusion of  the  two  illegitimate  brothers. 

It  is  earnestly  insisted  by  appellees  that,  in  determining 
the  meaning  of  the  sections  in  question,  the  court  must  look 
to  the  provision  of  section  2998  of  Burns'  Revised  Statutes  of 
1908,  section  2747  of  Revised  Statutes  of  1881,  which  pro- 
vides: "Illegitimate  children  shall  inherit  from  the  mother 
as  if  they  were  legitimate,  and  through  the  mother,  if  dead, 
any  property  or  estate  which  she  would,  if  living,  have 
taken  by  gift,  devise,  or  descent  from  any  other  person." 
Appellees'  contention  is  that  while  this  section  of  the  law 
does  not  govern  the  descent  of  said  real  estate  in  this  case, 
and  appellees  do  not  take  under  it,  it  must  be  considered  in 
connection  with  sections  2992,  2993,  2996,  ■*"**  supra,  in  de- 
termining the  meaning  of  the  words  "brothers  and  sisters" 
in  said  sections,  and  therefore  the  rights  of  appellees  in  this 
case.  Section  2998,  supra,  while  it  enables  the  illegitimate 
child  to  inherit  property  its  mother  would  have  taken  if 
living,  does  not  by  its  terms  grant  to  the  children  of  such 
illegitimate  child  such  right  in  case  said  parent  is  not  living, 
and  the  terms  thereof  cannot  be  extended  so  as  to  give  such 
right:  Curtis  v.  Hewins,  11  Met.  294;  Pratt  v.  Atwood,  108 
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Mass.  40;  Sanford  v.  Marsh,  180  Mass.  210,  62  N.  E.  268; 
Williams  v.  Kimball,  35  Fla.  49,  48  Am.  St.  Rep.  238,  16 
South.  783,  26  L.  R.  A.  746.  The  ease  of  Parks  v.  Kimes, 
100  Ind.  148,  is  cited  to  support  appellees'  contention.  In 
that  case  the  claimant  to  the  estate  in  controversy  was 
plainly  and  clearly  within  the  express  words  of  section  2998, 
supra,  and  was  therefore  awarded  the  estate,  because  her 
mother  if  living  would  have  inherited  said  estate  from  her 
son.  Said  section  gave  the  illegitimate  child  that  which  the 
mother  would  have  taken  from  her  legitimate  son  had  she 
survived  him. 

Numerous  decisions  of  the  courts  of  other  states  are  cited 
as  supporting  appellees'  contention  that  where  the  statute 
gives  an  illegitimate  child  the  right  to  inherit  what  its 
mother  would  have  taken  if  living,  such  right  will  be  ex- 
tended to  its  descendants,  if  the  illegitimate  child  be  dead, 
but  these  decisions  are  based,  so  far  as  we  have  been  able  to 
ascertain,  upon  statutes  clearly  conferring  upon  descendants 
of  illegitimate  children  the  right  to  inherit  that  which  would 
have  been  taken  by  parents  if  living,  provisions  not  con- 
tained in  said  sections  of  our  statutes. 

Under  the  facts  shown  by  the  special  finding,  the  entire 
estate  of  Caroline  E.  Coats  descended  to  her  legitimate 
brother,  Timothy  W.  Truelove,  and  from  him  to  appellants. 

Judgment  reversed,  and  upon  the  authority  of  Shoner  v. 
Pennsylvania  Co.,  130  Ind.  170,  28  N.  E.  616,  29  N.  E.  775, 
State  V.  Beckner,  132  Ind.  371,  32  Am.  St.  Rep.  257,  31  N. 
E.  950,  McCoy  v.  Kokomo  R.  etc.  Co.,  ^^^  153  ind.  662,  64 
N.  E.  92,  and  cases  cited,  Farmers'  etc.  Ins.  Assn.  v.  Stew- 
art, 167  Ind.  544,  79  N.  E.  490,  and  cases  cited,  and  Bemis 
Indianapolis  Bag  Co.  v.  Krentler,  167  Ind.  653,  79  N.  E.  974 
(see,  also,  Elliott  on  Appellate  Procedure,  sec.  563,  pp.  475, 
476;  Buskirk's  Practice,  334),  the  trial  court  is  instructed 
to  grant  a  new  trial  of  said  cause. 


At  Common  Law  an  Illegitimate  had  No  InheritaMe  Blood.  He  could 
not  be  an  heir,  even  of  his  mother.  He  could  neither  inherit  nor 
transmit  by  inheritance  save  to  those  of  his  own  body:  Norman  v. 
Heist,  5  Watts  &  S.  171,  40  Am.  Dec.  493;  Orthwein  v.  Thomas,  127 
111,  554,  11  Am.  St.  Eep.  159;  Hayden  v.  Barrett,  172  Mass.  472,  70 
Am.  St.  Eep.  295.  The  right  of  an  illegitimate  to  inherit  property, 
and  the  right  of  others,  though  legitimate,  to  inherit  from  him  through 
the  maternal  line,  are  conferred  by  the  statute,  and  can  have  no  ex- 
istence in  any  case  which  does  not  come  within  the  statute:  Hudnall 
V.  Ham,  183  111.  486,  75  Am.  St.  Rep.  124,  127.  The  power  of  illegit- 
imates to  inherit  and  to  transmit  inheritances,  as  enlarged  by  Ameri- 
can statutes,  is  discussed  in  the  note  to  In  re  Ingram,  12  Am.  St.  Eep. 
101.  See,  also,  Blacklaws  v.  Milne,  82  111.  505,  25  Am.  Eep.  339; 
Williams  v.  Kimball,  35  Fla.  49,  48  Am.  St.  Eep.  238. 

Bastards  are  not  Included  by  tJie  Word  "Children"  in  the  statute  of 
descents  and  distributions:  Porter's  Heirs  v.  Porter,  7  How.  (Miss.) 
106,  40  Am.  Dec.  55;  and  see  note  to  Thomas  v.  Thomas,  73  Am.  St. 
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Eep.  415;   Eobinson  v.  Georgia  E.  E.  etc.  Co.,  117  Ga.  168,  97  Am. 
St.  Eep.  156;  note  to  Thomas  v.  Thomas,  12  Am.  St.  Eep.  102. 

In  the  Succession  of  Davis,  126  La.  Ann.  178,  52  South.  266,  it  is  de- 
cided that  the  child  of  a  woman  slave  by  a  white  man  is  a  bastard, 
and  cannot  inherit  the  succession  of  the  mother  opened  in  the  state 
of  Louisiana  since  the  adoption  of  Act  No.  54  of  1894,  page  63,  pro- 
hibiting marriage  between  white  persons  and  persons  of  color;  and 
that  under  Civil  Code  of  1870,  article  204,  no  illegitimate  child  can 
inherit  from  his  parents  unless  they  were  capabl*  of  contracting  mar- 
riage at  the  time  of  its  conception. 


CASES 

IN  THE 

SUPREME  COURT 

OK 

IOWA. 


FOUNTAIN  V.  STICKNEY. 

[145  Iowa,  167,  123  N.  W.  947.] 

RAILROADS  —  Receivers  —  Effect  of  Appointment. — The  ap- 
pointment of  a  receiver  of  the  property  of  a  railroad  corporation  has 
DO  effect  to  dissolve  the  corporation  or  to  devest  its  title  to  its  prop- 
erty, but  the  possession  of  such  property  passes,  for  the  time  being, 
to  the  receiver,  who  is  usually  empowered  to  operate  the  road.  Except 
as  thus  interfered  with,  the  corporation  retains  its  corporate  func- 
tions and  may  sue  and  be  sued.     (p.  411.) 

RAILROADS — Receivers — Liability  for  Torts. — Receivers,  upon 
taking  temporary  possession  and  control  of  the  property  of  a  railroad 
corporation  for  the  purpose  of  preserving  it  pendente  lite,  do  not 
assume  liability  for  corporate  torts,  the  injurious  effects  of  which  had 
culminated  while  the  road  was  still  operated  by  the  corporation, 
(p.  411.) 

RAILROADS — Receiver — Nature  of  Office. — A  receiver  of  a  rail- 
road corporation  is  not  a  representative  of  the  company,  but  is  rather 
an  officer  or  representative  of  the  court.  His  relation  to  the  corpora- 
tion is  analogous  to  that  of  a  sheriff  holding  its  property  under  judi- 
cial order  or  process,     (p.  412.) 

Carr  &  Carr  and  George  H.  Phillips,  for  the  appellants. 

E.  J.  0  'C<jimer  and  C.  H.  Rohrig,  for  the  appellee. 

i«8  WEAVER,  J.  The  railway  went  into  the  hands  of  the 
defendants  as  receivers  under  the  appointment  of  the  circuit 
court  of  the  United  States  on  January  9,  1908.  Prior  to  that 
date,  and  while  said  railroad  was  in  the  possession  of  the 
Great  Western  Railway  Company,  the  plaintiff,  an  employee 
of  said  company  in  its  shops  at  Oelwein,  received  an  injury 
which  he  alleges  was  occasioned  by  the  company's  negligence. 
On  April  24,  1908,  he  brought  his  action  to  recover  damages 
resulting  from  said  injury,  making  the  receivers  alone  parties 
defendant.  The  defendants  demurred  to  the  petition  on  the 
ground  that  an  action  of  this  kind  would  not  lie  against  the 
receiver  upon  a  cause  of  action  arising  before  their  appoint- 
ment to  that  position.  The  demurrer  being  overruled,  the 
defendant  pleaded  the  same  matter  in  defense,  and  also  took 

(410) 
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issue  upon  the  merits  of  plaintiff's  claim.  Tlie  cause  was 
tried  to  a  jury,  resulting  in  a  verdict  and  judgment  for  plain- 
tiff, and  defendant  appeals. 

As  the  point  first  made,  if  well  taken,  is  fatal  to  plaintiff's 
right  to  maintain  this  action,  we  give  precedence  to  its  dis- 
cussion. Will  an  action  lie  against  the  receiver  of  a  railroad 
to  recover  damages  resulting  from  an  injury  sustained  by 
the  plaintiff  before  the  road  passed  into  the  receiver's  jws- 
session  or  control  ?  While  the  record  does  not  show  the  terms 
of  the  order  naming  the  receivers  who  are  the  defendants 
herein,  it  is  manifest  that  they  were  not  appointed  to  close 
up  the  business  of  the  corporation,  but  rather  to  perform  the 
usual  office  of  a  receivership  which  is  a  provisional  and  pro 
tempore  scheme  for  the  preservation  of  the  property  and 
estate  of  the  corporation  pending  the  adjustment  of  the  rights 
which  are  involved  in  the  litigation  in  which  the  appointment 
is  made.  It  has  no  effect  to  dissolve  the  corporation  or  to 
devest  its  title  to  its  property,  but  the  possession  of  such 
property  passes  for  ^^^  the  time  being  to  the  receivers,  and, 
as  its  value  is  largely  dependent  upon  the  continued  and  reg- 
ular operation  of  the  road,  the  receivers  are  generally  em- 
powered and  authorized  to  operate  it.  Except  as  thus  inter- 
fered with,  the  corporation  retains  its  corporate  functions 
unimpaired,  and  may  sue  and  be  sued :  Ohio  Ry.  Co.  v.  Rus- 
sell, llo  111.  52,  3  N.  E.  561 ;  Decker  v.  Gardner,  124  N.  Y. 
334,  26  N.  E.  814,  11  L.  R.  A.  480.  Such  receiver  are  neither 
bound  nor  authorized  to  pay  corporate  debts  which  accrued 
before  their  appointment,  though  by  order  of  court  operating 
expenses  incurred  within  a  limited  time  prior  to  such  appoint- 
ment are  sometimes  excepted  from  the  rule  here  stated.  Out- 
standing corporate  contracts  of  the  corporation  cannot  be 
enforced  against  the  receivers  unless  the  latter  adopt  them; 
24  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  22.  If  not  liable  on 
corporate  contracts  made  before  their  appointment,  it  would 
seem  to  follow  for  equally  strong,  if  not  for  stronger,  reasons 
that  the  receivers,  in  taking  temporary  possession  and  control 
of  the  property  for  the  purpose  of  preserving  it  pendente 
lite,  do  not  assume  liability  for  corporate  torts,  the  injurious 
effects  of  which  had  culminated  while  the  road  was  still  oper- 
ated by  the  corporation :  Northern  Pacific  Ry.  Co.  v.  Ileflin, 
83  Fed.  93,  27  C.  C.  A.  460;  Decker  v.  Gardner,  124  N.  Y. 
334,  26  N.  E.  814,  11  L.  R.  A.  480.  This  rule  seems  to  be 
impliedly  recognized  by  this  court  in  Brockert  v.  Central 
Iowa  R.  R.  Co.,  82  Iowa,  369,  47  N.  W.  1026.  Whether  such 
action  could  be  maintained  against  the  receiver  on  leave  being 
obtained  therefor  from  the  court  having  jurisdiction  of  the 
receivership  proceedings  we  need  not  consider,  as  it  is  con- 
ceded that  no  leave  was  asked  for  or  given. 
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The  receiver,  it  must  be  borne  in  mind,  is  not  the  repre- 
sentative of  the  company,  but  is  rather  an  officer  or  repre- 
sentative of  the  court,  who  holds  the  property  as  nearly  as 
may  be  in  the  condition  in  which  he  receives  it.  As  we  have 
already  said,  he  does  not  become  a  party  to  its  *''®  outstand- 
ing contracts  unless  he  sees  fit  to  adopt  them,  and  even  in  this 
his  acts  are  subject  to  the  approval  and  authority  of  the 
court.  Instead  of  being  an  agent  or  representative  of  the 
corporation,  his  relation  thereto  is  more  analogous  to  that  of 
a  sheriff  holding  its  property  under  judicial  order  or  process 
awaiting  final  order  for  its  disposition.  "Whether  this  rule 
would  apply  to  a  receiver  in  proceeding  to  wind  up  the  corpo- 
rate business  and  dissolve  the  corporation,  or  whether  an  ac- 
tion for  the  tort  of  the  company  may  be  maintained  against 
the  receiver  on  leave  being  granted  by  the  court  appointing 
him,  we  need  not  consider,  as  the  record  presents  no  such  con- 
ditiom. 

We  are  constrained  to  hold  that  under  the  record  before 
us  plaintiff  shows  no  cause  of  action  against  the  defendants, 
and  the  judgment  of  the  superior  court  must  therefore  be  re- 
versed. 


A  Receiver  is  not  Liable  for  a  Tort  committed  by  the  corporation 
prior  to  his  appointment,  and  hence  is  not  a  proper  party  in  an  action 
to  recover  damages  therefor:  Note  to  Shedd  v.  Seefeld,  120  Am. 
St.  Rep.  279.  In  Emory  v.  Faith,  113  Md.  253,  77  Atl.  386,  it  is 
decided  that  no  action  can  be  maintained  against  the  receiver  of  a 
partneiship  to  recover  damages  for  an  injury  occasioned  by  the 
negligence  of  the  partners  before  the  receiver  was  appointed.  The 
remedy  of  the  injured  person  is  against  the  partners  individually. 


HALL  V.  HENNINGER. 

[145  Iowa,  230,  121  N.  W.  6.] 

LANDLORD  AND  TENANT. — ^A  Tenant  Holding  Over  more 
than  thirty  days  after  the  expiration  of  his  lease  becomes  a  tenant 
at  will,  and  thirty  days'  notice  in  writing  is  necessary  to  terminate 
the  tenancy,     (p.  416.) 

LANDLORD  AND  TENANT— Holding  Over  by  Tenant.— After 
the  death  of  a  lessor,  owning  a  life  estate,  the  tenant,  if  he  continues 
in  possession,  is  one  holding  over  after  the  expiration  of  his  term, 
and  may  be  dispossessed  by  an  action  for  the  recovery  of  real  property 
or  by  an  action  of  forcible  entry  under  the  code.     (p.  416.) 

LANDLORD  AND  TENANT— Holding  Over  by  Tenant.— After 
the  death  of  a  lessor  owning  a  life  estate,  the  remainderman  may  elect 
to  allow  a  tenant  holding  over  to  remain  subject  to  the  obligation 
to  pay  rent,  or  by  proper  steps  to  oust  him  from  possession.  If  he 
©lects  to  allow  the  tenant  to  remain  for  thirty  days,  he  is  not  entitled 
to  either  remedy  until  after  service  of  thirty  days'  notice  to  quit  aa 
provided  by  statute,     (p.  416.) 
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INJUNCTIONS — Eemedy  at  Law. — It  is  a  Eule  in  equity,  pecu- 
liarly applicable  to  actions  in  which  an  injunction  is  sought,  that 
relief  will  not  be  granted  where  there  is  a  plain,  speedy  and  adequate 
remedy  at  law.     (p.  417.) 

EQUITABLE  ACTIONS — Possession  of  Real  Property.— Courts 
of  equity  are  extremely  reluctant  to  deal  with  questions  affecting 
the  possession  of  real  estate,  and  will  not,  as  a  general  rule,  interfere 
to  change  the  possession  from  one  to  another  or  to  transfer  it  to  one 
whose  rights  have  not  been  established  at  law.     (p.  417.) 

INJUNCTIONS — Trespass  on  Eeal  Property. — Courts  of  equity 
will,  under  certain  circumstances,  interfere  by  injunction  to  prevent 
trespasses  upon  real  estate,  but  to  authorize  such  interference  there 
must  exist  some  distinct  ground  of  equitable  jurisdiction,     (p.  417.) 

INJUNCTION — Recovery  or  Change  of  Possession  of  Realty. — 
Injunction  is  not  a  proper  remedy  to  recover  the  possession  of  real 
property  held  by  a  tenant  after  the  expiration  of  his  lease  under 
a  claim  of  right  to  so  hold.     (p.  419.) 

ACTION — Transfer  to  Law  Calendar. — Where  the  relief  asked 
in  an  action  is  such  as  equity  only  can  grant,  the  cause  will  not  be 
transferred  to  the  law  calendar,  but  will  be  dismissed,  if  the  facts 
are  not  such  as  to  entitle  the  plaintiff  to  such  relief,  although  he 
might  have  a  remedy  in  a  proper  action  at  law.     (p.  419.) 

Suit  to  enjoin  defendant's  ward  from  interfering  with  the 
possession  of  certain  real  estate  and  the  alleged  right  of  the 
tenant  of  the  plaintiff  to  occupy  such  premises  under  a  lease. 
A  motion  to  dissolve  a  preliminary  injunction  was  overruled, 
and  in  a  trial  on  the  merits  a  permanent  injunction  was 
granted.     The  defendant  appealed. 

0.  S.  Franklin  and  Mills  &  Perry,  for  the  appellant. 

Clark  &  Byers,  for  the  appellee. 

2**  McCLAIN,  J,  The  real  estate,  possession  of  which  is 
involved  in  this  controversy,  consists  of  a  forty-acre  tract  of 
land  belonging  in  1907  to  Mrs.  Mary  Racine,  while  another 
forty-acre  tract  adjoining  the  one  above  referred  to  on  the 
south  was  owned  by  Mrs.  Racine  as  life  tenant  with  remainder 
over  to  the  children  of  a  second  marriage.  On  her  death  in 
December  of  that  year  her  children  by  the  first  marriage  be- 
came under  her  will  the  owners  in  common  of  the  north  forty, 
and  they  are  represented  in  this  suit  by  the  plaintiff,  who, 
as  administrator  with  the  will  annexed,  on  his  appointment 
in  January,  1908,  became  entitled  ^^^  to  hold,  manage  and 
rent  said  north  forty  acres  on  behalf  of  the  devisees  and  is 
practically  their  agent  in  charge  of  the  land.  For  several 
years  prior  to  the  death  of  Mrs.  Racine,  her  son  Francis,  who 
resided  with  her  on  the  south  forty-acre  tract,  was  her  ten- 
ant, at  least  as  to  the  land  in  controversy,  paying  two  hundred 
and  seventy-five  dollars  per  year  rent  for  both  tracts.  The 
lease,  as  it  would  appear  from  the  evidence,  was  originally 
written,  but  was  orally  continued  from  year  to  year.  The 
evidence  tends  to  show  that  prior  to  the  death  of  his  mother 
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Francis  Racine  had  an  oral  arrangement  with  her  to  keep  the 
land  for  another  year  commencing  March  1,  1908,  provided 
he  should  desire  to  do  so.  There  had  also  been  negotiations 
between  one  ]\Iilboume  and  ]\Iary  Racine  with  reference  to 
a  lease  of  the  land  in  the  event  that  Francis  did  not  desire 
to  retain  it  for  another  year,  and  the  latter  had  for  a  short 
time  in  the  fall  of  1907  been  absent  in  Colorado  with  a  view 
of  locating  a  homestead ;  but  no  homestead  was  in  fact  located, 
and  defendant  returned  before  his  mother's  death,  whereupon 
Milbourne  abandoned  his  intention  of  taking  the  farm.  Dur- 
ing the  fall  of  1907  Francis  had  fall-plowed  a  part  of  the 
land  with  the  prospect  of  having  it  for  another  year,  and 
had  an  understanding  with  Milbourne  that  if  the  latter  took 
the  land  Francis  should  be  paid  for  his  work.  Soon  after 
the  death  of  his  mother,  Francis  had  a  conversation  with  this 
plaintiff  as  to  whether  he  should  retain  the  north  forty-acre 
tract,  and  expressed  his  desire  to  do  so,  but  declined  to  agree 
to  a  rental  of  four  dollars  per  acre,  offering  to  pay  three  dol- 
lars. From  this  time  forward  there  was  no  change  in  the  situa- 
tion of  the  parties  until  after  March  1st,  when  Francis  went 
upon  the  land  in  controversy,  broke  the  corn-stalks  on  sev- 
eral acres  thereof,  and  subsequently  did  some  plowing.  While 
thus  engaged  in  plowing,  one  Huffman,  who  had  on  March 
11th  entered  into  a  written  contract  of  lease  for  the  land 
with  plaintiff,  came  to  take  possession  of  the  land,  but  was 
refused  permission  to  do  so  ^"^  by  Francis  and  was  excluded 
from  possession.  On  April  8,  1908,  plaintiff  filed  his  petition 
in  equity  in  the  district  court  against  Francis  Racine,  alleging 
right  of  possession  under  the  devisees  of  Mrs.  Racine's  will, 
and  charging  that  defendant,  without  any  right  whatever 
to  do  so,  entered  upon  the  premises  and  commenced  to  work 
thereon  and  refused  to  permit  Huffman,  as  plaintiff's  tenant, 
to  enter  upon  said  premises,  and  further  charged  that  unless 
the  said  defaidant  Avas  restrained  by  writ  he  would  continue 
without  right  to  hold  possession  of  said  premises  and  to  evict 
therefrom  and  from  the  possession  thereof  the  plaintiff  and 
his  tenant,  said  Huffman,  wherefore  plaintiff  prayed  a  tem- 
porary writ  of  injunction  restraining  said  defendant  from 
interfering  with  said  premises  and  from  preventing  said  Huff- 
man from  occupying  and  using  said  premises  under  his  lease, 
and  further  that  upon  final  hearing  said  writ  be  made  perma- 
nent. Subsequently  in  proper  proceedings  the  defendant  was 
found  to  be  an  incapable  person,  and  one  George  Henninger 
was  appointed  guardian  of  his  property  and  was  on  appli- 
cation substituted  as  defendant  in  this  suit.  In  the  meantime 
a  temporary  restraining  order  had  been  issued,  which  Hen- 
ninger, as  substituted  defendant,  moved  to  have  dissolved  on 
the  ground  that  Francis  Racine  was  in  peaceable  possession 
of  the  property  at  the  time  of  the  institution  of  plaintiff's 
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suit  and  continued  in  such  possession,  and  that  a  temporary 
injunction  had  been  issued  without  hearing  or  notice,  and 
further  that  plaintiff  had  a  plain,  speedy  and  adequate  rem- 
edy at  law.  On)  this  motion  to  dissolve  a  hearing  was  had, 
as  the  result  of  which  the  court  overruled  defendant's  motion 
to  dissolve  the  temporary  injunction.  Thereafter  the  case 
came  to  final  hearing  on  the  same  evidence  which  had  been 
submitted  for  both  parties  on  the  motion  to  dissolve  the  tem- 
porary restraining  order,  and  the  court  entered  a  decree  mak- 
ing the  temporary  injunction  permanent,  and  perpetually 
and  forever  enjoining  and  restraining  Francis  ^^'^  Racine 
and  his  guardian  from  interfering  with  the  possession  of  the 
premises  and  from  in  any  manner  preventing  or  interfering 
with  Huffman's  right  as  tenant  under  the  plaintiff  to  occupy 
and  use  said  premises.  The  appeal  by  defendant  is  from  the 
ruling  of  the  court  on  the  preliminary  hearing  and  from  its 
decree  on  the  final  hearing. 

1.  The  first  question  to  be  determined  is  as  to  the  possession 
of  the  premises  prior  to  and  at  the  time  of  the  institution 
of  plaintiff's  suit.  AVithout  setting  out  in  full  the  evidence, 
it  is  sufficient  to  state  our  conclusion  therefrom  that  Francis 
Racine,  who  will  hereafter  be  designated  as  "defendant," 
although  now  represented  by  his  guardian,  was  in  continuous 
possession  of  the  premises  from  a  time  antedating  his  mother's 
death  until  the  institution  of  the  suit.  He  had  plowed  the 
land  in  the  fall  under  an  arrangement  with  his  mother  that 
he  was  to  have  the  premises  for  another  year  save  on  a  contin- 
gency which  did  not  happen.  No  one  had  asserted  any  right 
of  possession  as  against  him  prior  to  the  1st  of  March.  What- 
ever may  have  been  the  right  of  plaintiff  after  the  death  of 
Mary  Racine  to  recover  possession  of  the  premises  from  de- 
fendant as  her  tenant,  the  conversation  between  plaintiff  and 
defendant  indicated  that  it  was  in  the  contemplation  of  these 
parties  that  defendant  might  on  some  condition  continue  in 
possession  as  tenant,  and  no  steps  had  been  taken  by  plaintiff 
to  recover  possession  from  defendant.  In  pursuance  of  a 
claim  by  defendant  that  he  desired  to  retain  the  land  for  an- 
other year  as  tenant,  he  went  upon  the  premises  in  March 
under  an  assertion  of  continuous  right  of  possession,  and  ex- 
ercised all  the  rights  of  possession  which  anyone  could  exer- 
cise or  attempt  to  exercise  with  reference  to  the  land.  He  was 
thus  in  possession  when  his  rights  were  first  questioned  by 
Huffman  attempting  to  take  possession  under  his  lease  with 
plaintiff,  and  by  reason  of  defendant's  insistence  on  his  pres- 
ent right  to  occupy,  Huffman  was  prevented  from  ^^^  taking 
or  exercising  any  of  the  rights  of  possession.  Plaintiff's  pe- 
tition in  itself  recognizes  defendant's  actual  possession,  for 
it  asserts  that  if  not  restrained  he  will  continue  to  hold  posses- 
sion and  to  evict  therefrom  the  plaintiff  and  his  tenant.     It 
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is  plain,  therefore,  that  there  was  neither  allegation  nor  proof 
of  any  trespass  by  the  defendant.  His  acts  in  March  were 
done  under  claim  of  possession  continvious  from  a  time  prior 
to  his  mother's  death,  when  he  was  unquestionably  a  tenant, 
down  to  the  time  of  suit.  Counsel  for  defendant  expressly 
avoided  raising  any  issue  of  fact  as  to  the  possession  by  de- 
fendant as  above  recited.  The  court  accepted  this  view  of  the 
case  and  made  the  issue  to  be  determined  turn  on  whether 
defendant  had  a  contract  with  his  mother  whereby  he  was 
to  farm  the  land  for  the  year  ending  March  1,  1908.  Evi- 
dently, however,  this  would  not  be  controlling  on  the  ques- 
tion of  possession.  Defendant  might  have  been  in  actual  and 
continuous  possession  without  any  express  oral  or  written 
agreement.  It  did  appear  that  he  had  paid  rent  for  previous 
years,  and  that  plaintiff  asked  him  to  pay  for  the  year  end- 
ing March  1,  1908. 

2.  On  the  death  of  his  mother,  defendant  was  a  tenant  hold- 
ing over  after  the  expiration  of  his  lease :  1  McAdam  on 
Landlord  and  Tenant,  37 ;  1  Tiffany  on  Real  Property,  sees. 
32,  224.  After  that  time  defendant  could  have  been  dis- 
possessed by  plaintiff  in  an  action  for  the  recovery  of  real 
property  (saving  his  right  to  emblements)  (see  Code,  sec. 
4183),  or  by  an  action  of  forcible  entry,  under  Code,  section 
4208 ;  but  in  order  to  secure  the  summary  remedy  for  forcible 
entry  and  detention,  three  days'  notice  to  quit  would  have 
been  necessary:  See  Code,  sec.  4217.  After  thirty  days  the 
defendant  became  a  tenant  at  will,  and  to  terminate  such 
tenancy  at  will  thirty  days'  notice  in  writing  was  necessary: 
Heiple  v.  Reinhart,  100  Iowa,  525,  69  N.  W.  871 ;  McClelland 
v.  Wiggins,  109  Iowa,  673,  81  N.  W.  156.  The  ^se  property 
was  agricultural  land,  and  therefore  the  tenancy  could  be  ter- 
minated only  on  March  1st:  See  Code,  sec.  2991.  But  by 
serving  a  proper  notice  any  time  prior  to  thirty  days  preced- 
ing March  1',  1908,  defendant's  tenancy  could  have  been  ter- 
minated on  that  date.  Therefore  plaintiff ,  with  knowledge  that 
defendant  was  in  possession  of  the  land  as  tenant  holding  over 
after  his  mother's  death,  had  his  election  to  allow  him  to 
remain,  subject  to  the  obligation  to  pay  rent,  or  by  proper 
steps  to  oust  him  from  his  possession.  If  plaintiff  elected 
to  allow  him  to  remain  for  thirty  days,  he  was  then  not  enti- 
tled to  either  remedy  until  after  service  of  thirty  days'  notice 
to  quit,  as  provided  by  statute.  At  the  time  this  suit  was 
instituted  on  April  8,  1908,  defendant,  theretofore  in  posses- 
sion as  tenant  at  will,  had  a  legal  right  not  to  be  deprived 
of  possession  without  the  statutory  notice. 

3.  Plaintiff  sought,  however,  to,  in  effect,  deprive  defendant 
of  his  possession  without  the  statutory  notice  by  instituting 
an  action  in  equity  for  an  injunction,  under  which  he  secured 
without  notice  a  temporary  restraining  order  depriving  the 
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defendant  of  rights  which  he  had  at  law  to  remain  in  posses- 
sion until  his  rightful  possession  was  terminated  by  proper 
notice.  It  seems  to  us  quite  evident  that  a  court  of  equity 
should  not  in  this  summary  manner  deprive  one  in  possession 
of  the  right  secured  to  him  by  statute.  Surely  a  court  of 
equity  has  not  jurisdiction  to  abridge  rights  which  are  spe- 
cifically protected  as  against  the  usual  legal  remedies,  or  to 
ignore  the  limitations  imposed  upon  the  exercise  of  such  reme- 
dies. In  the  first  place,  it  is  a  rule  in  equity  peculiarly  appli- 
cable to  actions  in  which  injunction  is  sought  that  such  re- 
lief will  not  be  granted  where  there  is  a  plain,  speedy  and 
adequate  remedy  at  law:  Forbes  v.  Carl,  125  Iowa,  317,  101 
N.  W.  100 ;  Home  Sav.  &  T.  Co.  v.  Hicks,  116  Iowa,  114,  89  N. 
W.  103;  Ewing  v.  Webster  City,  103  Iowa,  226,  72  N.  W. 
511 ;  Waterloo  v.  Waterloo  St.  R.  Co.,  71  Iowa,  193,  32  N.  W. 
329. 

^'^'^  In  the  second  place,  "courts  of  equity  are  extremely 
reluctant  to  deal  with  questions  affecting  the  possession  of 
real  estate.  Legal  remedies  are  usually  adequate  for  the  pro- 
tection of  the  parties,  and  equity  will  not,  as  a  general  rule, 
interfere  to  change  the  possession  from  one  to  another  or  to 
transfer  it  to  one  whose  rights  have  not  been  established  at 
law":  Forbes  v.  Carl,  125  Iowa,  317,  101  N.  W.  100.  And  in 
Doidge  v.  Bruce,  141  Iowa,  210,  119  N.  W.  624,  this  court  held 
erroneous  a  decree  the  effect  of  which  was  to  transfer  the  pos- 
session from  one  person  claiming  to  hold  it  rightfully  under 
a  tenant  to  another,  who  claimed  right  of  possession  as  land- 
lord, and  the  court  remarks  that,  with  reference  to  an  action 
brought  to  secure  and  preserve  to  the  landlord  the  possession 
of  the  property,  "It  is  sufficient  to  say  that  defendant  is  in 
possession  under  a  claim  of  right,  and  that  plaintiff  has  not  the 
possession  of  the  property.  Courts  of  equity  will  not  in  such 
cases  attempt  to  adjudicate  the  title  or  right  of  possession." 

In  another  case  this  court  has  said:  "Courts  of  equity  will 
under  certain  circumstances  interfere  by  injunction  to  prevent 
trespasses  upon  real  estate,  but  to  authorize  such  interference 
there  must  exist  some  distinct  ground  of  equitable  jurisdic- 
tion, such  as  the  insolvency  of  the  party  sought  to  be  enjoined, 
the  prevention  of  waste  or  irreparable  injurj'^,  or  multiplicity 
of  suits":  Council  Bluffs  v.  Stewart,  51  Iowa,  385,  1  N.  W. 
628.  And  to  the  same  effect,  see  Minneapolis  etc.  R.  Co.  v. 
Chicago  etc.  R.  Co.,  116  Iowa,  681,  88  N.  W.  1082. 

This  seems  to  be  the  uniform  rule,  not  only  in  this  state 
but  elsewhere:  O'Neil  v.  McKcesport,  201  Pa.  386,  50  Atl. 
920;  Fredericks  v.  Huber,  180  Pa.  572,  37  Atl.  90;  Vaughn 
V.  Yawn,  103  Ga.  557,  29  S.  E.  759;  Wehmer  v.  Fokenga, 
57  Neb.  510,  78  N.  W.  28.  In  the  case  of  Troy  &  Bos- 
ton R.  Co.  V.  Boston  etc.  R.  Co.,  86  N.  Y.  107,  the  court 
Bays:  "The  cause  of  action,  if  anything,  is  a  trespass,  and  that 
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will  not  authorize  the  *^*  interference  of  a  court  of  equity. 
Without  going  further  back,  we  may  recall  with  profit  the 
words  of  Kent,  C,  in  Jerome  v.  Ross,  7  Johns.  Ch.  315,  11 
Am.  Dec.  484.  'The  objection  to  the  injunction,'  he  says, 
*in  cases  of  private  trespass,  except  under  very  special  cir- 
cumstances, is  that  it  would  be  productive  of  public  incon- 
venience by  drawing  cases  of  ordinary  trespass  within  the 
cognizance  of  equity  and  by  calling  forth  on  all  occasions  its 
power  to  punish  by  attachment,  fine  and  imprisonment  for 
a  further  commission  of  trespass,  instead  of  the  more  gentle 
common-law  remedy  by  action  and  the  assessment  of  dam- 
ages by  a  jury. '  " 

And  where,  as  here,  the  action  is  not  one  of  trespass,  but 
one  of  right  to  possession,  the  suggestion  of  Chancellor  Kent 
is  entitled  to  even  greater  force.  An  instructive  case  is  that 
of  Black  V.  Jackson,  177  U.  S.  349,  20  Sup.  Ct.  Rep.  648,  44 
L.  ed.  801,  which  was  an  appeal  from  a  judgment  in  the 
supreme  court  in  the  territory  of  Oklahoma  awarding  a  man- 
datory injunction  to  one  who  claimed  possession  of  land  un- 
der a  homestead  entry  as  against  another  claimant  in  posses- 
sion under  an  entry  which  had  been  declared  invalid  and  can- 
celed. After  pointing  out  that  by  decisions  of  the  lower 
court  it  had  been  well  settled  in  other  cases  that  ejectment 
might  have  been  maintained  by  the  plaintiff  against  the  de- 
fendant, or  an  action  for  the  recovery  of  possession  by  forcible 
entry  and  detainer,  the  court  says :  "If  Black  prevents  Jack- 
son from  taking  possession  of  the  eighty  acres  in  question,  he 
is  entitled  to  bring  his  action  of  forcible  entry  and  detainer, 
unless  it  appears  that  the  land  office  erred  as  a  matter  of  law 
in  deciding  for  him.  It  is  not  meant  by  this  that  the  action 
for  forcible  entry  and  detainer  is  the  only  remedy  that  can 
be  adopted  by  the  plaintiff."  And  the  court  holds  that  to 
allow  an  injunction  in  such  case  is  to  deprive  the  defendant 
of  his  right  to  jury  trial.  Quoting  with  approval  ^^^  from 
an  Oklahoma  case,  the  court  further  says:  **We  still  hold  to 
the  well-settled,  if  not  universally  established,  doctrine  that, 
when  a  party  has  a  plain  and  adequate  remedy  at  law,  he 
cannot  invoke  the  powers  of  a  court  of  equity  to  issue  a  writ 
of  injunction."  The  court  quotes  further  from  Lacassagne 
V.  Chapius,  144  U.  S.  119,  12  Sup.  Ct.  Rep.  659,  36  L.  ed. 
368,  as  follows:  "The  plaintiff  was  out  of  possession  when 
he  instituted  this  suit,  and  by  the  prayer  of  this  appeal  he  at- 
tempts to  regain  possession  by  means  of  the  injunction  asked 
for.  In  other  words,  the  effort  is  to  restore  to  plaintiff  by 
injunction  rights  of  which  he  had  been  deprived.  The  func- 
tion of  an  injunction  is  to  afford  preventive  relief,  not  to  re- 
dress alleged  wrongs  which  had  been  committed  already.  An 
injunction  will  not  be  used  to  take  property  out  of  the  posses- 
sion of  one  party  and  put  it  into  that  of  another The 
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plaintiff  has  a  full,  adequate  and  complete  remedy  at  law,  and 
the  case  is  not  one  for  the  jurisdiction  of  a  court  of  equity." 

In  Bodwell  v.  Crawford,  26  Kan.  292,  40  Am.  Rep.  306, 
the  court  speaks  of  an  action  at  law  as  bein<?  the  ordinary 
remedy  for  the  recovery  of  possession  of  real  estate,  and  refers 
also  to  the  remedy  by  forcible  entry  and  detainer,  and  then 
says:  "Both  are  actions  at  law.  Has  he  the  further  remedj'' 
of  injunction?  Counsel  for  plaintiff  concede  that  this  is  a 
case  of  first  impression,  and  that  a  careful  examination  of  the 
authorities  discloses  no  precedent  for  such  an  action.  They 
insist,  however,  that  our  statute  concerning  injunctions  is  very 
broad — broad  enough  to  cover  such  a  case  as  this — and  that 
unless  equity  will  interfere  there  is  no  adequate  remedy. 
Section  238  of  the  Code  authorizes  'restraining  the  commis- 
sion or  continuance  of  an  act,  the  commission  or  continuance 
of  which,  during  the  litigation,  would  produce  injury  to  the 
plaintiff.'  The  unauthorized  possession  by  defendant  is,  of 
course,  an  injury  to  plaintiff's  rights,  and  entitles  him 
^^®  to  relief;  but  no  one  will  contend  that  a  mere  unlawful 
possession  gives  occasion  for  the  interference  of  a  court  of 
equity.  The  reasons  for  this  are  familiar  to  every  lawyer. 
In  equity  neither  party  is  of  right  entitled  to  a  jury,  but 
the  constitution  preserves  inviolate  the  right  of  trial  by  jury 
as  it  exists  at  the  common  law,  and  an  action  for  the  recovery 
of  real  estate  is  one  in  which  at  common  law  parties  are  en- 
titled to  a  trial  by  jury.  They  have  a  right  to  the  verdict 
of  a  jury  upon  the  questions  Avhether  plaintiff  was  owner, 
whether  the  defendant  was  in  possession,  and  whether,  if  so, 
the  possession  was  unlawful."  "What  is  thus  said  by  the  su- 
preme court  of  Kansas  is  pertinent  to  the  claim  that  plaintiff 
in  the  case  before  us  might  have  an  injunction  by  way  of 
auxiliary  relief.  The  fact  is,  however,  that  an  injunction 
was  the  only  relief  prayed  for  and  constituted  the  very  gist 
of  plaintiff's  action,  and  that  on  the  final  hearing  the  injunc- 
tion was  made  perpetual,  so  that  the  practical  effect  of  the 
decree  was  to  adjudicate  the  right  to  possession  of  the  prop- 
erty as  between  plaintiff  and  defendant. 

It  is  urged  that  the  form  of  the  action  is  immaterial,  and 
that,  in  the  absence  of  a  motion  to  transfer  to  the  law  docket, 
the  court  might  properly  proceed;  but  it  is  well  settled  that 
where  the  relief  asked  is  such  relief  as  equity  only  can  grant, 
plaintiff's  action  will  be  dismissed  if  the  facts  are  not  such 
as  to  entitle  him  to  that  relief,  although  he  might  have  a 
remedv  in  a  proper  action  at  law:  Cooper  v.  Cedar  Rapids, 
112  Io\va,  367,  83  N.  W.  1050;  Kelly  v.  Andrews,  94  Iowa, 
484,  62  N.  W.  853;  Ilartwig  v.  lies,  131  Iowa,  501,  109  N.  W. 
18.  It  would  have  been  idle  for  defendant  to  move  to  trans- 
fer the  ease  to  the  law  docket,  for  the  relief  aslced  was  such 
as  could  not  be  awarded  in  an  action  at  law:  Code,  sees.  3427, 
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4354.  While  an  injunction  may  under  some  circumstances 
be  awarded  as  auxiliary  relief  in  an  action  at  law,  we  discover 
no  authority  for  holding  that,  where  injunction  is  **^  the 
sole  relief,  the  case  may  be  transferred  to  the  law  docket  and 
the  issue  determined  by  jury  trial.  If  defendant  was  entitled 
to  a  jury  trial,  as  the  authorities  already  cited  clearly  show, 
then  plaintiff's  action  in  equity  cannot  be  maintained.  Even 
if  defendant  were  in  fact  a  trespasser,  he  had  a  right  to  a 
determination  in  law  of  that  question,  and  only  after  the 
right  of  possession  as  between  him  and  the  plaintiff  had  been 
adjudicated  would  it  be  competent  for  a  court  of  equity  to 
enjoin  him  from  a  repetition  of  his  trespass.  The  petition 
in  this  case  avers  no  circumstances  justifying  the  interference 
of  a  court  of  equity. 

Finding,  as  we  do,  however,  that  defendant  was  not  a  tres- 
passer, but  was  in  actual  and  continuous  possession  of  the  real 
property  in  controversy,  it  is  plain  that  plaintiff  misconceived 
his  remedy.  He  should  have  taken  the  proper  steps  to  re- 
cover possession  of  the  property,  and  the  court  should  have 
dissolved  the  temporary  injunction  on  defendant's  motion, 
and  should  not  have  awarded  him  a  decree  for  a  permanent 
injunction. 

The  decree  of  the  lower  court  is  therefore  reversed. 

Weaver,  J,,  dissented. 


Tenants  at  Will  are  Entitled  to  Notice  to  Quit:  Note  to  Wasliington 
▼.  Moore,  120  Am.  St.  Eep.  42. 

Injunctions  Against  Trespass  on  Eealty  are  discussed  in  the  note 
to  Moore  v.  Halliday,  99  Am.  St.  Eep.  731. 


DIECOIANN    V.    CHICAGO    AND    NORTHWESTERN 
RAILWAY  COMPANY. 

[145  Iowa,  250,  121  N.  W.  676.] 

CARRIEES — Passengers — ^When  Relation  Commences. — A  per- 
son who  goes  to  the  station  of  a  railway  company  within  a  reasonable 
time  prior  to  the  hour  set  for  the  departure  of  a  train,  with  the  bona 
fide  intention  of  taking  passage  thereon,  and  there,  either  by  purchas- 
ing a  ticket  or  in  some  other  manner,  indicates  such  intention  to  the 
carrier,  is  considered  a  passenger  and  entitled  to  all  the  rights  and 
privileges  which  the  law  attaches  to  that  relation,     (pp.  423,  424.) 

CARRIER — Injury  of  Passenger  at  Railway  Station. — A  person 
at  a  railroad  station,  within  a  reasonable  time  prior  to  the  hour  set 
for  the  departure  of  a  train,  with  the  bona  fide  intention  of  taking 
passage  thereon,  is  entitled  to  the  degree  of  care  due  a  passenger;  and 
when  he  is  there  injured  by  a  train,  the  burden  is  cast  on  the  carrier 
to  negative  the  inference  or  presumption  of  negligence  by  it.  (p. 
424.) 
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RAILROADS — Speed  in  Open  Country. — No  conceivable  rate  of 
speed  of  a  railroad  train  in  the  open  country  will  be  held  to  constitute 
negligence  as  a  matter  of  law.       (p.  424.) 

RAILROADS — Speed  Over  Streets  and  Through  Stations. — The 
running  of  railroad  trains  over  streets  or  crossings,  or  on  station 
grounds  where  passengers  may  rightfully  be,  at  a  high  rate  of  speed, 
may  constitute  negligence  as  a  matter  of  fact.     (pp.  424,  425.) 

CARRIERS — Care  Due  Passenger  at  Station. — ^The  rule  of  care 
due  a  passenger  applies  from  the  moment  he  enters  the  station  for  the 
purpose  of  embarking  upon  an  approaching  train,  and  he  has  the  right  to 
expect  that  in  going  to  the  train  and  entering  the  cars  at  the  place  pre- 
pared for  that  purpose  his  safety  will  be  vigilantly  guarded,     (p.  425.) 

CARRIERS  —  Care  Due  Passengers  at  Station. —  Where  the 
tracks  at  a  station  are  so  arranged  that  passengers  intending  to  take 
a  certain  train  must  cross  some  of  them,  if  due  care  requires  the  timely 
announcement  of  the  approach  of  a  train,  the  illumination  of  the  path, 
or  the  services  of  a  guide  or  escort,  the  failure  to  provide  such  safe- 
guards, or  properly  to  use  the  same,  is  negligence,     (p.  426.) 

CARRIERS — Invitation  on  Direction  of  Agent. — The  untimely 
invitation  or  direction  of  an  agent  of  a  railroad  company  to  passengers 
to  cross  certain  tracks  to  embark  on  a  waiting  train,  whereby  they 
are  led  into  danger  and  injured,  constitutes  negligence  for  which  the 
carrier  is  liable  unless  relieved  by  showing  want  of  care  on  the  part 
of  the  passenger,     (p.  426.) 

CARRIERS — Crossing  Tracks  at  Station. — The  fact  that  a  pas- 
senger undertakes  to  cross  a  track  at  a  station  on  which  he  knows  a 
train  is  approaching  is  not  necessarily  negligence  in  law  or  in  fact. 
(p.  427.) 

CARRIER — Crossing  Tracks  at  Invitation  of  Agent. — Where  a 
railroad  station  is  so  arranged  that  certain  tracks  must  be  crossed  in 
order  to  reach  a  train,  a  waiting  passenger  is  entitled  to  assume  a 
reasonably  safe  way  has  been  provided  and  that  an  announcement  and 
invitation  by  the  agent  to  cross  is  given  in  due  time;  and  he  is  not, 
as  a  matter  of  law,  guilty  of  contributory  negligence  in  crossing  the 
tracks,  escorted  by  the  agent,  in  the  face  of  an  approaching  train. 
(p.  427.) 

NEGLIGENCE — Contributory  Negligence  as  a  Question  of  Law. 
Contributory  negligence  is  peculiarly  a  question  of  fact,  and  the  court 
should  not  attempt  to  dispose  of  it  peremptorily,  save  where  the  cir- 
cumstances are  clear  and  undisputed,  and  are  of  such  character  that 
fair  and  unprejudiced  minds  cannot  arrive  at  different  conclusions 
therefrom,     (p.  427.) 

CARRIERS  —  Crossing  Tracks  —  Invitation  of  Agent.  —  An  in- 
vitation, express  or  implied,  by  a  gateman,  station  agent,  conductor,  or 
other  employee  of  a  railroad  company,  to  cross  a  track,  either  for 
access  to  or  exit  from  a  train,  excuses  the  person  attempting  the  cross- 
ing from  the  ordinary  obligation  to  stop,  look,  and  listen  for  approach- 
ing trains,  and  he  may  ordinarily  rely  upon  the  invitation  as  an 
assurance  of  safety,  and  may  assume  that  the  movement  of  cars  and 
trains  over  the  crossing  will  be  regulated  with  due  regard  to  his  safety. 
(pp.  432,  434.) 

RAILROADS.— The  Crossing  of  Railroad  Tracks  with  knowl- 
edge of  an  approaching  train  is  not,  under  all  circumstances,  negli- 
gence. The  question  is  one  of  fact,  depending  upon  the  relative 
distance  of  the  person  and  the  train  from  the  crossing  and  all  the  cir- 
cumstances of  the  particular  case.     (p.  435.) 
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Charles  A.  Clark  &  Son  and  Wm.  G.  Clark,  for  the  appel- 
lant. 

James  C.  Davis,  Clark  &  McLaughlin  and  Grimm,  Trewin 
&  MofEt,  for  the  appellee. 

258  WEAVER,  J.  The  following  facts  are  undisputed: 
The  defendant  operates  a  double  track  railway,  passing  east 
and  west  through  the  town  of  De  "Witt,  Iowa.  The  ticket 
office,  waiting-room,  and  main  platform  of  the  station  are 
north  of  the  tracks.  Trains  move  eastward  on  the  north 
track  and  westward  on  the  south  track,  and  west-bound  pas- 
sengers are  required  to  pass  from  the  main  platform  over  a 
planked  way  across  both  tracks  to  a  platform  on  the  south  side 
in  order  to  board  their  trains.  At  about  11  o'clock  of  the 
night  of  March  31,  1902,  Frederick  J.  Dieckmann,  a  traveling 
salesman,  went  to  the  station  to  take  the  west-bound  train, 
which  was  due  there  about  twenty  minutes  later.  He  pur- 
chased a  ticket  from  De  "Witt  to  Cedar  Rapids,  and  when 
the  approach  of  the  train  was  announced,  or  very  soon  there- 
after, he  picked  up  the  grips  which  he  was  carrying  and 
started  in  the  direction  of  the  south  platform.  At  or  about 
the  same  time  the  station  agent,  taking  a  lantern,  went  in  the 
same  direction,  and  both  he  and  Dieckmann  were  struck  by 
the  train,  the  ^^^  former  being  instantly  killed,  and  the  lat- 
ter mortally  injured,  dying  the  next  day. 

Concerning  the  details  with  which  this  general  outline  of 
conceded  facts  is  to  be  filled,  there  is  some  dispute  and  un- 
certainty. There  is,  however,  evidence  which  tends  to  show 
that  it  was  the  custom  or  practice  of  the  agent,  on  the  ap- 
proach of  west-bound  trains,  to  call  out,  "Train  west!  All 
passengers  cross  over  to  the  south  side."  At  night  he  car- 
ried a  lantern,  and,  after  announcing  the  train,  crossed  over 
to  the  south  platform.  In  so  doing  he  was  in  the  habit  of 
showing  the  planked  way  or  crossing  to  the  passengers  about 
to  depart,  and  assisting  them  over,  if  assistance  appeared  to 
be  needed.  On  the  night  in  question  he  Avas  heard  to  make 
the  usual  announcement;  then,  taking  his  lantern  and  some 
mail  in  his  hand,  started  from  the  office  in  the  direction  of 
the  south  platform,  followed  by  the  deceased.  The  engineer 
in  charge  of  the  locomotive  testifies  that  the  train  was  moving 
at  probably  forty  miles  per  hour,  and  was  one  minute  ahead 
of  schedule  time  as  it  entered  the  De  Witt  yards  and  sixteen 
miles  per  hour  at  the  east  end  of  the  platform,  which  speed 
he  thinks  had  been  reduced  to  eight  miles  when  the  collision 
occurred.  The  headlight  would  not  distinctly  reveal  to  the 
engineer  the  form  of  a  man  at  the  distance  of  one  hundred 
feet,  but  in  his  judgment  it  would  do  so  at  fifty  feet.  For  an 
instant,  as  he  approached,  his  eye  was  diverted  to  the  air 
gauge  of  the  engine,  and,  as  he  looked  forward  again  when 
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very  near  the  crossing,  he  distinctly  saw  two  men  apparently 
running  across  the  track  to  the  south,  one  being  slightly  ahead 
of  the  other,  the  one  in  the  rear  carrying  a  lantern.  Almost 
at  the  same  instant,  and  before  any  effective  measure  could  be 
taken  to  stop  the  train,  both  men  were  struck,  with  the  results 
already  mentioned.  A  witness  for  defendant,  who  claims  to 
have  seen  the  collision,  states  that  the  agent  and  himself  crossed 
the  tracks  in  safety  to  the  south  platform,  and  on  turning 
saw  Dieckmann  ^^^  coming  carrying  three  grips.  On  reach- 
ing the  north  track  witness  says  Dieckmann  fell,  and  arising 
and  hurrying  forward  he  fell  again  on  the  south  track,  when 
the  agent  went  back  and  laid  hold  of  him,  and  was  trying  to 
drag  him  from  the  track  when  the  engine  came  upon  them. 
This  witness  and  the  engineer  are  the  only  persons  testifying 
as  eye-witnesses  of  the  accident,  and  it  is  evident  that  one 
of  them  is  mistaken  as  to  some  of  its  material  circumstances. 
In  corroboration  of  the  engineer's  statement  it  may  also  be 
said  that  the  body  of  the  agent  was  found  under  the  north 
wheel  of  the  engine  or  on  the  north  rail;  while  the  body  of 
deceased  lay  on  the  platform  on  the  south  side  of  the  south 
rail.  Which  story  is  the  more  worthy  of  credit  is  not  a  ques- 
tion for  the  court  to  consider;  nor  are  we  prepared  to  say 
that  if  the  latter  version  is  correct,  it  is  decisive  of  the  case. 

Plaintiff's  claim  for  damages  is  based  upon  the  theory 
that,  when  Dieckmann  went  to  the  station  and  purchased  a 
ticket  for  passage  on  a  train  nearly  due,  the  relation  of  car- 
rier and  passenger  then  became  effective,  and  that  the  rail- 
way company  thereupon  became  bound  to  exercise  the  high- 
est degree  of  care  for  his  safetj^  and  to  provide  him  a  safe 
way  to  the  train  and  opportunity  to  reach  the  platform  with- 
out injury,  as  well  as  to  furnish  proper  escort  and  direction 
to  the  passenger  if  reasonably  necessary  to  insure  such  safety. 
In  these  respects  it  is  alleged  the  company  was  negligent. 
The  defendant  denies  negligence  on  its  part,  and  insists  that 
the  intestate  was  clearly  guilty  of  contributory  negligence. 
Upon  a  former  submission  the  ruling  of  the  trial  court  direct- 
ing a  verdict  for  defendant  was  sustained,  but,  a  petition 
for  rehearing  having  been  granted,  the  case  has  been  re- 
argued by  counsel  on  both  sides  with  great  thoroughness. 
The  material  questions  may  be  considered  in  the  following 
order : 

1.  We  will  first  inquire  as  to  the  relation  existing  between 
the  appcjlant  and  the  deceased  at  the  time  of  the  -*"'•"'  accident 
and  the  measure  of  the  duty,  if  any,  which  the  former  owed 
to  the  latter.  Mr.  Hutchinson  states  the  general  rule  to  be 
that  a  person  who  goes  to  the  station  of  a  railway  company 
within  reasonable  time  prior  to  the  hour  set  for  the  departure 
of  a  train,  with  the  bona  fide  intention  of  taking  passage 
thereon,  and  there,  either  by  purchasing  a  ticket,  or  in  some 
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other  manner,  indicates  such  intention  to  the  carrier,  he  is 
considered  to  be  a  passenger,  and  entitled  to  all  rights  and 
privileges  which  the  law  attaches  to  that  relation:  2  Hutch- 
inson on  Carriers,  3d  ed.,  1006.  Such  is  also  the  rule  of  the 
decisions  and  text-books  generally:  1  Fetter  on  Carriers  of 
Passengers,  sec.  55;  Chicago  etc.  R.  R.  Co.  v.  Walker,  217 
111.  605,  75  N.  E.  520;  Warren  v.  Fitchburg  R.  R.  Co.,  8 
Allen  (Mass.),  227,  85  Am.  Dec.  700;  Knight  v.  Portland  etc. 
R.  R.  Co.,  56  Me.  234,  96  Am.  Dec.  449;  Gaynor  v.  Old 
Colony  &  N.  R.  R.  Co.,  100  Mass.  208,  97  Am.  Dec.  96; 
Chicago  etc.  Ry.  Co.  v.  Ryan,  165  111.  88,  46  N.  E.  208;  War- 
ner V.  Baltimore  &  0.  R.  R.  Co.,  168  U.  S.  339,  18  Sup.  Ct. 
Rep.  68,  42  L.  ed.  491 ;  Norfolk  &  Western  Ry.  Co.  v.  Galli- 
her,  89  Va.  639,  16  S.  E.  935;  Baltimore  &  0.  Ry.  Co.  v. 
State,  63  Md.  135,  81  Md.  371,  32  Atl.  201;  Central  Ry. 
&  B.  Co.  V.  Perrv,  58  Ga.  461;  St.  Louis  S.  W.  Ry.  Co.  v. 
Franklin  (Tex.  Civ.  App.),  44  S.  W.  701;  Rogers  v.  Kenne- 
bec Steamboat  Co.,  86  Me.  261,  29  Atl.  1069,  25  L.  R.  A.  491 ; 
Atchison  etc.  R.  Co.  v.  Holloway,  71  Kan.  1,  114  Am.  St.  Rep. 
462.  80  Pac.  31,  1  L.  R.  A.,  N.  S.,  113 ;  Jordan  v.  New  York  etc. 
R.  R.  Co.,  165  Mass.  346,  52  Am.  St.  Rep.  522,  43  N.  E.  Ill,  32 
L.  R.  A.  101.  This  court  is  also  committed  to  the  same  doctrine : 
AUender  v.  Chicago  etc.  R.  R.  Co.,  37  Iowa,  264;  Ramm  v.  Min- 
neapolis &  St.  L.  R.  R.  Co.,  94  Iowa,  296,  62  N.  W.  751.  We 
must  therefore  consider  the  deceased  to  have  been  a  passenger 
at  the  time  he  attempted  to  cross  the  tracks,  and  the  degree 
of  care  which  the  company  was  bound  to  exercise  for  his 
safety  must  be  measured  accordingly.  It  is  also  to  be  ob- 
served that,  when  it  was  shown  that  deceased  sustained  the  rela- 
tion of  passenger,  ^^*^  and  that  he  was  killed  by  a  train  under 
the  management  and  control  of  the  defendant  as  carrier,  the 
burden  was  cast  upon  it  to  negative  the  inference  or  presump- 
tion of  negligence  on  its  part:  5  Hutchinson  on  Carriers, 
3d  ed.,  sec.  1413. 

2.  It  is  claimed  by  appellant  that  the  railway  company 
negligently  failed  to  control  or  reduce  the  speed  of  the  train 
in  approaching  the  station.  Upon  the  former  hearing  to  this 
appeal  the  court  in  its  opinion  held  that  the  case  would  have 
been  one  for  the  jury  on  the  question  of  excessive  speed  but 
for  the  fact  that  the  contributory  negligence  of  the  deceased 
exonerated  the  company  from  liability.  Counsel  for  appel- 
lee insist  that  no  rate  of  speed  in  the  movement  of  a  railway 
train  can  be  negligence  per  se,  and  that  the  case  before  us 
presents  no  circumstances  from  which  a  finding  of  want  of 
reasonable  care  by  the  company  in  this  respect  can  be  sus^ 
tained.  We  have  quite  frequently  said  that  no  conceivable 
rate  of  speed  by  a  railway  train  in  the  open  country  will 
be  held  negligent  as  a  matter  of  law,  but  we  have  nowhere 
held  that  the  rate  of  speed  upon  or  across  city  streets  or 
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public  crossings,  or  on  station  grounds  where  passengers  may 
rightfully  go,  may  not  under  some  circumstances  be  found 
negligent  as  a  matter  of  fact :  Kinvon  v.  Chicago  etc.  R.  R. 
Co.,  118  Iowa,  349,  96  Am.  St.  Rep.  382,  92  N.  W.  40;  Artz 
V.  Chicago  etc.  R.  R.  Co.,  44  Iowa,  284. 

In  the  case  before  us  the  company  required  its  passengers 
desiring  to  board  the  west-bound  train  to  leave  its  waiting- 
rooms  and  cross  both  tracks  to  the  south  platform.  The  ap- 
proach of  these  tracks  from  the  east  was  from  a  straight  line 
of  several  miles.  At  night,  in  the  very  nature  of  things,  the 
view  of  a  locomotive  headlight  coming  straight  on  through 
the  darkness  would  give  the  ordinary  observer  a  very  inade- 
quate idea  of  its  distance,  or  of  the  speed  of  its  approach. 
Of  all  these  things  the  company  must  be  held  to  have  had 
knowledge,  ^^"^  and  we  think  it  a  fair  question  for  the  jury 
to  say  whether,  in  view  of  the  known  danger  to  which  the 
company's  method  of  business  exposed  its  passengers  in  this 
respect,  and  all  the  circumstances  attending  the  accident,  the 
train  at  that  moment  was  or  was  not  being  operated  at  a 
reasonable  speed.  While  the  engineer  estimates  that  he  en- 
tered the  yards  at  forty  miles  per  hour,  and  had  reduced  the 
speed  to  eight  miles  at  the  place  of  the  accident,  and  there 
is  no  reason  to  question  his  good  faith,  there  are  admitted 
circumstances  from  which  the  jury  could  reasonably  conclude 
that  his  estimate  of  speed  is  too  low.  We  are  therefore  in- 
clined to  reaffirm  our  former  conclusion  on  this  branch  of 
the  case,  and  say  that  the  jury  was  entitled  to  consider 
whether  due  care  in  approaching  the  platform  was  exercised. 

Moreover,  under  the  rule  above  cited,  which  casts  upon  the 
railway  company  the  duty  of  negativing  the  inference  of 
negligence  arising  from  the  injury  of  plaintiff  by  the  move- 
ment of  its  train,  it  was  very  clearly  for  the  jury  to  say 
whether  the  evidence  offered  in  defense  was  sufficient  to  over- 
come the  prima  facie  case  thus  made.  That  rule  of  care  due 
the  passenger  applies  from  the  moment  he  enters  the  station 
for  the  purpose  of  embarking  upon  an  approaching  train, 
and  he  has  the  right  to  expect  that  in  going  to  the  train  and 
entering  the  cars  at  the  place  prepared  for  that  purpose  his 
pafety  will  be  vigilantly  guarded  by  the  carrier's  agents. 

Directly  in  point  upon  this  subject  is  the  language  of  the 
.supreme  court  of  ^laryland:  "Carriers  of  passengers  have 
in  their  charge  the  lives  and  safety  of  those  they  undertake 
to  transport,  and  are  subjected  to  a  responsibility  propor- 
tioned to  the  gravity  of  the  trust  reposed  in  them.  They  are 
bound  to  use  the  utmost  degree  of  care,  skill  and  diligence 
in  everything  that  concerns  the  safety  of  passengers,  nor  are 
their  duties  limited  to  the  mere  transportation  of  them.  They 
are  bound  to  provide  safe  and  convenient  ^''^  modes  of  ac- 
cess to  their  trains,  and  of  departure  from  them":    Phila- 
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delphia,  W.  &  B.  Ry.  Co.  v.  Anderson,  72  Md.  519,  20  Am. 
St.  Rep.  483,  20  Atl.  2,  8  L.  R.  A.  673.  In  the  same  ease  it  is 
held  that,  where  the  relation  of  carrier  and  passenger  exists, 
and  the  latter  is  injured  by  the  movement  of  the  carrier's 
train,  these  facts  being  shown,  the  onus  is  upon  the  carrier 
to  show  that  it  was  guilty  of  no  negligence  with  respect  to 
the  accident.  And  this,  says  the  court,  can  only  be  done  by 
proving  the  facts  and  circumstances  explaining  the  cause  of 
the  accident,  and  showing  it  to  be  such  as  could  not  have 
been  guarded  against  by  the  utmost  degree  of  diligence ;  or, 
in  other  words,  quoting  the  language  of  Chief  Justice  Shaw, 
"the  most  exact  care  and  diligence,  not  only  in  the  manage- 
ment and  care  of  the  train  and  cars,  but  also  in  the  construc- 
tion and  care  of  the  track,  and  in  all  subsidiary  arrangements 
necessary  to  the  safety  of  passengers."  That  the  station 
agent  in  the  present  instance  invited  the  deceased  to  cross 
the  track,  and  thereby  led  him  into  imminent  peril,  is 
shown  beyond  all  question,  and  that  he,  or  the  engineer  in 
charge  of  the  train,  or  both,  were  negligent  is  so  clear  that 
to  say  as  a  matter  of  law  they  were  both  exercising  due  care 
for  the  passengers'  safety  would  be  a  palpable  absurdity. 

3.  Another  ground  of  alleged  negligence,  as  stated  in  the 
petition,  is  that  the  defendant  by  its  agent  carelessly  and 
negligently  notified  and  directed  the  deceased  to  cross  the 
tracks,  and  negligently'  undertook  to,  and  did,  escort  and 
direct  or  lead  him  upon  the  crossing  in  front  of  the  train 
by  which  he  was  run  down.  Here,  too,  we  think  the  testi- 
mony makes  a  case  on  which  the  plaintiff  was  entitled  to  go 
to  the  jury.  The  arrangement  of  the  station,  tracks  and  plat- 
form to  which  we  have  referred,  and  the  necessity  thus  cre- 
ated for  west-bound  passengers  to  cross  said  tracks  in  front 
of  the  coming  train,  made  it  incumbent  on  the  defendant 
company  to  provide  at  least  a  reasonably  safe  way  for  such 
crossing  to  be  made,  ^^^  and  to  exercise  the  highest  degree 
of  care  to  protect  them  from  injury  in  making  the  passage. 
If  due  care  in  this  respect  required  a  timely  announcement 
of  the  approach  of  the  train,  or  the  use  of  a  light  by  lantern 
or  lamp  to  illuminate  the  path,  or  the  services  of  a  guide  or 
escort  to  conduct  the  passengers  to  the  proper  platform  (and 
that  was  for  the  jury  to  say),  the  failure  to  provide  these 
safeguards  would  be  negligence ;  and  if,  having  provided  them, 
the  announcement  is  delayed  so  long,  or  the  other  service  is 
so  carelessly  or  inefficiently  performed,  that  a  passenger  is 
exposed  or  led  into  danger  which  proper  care  on  the  part 
of  the  company's  agents  would  have  avoided,  it  is  properly 
held  liable  for  the  consequences,  unless  relieved  therefrom 
by  a  failure  to  show  reasonaljle  care  on  part  of  the  passenger. 
This  rule  has  not  infrequently  been  applied  to  cases  very 
similar  in  their  facts  to  those  now  under  consideration :   Gulf 
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etc.  R.  R.  Co.  V.  Morgan,  26  Tex.  Civ.  App.  378,  64  S.  W. 
688;  Shearman  &  Redfield  on  Negligence,  sec.  525;  Warner 
V.  Baltimore  &  0.  R.  R.  Co.,  168  U.  S.  339.  18  Sup.  Ct.  Rep. 
68,  42  L.  ed.  491;  Warren  v.  Fitcliburg  R.  R.  Co.,  8  Allen 
(Mass.),  227,  85  Am.  Dec.  700;  Chicago  etc.  R.  R.  Co.  v. 
Ryan,  165  111.  88,  46  N.  E.  208;  Beecher  v.  Long  Island  R. 
R.  Co.,  161  N.  Y.  222,  55  N.  E.  899 ;  Wheelock  v.  Boston  & 
A.  R.  R.  Co.,  105  Mass.  203;  Chaffee  v.  Boston  &  L.  R.  R. 
Co.,  104  Mass.  108. 

4.  If  we  are  correct  in  the  foregoing  conclusion,  and  the 
question  of  due  care  on  part  of  the  company  was  one  of  fact 
for  the  jury,  the  ruling  of  the  trial  court  in  directing  a 
verdict  for  defendant  cannot  be  upheld,  unless  we  are  able 
to  say  as  a  matter  of  law  that  the  deceased  was  guilty  of  con- 
tributory negligence.  On  the  affirmative  of  this  proposition 
the  appellee  lays  great  stress  in  argument;  but,  after  re- 
examining the  record  with  much  care,  we  are  strongly  of  the 
opinion  that  this,  too,  was  a  question  for  the  jury.  The  fact 
that  deceased  undertook  to  cross  a  track  on  which  he  knew 
a  train  was  approaching  was  not  necessarily  negligent  ^^^  in 
law  or  in  fact.  The  construction  and  arrangement  of  the 
station  and  platform  made  the  crossing  necessary.  There  was 
no  other  way  provided  for  boarding  the  train.  The  defend- 
ant must  be  held  to  have  invited  the  deceased  to  go  to  the  plat- 
form, and  by  such  invitation  have  given  him  implied  assur- 
ance that  the  train  was  at  such  distance,  and  moving  at  such 
rate,  that  he  could  cross  the  track  with  safety.  In  accepting 
that  invitation  and  acting  upon  it  he  cannot  be  charged  with 
culpable  negligence,  unless  the  danger  of  collision  was  so 
manifestly  imminent  that  he  knew,  or  as  an  ordinarily  pru- 
dent person  under  all  the  circumstances  he  should  have 
known,  of  the  peril  to  which  he  was  thereby  exposed.  We 
are  not  ready  to  say  that  a  passenger  waiting  at  a  station 
in  the  night-time  is  negligent  as  a  matter  of  law  because  he 
relies  upon  the  agent,  and  acts  upon  his  announcement  of 
the  approach  of  a  train,  and  follows  or  accompanies  him 
across  the  track  to  the  appropriate  platfonn.  The  circum- 
stances may  have  been  such  that  he  ought  to  have  disregarded 
the  invitation  and  refused  to  attempt  the  crossing,  but  cer- 
tainly that  conclusion  is  not  so  clear  or  so  imperative  as  to 
compel  the  assent  of  all  reasonable  minds.  Contributory  neg- 
ligence is  peculiarly  a  question  of  fact,  and  the  court  should 
not  attempt  to  dispose  of  it  peremptorily,  save  where  the  cir- 
cumstances are  clear  and  undisputed,  and  are  of  such  char- 
acter that  fair  and  unprejudiced  minds  cannot  arrive  at  dif- 
ferent conclusions  therefrom.  The  deceased  was  entitled  to 
the  highest  degree  of  care  by  the  defendant  for  his  protection. 
He  was  entitled  to  assume  that  a  reasonably  safe  way  had  been 
provided  for  his  access  to  the  platform.     He  was  justified 
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in  assuming  that  the  announcement  was  made  in  due  time, 
so  that,  acting  with  proper  dispatch,  he  could  pass  in  safety 
from  the  waiting-room  to  the  platform. 

True,  these  things  did  not  absolve  him  from  the  duty  to 
exercise  reasonable  care  for  his  own  safety,  but  they  are 
material  and  necessary  elements  for  consideration  in  *"*  de- 
termining what  were  the  requirements  of  reasonable  care  on 
his  part  under  all  the  circumstances,  and  this  is  a  question 
of  fact,  and  not  of  law,  to  be  answered  only  by  duly  weigh- 
ing all  the  testimony  bearing  thereon :  Warner  v.  Baltimore 
&  0.  R.  R.  Co.,  168  U.  S.  339,  18  Sup.  Ct.  Rep.  68,  42  L.  ed. 
491 ;  Brassell  v.  New  York  etc.  R.  R.  Co.,  84  N.  Y.  241 ;  Gay- 
nor  V.  Old  Colony  &  N.  R.  R.  Co.,  100  Mass.  208,  97  Am.  Dec. 
96;  Beecher  v.  Long  Island  R.  R.  Co.,  161  N.  Y.  222,  55  N. 
E.  899;  Atchison  etc.  R.  Co.  v.  HoUoway,  71  Kan.  1,  114 
Am.  St.  Rep.  462,  80  Pac.  31,  1  L.  R.  A.,  N.  S.,  113. 

In  Mayo  v.  Boston  &  M.  R.  R.  Co.,  104  Mass.  141,  the  court, 
speaking  with  reference  to  alleged  contributory  negligence 
of  a  passenger  while  crossing  a  track  at  a  railway  station, 
says:  "Although  the  burden  of  proof  still  remains  upon  the 
plaintiff  in  these  cases  to  show  the  exercise  of  such  degree 
of  care  as  was  appropriate  to  the  place  and  occasion,  yet 
the  court  will  not  attempt  to  decide  the  question  of  due  care 
upon  the  preponderance  of  evidence.  The  surrounding  cir- 
cumstances, and  the  whole  conduct  of  plaintiff  in  reference 
thereto,  will  ordinarily  afford  ground  for  such  a  variety  of 
inferences  as  to  make  the  verdict  of  a  jury  the  only  proper 
means  to  determine  the  essential  fact.  However  indicative 
of  carelessness  the  circumstances  may  seem  to  the  court,  if 
there  be  any  evidence  on  which  it  is  competent  for  the  jury 
to  find  that  reasonable  care  was  in  fact  exercised,  it  is  proper 
to  submit  it  to  them."  The  same  court,  in  Gaynor  v.  Old 
Colony  &  N.  R.  R.  Co.,  100  Mass.  208,  97  Am.  Dec.  96,  dis- 
cussing the  same  question  of  contributory  negligence  in  cross- 
ing a  railway  track,  makes  use  of  the  following  expression: 
''When  the  circumstances  under  which  the  plaintiff  acts  are 
complicated,  and  the  general  knowledge  and  experience  of 
men  do  not  at  once  condemn  his  conduct  as  careless,  it  is 
plainly  to  be  submitted  to  the  jury.  What  is  ordinary  care 
in  such  cases,  even  though  the  facts  are  undisputed,  is 
peculiarly  a  question  of  fact,  to  be  determined  by  the  jury 
under  proper  instructions.  It  is  the  ^^^  judgment  and  ex- 
perience of  the  jury,  and  not  of  the  judge,  which  is  to  be 
appealed  to."  The  Illinois  court  has  said:  "It  is  always  a 
question  for  the  jury  to  determine  from  the  evidence  whether 
the  person  injured  has  exercised  proper  care  and  caution 
in  crossing  a  railroad  track,  and  not  a  question  of  law": 
Pennsylvania  Co.  v.  Frana,  112  111.  398;  Chicago  etc.  R.  R. 
Co.  V.  Hutchison,  120  111.  587,  11  N.  E.  855. 
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Since  this  case  was  originally  submitted  several  decisions 
quite  in  point  have  been  announced  in  other  jurisdictions, 
and  to  some  of  these  we  call  attention.  Chunn  v.  City  & 
Suburban  Ry.  Co.  (decided  by  the  supreme  court  of  the 
United  States,  November  8,  1907),  207  U.  S.  302,  28  Sup. 
Ct.  Rep,  63,  52  L.  ed.  219,  presents  a  case  where  the  plain- 
tiff went  at  night  to  the  station  to  take  passage  on  a  car  soon 
to  arrive.  The  road  was  double-tracked,  and  a  platform  for 
the  use  of  the  passengers  had  been  provided  along  the  out- 
side. The  narrow  space  between  the  tracks  was  also  planked, 
and  passengers  sometimes  stood  there  when  waiting  to  board 
the  cars.  Plaintiff  took  her  stand  upon  this  narrow  place. 
From  this  position  she  could,  if  she  looked,  see  an  approaching 
car  from  either  direction  for  a  distance  of  at  least  a  quarter 
of  a  mile.  Standing  there,  as  the  train  she  was  expecting 
approached,  she  was  struck  and  injured  by  another  car  com- 
ing in  from  the  opposite  direction  on  the  other  track.  Hav- 
ing brought  action  to  recover  damages,  the  trial  court  directed 
a  verdict  for  the  company,  on  the  theory  that  plaintiff  was 
guilty  of  contributory  negligence  as  a  matter  of  law.  This 
judgment  was  affirmed  by  the  court  of  appeals  of  the  District 
of  Columbia,  which  decision  was  reversed  by  the  supreme 
court.  After  first  finding  that  the  plaintiff  was  not  a  tres- 
passer, the  court  proceeds  to  say  that:  "She  was  not  as  a 
matter  of  law  guilty  of  negligence  in  failing  to  appreciate 
accurately  the  boundaries  of  the  narrow  zone  of  safety  which 
the  defendant's  conduct  had  left  her," 

^^^  More  closely  parallel  to  the  case  at  bar  is  Karr  v,  Mil- 
waukee etc.  Traction  Co.,  decided  by  the  Wisconsin  court, 
and  reported  in  132  Wis.  662,  122  Am.  St.  Rep.  1017,  113 
N.  W.  62,  13  L.  R.  A.,  N.  S.,  283.  There  the  defendant  oper- 
ated a  double-track  electric  railway.  At  one  of  its  stations 
or  stopping-places,  where  no  agent  or  attendant  was  in  charge, 
it  erected  between  its  tracks  a  device  for  giving  the  stop  sig- 
nal by  passengers  awaiting  at  night.  It  was  so  arranged 
that,  when  a  lever  attached  to  the  device  was  lifted,  a  light 
would  be  displayed  from  the  top  of  a  pole,  and  on  releasing 
the  lever  the  light  would  be  extinguished.  Attached  to  the 
device  was  a  printed  card  instructing  the  passengers  to  hold 
up  the  handle  until  the  car  was  in  sight.  As  the  entrance  to 
the  cars  was  from  the  outside  of  the  track,  the  passenger, 
after  giving  the  signal,  was  of  necessity  obliged  to  pass  back 
again  across  the  track  in  front  of  the  approaching  car,  or 
wait  until  it  stopped,  and  then  walk  around  it  to  the  oppo- 
site side.  On  a  dark  night  the  plaintiff,  desiring  to  take  a 
car,  went  to  the  signal  post,  and,  when  he  saw  or  heard  the 
car.  approaching,  displayed  the  signal,  and  on  hearing  the 
whistle  sounded  by  the  motorman,  undertook  to  cross  the 
track,  and  was  run  down.     When  the  light  was  displayed 
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the  car  was  only  about  one  hundred  and  ten  feet  distant, 
and  running  very  rapidly,  and  plaintiff  had  taken  but  two  or 
three  steps  from  the  signal  post  when  he  was  struck.  To  the 
contention  of  the  defendant  that  in  crossing  the  track  in  front 
of  the  rapidly  moving  car  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  the  court,  after  reciting  the 
conditions  under  which  the  accident  occurred,  says : 

"One  who  had  by  daylight  observation  become  familiar 
with  these  conditions  and  these  measurements,  and  the  place 
of  stopping  the  north-bound  car,  might,  and  probably  would, 
remain  between  the  tracks  after  he  had  held  up  the  signal 
light  and  until  the  train  arrived,  but  a  person  not  possessing 
this  familiarity,  and  arriving  on  a  dark  ^^*  night  where  dis- 
tances cannot  be  so  accurately  estimated,  might  ordinarily 
and  usually,  in  view  of  the  position  of  the  signal  light  on  the 
center  pole,  the  printed  and  inadequate  instructions  thereon, 
and  the  necessity  of  boarding  the  car  from  the  outside,  cross 
over  from  that  side  immediately  upon  letting  go  of  the  sig- 
nal light.  This  was  for  the  jury  to  decide The  rea- 
son for  the  distinction  between  the  case  of  a  passenger 
crossing  a  track  under  such  circumstances  and  the  ordinary 
pedestrian  bearing  no  such  relation  to  the  railway  company 
appears  to  rest  upon  the  possibility  or  probability  that  a 
reasonably  prudent  man,  in  the  exercise  of  ordinary  care, 
might  well  believe,  in  the  face  of  such  implied  invitation  to 
cross,  the  movements  of  passing  trains  would  be  so  regulated 
or  adjusted  as  to  permit  his  crossing  in  safety.  The  jury  was 
authorized  to  infer  from  the  evidence  that  the  plaintiff  as 
a  reasonably  prudent  man  understood  that  he  was  obliged 
to  cross  the  east  track  in  order  to  board  the  car  in  question, 
and  to  cross  at  the  time  and  in  the  manner  in  which  he  did 
cross,  and  that  due  care  would  be  exercised  by  the  defendant, 
for  the  safety  of  those  crossing  by  stopping  south  of  or  at 
the  signaljight.  The  jury  had  also  the  right  to  consider  that 
the  plaintiff  was  so  near  the  inner  rail,  and  in  such  a  position 
in  giving  the  signal,  that  an  ordinarily  prudent  man,  knowing 
that  the  car  would  stop  for  only  a  moment  to  permit  him  to 
embark,  might  have  considered  it  the  proper  course  for  him 
to  cross  the  track  at  the  time  and  in  the  manner  he  did  cross 
it  in  order  to  enter  the  car.  It  was  essentially  a  question  of 
fact,  and  not  one  of  law,  whether  or  not  an  ordinarily  prudent 
man  would,  under  the  circumstances,  have  done  as  plaintiff 
did." 

These  words  apply  with  increased  force  to  the  case  before 
us.  The  deceased  was  a  passenger  and  entitled  to  protec- 
tion as  such.  He  was  not  only  impliedly,  but  expressly,  in- 
vited to  cross  the  track  in  front  of  the  incoming  train.  It 
was  the  only  method  provided  to  enable  him  to  take  passage 
upon  it.     The  place,  except  the  small  area  illuminated  by  the 
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agent's  lantern,  was  enveloped  in  the  darkness  of  night.  The 
only  visible  sign  of  the  approaching  ^^^  train  was  the  head- 
light of  the  engine  coming  "head  on"  through  the  darkness 
up  a  long  stretch  of  straight  track,  a  situation  in  which  it 
was  manifestly  difficult,  if  not  impossible,  to  judge  accurately 
of  its  speed  or  distance.  The  agent  to  whom  was  intrusted 
the  duty  to  guide  him  across  the  track,  and  on  whom  he  as 
a  passenger  had  a  legal  right  to  rely,  directed  him  to  take 
the  south  platform,  and  in  follov.ing  this  direction  the  col- 
lision occurred.  Nor  is  it  to  be  overlooked  that  the  train  was 
a  minute  ahead  of  time,  and  this  fact  is  not  without  material 
bearing  upon  the  question  whether  deceased  as  a  reasonably 
prudent  person  may  not  have  believed  he  had  ample  time  to 
make  the  crossing  in  safety.  We  can  imagine  no  state  of 
circumstances  calling  more  loudly  for  the  application  of  the 
principles  stated  by  the  Wisconsin  court,  supra,  justifA'ing 
the  passenger,  as  a  reasonably  prudent  man,  in  believing  that 
in  the  face  of  such  invitation  to  cross  the  track,  the  movements 
of  trains  thereon  would  be  so  regulated  and  adjusted  as  to 
permit  his  crossing  in  safety. 

A  discussion  by  the  court  in  Doyle  v.  Boston  &  A.  R.  R.  Co., 
145  Mass.  386,  14  N.  E.  461,  is  also  quite  pertinent  to  the 
question  here  presented.  The  deceased  was  driving  in  the 
night-time  over  a  crossing  of  the  defendant's  tracks  in  the 
city  of  Boston.  The  crossing  was  guarded  with  gates,  oper- 
ated by  a  gateman,  and  was  also  protected  by  a  gong,  which 
sounded  on  the  approach  of  a  train.  The  gates  being  open, 
the  deceased  undertook  to  cross;  but,  before  he  reached  the 
track  on  which  the  train  was  coming,  the  a] arm  was  sounded, 
and  the  gateman,  seeing  him,  called  to  him  to  stop,  and,  as 
was  claimed,  immediately  called  to  him  again  to  go  on.  The 
deceased  evidently  either  heard  the  alarm  or  saw  the  approach 
of  the  train,  for  he  was  seen  to  start  suddenly,  whip  up  his 
horees,  and  endeavor  to  make  the  passage,  but  failed,  and  was 
killed.  ^^*^  The  opinion,  delivered  by  Holmes,  J.,  says  of 
the  question  of  contributory  negligence:  *'We  cannot  say 
as  a  matter  of  law  that  deceased  was  guilty  of  gross  negligence. 
The  plaintiff's  evidence  tended  to  show  that  he  had  got  half- 
way across  before  there  was  any  warning,  and  before  the 
gates  were  shut;  that  the  first  warning  he  received  was  when 
the  gates  were  shut,  and  the  gateman  shouted  'Stop!'  a  shout 
which  he  may  have  heard  only  as  an  alarming  sound;  that 
then,  practically^  all  at  once,  the  deceased  whipped  his  horse, 
the  gateman  sliouted  to  him  to  'Come  on!'  and  opened  again 
the  gate  in  front  of  him.  We  do  not  say  that  this  seems  to 
us  the  most  probable  view  of  the  facts,  but  it  is  one  which 
the  jury  might  have  taken  on  the  evidence.  Going  on  under 
the  circumstances  was  a  mistake,  but  we  cannot  say  it  was 
gross  negligence.     Something  must  be  allowed  for  the  nat- 
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ural  impulse  which  some  people  feci  when  suddenly  startled 
and  alarmed  to  leap  forward,  and  more  for  the  natural  tend- 
ency to  follow  the  gateman's  directions." 

We  have  ourselves,  within  the  last  few  weeks,  held  it  error 
for  the  court  to  direct  a  verdict  for  the  defendant  in  a  cross- 
ing accident  case  where  the  alleged  negligence  of  the  company 
and  freedom  from  contributory  negligence  by  the  plaintiff 
were  sustained  by  evidence  far  less  persuasive  than  is  pre- 
sented by  the  record  now  before  us :  See  Calwell  v.  Minneap- 
olis &  St.  L.  R.  R.  Co.,  138  Iowa,  32,  115  N.  W.  605. 

The  effect  of  an  invitation,  express  or  implied,  by  a  gate- 
man,  station  agent,  conductor,  or  other  employee  to  a  passen- 
ger to  cross  a  railway  track,  either  for  access  to,  or  exit  from, 
a  train,  has  often  been  considered  by  the  courts  in  relation 
to  the  question  of  contributory  negligence.  It  has  also  fre- 
quently arisen  in  cases  of  injury  to  highway  travelers;  and, 
even  in  this  class  of  cases,  where  the  rule  of  care  by  the  rail- 
way company  is  must  less  stringent  than  in  the  case  of  in- 
jury to  passengers,  it  is  universally  held  that  such  invitation 
excuses  the  person  attempting  the  crossing  from  the  ordinary 
^^"^  obligation  to  stop,  look  and  listen  for  approaching  trains, 
and  that  he  may  ordinarily  rely  upon  the  invitation  as  an 
assurance  of  safety,  and  may  assume  that  the  movement  of 
cars  and  trains  over  such  crossing  will  be  regulated  with  due 
regard  to  his  safety:  See  Glushing  v.  Sharp,  96  N.  Y.  676; 
Palmer  v.  New  York  Cent.  etc.  R.  R.  Co.,  112  N.  Y.  234,  19 
N.  E.  678 ;  French  v.  Taunton  Branch  R.  R.  Co.,  116  Mass. 
537;  Sweenv  v.  Old  Colony  &  N.  R.  R.  Co.,  10  Allen  (92 
Mass.),  368,  87  Am.  Dec.  644;  Sonier  v.  Boston  &  A.  R.  R. 
Co.,  141  Mass.  10,  6  N.  E.  84;  Pennsvlvania  Co.  v.  Stege- 
meier.  118  Ind.  305,  10  Am.  St.  Rep.  136,  20  N.  E.  843; 
Chicago  etc.  R.  R.  Co.  v.  Clough,  134  111.  583,  25  N.  E.  664, 
29  N.  E.  184;  Cleveland  etc.  R.  R.  Co.  v.  Schneider,  45  Ohio 
St.  678,  17  N.  E.  321 ;  Terry  v.  Jewett,  78  N.  Y.  338. 

In  the  Sweeny  case  (10  Allen  (92  Mass.),  368,  87  Am.  Dec. 
644)  it  was  claimed  that  the  company's  agent  gave  the  plain- 
tiff a  signal  to  cross  the  track,  and  the  court  says:  **No  ex- 
press invitation  need  to  have  been  shown.  It  would  have  been 
only  necessary  for  the  plaintiff  to  prove  that  the  agent  did 
some  act  to  indicate  that  there  was  no  risk  of  accident  in 
attempting  to  pass  over  the  crossing."  In  the  Glushing  case 
(96  N.  Y.  676)  the  question  was  upon  an  implied  invitation 
offered  by  an  open  crossing  gate,  and  the  court  uses  this  lan- 
guage: "The  raising  of  the  gate  was  a  substantial  assurance 
to  him  of  safety,  just  as  significant  as  if  the  gateman  had 
beckoned  to  him,  or  invited  him  to  come  on,  and  that  any 
prudent  man  would  not  be  influenced  by  it  is  against  all 
human  experience." 
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In  Hartzig  v.  Lehigh  Val.  E.  R.  Co.,  154  Pa.  364,  26  Atl. 
310,  the  plaintiff  was  acting  under  the  direction  of  a  brake- 
man  in  making  her  exit  from  a  train,  and  was  injured.  The 
court  there  says:  "In  such  circumstances  she  cannot  be 
charged  with  contributory  negligence  for  doing  what  she  was 
told  to  do  by  the  brakeman.  She  was  still  in  the  charge  of 
the  defendant  company,  and  was  therefore  not  a  discharged 
passenger.  She  was  using  the  means  for  alighting  which 
were  provided  for  her,  and  with  the  assistance  of  their  agent." 
The  same  rule  is  affirmed  in  ^^^  Filer  v.  New  York  Cent.  R. 
R.  Co.,  59  N.  Y.  351.  In  Jewett  v.  Klein,  27  N.  J.  Eq.  550, 
the  plaintiff,  a  passenger,  was  injured  in  crossing  the  track  to 
take  his  train,  and  the  court  there  uses  language  peculiarly 
applicable  to  the  present  case.  It  says:  "The  complaint  had 
provided  no  way  of  approach  to  the  passenger  train  except  by 
crossing  on  a  level  the  eastern  track  of  the  railroad,  and  in  my 
opinion  the  passenger  was  fully  justified  in  concluding  that  he 
would  be  safe  from  harm  from  a  train  on  the  track  which  he 
was  thus  obliged  to  cross  in  order  to  secure  his  passage.  The 
company  had,  in  effect,  assured  him  that  he  would  at  that 
time  be  safe  in  going  in  the  usual  way  from  the  station  to 
the  passenger  train.  Acting  upon  such  assurance,  the  plain- 
tiff did  no  more  or  less  than  ordinarily  prudent  and  careful 
persons  do  almost  every  day  under  like  circumstances,  and 
may  be  expected  and  have  the  right  to  do." 

We  quote  also  from  the  Michigan  court:  "Wliere  passen- 
gers are  at  the  appointed  place  for  embarking,  with  no  fences 
or  gates  to  keep  them  back,  they  must  generally  have  the 
right,  if  they  do  so  in  good  faith,  to  assume  that  no  dangerous 
orders  will  be  given,  and  that  they  may  safely  act  on  the  direc- 
tion of  those  whose  legal  duty  it  is  to  protect  them  from  risk, 
and  who  are  supposed  to  know  what  is  safe.  Some  allow^ance 
must  also  be  made  for  such  conditions  as  stand  in  the  w^ay 
of  full  deliberation.  It  is  applying  too  harsh  a  rule  to  hold 
that  persons,  who  have  apparently  few  moments  to  decide 
between  the  direction  of  the  officers  and  losing  their  last 
chance  of  passage,  should  be  held  negligent  in  doing  as  they 
are  invited  to  do,  unless  the  danger  is  very  obvious":  Clin- 
ton v.  Root,  58  Mich.  182,  55  Am.  Rep.  671,  24  N.  W.  607 ; 
Pool  V.  Chicago  etc.  R.  R.  Co.,  56  Wis.  227,  14  N.  W.  46. 

Very  closely  resembling  the  ease  at  bar  is  Warren  v.  Fitch- 
burg  R.  R.  Co.,  8  Allen  (90  Mass.),  227,  85  Am.  Dec.  700. 
There  the  plaintiff  was  required  to  cross  the  track  to  reach 
his  train.  While  awaiting  its  arrival  at  the  station,  ^^'^  the 
agent  announced,  "The  train  is  coming!  We  will  cross  over." 
Following  this  direction,  plaintiff  undertook  to  make  the 
crossing,  and  was  struck  by  a  moving  train,  which  he  could 
have  seen  and  avoided  had  he  looked.     Holding  that  he  was 
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not  negligent  as  a  matter  of  law,  the  court  says:  ""Wliether 
in  this  connection  of  things,  in  his  anxiety  to  seasonably  reach 
the  train,  which  would  stop  but  a  moment,  the  plaintiff,  at 
a  station  with  which  he  was  not  familiar,  would  have  been 
likely  to  be  thrown  off  his  guard  by  the  direction  to  cross 
over,'  given  without  any  caution  or  qualification,  whether  he 
might  naturally,  and  without  subjecting  himself  to  the  impu- 
tation of  want  of  care,  have  considered  himself  in  the  charge 
of  the  defendant's  agent,  with  an  assurance  that  it  was  safe 
and  proper  to  go  directly  to  the  cars,  were  questions  for  the 
jury,  and  not  for  the  court. ' ' 

It  needs  no  argument  to  demonstrate  the  manifest  appli- 
cation of  these  cases,  and  the  law  therein  announced,  to  the 
case  at  bar.  "We  further  cite,  without  quotation,  Boesen  v. 
Omaha  St.  R.  R.  Co.,  79  Neb.  381,  112  N.  W.  615;  Chesa- 
peake &  0.  R.  R.  Co.  V.  King,  99  Fed.  251,  40  C.  C.  A.  432, 
49  L.  R.  A.  102 ;  Warner  v.  Baltimore  &  0.  R.  R.,  168  U.  S. 
339,  18  Sup.  Ct.  Rep.  68,  42  L.  ed.  491;  Betts  v.  Lehigh 
Val.  R.  R.,  191  Pa.  575,  43  Atl.  362,  45  L.  R.  A.  261 ;  Graven 
V.  McLeod,  92  Fed.  846,  35  C.  C.  A.  47;  Chicago  etc.  R.  R. 
V.  Lagerkrans,  65  Neb.  566,  91  N.  W.  358,  95  N.  W.  2 ;  Atlan- 
tic City  R.  R.  V.  Goodin,  62  N.  J.  L.  394,  72  Am.  St.  Rep. 
652,  42  Atl.  333,  45  L.  R.  A.  671. 

The  only  possible  escape  from  this  conclusion  is  for  this 
court  to  say,  as  a  matter  of  law,  that  the  danger  in  making 
the  crossing  was  so  obvious  that,  as  a  man  of  ordinary  pru- 
dence, the  deceased  should  have  refused  to  follow  the  agent 
to  the  platform.  But  when  we  stop  to  consider  what  such  a 
holding  would  involve,  it  is  very  clear  that  we  would  be 
thereby  invading  the  province  of  the  jury.  In  the  first  place, 
as  the  eases  hold  over  and  over  ^''^  again,  the  invitation  was 
an  assurance  of  safety  held  out  by  the  defendant.  It  was 
given  by  the  person  whom  the  defendant  had  placed  m 
charge  of  its  station  for  that  purpose.  The  deceased  had  a 
right  to  assume  that  the  agent's  knowledge,  experience  and 
judgment  as  to  the  safety  of  the  crossing  was  superior  to  his 
own.  The  jury  could  rightfully  have  found  that,  had  the 
train  not  been  moving  at  a  negligently  high  rate  of  speed, 
deceased  would  have  reached  the  platform  in  safety.  The 
court  is  not  in  position  to  say  that  in  the  darkness  of  the 
night,  and  in  his  natural  haste  and  anxiety  to  make  the  train, 
deceased  ought  to  have  discovered  the  excessive  speed  of  the 
train  approaching,  and  refused  to  attempt  the  crossing,  in- 
deed, it  is  quite  obvious  that  the  agent  himself,  with  all  his 
experience,  was  deceived  concerning  the  speed  of  the  train, 
and  was  thereby  misled  to  his  own  death.  It  is  admitted 
that  the  train  entered  the  station  yard  at  the  rate  of  at  least 
forty  miles  an  hour,  and  was  moving  at  the  rate  of  sixteen 
miles  an  hour  when  it  reached  the  end  of  the  platform.    But 
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how  was  the  deceased  to  be  held  to  a  discovery  of  this  neg- 
ligence in  time  to  have  avoided  injury?  He  had  the  un- 
doubted right  to  assume  that  the  defendant  company  having 
so  arranged  its  station  as  to  require  him  to  cross  from  the 
waiting-room  to  the  opposite  side  of  the  track  in  front  of  a 
train  known  to  be  approaching,  it  would  so  govern  the  move- 
ment of  such  train  that  the  passenger  rightfully  availing 
himself  of  this  means  of  access  to  the  train  upon  which  he 
was  to  be  transported  would  not  be  unreasonably  exposed  to 
danger.  He  had  to  act  quickly.  If  he  would  not  lose  his 
train,  he  could  not  stop  to  make  a  careful  examination  of 
his  surroundings,  or  to  enter  upon  deliberate  calculation  as 
to  the  degree  of  danger  to  be  apprehended  in  going  ahead : 
Waldele  v.  New  York  Cent.  etc.  R.  R.  Co.,  4  App.  Div.  549, 
38  N.  Y.  Supp.  1009. 

Indeed,  if,  under  such  circumstances,  the  eourt  is  to  hold 
the  deceased  guilty  of  contributory  negligence  as  a  ^''^  mat- 
ter of  law,  it  would  be  exceedingly  difficult  to  imagine  a  case 
in  which  the  question  may  ever  be  submitted  to  a  jury.  It 
has  never  been  held  by  any  court  that  a  person  crossing  a 
railway  track  with  knowledge  of  an  approaching  train  is, 
under  all  circumstances,  negligent  as  a  matter  of  law.  That 
question  depends  entirely  upon  the  relative  distance  of  the 
person  and  the  train  from  the  crossing ;  and,  if  the  train  is  so 
near,  and  moving  at  such  a  rate  of  speed  that  the  traveler  as 
a  reasonably  prudent  person  knows,  or  ought  to  know,  that 
he  cannot  cross  the  track  without  exposing  himself  to  a  col- 
lision, then  his  attempt  to  do  so  is  negligent.  But  if  the  train 
is  at  such  distance  that  a  reasonably  prudent  man  may  fairly 
believe  that  he  can  cross  in  safety,  then  the  act  is  not  neg- 
ligent, and  the  question  whether  he  is  justified  in  so  believ- 
ing is,  under  all  ordinary  circumstances,  for  the  jury.  If  he 
is  a  traveler  at  a  public  crossing,  or  a  passenger  waiting  at 
the  station  to  board  the  train,  and  the  darkness  of  the  night 
prevents  his  seeing  the  speed  of  the  approaching  train,  he 
may  rightfully  assume  that  it  is  not  being  operated  at  an  ex- 
cessive or  reckless  pace,  and  that  the  approach  will  be  made 
with  due  regard  for  his  safety,  and  he  is  not  negligent  in 
governing  his  movements  accordingly.  If  to  the  darkness 
of  the  night  and  to  this  reasonable  presumption  we  add  the 
presence  of  the  railway  company's  agent  pointing  out  the 
way,  and  directing  him  to  cross,  it  would,  as  one  of  the 
authorities  above  cited  says,  be  contrary  to  all  human  experi- 
ence if  even  the  most  prudent  traveler  be  not  influenced 
by  it. 

In  Detroit  &  M.  Ry.  Co.  v.  Van  Steinburg,  17  Mich.  99,  we 
have  a  case  where  the  plaintiff,  the  keeper  of  a  hotel  located 
on  the  opposite  side  of  the  track  from  a  station,  after  hear- 
ing the  whistle  of  an  approaching  train,  left  his  place  of 
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business  to  go  to  the  station,  and  in  attempting  to  make 
the  crossing  ahead  of  the  train  was  struck  and  injured. 
The  principal  negligence  charged  against  the  railway  com- 
pany ^''^  was  in  making  the  approach  at  an  alleged  reck- 
less rate  of  speed.  The  ease,  as  will  be  seen,  was  very  much 
less  favorable  for  the  plaintiff  than  is  presented  by  the  case 
at  bar.  In  an  opinion  by  Chief  Justice  Cooley  the  question 
whether  under  such  eircumstances,  the  plaintiff  was  charge- 
able with  contributory  negligence  as  a  matter  of  law  is 
considered  with  great  fullness;  and,  after  an  elaborate  re- 
view of  the  authorities,  it  is  held  to  be  a  jury  question.  The 
discussion  by  the  learned  Chief  Justice  is  worth  careful 
examination  by  any  court,  when  urged  to  dispose  of  ques- 
tions of  negligence  and  contributory  negligence  as  matters 
of  law,  and  we  will  prolong  this  opinion,  already  too  ex- 
tended, only  to  give  his  application  of  the  law  to  the 
particular  facts,  which  are  in  a  great  measure  parallel  with 
those  we  are  now  considering.  He  says:  "It  certainly  can- 
not be  said,  on  any  view  of  the  evidence,  that  the  plaintiff 
observed  the  highest  degree  of  prudence  in  his  conduct.  He 
stepped  on  the  track  on  w^iich  he  knew  the  train  was 
approaching,  without  turning  to  see  how  near  it  was,  and 
the  injury  has  resulted  in  consequence.  Thus  stated,  the 
fact  would  appear  to  be  gross  negligence,  if  not  utter  reck- 
lessness ;  but  there  are  other  circumstances  to  be  taken  into 
consideration  before  judgment  can  be  pronounced  upon 
the  character  of  the  act.  The  plaintiff  heard  the  whistle 
a  half  a  mile  off.  He  knew  he  had  the  time,  which  would 
be  required  for  the  train  to  pass  over  that  distance,  in  which 
to  cross  over  to  the  depot,  a  distance  of  less  than  one  hun- 
dred feet.  He  also  knew  that  all  trains  coming  on  this 
track  stopped  at  the  depot,  and  that  they  cheeked  their 
speed  and  approached  it  slowly.  He  had  also  some  reason 
to  expect  the  ringing  of  the  bell.  But  whether  the  bell 
was  rung  or  not  it  may  well  be  claimed  he  had  abundant 
reason  to  believe  there  was  ample  time  to  cross  the  track 
before  the  train  in  the  ordinary  course  eould  possibly 
arrive,  even  though  he  walked  along  leisurely  as  he  must  have 
done.  He  looked  for  the  train,  indeed,  as  he  came  out  of 
his  hotel,  but  he  had  less  than  the  usual  occasion  for  looking 
when  he  knew  about  how  far  off  the  train  was,  and  that, 
relying  upon  the  ordinary  mode  of  management,  as  he 
'■^"^'^  had  a  right  to,  he  could  not  be  in  danger  from  it  in  passing 
over,  and,  if  we  are  to  believe  his  evidence,  he  was  entirely 
correct  in  his  calculations,  and  it  was  only  because  the  train 
came  up  at  a  speed  twice  as  great  as  he  had  any  right  to 
anticipate  that  he  found  himself  in  danger.  He  may  claim, 
therefore,  that  he  was  not  guilty  of  want  of  ordinary  care 
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and  prudence  because  the  ordinary  condition  of  things, 
which  was  what  he  was  to  look  for,  would  not  have  made 
his  position  dangerous." 

The  case  of  Mclntyre  v.  New  York  Cent.  R.  R.  Co.,  37  N. 
Y.  287,  is  also  so  directly  in  point,  and  the  discussion  of  the 
subject  of  contributory  negligence  in  following  the  direction 
of  the  carrier's  agent  is  so  applicable  to  the  circumstances 
now  under  consideration,  that  at  the  risk  of  seeming  tedious 
we  now  quote  therefrom.  The  passenger,  laden  with  a 
bandbox,  bundle,  basket,  and  flower-pot,  and  piloting  her 
aged  parent,  also  encumbered  with  baggage,  undertook  to 
pass  from  one  car  to  another  while  the  train  was  in  motion, 
and  the  platforms  slippery  with  sleet  and  ice,  fell  between 
the  cars.  She  attempted  to  make  the  passage  because  the 
seats  in  the  car  were  all  filled,  and  the  brakeman  told  her 
to  go  into  the  next  car,  where  she  would  find  room.  In  an 
opinion  by  Fullerton,  J.,  it  is  said:  "She  had  a  right  to  a 
seat,  and  it  was  the  duty  of  the  defendant  to  provide  her 
with  one.  If  in  discharging  that  duty  they  required  her  to 
perform  an  act  which  was  perilous  in  itself,  and  in  doing 
which  she  lost  her  life,  the  negligence,  if  any  the  act  in- 
volved, should  be  imputed  to  the  company  alone I 

admit  that  passing  from  one  car  to  another  in  a  dark  and 
stormy  night,  encumbered  with  baggage,  and  having  charge 
of  an  aged  person,  was  an  act  fraught  with  imminent  peril, 
and,  if  done  without  sufficient  reason,  one  involving  great 
negligence.  But,  having  been  undertaken  at  the  request  of 
the  company,  it  is  to  be  regarded  as  their  act,  and  attempted 
at  their  risk.  Unless  this  view  of  the  case  is  adopted,  rail- 
road companies  may  be  guilty  of  the  grossest  wrongs  with- 
out incurring  liability." 

2'"*  The  following  precedents  are  w^orthy  of  note,  not  so 
much  because  of  the  similarity  of  facts  involved  with  these 
presented  by  the  instant  case,  but  for  their  discussion  and 
elucidation  of  the  law  of  negligence  and  contributory  negli- 
gence in  personal  injury  cases,  and  the  limitation  upon  the 
authority  of  the  court  to  dispose  of  such  questions  as  mat- 
ters of  law:  Ernst  v.  Hudson  River  R.  R.  Co.,  35  N.  Y.  9, 
90  Am.  Dec.  761 ;  Walker  v.  St.  Paul  City  R.  R.  Co.,  81  Minn. 
404,  84  N.  W.  222,  51  L.  R.  A.  632;  Benjamin  v.  Ilolyoke 
St.  R.  R.  Co.,  160  Mass.  3,  39  Am.  St.  Rep.  446,  35  N.  E.  95 ; 
Pennsylvania  R.  R.  Co.  v.  Ogier,  35  Pa.  60,  78  Am.  Dec. 
322;  Correll  v.  Burlington  etc.  R.  R.  Co.,  38  Iowa,  120,  18 
Am.  Rep.  22;  Grand  Trunk  R.  R.  Co.  v.  Ives,  144  U.  S.  408. 
12  Sup.  Ct.  Rep.  679,  36  L.  ed.  485;  Chicago  &  N.  W.  R.  R. 
Co.  V.  Prescott,  59  Fed.  237,  8  C.  C.  A.  109,  23  L.  R.  A.  654; 
Beisiegel  v.  New  York  Cent.  R.  R.  Co.,  34  N.  Y.  622,  90  Am. 
Dec.  741;  Tiklen  v.  Rhode  Island  R.  R.  Co.,  27  R.  I.  482,  (^'3 
Atl.  675 ;  Chicago  &  A.  R.  R.  Co.  v.  Winters,  175  III.  293,  51 
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N.  E.  901 ;  Bucher  v.  New  York  Cent.  R.  R.  Co.,  98  N.  Y. 
128;  Holden  v.  Great  Northern  R.  R.  Co.,  103  Minn.  98.  114 
N.  W.  365;  Pennsylvania  R.  R.  Co.  v.  White,  88  Pa.  327; 
Atchison  etc.  R.  R.  Co.  v.  Shean,  18  Colo.  368,  33  Pac.  108, 
20  L.  R.  A.  729. 

The  trial  court  erred  in  refusing  to  submit  the  case  to  the 
jury,  and  a  new  trial  must  be  ordered. 

Reversed. 

Judge  Sherwin  Dissented,  believing  that  the  opinion  of  the  majority 
on  the  question  of  contributory  negligence  was  based  on  an  erroneous 
conception  of  the  evidence. 


Passengers,  Who  are,  and  When  They  Become  Such,  is  the  subject  of  a 
note  to  Illinois  Cent.  R.  R.  Co.  v.  CVKeefe,  61  Am.  St.  Rep.  75.  As 
to  when  one  acquires  the  status  of  a  passenger,  see,  also,  Atchison  etc. 
Ry.  Co.  V.  HoUoway,  7.1  Kan.  1,  114  Am.  St.  Rep.  462. 

Reasonable  Bailroad  Stational  Accommodations  and  Safeguards  must  be 
provided  by  railroad  companies  where  they  usually  take  on  and  put 
out  passengers.  This  rule  not  only  requires  them  to  furnish  safe  plat- 
forms and  suitable  station  approaches,  but  also  that  their  stations  be 
open  and  lighted  at  night,  and  that  ample  and  sufficient  lights  be 
then  furnished  to  safely  guide  their  passengers;  and  that  necessary 
employees  be  present  to  inform  and  direct  passengers  as  to  the  correct 
location  of  their  trains,  and  the  usual  and  safest  way  of  reaching  or 
leaving  them:  Moses  v.  Louisville  etc.  R.  R.  Co.,  39  La.  Ann.  649,  4 
Am,  St.  Rep.  231.  See,  also,  as  to  the  duty  of  a  railroad  company  to 
keep  its  passenger  stations  and  premises  free  from  danger  for  its 
patrons:  Johns  v.  Charlotte  etc.  R.  R.  Co.,  39  S.  C.  162,  39  Am.  St.  Rep. 
709;  Fullerton  v.  Fordyce,  121  Mo.  1,  42  Am.  St.  Rep.  516;  Klugherz 
V.  Chicago  etc.  Ry.  Co.,  90  Minn.  17,  101  Am.  St.  Rep.  384;  Pineus  v. 
Atlantic  etc.  R.  R.  Co.,  140  N.  C.  450,  111  Am.  St.  Rep.  856;  Abbott  v. 
Oregon  R.  R.  Co.,  46  Or.  549,  114  Am.  St.  Rep.  885;  Mangum  v.  North 
CaroUna  R.  R.  Co.,  145  N.  C.  152,  122  Am.  St.  Rep.  437. 

It  is  not  Always  the  Duty  of  a  Passenger  Before  Attempting  to  Cross 
Tracks  which  are  necessary  to  be  crossed  after  alighting  from  a  train  to 
reach  the  station  to  observe  the  rule  compelling  a  person  crossing 
the  tracks  of  a  railway  on  a  highway  to  stop,  look  and  listen.  He  has 
a  right  to  assume  that  no  train  will  be  run  between  the  station  and 
the  train  from  which  passengers  are  alighting,  and  he  is  not  neces- 
earily  negligent  in  failing  to  look  for  a  train  when  thus  crossing  a 
track  nor  in  assuming  that  no  train  will  be  so  run:  Besecker  v.  Dela- 
ware etc.  Ry.  Co.,  220  Pa.  507,  123  Am.  St.  Rep.  714.  See,  too,  Bir- 
mingham Ry.  etc.  Co.  t.  Landrum,  153  Ala.  192,  127  Am.  St.  Rep.  25; 
Weeks  v.  New  Orleans  etc.  R.  R.  Co.,  40  La.  Ann.  800,  8  Am.  St.  Rep. 
560. 

//  a  Bailroad  Company  Stops  a  Passenger  Train  on  a  Sidetrack  so  that 
there  are  other  tracks  between  the  train  and  the  depot  platform,  the 
entire  space  between  the  depot  and  the  train  must,  with  regard  to 
people  having  business  at  the  train,  be  regarded  the  same  as  if  it 
constituted  the  platform.  They  therefore  have  a  right  to  assume  that 
they  will  be  protected  by  the  company,  and  they  need  not  be  on  their 
guard  against  approaching  trains.  The  ordinary  rule  of  "look  and 
listen"  has  no  application  to  such  a  situation:  Atchison  etc.  Ry.  Co.  v. 
McElroy,  76  Kan.  271,  123  Am.  St.  Rep.  134,  and  see  cases  cited  in.  th« 
cross-reference  note  thereto. 


Jan.  1910.]  State  v.  Sargent.  439 


STATE  EX  REL.  JONES  v.  SARGENT. 

[145  Iowa,  298,  124  N.  W.  33&.] 

OFFICERS— Selection  from  Different  Political  Parties. — A  stat- 
ute providing  that  fire  and  police  commissioners  shall  be  appointed  by 
the  mayor  and  be  selected  by  him  "from  the  two  leading  political  par- 
ties, so  that,  as  far  as  practicable,  two  members  of  the  board  shall  be 
members  of  the  dominant  political  party  and  one  member  of  the  board 
shall  be  a  member  of  the  political  party  next  in  numerical  strength 
as  shown  by  the  votes  cast  at  the  last  state  or  national  election," 
does  not  prescribe  qualifications  for  the  office,  and  leaves  in  the  mayor 
some  discretion  to  determine  whether  it  is  practicable  to  have  the 
board  selected  as  indicated,     (p.  442.) 

OFFICERS — Appointment  from  Leading  Political  Parties. — A 
statute  requiring  the  appointment  of  fire  and  police  commissioners 
to  be  made,  so  far  as  practicable,  from  the  two  leading  political  par- 
ties, is  not  violative  of  the  constitutional  guaranty  that  all  laws  shall 
be  of  uniform  operation,     (p.  443.) 

OFFICERS — Appointment  from  Leading  Parties. — A  statute 
providing  for  the  appointment  of  fire  and  police  commissioners  from 
the  members  of  the  two  leading  political  parties  is  not  an  unconstitu- 
tional limitation  upon  political  rights,  as  interfering  with  the  privi- 
leges of  electors  or  imposing  unconstitutional  restraints  upon  them. 
(p.  443.) 

OFFICERS — Right  to  Hold  Office. — There  is  no  such  thing  as  a 
right  to  hold  office.  This  is  a  mere  privilege  at  all  times  within  the 
control  of  the  legislature,  save  where  limited  by  some  constitutional 
provisions,     (p.  444.) 

OFFICERS — ^Appointment  from  Leading  Parties. — A  statute 
providing  for  the  appointment  of  fire  and  police  commissioners  from 
the  two  leading  political  parties  does  not  contravene  a  constitutional 
provision  that  the  legislature  shall  not  grant  to  any  citizen  or  class  of 
citizens  privileges  or  immunities  which  upon  the  same  terms  shall 
not  equally  belong  to  all  citizens.  That  provision  does  not  apply  to 
legislative  enactments  fixing  the  qualifications  for  municipal  office. 
(p.  445.) 

OFFICERS — Statute  Prescribing  Qualifications. — The  constitu- 
tional guaranty  of  a  republican  form  of  government  is  not  violated  by 
a  statute  prescribing  certain  qualifications  for  the  holding  of  certain 
offices,     (p.  445.) 

OFFICERS. — The  Fixing  of  Qualifications  for  office  is  a  legisla- 
tive, not  a  judicial,  function,  and  it  cannot  be  said,  as  a  matter  of  law, 
that  any  qualification  for  office  fixed  by  the  legislature  is  arbitrary  or 
oppressive,  or  so  much  so  as  to  be  set  aside  by  the  courts,     (p.  445.) 

OFFICERS — Qualifications — Political  Test. — In  the  absence  of 
constitutional  limitation  imposing  restraints  upon  the  legislature  with 
reference  to  qualifications  for  office,  political  tests  or  other  qualifica- 
tions may  be  used.     (p.  446.) 

OFFICERS — Prescribing  Qualifications. — In  the  Absence  of  con- 
stitutional prohibition  the  legislature  has  plenary  power  in  fixing  the 
qualifications  of  municipal  officers.  In  creating  such  an  office  and 
delegating  power  to  it,  the  legislature  has  the  right  to  say  who  shall 
exercise  the  functions  so  delegated,     (p.  447.) 

Quo  warranto  to  test  the  validity  of  defendants'  appoint- 
ments as  members  of  the  board  of  fire  and  police  commission- 
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ers  and  oust  the  defendants  from  their  positions  as  such.  The 
petition  was  dismissed  and  plaintiff  appealed. 

Saunders  &  Stuart,  for  the  appellant. 

Jerry  Sullivan  and  S.  B,  Wadsworth,  for  the  appellees. 

290  DEEMER,  C.  J.  Relator  was  duly  chosen  chief  of  the 
fire  department  of  the  <3ity  of  Council  Bluffs  in  the  year 
1906,  and  at  the  time  of  the  commencement  of  this  suit 
was  acting  as  such.  On  or  about  April  8,  1907,  the  then 
mayor  of  said  •city  appointed  defendants  B.  M.  Sargent, 
a  Republican,  and  Hubert  Tinley  and  L.  Zurmuehlen, 
***^  Democrat,  as  members  of  the  board  of  fire  and  police 
commissioners  for  the  city  under  the  provisions  of  Acts  of 
Thirty-second  General  Assembly,  chapter  29,  and  Acts  of 
Twenty-ninth  General  Assembly,  chapter  31,  all  appearing 
now  as  chapter  2A,  title  5,  of  the  Code  Supplement  of  Iowa. 
It  is  alleged  that  the  law  under  which  the  appointments  w^ere 
made  is  unconstitutional  and  void,  and  that  the  members  so 
appointed  were  not  qualified  to  serve.  It  is  further  alleged 
that  defendants  were  about  to  interfere  with  plaintiff  in 
the  performance  of  his  duties  as  fire  chief,  and  that  their 
act  in  so  doing  was  without  authority  of  law.  That  the 
exact  questions  presented  may  be  fully  understood,  we  here 
quote  the  provisions  of  the  statutes  involved: 

"Sec.  679a There  is  hereby  created  and  established 

a  board  of  police  and  fire  commissioners  in  cities  of  the 
first  class  and  cities  under  special  charter  w^hich,  according 
to  any  state  or  national  census  heretofore  or  hereafter  taken, 
are  shown  to  have  a  population  of  more  than  twenty  thou- 
sand. 

"Sec.  679b.  Said  board  of  police  and  fire  commissioners 
shall  consist  of  three  members,  who  shall  be  citizens  of  the 
state  of  Iowa,  and  who  shall  have  been  residents  of  the  city 
in  which  'they  are  appointed  for  more  than  five  years  next 
preceding  their  appointment;  they  shall,  except  as  herein- 
after specified,  hold  their  office  for  six  years  and  until  their 
respective  successors  have  been  appointed  and  qualified. 
All  vacancies  in  such  board  by  death,  resignation,  removal 
or  for  any  other  cause,  shall  be  filled  as  soon  as  practicable 
in  the  same  manner  as  provided  for  appointment.  Said 
commissioners  shall  receive  no  compensation  for  their  ser- 
vices." 

"Sec.  679d,  Immediately  upon  the  taking  effect  of  this 
act  the  mayor  of  such  city  shall  appoint  said  board  of  police 
and  fire  commissioners,  who  shall  be  confirmed  by  the  city 
council,  and  the  said  commissioners  so  appointed  shall  hold 
their  office,  one  of  them  until  the  first  Monday  in  April, 
1904,  one  of  them  until  the  first  Monday  in  April,  1906,  and 
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one  of  them  until  the  first  Monday  in  April,  1908,  and  on  the 
last  Monday  in  March,  1904,  and  ^^*  on  the  same  day  in 
each  even-numbered  year,  thereafter,  the  mayor  shall 
appoint  one  commissioner  in  such  city  to  take  the  place  of 
the  commissioner  whose  term  of  offiee  expires  the  first  Mon- 
day in  April  following  such  appointment,  and  the  members 
so  appointed  shall  serve  for  the  term  of  six  years  following 
the  said  first  Monday  in  April.  The  chairman  of  the  board 
for  each  biennial  period  shall  be  the  member  whose  term 
first  expires.  The  said  commissioners  shall  be  selected  from 
the  two  leading  political  parties,  so  that,  as  far  as  practica- 
ble, two  members  of  the  board  shall  be  members  of  the 
•dominant  political  party  and  one  member  of  the  board 
shall  be  a  member  of  the  political  party  next  in  numerical 
strength,  as  shown  by  the  votes  cast  at  the  last  state  or 
national  election.  And  any  commissioner  who  during  his 
term  of  office  becomes  a  candidate  for  or  accepts  any 
other  place  of  public  trust  or  emolument,  or  who  during 
the  same  period  knowingly  consents  to  his  nomination  for 
any  ofiice  elective  by  the  people,  or  fails  to  publicly  de- 
cline the  same  within  twenty  days  succeeding  such  nom- 
ination, shall  be  deemed  to  have  thereby  vacated  his 
office,  and  a  successor  shall  be  appointed  as  provided  in  this 
act.  The  majority  of  said  board  shall  constitute  a  quorum 
for  the  transaction  of  business.  Any  of  said  commissioners 
may  be  removed  for  misconduct  or  malfeasance  in  office,  by 
the  mayor  of  said  city,  with  the  consent  and  approval  of  a 
majority  of  the  city  council." 

It  will  be  observed  that  the  law  applies  only  to  cities  hav- 
ing a  population  of  more  than  twenty  thousand;  that  the 
mayor  shall  appoint  the  board  thereby  created,  which  shall 
consist  of  three  members,  who  shall  be  citizens  of  the  state 
and  residents  of  the  city  for  more  than  five  years  next  pre- 
ceding their  appointment;  and  that  they  shall  be  selected 
from  the  two  leading  political  parties,  so  that  so  far  as  prac- 
ticable two  members  shall  be  of  the  dominant  political  party 
and  one  of  the  next  in  numerical  strength,  as  shown  by  the 
votes  cast  at  the  last  state  or  national  election.  It  is  con- 
ceded in  argument  that  the  city  of  Council  Bluffs  had  a 
population  exceeding  twenty  thousand  when  the  appoint- 
ments were  made,  that  the  two  dominant  political  ^^^  par- 
ties were  the  Republican  and  Democratic,  and  that  the 
Republican  party  was  the  dominant  one  in  the  city  as  shown 
by  the  last  preceding  election.  It  also  appears  that,  while 
the  two  Democrats  were  named  instead  of  two  Republicans, 
the  place  was  offered  by  the  mayor  to  four  Republicans 
before  he  named  the  second  Democrat,  and  that  these  four 
men  declined  the  appointment  and  refused  to  serve  as  mem- 
bers of  the  commission.     We  quote  this  admission  from  the 
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record:  "It  is  admitted  of  record  that,  at  the  time  the  fire 
and  police  commission  were  appointed  by  Donald  Macrae, 
there  were  more  than  a  thousand  persons  who  were  members 
of  the  Republican  party  in  the  city  of  Council  Bluffs,  Iowa, 
and  all  of  them  voters,  and  that  prior  to  making  said  ap- 
pointments that  the  mayor  of  the  city  of  Council  Bluffs 
requested  four  members  of  the  Republican  party  to  act  as 
members  of  the  fire  and  police  commission,  and  that  they 
declined  the  appointment  and  requested  not  to  name  them 
members  of  said  commission.  It  is  admitted  of  record  that 
there  are  numerous  voters  in  the  city  of  Council  Bluffs, 
Iowa,  who  had  been  residents  of  said  city  less  than  five  years 
at  the  time  the  police  and  fire  commission  was  appointed." 

The  exact  points  relied  upon  for  a  reversal  are  so  suc- 
cinctly stated  in  the  brief  of  appellant's  counsel  that  we 
here  quote  therefrom  as  follows:  "(1)  Defendants  were 
appointed  in  violation  of  law;  two  of  them  being  members 
of  the  Democratic  party,  whereas  the  Republican  party  was, 
at  the  time  of  their  appointment,  the  dominant  political 
party.  (2)  Chapter  2A,  title  5  of  the  Supplement,  is  void 
because  it  requires  a  political  test  as  a  qualification  for  the 
right  to  be  appointed  to  the  office  of  member  of  the  board 
of  police  and  fire  commissioners.  (3)  Section  2A,  title  5  of 
the  Supplement  is  void  because  it  controverts  section  1,  arti- 
cle 2,  of  the  constitution  of  Iowa,  by  placing  a  burden  and 
penalty  upon  electors  otherwise  qualified  by  hindering  and 
hampering  them  in  their  freedom  of  choice  as  such  elec- 
tors." 

303  These  we  shall  take  up  in  order. 

The  general  qualifications  for  a,ppointment  are  stated 
in  section  679b  as  follows:  They  shall  be  citizens  of  the 
state  and  residents  of  the  city  for  more  than  five  years  next 
preceding  their  appointment.  That  defendants  possessed 
these  qualifications  is  admitted.  But  it  is  further  provided 
in  section  679b  that  "they  shall  be  selected  from  the  two 
leading  political  parties,  so  that,  as  far  as  practicable,  two 
members  of  the  board  shall  be  members  of  the  dominant 
political  party  and  one  member  of  the  board  shall  be  a 
member  of  the  political  party  next  in  numerical  strength 
as  shown  by  the  votes  cast  at  the  last  'state  or  national 
election."  It  will  be  observed  that  this  last  provision  does 
not  go  to  the  qualifications  for  the  office.  It  says  they  shall 
be  selected  by  the  mayor  in  the  manner  directed,  and  con- 
tains a  qualification  to  the  effect  that  so  far  as  practicable 
they  shall  be  made  up  as  directed.  Manifestly  some  dis- 
cretion is  left  in  the  appointing  power,  and  primarily  he 
is  to  determine  whether  it  is  practicable  to  have  the  board 
selected  as  indicated.    In  the  absence,  then,  of  proof,  either 
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direct  or  circumstantial,  that  the  mayor  was  guilty  of  some 
fraud  or  collusion  or  was  acting  perversely  and  in  open 
disregard  of  the  law,  his  discretion  cannot  be  interfered 
with  by  the  courts.  It  seems  that  he  offered  the  position 
to  four  Republicans  before  selecting  the  second  Democrat, 
and  evidently  was  endeavoring  to  find  a  proper  appointee 
of  the  Republican  faith.  The  proffer  of  the  place  was  not 
accepted,  and  the  mayor  then  turned  to  a  second  Demo- 
crat, who,  we  must  assume,  in  the  absence  of  a  showing  to 
the  contrary  was  deemed  better  fitted  than  some  Republi- 
cans who  might  be  induced  to  accept.  As  the  members 
appointed  were  each  and  all  qualified,  and  as  there  is  no 
showing  of  any  fraud  or  favoritism  on  the  part  of  the 
mayor  or  any  intentional  disregard  of  the  law  or  abuse  of 
discretion,  we  are  not  ^^^  justified  in  sustaining  the  first 
point  made  by  appellant's  counsel.  Sanborn  v.  Mason  City, 
114  Iowa,  189,  86  N.  W.  286,  is  not  in  point.  If  there  were 
no  qualifications  upon  the  duty  to  select  two  from  the 
majority  and  one  from  the  minority  party,  we  might  have 
a  different  situation.  But  here  there  are  certain  qualifica- 
tions, and  a  discretion  is  vested  in  the  mayor  with  regard 
to  this  very  matter. 

2.  Claim  is  made  that,  as  the  statute  limits  the  appointees 
to  membership  of  the  two  leading  political  parties,  it  is  un- 
constitutional and  void,  because  it  grants  special  privileges 
and  immunities,  because  it  is  not  uniform  in  its  operation, 
and  because  it  interferes  with  and  lessens  the  right  or  fran- 
chise conferred  upon  electors.  The  law  is  certainly  uniform 
in  its  operation,  and,  if  there  be  anything  in  the  argument 
against  the  validity  of  the  law,  it  is  to  be  found  in  that  part 
of  it  which  limits  the  mayor's  choice  to  the  members  of  the 
two  leading  political  parties.  The  electors  are  not  hampered 
in  their  choice,  for  they  have  no  right  to  vote  for  members  of 
the  board.  They  do  have  free  and  equal  opportunity  to 
vote  for  the  appointing  power,  the  mayor,  and  there  is  no 
claim  that  the  members  of  such  a  board  cannot  be  created 
by  appointment  at  the  hands  of  some  other  official.  The 
only  point,  if  there  be  any,  to  the  last  proposition,  is  that 
it  forces  an  elector,  if  he  would  stand  any  show  of  ap- 
pointment to  the  board,  to  ally  himself  with  one  or  the 
other  of  the  two  dominant  parties,  thus  destroying  his  free 
agency  in  matters  political.  There  is  no  merit,  as  we  think, 
in  this  argument.  In  order  to  secure  nonpartisan  action, 
it  is  very  common  for  legislatures  in  creating  boards  and 
commissions  to  provide  that  the  members  thereof  shall  not 
all  be  of  the  same  political  faith  and  to  direct  that  they 
shall  be  selected  from  the  dominant  political  parties.  We 
have  never  heard  it  claimed  before  that  this  in  any  manner 
interfered  with  the  privileges  of  electors  or  imposed  any 


444  139  American  State  Reports.  [Iowa, 

unconstitutional  restraints  ^^^  upon  them.  It  certainly 
does  not  add  any  new  qualifications,  nor  to  our  minds  does 
it  interpose  any  restraint.  In  no  election  may  a  voter  east 
his  ballot  for  whom  he  will.  He  is  of  necessity  limited  in 
his  choice  to  those  who  have  the  necessary  qualifications  to 
hold  office,  and  these  are  of  necessity  arbitrary  and  some- 
times perhaps  unreasonable.  True,  an  elector  who  did  not 
ally  himself  with  one  or  the  other  of  the  dominant  parties 
could  not  be  appointed  to  membership  upon  the  board ;  but 
there  is  no  such  thing  as  a  right  to  hold  office.  This  is  a 
mere  privilege  at  all  times  within  the  control  of  the  legis- 
lature, save  where  limited  by  some  constitutional  provision. 
We  shall  presently  see  that  there  is  no  such  limitation  in 
our  fundamental  law. 

"We  shall  and  must  assiune  that  an  elector,  in  exercising 
his  privileges  at  the  polls,  does  so  from  some  higher  motive 
than  to  place  himself  in  line  for  a  future  appointment  to 
some  office.  If  the  desire  to  hold  office  predominates,  then 
he  may  easily  qualify  himself  by  voting  a  party  ticket, 
and,  if  that  be  the  dominant  idea  with  him,  he  is  not  de- 
prived of  much  when  compelled,  in  order  to  place  himself 
in  line,  to  vote  a  party  ticket.  No  case  has  been  called  to 
our  attention  which  holds  that  such  a  law  as  is  now  under 
consideration  is  invalid  because  it  interferes  with  the  free- 
dom or  rights  of  an  elector.  Appellant  relies  upon  the 
expression  found  in  Edmonds  v.  Banbury,  28  Iowa,  267,  4 
Am.  Rep.  177,  reading  as  follows:  "Those  whom  the  con- 
stitution declares  to  be  electors  cannot  be  disfranchised; 
and  not  one  jot  or  tittle  can  lawfully  be  added  to  or  taken 
away  from  the  qualifications  which  the  constitution  pre- 
scribes." Granted  that  this  expresses  a  correct  rule  of  law, 
which  it  undoubtedly  does,  still  there  is  nothing  in  the 
statute  under  consideration  which  in  any  manner  attempts 
to  fix  the  'qualifications  of  electors.  Attorney  General  v. 
Detroit  Common  Council,  58  Mich.  213,  55  Am.  Rep.  675, 
24  N.  W.  887,  also  relied  upon  by  appellant,  is  not  in  point 
for  the  reason  that  the  constitutional  provision  is  quite 
different  "^^  in  Michigan  from  our  fundamental  law,  in 
that  it  provides,  in  substance,  that  no  other  oath  than  the 
one  prescribed,  declaration,  or  test  shall  be  required  as  a 
qualification  for  any  office  or  public  trust. 

3.  The  point  most  relied  upon  by  appellant  is  that  the 
law  in  question  sanctions  or  requires  a  political  test  as  a 
qualification  for  office,  creates  special  privileges,  and  is  in 
contravention  of  section  6  of  article  1  of  the  constitution, 
which  provides,  in  substance,  that  the  General  Assembly 
shall  not  grant  to  any  citizen  or  class  of  citizens  privileges 
or  immunities  which  upon  the  same  terms  shall  not  equally 
belong  to  all  citizens.     That  the  act  in  question  does  not 
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violate  fhis  constitutional  provision  is  held  in  Sliaw  v.  City 
of  Marshalltown,  131  loAva,  128,  104  N.  W.  1121,  10  L.  R. 
A.,  N.  S.,  825,  9  Ann.  Cas.  1039,  to  which  is  appended  a 
valuable  note  containing  reference  to  the  more  recent  cases 
upon  the  propositions  involved:  See,  also,  Goodrich  v. 
Mitchell,  68  Kan,  765,  104  Am.  St.  Rep.  429,  75  Pae.  1034, 
64  L.  R.  A.  945,  1  Ann.  Cas.  288.  The  Shaw  case  is  also 
reported  with  annotations  in  10  L.  R.  A.,  N.  S.,  825,  and  it 
appears  from  these  various  annotations  that  the  rules 
therein  announced  are  in  accord  with  the  great  weight  of 
authority  upon  the  question.  That  is  to  say,  it  is  there  held 
that  the  constitutional  provision  relied  upon  does  not  apply 
to  legislative  enactments  fixing  the  qualifications  for 
municipal  office. 

Recognizing  the  force  of  this  decision,  appellant's  coun- 
sel say:  "In  view  of  the  decision  of  this  court  in  the 
Soldiers'  Preference  case,  w^e  shall  consider  only  one  ques- 
tion in  reference  to  this  branch  of  the  argument,  and  that 
is  our  claim  that  the  classification  made  is  arbitrary  and 
unreasonable;  that  it  is  not  only  violative  of  the  expressed 
constitution,  but  is  utterly  repugnant  to  the  spirit  of  our 
institutions,  and,  if  carried  to  its  logical  and  legitimate 
^®''  conclusions,  utterly  subversive  and  destructive  of  free 
government."  The  right  to  hold  an  act  of  the  legislature 
invalid  because  repugnant  to  the  spirit  of  our  institutions 
and  destructive  of  free  government  is  a  very  delicate  and 
perhaps  doubtful  one.  Of  course,  the  constitution  guar- 
antees a  republican  form  of  government,  but  there  is  nothing 
in  the  ■constitution  or  in  a  republican  form  of  government 
which  prevents  the  legislature  from  fixing  qualifications 
for  office.  This  matter  of  declaring  a  statute  invalid  be- 
cause of  some  implied  limitations  upon  the  powder  of  the 
legislature  was  fully  considered  in  Eckerson  v.  City  of 
Des  Moines,  137  Iowa,  452,  115  N.  W.  177,  and  what  is 
there  held  need  not  be  repeated  here.  It  cannot  be  said 
as  a  matter  of  law  that  any  qualification  for  office  fixed 
by  the  legislature  is  arbitrary  or  oppressive,  or  so  much 
so  as  to  be  set  aside  by  the  courts.  Wherever  qualifica- 
tions are  fixed  there  is  a  division  into  classes ;  that  is  to  say, 
there  is  a  class  which  may  serve,  and  another  which  may 
not.  "Whenever  qualifications  are  fixed,  there  is  a  dis- 
crimination, a  granting  of  special  privileges,  and  a  denial 
of  the  right  of  some  to  hold  office,  and  it  is  not  for  the 
courts  to  say  that  such  provisions  are  arbitrary  or  unrea- 
sonable. The  fixing  of  qualifications  for  office  is  a  legis- 
lative and  not  a  judicial  function. 

Appellants  rely,  in  this  connection,  upon  Evansville  v. 
State,  118  Ind.  426.  21  N.  E.  267,  4  L.  R.  A.  93;  Attorney 
General  v.  Detroit,  58  :\rich.  213,  55  Am.  Rep.  675.  24  N.  W. 
887 ;  Bowden  v.  Bedell,  C3  N.  J.  L.  451,  53  Atl.  198 ;  Rath- 
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bone  V.  Wirth,  150  N.  Y.  459,  45  N.  E.  15,  34  L.  R.  A. 
408 ;  and  Mayor  v.  State,  15  Md.  376,  74  Am.  Dec.  572.  In 
the  Evansville  case  (118  Ind.  426,  21  N.  E.  267,  4  L. 
R.  A.  93)  it  is  held  the  legislature  cannot  make  a  require- 
ment of  five  years'  residence  as  a  qualification  for  office, 
and  that  a  provision  to  the  effect  that  officers  and  patrol- 
men of  a  fire  and  police  department  should  be  selected 
equally  from  the  two  leading  political  parties  is  void.  In 
the  Shaw  case  (131  Iowa,  128,  104  N.  W.  1121,  10  L.  R.  A., 
N.  S.,  825,  9  Ann.  Cas.  1039)  we  disregarded  that  decision, 
and  the  '^^^  court  which  pronounced  it  in  a  subsequent 
opinion  in  Hovey  v.  State,  119  Ind.  386,  21  N.  E.  890,  held 
that  "it  is  within  the  authority  of  the  legislature,  by 
virtue  of  its  general  power,  to  require  that  the  officers  of 
this  class  shall  be  selected  from  the  different  political 
parties,  or  that  they  shall  be  persons  of  peculiar  skill  and 
experience."  Bowden  v.  Bedell,  68  N.  J.  L.  451,  53  Atl. 
198,  does  not  decide  the  point,  although  the  question  is 
mooted  and  some  expressions  used  which  indicate  that  the 
New  Jersey  court  regarded  such  qualifications  for  office  as 
are  provided  in  the  act  before  us  inimical  to  our  form 
of  government.  Mayor  v.  State,  15  Md.  376,  74  Am.  Dec. 
572,  really  does  not  decide  the  question.  The  judges  in  that 
case  were  of  the  opinion  that  the  qualifications  fixed  by 
the  act  could  not  be  understood,  so  they  expressed  no 
opinion  regarding  the  matter,  and  upon  the  validity  of 
another  qualification  the  judges  were  equally  divided  in 
opinion.  Attorney  General  v.  Detroit  Common  Council,  58 
Mich.  213,  55  Am.  Rep.  675,  24  N.  W.  887,  involved  the 
appointment  of  election  inspectors  by  a  board  to  be  ap- 
pointed, consisting  of  two  persons  from  each  of  the  two 
leading  political  parties.  The  act  providing  therefor,  was 
held  unconstitutional  because  of  its  interference  with  the 
rights  of  elrectors,  in  that  it  imposed  new  conditions  on  the 
right  of  suffrage.  The  constitutional  limitation  involved 
there  provided  that  **no  other  oath,  declaration  or  test 
should  be  required  as  a  qualifieation  for  any  office  or  public 
trust."  Membership  of  a  political  party  w^as  not  one  of 
the  permissible  tests  under  the  constitution.  We  have  no 
such  constitutional  provision.  Rathbone  v.  Wirth,  150  N. 
Y.  459,  45  N.  E.  15,  34  L.  R.  A.  408,  gives  support  to  ap- 
pellant's contention,  but  the  case  was  iecided  by  a  bare 
majority  of  the  court.  On  the  other  hand,  it  is  very  clear 
that  a  residential  test  is  not  obnoxious  to  any  clause  of 
our  constitution:  Edmonds  v.  Banbury,  28  Iowa,  267,  4 
Am.  Rep.  177,  Moreover,  in  the  absence  of  constitutional 
limitation  imposing  restraints  upon  the  legislature  with 
reference  to  qualifications  ^"^  for  office,  it  is  held  in  many 
cases  that  political  tests  or  oUier  qualifications  may   be 
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used:  State  v.  Bemis,  45  Neb.  724,  64  N.  W.  348;  State 
V.  Smith,  35  Neb.  13,  52  N.  W.  700,  16  h.  R.  A.  791 ;  Rogers 
V.  Common  Council,  123  N.  Y.  173,  25  N.  E.  274,  9  L.  R.  A. 
579;  People  v.  Hoffman,  116  111.  587,  56  Am.  Rep.  793,  5 
N.  E.  596,  8  N.  E.  788;  Patterson  v.  Barlow,  60  Pa.  54; 
Commonwealth  v.  Plaisted,  148  Mass.  375,  12  Am.  St.  Rep. 
566,  19  N.  E.  224,  2  L.  R.  A.  142. 

It  must  be  remembered,  in  this  connection,  that  we  have 
no  constitutional  provision  fixing  the  qualifications  for 
municipal  office.  The  constitution  does  provide,  however, 
that  no  religious  test  shall  be  required  as  a  qualification 
for  any  office  of  public  trust:  See  Bill  of  Rights,  sec.  4, 
art.  1.  In  this  respect  it  differs  from  the  fundamental 
law  of  many  of  the  other  states,  which  provide  that  no 
religious  or  political  test  shall  be  required.  There  is  no 
absolute  right  to  hold  office  or  to  be  a  candidate  therefor; 
and  the  legislature,  in  the  absence  of  constitutional  pro- 
hibition, has  plenary  power  in  fixing  the  qualifications 
therefor.  The  act  in  question  is  largely  advisory  in  charac- 
ter, and  the  requirement  that  the  commissioners  shall  be 
selected  from  the  two  dominant  political  parties  was  in- 
tended to  make  the  board  when  appointed  nonpartisan  in 
character  and  to  give  the  minority  representation.  The 
office  is  not  one  created  by  the  constitution,  but  is  munici- 
pal in  character,  and  the  legislature  in  creating  such  an 
office,  and  in  delegating  its  power  to  these  public  corpora- 
tions, has  the  right  to  say  who  shall  exercise  the  functions 
so  delegated.  The  office  is  not  elective,  but  appointive, 
and  exists  only  by  reason  of  legislative  enactment,  and 
there  is,  as  was  said  by  Justice  Peckham  in  the  Rogers 
case  (123  N.  Y.  173,  25  N.  E.  274,  9  L.  R.  A.  579),  no  an- 
alogy between  the  cases  of  elective  officers  and  those  where 
the  office  is  to  be  filled  by  appointment,  and  no  argument 
which  rests  for  its  foundation  ^^*  upon  the  constitutional 
provision  for  voting  for  elective  officers  gives  any  light 
upon  the  question  under  discussion. 

We  need  not  pursue  the  argument  further.  The  case 
is  governed  in  principle  by  Shaw  v.  Marshalltown,  131 
Iowa,  128,  104  N.  W.  1121,  10  L.  R.  A.,  N.  S.,  825,  9  Ann. 
Cas,  1039,  and  other  like  cases.  No  constitutional  pro- 
vision is  violated  by  the  act  in  question,  and  we  are  con- 
strained to  hold  that,  as  applied  to  municipal  appointive 
boards,  there  is  nothing  contrary  to  the  spirit  of  our  in- 
stitutions or  inimical  to  our  free  government  in  such  an 
enactment. 

The  judgment  of  the  trial  court  is  correct,  and  it  is 
affirmed. 

Judges  Weaver  and  Evans  dissented,  the  former  writing 
an  extended  opinion. 
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The  Power  of  Appointment  to  Office  may  be  regulated  by  statute,  ex- 
cept where  the  constitution  provides  for  the  mode  of  appointment, 
and  prescribes  the  duties  of  the  oflfice:  Warner  v.  People,  2  Denio,  272, 
43  Am.  Dec.  740;  People  v.  Freeman,  80  Cal.  233,  13  Am.  St.  Kep.  122; 
State  V.  George,  22  Or.  142,  29  Am.  St.  Rep.  586;  Fox  v.  McDonald, 
101  Ala,  51,  46  Am,  St.  Rep.  98.  A  statute  conferring  on  the  central 
committee  of  one  political  party  only  the  power  to  name  certain  per- 
sons from  whom  the  governor  must  appoint  an  election  commissioner 
violates  a  constitutional  prohibition  against  the  passing  of  any  local 
or  special  law  granting  to  any  "corporation,  association  or  individual 
any  special  or  exclusive  right,  privilege  or  immunity."  Such  a  stat- 
ute confers  a  special  privilege  on  the  committee  of  one  political  party, 
and  withholds  it  from  the  committee  of  all  other  political  parties: 
State  V.  Washburn,  167  Mo.  680,  90  Am.  St.  Rep.  430. 

A  Statute  Providing  for  the  Appointment  of  election  inspectors  in 
Detroit  by  a  board  which  was  to  be  appointed  by  the  mayor  and  coun- 
cil, and  to  consist  of  two  persons  from  each  of  the  two  leading  politi- 
cal parties  was  pronounced  unconstitutional  in  Attorney-General  v. 
Board  of  Councilmen,  58  Mich.  213,  55  Am.  Rep.  675;  but  a  statute 
creating  a  board  of  police  for  the  city  of  Boston,  whose  members 
were  to  be  appointed  by  the  governor,  with  the  advice  and  consent  of 
the  council,  from  the  two  principal  political  parties,  was  declared  not 
unconstitutional  because  it  took  from  the  city  the  power  of  self-gov- 
ernment in  matters  of  internal  police,  or  because  it  fixed  the  qualifica- 
tions of  members  of  the  board:  Commonwealth  v.  Plaisted,  148  Mass. 
375,  12  Am.  St.  Rep.  566.  A  statute  which  provides  that  a  certain 
municipal  board  shall  be  composed  of  four  members,  "not  more  than 
two  of  whom  shall  be  members  of  the  same  political  party,r  is  not 
unconstitutional:  McCarter  v.  McKelvey,  78  N.  J.  L.  3,  138  Am.  St. 
Sep.  583. 


"WALLACE  V.  TINNET. 

[145  Iowa,  478,  122  N.  W.  936.] 

GUARDIANSHIP  —  Nonresident  Incompetent — Determination 
of  Incompetency. — ^The  fact  of  the  incompetency  of  a  nonresident,  for 
the  protection  of  whose  property  the  appointment  of  a  guardian  is 
sought,  must  be  judicially  determined,  but  this  may  be  done  on  the 
hearing  of  tlie  application  for  the  appointment  of  the  guardian.  It 
need  not  be  determined  in  an  independent  proceeding,     (p.  450.) 

GUARDIANSHIP — Nonresident  Incompetent. — Notice  of  an 
application  for  the  appointment  of  a  guardian  of  the  estate  of  a  non- 
resident incompetent  is  not  required,  either  by  statute  or  general 
principles  of  law,  to  be  given  to  the  incompetent,     (pp.  450,  451.) 

GUARDIANSHIP — Nonresident  Incompetent — Collateral  At- 
tack.— Proceedings  for  the  appointment  of  a  guardian  for  a  nonresi- 
dent incompetent,  in  a  court  having  jurisdiction  thereof,  are  not  sub- 
ject to  collateral  attack,     (p.  452.) 

GUARDIANSHIP — Nonresident  Incompetent — Collateral  At- 
tack.— The  finding  of  incompetency  in  a  proceeding  for  the  appoint- 
ment of  a  guardian  of  a  nonresident  incompetent  is  not  subject  to 
collateral  attack,     (p.  452.) 

Action  to  quiet  title.    A  demurrer  to  the  answer  was 
sustained,  and  on  election  of  the  defendant  to  stand  on 
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his  pleading,  a  decree  was  entered  for  the  plaintiff.     The 
defendant  appealed. 

Shull,  Farnsworth  &  Sanunis  and  O.  D.  Nlckle,  for  the 
appellant. 

E.  P.  Farr,  for  the  appellee  Margaret  Tinney. 

F.  B.  Robinson  and  Jepson  &  Jepson,  for  the  appellees 
Margaret  Wallace  and  Letitia  Wallace. 

480  DEEMER,  J.  One  branch  of  this  case  has  already 
been  before  this  court:  See  Wallace  v.  Wallace,  141  Iowa, 
306.  After  the  bringing  of  that  action  Margaret  Wallace, 
plaintiff  herein,  commenced  this  suit  againfst  defendant 
Margaret  Tinney,  her  sister  in  law,  being  the  sister  of  her 
husband,  James  Wallace,  to  quiet  her  title  to  the  same  prop- 
erty which  was  involved  in  the  case  which  reached  this 
court  on  the  former  appeal.  Margaret  Wallace,  who  was 
defendant  in  that  action  and  the  mother  of  plaintiff's  hus- 
band and  of  John  Wallace,  deceased,  intervened,  claiming 
title  to  the  property.  Letitia  Wallace  was  upon  her  own 
application  appointed  by  the  district  court  of  Woodbury 
county,  sitting  as  a  court  of  probate,  guardian  of  the  prop- 
erty of  Margaret  Wallace,  who,  it  is  claimed,  was  insane, 
and  a  resident  of  County  Antrim,  Ireland.  It  was  also 
alleged  that  Margafet  Wallace  was  a  spendthrift,  and  in- 
capable of  attending  to  her  property  in  Woodbury  county. 
Thereafter  the  guardian  filed  a  report  in  which  she  set 
forth  that  her  ward  was  interested  in  this  suit,  that  she 
had  employed  F.  B.  Robinson,  Esq.,  to  look  after  her  inter- 
ests, and  asked  for  the  approval  of  her  acts.  This  approval 
was  granted,  and  thereupon  the  order  of  substitution  was 
asked  and  obtained.  The  appeal  is  from  the  order  of  sub- 
stitution, and  also  from  the  ruling  on  pleas  in  abatement 
filed  to  the  petition  of  intervention. 

The  principal  contention  made  for  plaintiff  and  appel- 
lant is  that  the  order  for  the  appointment  is  void,  for  the 
reason  that  the  said  ward,  Margaret,  was  not  given 
'*^*  notice  of  the  application ;  that  she  was  a  resident  of  a 
foreign  country  over  whom  the  court  had  no  jurisdiction; 
that  the  hearing  was  ex  parte;  and  that  there  was  no  find- 
ing of  facts  sufficient  to  justify  the  appointment.  Our 
statute  (Code,  sec.  3202)  provides:  "A  guardian  may  be 
appointed  for  a  nonresident  minor,  idiot,  lunatic,  or  person 
of  unsound  mind,  who  has  property  in  this  state,  on  appli- 
cation to  the  district  court  or  judge  of  the  county  in  which 
such  property,  or  any  part  thereof,  may  be,  who  shall 
qualify  in  the  same  manner,  have  the  same  powers,  and 
be   subject   to   the    same   rules    as   guardians  of   resident 
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minors."  It  is  argued  that  no  appointment  can  be  made 
for  a  nonresident  lunatic  or  person  of  unsound  mind  unless 
the  fact  of  incompetency  is  first  found  by  a  court  of  com- 
petent jurisdiction.  In  other  words,  it  is  insisted  that  the 
status  of  the  party  must  first  be  fixed  by  judicial  decree. 
This  is  a  strained  construction  of  the  statute.  Of  course, 
the  fact  of  incompetency  must  be  established;  but,  in  our 
opinion,  this  may  be  done  under  the  application  for  ap- 
pointment, -and  need  not  precede  the  application.  This 
view  is  confirmed  by  reference  to  section  225  of  the  Code, 
which  reads  as  follows:  *'The  district  court  of  each  county 
has  original  and  exclusive  jurisdiction  ....  to  appoint 
guardians  of  the  property  of  all  such  persons,  nonresidents, 
of  or  who  have  property  within  the  oounty,  subject  to 
guardianship,  or  whose  property  is  afterward  brouglit  into 
the  county."  A  court  would  have  no  jurisdiction  of  a 
purely  personal  action  against  a  nonresident  of  the  state, 
and  could  not  appoint  a  guardian  of  the  person  of  a  non- 
resident. If  appellant's  contention  were  correct — that  no 
appointment  may  be  made  of  a  guardian  of  the  property 
of  a  nonresident,  and  that  there  should  first  be  a  judicial 
determination  of  the  fact  of  insanity  in  an  independent 
suit — ^this  would,  in  effect,  deprive  a  probate  court  of  its 
power  to  protect  the  property  of  a  nonresident  laboring 
*^^  under  a  disability.  It  will  be  observed  that  the  ap- 
pointment here  was  of  the  property,  and  not  of  the  person, 
and  it  follows  that  the  trial  court  must  have  held  that  Mrs. 
Wallace  was  a  person  of  unsound  mind,  or  a  lunatic : 
Harkins  v.  Edwards,  1  Iowa,  426;  Hartford  Bank  v.  Green, 
11  Iowa,  476;  Cook  v.  Tallman,  40  Iowa,  133;  Seofield  v. 
McDowell,  47  Iowa,  129 ;  Ockendon  v.  Barnes,  43  Iowa,  615 ; 
Seerley  v.  Sater,  68  Iowa,  375,  27  N.  W.  262;  Guthrie  v. 
Guthrie,  84  Iowa,  372,  51  N.  W.  13. 

Again,  it  is  argued  that,  as  no  notice  was  ever  served 
upon  Margaret  Wallace  of  the  application  for  the  appoint- 
ment of  a  guardian,  the  proceedings  were  void  for  want  of 
notice.  The  allegations  in  the  plea  of  abatement  with 
reference  to  this  matter  are  as  follows:  "Par.  6.  Plaintiff 
further  alleges  that  the  proceedings  had  in  the  matter  of 
appointment  of  said  Letitia  Wallace  as  guardian  of  Margaret 
Wallace,  aforesaid,  are  shown  by  the  said  exhibits  A,  B,  C, 
and  D  to  be  absolutely  void,  and  that  no  notice  was  ever 
given  to  the  said  Margaret  Wallace  of  said  appointment, 
either  actual  or  constructive."  The  exhibits  referred  to 
are  the  application  for  appointment,  the  report  of  the 
guardian,  and  the  order  of  court  thereon,  and  the  order 
appointing  the  guardian.  These  do  not  show  that  no  notice 
was  given.  But  we  do  not  think  that  either  the  statute  or 
any  rule  of  constitutional  law  requires  the  giving  of  notice 
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of  an  application  for  the  appointment  of  a  guardian  of  the 
property  of  a  nonresident.  Surely  our  statute  does  not 
require  any  notice,  and,  if  it  be  required,  it  must  be  in 
virtue  of  some  general  rule  of  law  or  constitutional  require- 
ment. Doubtless  no  guardian  may  be  appointed  for  the 
person  of  another  without  notice,  and  this  is  what  the  cases 
for  appellant  seem  to  hold.  Some  of  them  perhaps  go  so 
far  as  to  hold  that  notice  must  be  given  if  the  appoint- 
ment is  to  be  of  a  guardian  for  the  property.  But  we  are 
constrained  to  take  a  different  view.  Our  view  is  ^^^  well 
explained  in  two  cases,  one  from  Minnesota  and  the  other 
from  ^laryland.  In  Kurtz  v.  St.  Paul  &  D.  K  Co.,  48  Minn. 
339,  31  Am.  St.  Rep.  657,  51  N.  W.  221,  the  supreme  court 
of  Minnesota  said:  "The  power  to  appoint  a  guardian  of 
the  estate  of  a  nonresident  minor  situated  in  this  state  is 
unquestioned,  and  the  purpose  of  so  doing  is  the  same  as 
in  appointing  a  guardian  of  the  person  and  estate  of  a  resi- 
dent minor.  Notice  of  the  hearing  of  such  appointment 
is  not  a  constitutional  prerequisite  to  the  jurisdiction  to 
name  a  guardian.  Appointing  a  guardian  deprives  no  one 
of  his  property,  and  does  not  change  or  affect  the  title  to 
it.  Letters  of  guardianship  are  merely  a  commission  which 
places  the  property  of  the  ward  in  the  care  of  an  officer 
of  the  court  as  custodian,  and  in  its  effect  is  not  essen- 
tially different  from  the  appointment  of  a  receiver  or  tem- 
porary administrator,  a  jurisdiction  which  can  be,  and 
frequently  is,  exercised  before  service  of  any  process.  The 
matter  of  notice  of  an  application  for  the  appointment  of  a 
guardian  is  therefore  purely  a  matter  of  statutory  require- 
ment." 

The  supreme  court  of  Maryland  had  this  question  before 
it,  and  in  the  course  of  its  opinion  said:  *'It  had  been 
held  that  proceedings  in  lunacy  had  without  notice  to  the 
party  alleged  to  be  insane  are  void  so  as  to  render  abso- 
lutely null  decrees  and  orders  passed  in  the  cause,  or  by 
virtue  of  such  proceedings.  But  the  better  opinion  seems 
to  be,  the  court  having  jurisdiction  of  the  subject  matter 
of  the  proceedings,  that  want  of  notice  will  merely  have 
the  effect  to  render  the  proceedings  voidable  by  the  party 
himself,  but  not  void  as  to  other  parties.  Nor  can  advan- 
tage of  want  of  notice  be  taken  in  collateral  proceedings. 
The  law  is  so  stated  in  Van  Fleet  on  Collateral  Attack. 
In  section  413  the  author  says:  'An  insanity  inquest  held 
without  notice  is  not  void  when  collaterally  attacked.  In 
all  proceedings  where  the  court  has  the  control  and  pos- 
session of  property,  holding  it  in  trust  for  the  rightful 
owner,  such  as  proceedings  in  administration,  admiralty, 
attachment,  bankruptcy,  and  insolvency,  and  seizures  for 
breach    of    the    criminal,    penal,    or    revenue    laws,    the 


452  139  Ameeican  State  Reports.  [Iowa, 

*®*  seizure  of  the  property  gives  jurisdiction,  and  notice 
is  a  mere  matter  of  courtesy.  So  in  regard  to  notices  to 
infants  and  non  compotes.'  ....  In  cases  of  adjudication 
of  insanity  and  the  appointment  of  a  guardian  all  neces- 
sary prior  steps  are  presumed ;  so,  where  the  record  in  such 
a  case  was  silent  as  to  service,  it  was  presumed.  In  a  col- 
lateral case  the  record  was  silent  as  to  whether  the  defend- 
ant had  been  produced  in  court,  or  his  presence  dispensed 
with,  and  it  was  held  that  the  presumption  was  that  he 
was  produced,  or  that  the  court  dispensed  with  his  pro- 
duction, and  the  text  is  fully  sustained  by  the  case  of 
Ockendon  v.  Barnes,  43'  Iowa,  615."  See  Packard  v. 
Ulrich,  106  Md.  246,  67  Atl.  246,  12  L.  R.  A.,  N.  S.,  895. 
Of  course,  if  notice  were  essiential  to  jurisdiction  and  none 
was  given,  the  appointment  would  be  void  and  of  no  effect ; 
but  it  does  not  sufficiently  appear  that  none  was  given, 
and,  if  it  did  so  appear,  we  are  of  opinion  that  no  notice 
was  required.  Letitia  Wallace  had  letters  of  appointment 
from  the  probate  court,  and  the  trial  court  was  justified  in 
substituting  her  in  place  of  her  ward. 

The  plea  in  abatement  of  the  petition  of  intervention 
was  a  collateral  attack  upon  the  appointment  made  by  the 
probate  court.  It  is  said  that  the  hearing  in  the  probate 
court  was  ex  parte,  based  entirely  upon  the  averments  of 
the  application  that  no  testimony  was  adduced,  and  that 
the  proceedings  were  coram  non  judice.  These  claims  are 
not  sustained  by  the  record.  Moreover,  the  probate  court 
clearly  had  jurisdiction  to  appoint  a  guardian  of  the  prop- 
erty of  a  nonresident  lunatic  or  insane  person.  Such  an 
appointment  was  made,  and  the  plea  in  abatement  filed  in 
this  case  is  a  collateral  attack  upon  the  probate  proceed- 
ings. The  sufficiency  of  the  showing,  the  court  having 
jurisdiction,  cannot  be  raised  by  collateral  attack.  This  is 
sustained  Jt)y  the  unbroken  voice  of  authority:  Guthiye  v. 
Guthrie,  84  Iowa,  372,  51  N.  W.  13;  Ockendon  v.  Barnes, 
43  Iowa,  615;  ^^^  Minnesota  Loan  &  Trust  Co.  v.  Beebe, 
40  Minn.  7,  41  N.  W.  232,  2  L.  R.  A.  418 ;  Pick  v.  Strong 
26  Minn.  303,  3  N.  W.  697. 

The  last  and  only  other  proposition  made  for  appellant 
is  that  the  probate  record  does  not  show  a  finding  that 
Margaret  Wallace  was  insane,  but,  on  the  contrary,  simply 
finds  that  it  was  for  the  best  interest  of  the  property  and 
the  estate  that  a  guardian  be  appointed  of  the  property. 
This  is  too  narrow  a  construction  of  the  order,  w^hich 
should  be  considered  and  construed  in  its  entirety.  That 
shows  a  finding  of  Mrs.  Wallace's  incompetency,  and  it 
also  appears  that  letters  of  guardianship  were  issued.  That 
such  appointment  is  conclusive  against  a  collateral  attack, 
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see  Moreland  v.  Lawrence,  23  Minn.  81 ;  Ockendon  v.  Barnes, 
43  Iowa,  615. 

Our  conclusions  in  this  case  are  bottomed  upon  the  fact 
that  the  appointment  here  was  of  a  guardian  of  the  prop- 
erty of  a  nonresident,  insane  person.  Had  the  appointment 
been  of  a  guardian  of  the  person  or  of  a  guardian  of  the 
person  and  property,  a  different  rule  would  doubtless  obtain 
upon  the  question  of  notice. 

There  was  no  error  in  the  order  of  substitution  or  in 
the  ruling  sustaining  the  demurrer  to  the  plea  of  abate- 
ment.    They  must  therefore  be  affirmed. 


The  Propositions  of  Law  Announced  in  the  Principal  Case  are  snip- 
ported  by  Kurtz  v.  St.  Paul  etc.  E.  R.  Co.,  48  Minn.  339.  31  Am.  St. 
Eep.  657,  and  cases  cited  in  the  cross-reference  note  thereto. 


LUERS  V.  LUERS. 

[145  Iowa,  600,  124  N.  W.  603.] 

WILLS — ^After- acquired  Property — Code  Provision. — The  pur- 
pose of  section  3271  of  the  Code  is  to  make  the  rule  that  a  will  speaks 
from  the  time  of  the  death  and  not  from  the  date  of  its  execution 
applicable  to  real  as  well  as  personal  property,  and  to  allow  a  devise 
of  after-acquired  real  property,      (p.  454.) 

WILLS — Presumption  Against  Intestacy. — There  is  a  presump- 
tion against  one's  intending  a  partial  intestacy  which  may  aid  in 
construing  a  will.     (p.  455.) 

WILLS. — The  Word  "Now"  as  Used  in  wills  has  been  con- 
strued in  different  ways,  the  construction  depending  always  upon  the 
intent  of  the  testator  as  gathered  from  the  whole  will.     (p.  455.) 

WILLS — Devise  Carrying  After-acquired  Property. — A  devise 
of  "all  my  real  estate  which  is,"  followed  by  a  description  of  specific 
lands,  and  then,  "also  including  all  other  real  estate  now  owned  by 
me,"  passes  real  property  acquired  after  the  execution  of  the  will, 
(pp.  454,  456.) 

C.  M.  Brown,  for  the  appellant. 

Stockman  &  Baker,  for  the  appellees. 

«oi  SIIERWIN,  J.  This  is  an  action  for  the  partition  of 
real  estate  which  involves  the  eonstruction  of  a  will  made 
by  Margaret  Steigleder  in  July,  1882.  Only  a  part  of  the 
third  elause  of  the  will  is  material,  and  it  is  as  follows: 
"I  hereby  give  and  bequeath  unto  the  heirs  of  my  brother 
Herman  Luers  children  of  his  body  now  born  or  to  be 
born  to  him  all  my  real  estate  which  is  the  south  half  of 
the  northeast  quarter  of  section  No.  fourteen  (14),  town- 
ship  No.   seventy-five    (75)    north,    of  range    eleven   west 
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situated  in  Keokuk  County,  Iowa,  also  including  all  other 
reiil  estate  now  owned  by  me,  also  all  my  personal  property 
of  every  name  and  nature  to  the  said  heirs."  After  the 
execution  of  the  will  the  testator  acquired  other  real  estate 
which  the  appellant  claims  was  devised  by  the  third  clause 
of  the  will.  On  the  other  hand,  the  appellees  contend  that 
as  to  the  after-acquired  real  estate  Margaret  Steigleder 
died  intestate.  The  case  was  determined  by  the  trial  court 
in  favor  of  the  appellees  on  a  demurrer  to  the  appellant's 
cross-petition. 

Section  3271  of  the  Code  provides  that  "property  to  be 
subsequently  acquired  may  be  devised  when  the  intention 
is  clear  and  explicit."  In  Briggs  v.  Briggs,  69  Iowa,  617, 
29  N.  W.  632,  this  court  considered  the  statute  in  connec- 
tion with  a  will  which  devised  "the  whole  of  my  real  es- 
tate." In- that  case  the  contest  was  over  after-acquired 
real  estate,  and  we  held  that  it  passed  under  the  language 
of  the  vnll  which  we  have  quoted  above.  It  was  held  that 
the  same  rules  of  construction  should  be  applied  in  deter- 
mining whether  subsequently  acquired  real  estate  passes 
by  devise,  which  before  the  enactment  of  the  statute  were 
applied  in  determining  the  same  question  with  reference 
to  personal  property,  and  it  was  said:  "The  meaning  of 
the  section  is,  we  think,  that  subsequently  acquired  prop- 
erty shall  be  held  to  pass  by  the  bequest,  whenever  the  in- 
tent of  the  testator  ^^^  to  have  it  so  pass  is  fairly  to  be 
inferred  from  the  provision  of  the  will,  when  construed 
according  to  the  established  rules  for  the  construction  of 
such  instruments;  and  it  is  not  necessary  that  the  intention 
be  expressed  in  direct  language."  And  speaking  of  the 
date  from  which  the  will  speaks  with  reference  to  personal 
property,  it  was  further  said:  "As  to  that  class  of  prop- 
erty the  rule  is  that  the  will  speaks  from  the  time  of  the 

death,  and  not  from  the  date  of  its  execution It  was 

not  the  intention  of  the  legislature  in  enacting  the  statute 
in  question  to  change  the  rule;  but  it  was  enacted  for  the 
purpose  of  extending  the  operation  of  the  rule,  and  mak- 
ing it  applicable  to  real  as  well  as  personal  property." 
The  same  question  was  again  considered  by  us  in  Re  Will 
of  Miller,  128  Iowa,  612,  105  N.  W.  105,  and  it  was  there 
said:  "It  has  long  been  the  law  that  a  testamentary  dis- 
position of  personal  estate  speaks  from  the  date  of  the 
testator's  death,  and  not  from  the  date  of  the  will,  and  the 
effect  of  the  statute  to  which  we  have  referred  is  to  abolish 
the  common-law  distinction  in  this  respect  between  the  two 
classes  of  property,  and  apply  to  both  the  rule  which  has 
always  obtained  as  to  personalty."  It  is  elementary  that 
the  language  of  a  will  must  be  construed  as  a  whole,  and 
that  effect  will  be  given  to  every  part  thereof,  if  possible, 
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for  the  purpose  of  carrying  out  the  intent  of  the  testator. 
With  our  previous  construction  of  the  statute,  and  the  gen- 
eral rule  in  view,  let  us  turn  to  the  will  in  question. 

The  devise  is,  first,  of  **all  my  real  estate  which  is"; 
then  follows  the  description  of  specific  lands,  and  then 
"also  including  all  other  real  estate  now  owned  by  me." 
The  first  sentence  of  the  clause  declared  what  real  estate 
the  testator  was  then  seised  of  and  devised  all  of  it.  What, 
then,  was  the  purpose  of  the  language,  "also  including  all 
other  real  estate  now  owned  by  me?"  If  we  take  the  tes- 
tator's own  statement  that  she  had  no  real  estate  other 
than  that  which  she  specifically  described  as  true  nothing 
further  ®®^  was  necessary  to  devise  that,  and  the  subse- 
quent language  was  useless.  On  the  other  hand,  if  we 
assume,  as  we  may,  that  she  understood  and  had  in  mind 
that  the  will  could  not  become  effective  until  her  death, 
it  may  fairly  be  said  that  she  was  speaking  of  all  other 
real  estate  that  she  owned  at  the  time  of  her  death.  Thus 
construed  that  part  of  the  third  clause  is  given  effect, 
and  the  will  is  permitted  to  speak  from  the  death  of  the 
testator  instead  of  from  its  own  date.  The  general  rule  is 
thus  stated  by  Mr.  Schouler:  "The  preferable  rule  as  to 
after-acquired  property  stands  thus,  with  the  aid  of  the 
legislation;  that  descriptions  whether  of  real  or  personal 
estate,  or  both  together,  the  subject  of  gift,  refer  to  and 
comprise  prima  facie  the  property  answering  to  that  de- 
scription at  the  death  of  the  testator."  There  is  also  a 
presumption  against  one's  intending  a  partial  intestacy 
whi<;h  may  aid  in  construing  a  will:  Shafer  v.  Tereso,  133 
Iowa,  342,  110  N.  W.  846.  The  word  "now"  as  used  in 
wills  has  been  construed  in  different  ways,  the  construction 
depending  always  on  the  intent  of  the  testator  as  gathered 
from  the  whole  will.  In  the  Appeal  of  Allen,  125  Pa.  544, 
17  Atl.  453,  the  supreme  court  of  Pennsylvania  had  under 
consideration  a  will  which  provided  that  the  executors 
should  carry  on  the  testator's  business  as  "now  conducted 
by  me."  And  it  was  held  that  the  word  "now"  must  refer 
to  the  time  of  the  testator's  death.  And  a  bequest  of  a 
library  of  books  "now  in  the  custody  of  B"  was  held  to  pass 
books  subsequently  purchased  and  placed  in  the  custody 
of  B:  All  Soul's  College  v.  Coddrington,  1  P.  Wms.  597. 
Flynn  v.  Holman,  119  Iowa,  731,  94  N.  W.  447,  relied  upon 
by  the  appellees,  is  not  authority  for  them,  for  the  reason 
that  there  was  in  that  case  no  general  devise  of  land  or  real 
estate,  and  the  only  reference  to  that  class  of  property  was 
in  specific  devises  of  particular  tracts  which  the  testatrix 
owned  at  the  date  of  the  will. 

We  think  the  land  acquired  by  the  testatrix  after  the 
®**^  date  of  her  will  passed  to  the  devisees  by  the  terms  of 
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the  will,  and  that  the  trial  court  erred  in  determining  other- 
wise. Two  or  three  other  questions  are  argued  by  counsel 
for  the  appellees,  but  it  is  made  to  appear  that  the  trial 
court  was  not  asked  to  pass  on  them,  and  that  the  ease  was 
submitted  on  the  single  proposition  which  we  have  discusse<i. 
We  cannot,  therefore,  now  consider  any  other  question.  A 
motion  to  strike  a  part  of  the  appellant's  reply  was  sub- 
mitted with  the  case,  and  it  is  overruled.  The  judgment  is 
reversed. 


The  Devise  of  Subsequently  Acquired  Property  is  the  subject  of  a  note 
to  Wright  V.  Masters,  135  Am.  St.  Eep.  794. 


BAKER  V.  KENNEY. 

[145  Iowa,  638,  124  N.  W.  901.] 

STANDING  TIMBER — Construction  of  Instrument  of  Sale. — 
In  the  construction  of  an  instrument  for  the  sale  of  standing  timber 
and  the  growth  of  timber  on  certain  land,  no  consideration  need 
be  given  the  fact  that  its  title  or  heading  is  "Bill  of  Sale,"  nor  that 
a  part  of  the  description  in  the  warranty  clause  is  of  "goods  and 
chattels,"  nor  that  it  is  recorded  in  the  chattel  mortgage  records,  save 
as  possibly  throwing  light  on  the  intent  of  the  parties.  As  against 
the  plain  terms  of  the  recitals  of  the  granting  clause  and  covenant, 
such  circumstances  are  entitled  to  no  weight,     (p.  459.) 

STANDING  TIMBER — Not  Interest  in  Land. — A  purchaser  of 
standing  timber  to  be  cut  and  taken  from  land  within  a  specified 
time  acquires  no  interest  in  the  land.     (p.  459.) 

STANDING  TIMBER — License  to  Remove. — A  license  to  cut 
and  remove  standing  timber  may  be  established  by  parol  evidence, 
because  it  conveys  no  interest  in  land,  and  the  right  to  the  timber 
which  the  licensee  is  authorized  to  remove  becomes  vested  only  when 
the  trees  are  severed  and  converted  into  chattel  property,     (p.  459.) 

STANDING  TIMBER — Sale — Right  of  Removal. — There  may 
be  an  irrevocable  license  to  cut  and  remove  standing  timber,  created 
in  writing  or  provable  by  parol  evidence,  on  account  of  performance 
or  payment  of  consideration,  which  is  an  interest  in  the  land,  and 
the  right  acquired  under  such  a  license  is  in  eifect  an  easement  or 
right  analogous  thereto,     (p.  459.) 

EASEMENTS — "Profit  k  Prendre" — Appurtenant  and  in  Gross. 
An  easement  giving  the  right  to  appropriate  part  of  the  land  itself, 
generally  described  as  "profit  a  prendre,"  is  usually  granted  or  re- 
served as  appurtenant  to  other  real  property,  and  then  passes  only 
as  an  incident  to  the  ownership  of  that  property,  but  many  rights 
of  profit  a  prendre  may  be  acquired  and  exercised  in  gross,  and  not 
merely  as  appurtenant,     (pp.  459,  46C.) 

STANDING  TIMBER. — The  Right  to  Cut  and  Remove  stand- 
ing timber  may  exist  in  gross  and  need  not  be  appurtenant  to  any 
other  land.     (p.  460.) 

STANDING  TIMBER  —  Construction  of  Grant — Irrevocable 
License  or  Easement. — An  instrument  by  which  the  owner  of  land 
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grants  "all  timber  and  growth  of  timber"  tliereon,  with  the  privilege 
at  all  times  to  enter  to  cut  and  haul  the  same,  etc.,  "to  have  and  to 
hold  the  same  unto  the  said  party  of  the  second  part,  his  executors, 
administrators  and  assigns  forever,"  may  be  construed  to  grant  an 
interest  in  the  land  and  a  perpetual  right  to  the  timber  and  growth 
of  timber  with  the  right  to  remove  the  same.     (p.  461.) 

DEED— Use  of  Word  "Heirs."— In  Iowa  the  use  of  the  term 
"heirs"  or  other  technical  words  of  inheritance  is  not  necessary  to 
create  and  convey  an  estate  in  fee  simple,     (p.  461.) 

STANDING  TIMBER  —  Sale.  —  The  Terms  "Timber"  and 
"Ghrowth  of  timber"  in  a  contract  for  the  sale  of  "standing  timber" 
and  "gi'owth  of  timber"  are  not  synonymous,  the  latter  term  meaning 
the  future  growth,     (p.  462.) 

W.  W.  Bulman,  for  the  appellant. 

Stuart,  Stuart  &  Stuart,  for  the  appellee. 

639  McCLAIN,  J.  In  1893  William  Lyons,  who  was  then 
the  owner  of  the  ten-acre  tract  of  land  situated  in  Lucas 
county,  to  which  this  controversy  relates,  executed  to  de- 
fendant an  instrument  duly  acknowledged  and  recorded,  of 
which  the  following  is  the  material  portion: 

"Know  all  men  by  these  presents:  That  we,  Wm.  Lyons 
and  Cecelia  Lyons,  his  wife,  of  the  township  of  Whitbreast, 
county  of  Lucas  and  state  of  Iowa,  parties  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  one  hundred  and  fifty 
dollars,  lawful  money  of  the  United  States,  to  be  paid  by 
Michael  Kenney,  of  the  township  of  Whitbreast,  county  of 
Lucas  and  state  of  Iowa,  party  of  the  second  part,  the  re- 
ceipt whereof  is  hereby  acknowledged,  have  bargained  and 
sold,  and  by  these  presents  do  grant  and  convey  unto  the 
said  party  of  the  second  part,  his  executors,  administrators 
and  assigns,  all  timber  and  growth  of  timber  on  the  north 
fourth  of  the  S.  E.  14  of  the  N.  E.  i/4  of  Sec.  11,  Twp.  72,  R. 
22  West,  with  privilege  at  all  times  to  enter  upon  the  above- 
described  lands  for  the  purpose  of  cutting,  hauling  timber 
therefrom.  The  said  Wm.  Lyons  to  make  proper  openings 
in  his  fence  for  the  passage  of  teams  to  haul  timber  there- 
from, and  the  *^^^  said  Michael  Kenney  to  keep  such  gate  or 
other  opening  so  constructed,  closed,  as  to  prevent  stock 
from  entering  or  escaping  therefrom.  To  have  and  to  hold 
the  same  unto  the  said  party  of  the  second  part,  his  ex- 
ecutors, administrators  and  assigns  forever.  And  I  do  for 
myself,  my  heirs,  executors  and  administrators,  covenant 
and  agree  to  and  with  the  said  party  of  the  second  part,  his 
executors,  administrators  and  assigns,  to  warrant  and  defend 
the  sale  of  said  property,  goods  and  chattels  hereby  made 
unto  the  said  party  of  the  second  part,  his  executors,  ad- 
ministrators and  assigns  against  all  and  every  person  or 
persons  whomsoever." 
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The  plaintiff,  as  the  grantee  of  Lyons,  asks  in  this  action 
that  his  title  be  quieted  as  to  any  remaining  right  which  de- 
fendant may  claim  or  assert  under  this  instrument,  and  that 
it  be  canceled  and  defendant  directed  to  execute  his  quit- 
claim deed ;  or,  if  the  court  concludes  that  defendant  has  not 
had  a  reasonable  time  to  remove  the  timber  from  said  land, 
and  that  he  is  entitled  to  further  time  to  do  so,  then  the  court 
fix  the  time  within  which  defendant  may  remove  said  timber 
after  which  his  rights  under  the  instrument  shall  terminate. 
In  his  answer  defendant  alleges  the  circumstances  under 
which  the  instrument  was  executed  as  tending  to  show  a  pur- 
pose on  the  part  of  defendant  to  acquire  in  perpetuity  a  right 
to  take  timber  for  fence  post,  firewood,  and  other  uses  from 
the  land  described,  to  be  enjoyed  by  him  in  connection  with 
the  ownership  of  a  farm  not  far  distant,  which  right  was  also 
to  be  enjoyed  by  his  executors,  administrators,  and  assigns 
forever.  Defendant  also  pleads  a  custom  and  usage  of  the 
neighborhood  as  to  the  meaning  of  the  words  "timber" 
and  "growth  of  timber,"  by  which  the  latter  term  had  the 
meaning  of  the  future  growth  of  any  and  all  timber  on  the 
land,  and  he  alleges  that  there  is  now  on  the  land  a  growth 
consisting  of  small  trees,  shrubs  and  sprouts  of  no  value  for 
immediate  removal,  but  which  will  mature  into  usable  timber. 
The  answer  also  contains  allegations  ^*^  as  to  the  rights  ac- 
quired by  defendant  under  the  instrument  referred  to  which 
constitute  conclusions  of  law  and  purport  to  raise  issues 
which  might  properly  have  been  raised  and  determined  by 
demurrer  to  plaintiff's  petition.  Plaintiff  demurred  to  the 
answer  in  substance  on  the  ground  that  it  stated  no  defense, 
and  the  court  sustained  the  demurrer.  After  defendant  had 
elected  to  stand  upon  his  answer,  the  case  was  submitted  to 
the  court  on  evidence  as  to  whether  defendant  had  had  a 
reasonable  time  in  which  to  exercise  the  right  of  taking 
timber  and  growth  of  timber  from  the  land  under  the  stip- 
ulations of  the  instrument,  and  the  court  decreed  that  de- 
fendant should  be  given  two  years'  further  time  to  remove 
the  timber  and  growth  of  timber  to  which  he  was  entitled, 
after  the  expiration  of  which  period  all  the  right,  title,  and 
interest  of  defendant  under  the  instrument  should  terminate, 
and  plaintiff  and  his  grantees  should  become  entitled  to  the 
exclusive  possession  and  use  of  the  land  described.  The 
recitals  of  the  findings  of  the  court  made  in  its  decree  show 
that  the  answer  of  defendant  was  treated  as  a  demurrer  to 
plaintiff's  petition,  and  that,  in  sustaining  plaintiff's  de- 
murrer to  his  answer,  the  court  in  effect  overruled  defend- 
ant's allegations  of  law  which  might  have  been  made  by 
way  of  demurrer,  and,  so  far  as  the  construction  of  the  in- 
strument is  to  be  determined  by  rules  of  law,  we  may  prop- 
erly consider  the  case  as  though  it  had  been  submitted  on 
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a  demurrer  by  defendant  to  the  allegations  of  plaintiff's 
petition  and  such  demurrer  had  been  overruled,  and  decree 
for  plaintiff  entered  on  such  ruling. 

In  construing  the  Instrument  above  set  out,  no  considera- 
tion need  be  given  to  the  fact  that  its  title  or  heading,  as 
appears  from  the  record,  was  "Bill  of  Sale,"  nor  that  a  part 
of  the  description  in  the  warranty,  was  of  ''goods  and  chat- 
tels," nor  that  it  was  in  fact  recorded  in  the  chattel  mort- 
gage records,  although  that  fact  does  not  appear  ^^^  from 
the  abstract.  It  is  wholly  immaterial  what  the  parties  call 
the  instrument  or  the  right  described  or  where  the  instru- 
ment is  recorded,  save  as  possibly  these  circumstances  may 
throw  light  on  the  intent.  But,  as  against  the  plain  terms 
of  the  recitals  of  the  grajiting  clause  and  covenant,  they  are 
entitled  to  no  weight. 

A  purchaser  of  standing  timber  to  be  cut  and  taken  from 
land  within  a  specified  time  acquires  no  interest  in  the  land : 
Sanders  v.  Clark,  22  Iowa,  275.  Such  license  may  be  estab- 
lished by  parol  evidence,  because  it  conveys  no  interest  in 
land,  and  the  right  to  the  timber  which  the  licensee  is  au- 
thorized to  remove  becomes  vested  only  when  the  trees  are 
severed  and  converted  into  chattel  property:  Ague  v.  Seit- 
singer,  85  Iowa,  305,  52  N.  W.  228 ;  Slichigan  Iron  &  Land 
Co.  V.  Nester,  147  Mich.  599,  111  N.  W.  177 ;  Melhop  v.  Mein- 
hart,  70  Iowa,  685,  28  N.  W.  545 ;  1  Tiffany  'on  Real  Prop- 
erty, sec.  304.  There  may  be,  however,  an  irrevocable  license 
created  in  writing  or  provable  by  parol  evidence  on  account 
of  performance  or  payment  of  consideration  under  our  stat- 
ute which  is  an  interest  in  land,  and  the  right  acquired  under 
such  a  license  is  in  effect  an  easement  or  right  analogous 
thereto:  Cook  v.  Chicago  etc.  Co.,  40  Iowa,  451. 

It  is  clear  that  whatever  right  the  defendant  acquired  in 
this  land  was  irrevocable,  and  was  an  interest  in  the  land 
itself,  and  we  have  to  determine  from  the  language  of  the 
instrument  the  nature  and  extent  of  that  right.  It  is  plainly 
of  the  general  nature  of  an  easement,  but  differs  from  an 
easement  in  that  it  involves  the  right  to  appropriate  and 
take  away  that  which  is  a  part  of  the  land  itself — the  grow- 
ing timber.  Such  a  right  is  usually  described  as  "profit 
a  prendre,"  which  term  is  used  to  include  also  such  rights 
in  regard  to  another's  land  as  that  of  cutting  grass  or  pas- 
turing cattle,  of  taking  coal  or  mineral  from  the  soil,  of  tak- 
ing water  tliat  has  been  artificially  accumulated  or  restrained 
so  as  ^^^  to  be  a  source  of  power,  and  of  hunting  or  fishing : 
14  Cyc.  1142;  23  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  186. 
Rights  both  of  easement  and  of  profit  a  prendre  are  usually 
granted  or  reserved  in  deeds  or  acquired  by  prescription  as 
appurtenant  to  other  real  property  than  that  over  which 
they  are  to  be  enjoyed;  that  is  to  say,  there  is  usually  a  dom- 
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inant  estate  to  the  ownership  of  which  the  right  attaches, 
and  a  servient  estate  as  to  which  it  may  be  exercised,  and, 
■when  such  right  is  thus  created  as  appurtenant,  it  cannot  be 
severed  from  the  ownership  of  the  dominant  estate  so  as  to 
exist  as  an  independent  right,  but  passes  only  as  an  incident 
to  the  ownership  of  that  estate ;  Ring  v.  Walker,  87  Me,  550, 
33  Atl.  174. 

But  some  rights  of  easement  and  many  rights  of  profit  a 
prendre  are  of  such  character  that  they  may  be  acquired  and 
exercised  in  gross,  and  not  merely  as  appurtenant.  While 
language  is  to^  be  found  in  some  text-books  and  opinions  of 
courts  to  the  effect  that  an  easement  in  gross  is  a  personal 
privilege  not  assignable  or  transmissible  by  inheritance,  it 
will  be  found  on  examination  that  these  expressions  of 
opinion  relate  to  particular  kinds  of  easements  which  are  in 
the  nature  of  personal  privileges  only.  See,  for  example. 
Boatman  v.  Lasley,  23  Ohio  St.  614,  involving  a  private  right 
of  way  which  the  court  held  to  be  a  personal  privilege,  and 
Cadwalader  v.  Bailey,  17  R.  I.  495,  23  Atl.  20,  14  h.  R.  A.  300, 
where  a  restriction  on  building  to  obstruct  a  view  of  the  sea 
from  certain  premises  was  held  to  be  extinguished  if  severed 
from  the  premises  for  the  benefit  of  which  it  was  made : 
See,  also,  Washburn  on  Easements,  3d  ed.,  10.  In  2  Black- 
stone's  Commentaries,  35,  it  is  said  that  a  right  of  way 
granted  to  a  particular  person  not  appurtenant  dies  with  the 
person.  But  a  right  profit  a  prendre  which  involves  the 
beneficial  use  by  one  person  of  the  land  of  another  to  derive 
profit  therefrom  may  in  its  very  nature  exist  in  gross,  and 
not  merely  as  appurtenant.  One  example  of  such  a  right  is 
*^"**  that  of  common  in  gross,  which  is  described  by  Black- 
stone  (2  Blackstone's  Commentaries,  34)  as  a  right  not  ap- 
pendant or  appurtenant  to  land,  but  annexed  to  a  man's  per- 
son, being  granted  to  him  and  his  heirs  by  deed,  or  it  may 
be  claimed  by  a  prescriptive  right.  "This,"  he  says,  "is  a 
separate  inheritance,  entirely  distinct  from  any  landed  prop- 
erty, and  may  be  vested  in  one  who  has  not  a  foot  of 
ground."  And  see  notes  in  Hammond's  Edition,  on  pages 
418-420  of  volume  2,  where  it  is  said  there  is  no  question  that 
the  law  recognizes  incorporeal  hereditaments  in  gross — that 
is,  not  appurtenant  to  lands,  as  rights  in  rem,  quoting  from 
Digby's  History  of  Law  of  Real  Property,  130.  Speaking  of 
the  reservation  of  water-power  in  a  deed,  Mr.  Justice  Camp- 
bell, in  Hall  v.  City  of  Ionia,  38  Mich.  493,  says:  "There  is  no 
foundation  for  the  claim  that  a  right  to  the  perpetual  use  of 
water  must  be  dependent  on  a  particular  estate  with  which 
it  is  connected.  Some  confusion  has  perhaps  been  caused  by 
an  attempt  among  writers  to  create  symmetry  in  the  law  by 
putting  all  rights  connected  with  lands  or  springing  from 
them  into  classes,  and  by  speaking  of  these  particular  rights 
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as  easements,  which  very  commonly  require  both  a  dominant 
and  a  servient  estate.  But  every  right  of  property  must 
usually  have  some  peculiar  qualities  of  its  own,  which  must 
not  be  destroyed  by  inappropriate  attempts  to  classify  it 
with  different  kinds.  The  old  maxim,  'Omnis  definitio 
periculosa,'  is  especially  true  when  things  of  essentially  dif- 
ferent qualities  are  placed  together  under  one  head.  The 
value  of  water  as  a  distinct  inheritance,  either  for  creating 
power  or  for  other  purposes  of  use  or  consumption,  has  been 
recognized  in  all  periods,  and  its  ownership  is  well  estab- 
lished as  not  dependent  on  lands  to  which  it  may  be  appur- 
tenant, but  as  having  a  separate  and  intrinsic  importance. 
Ther€  may  be  an  occasional  dictum,  and  possibly  some  de- 
cisions to  the  contrary;  but  most  cases  where  any  doubt 
seems  raised  on  this  question  will  be  found  to  rest  on  peculiar 
facts  which  in  no  way  involved  the  general  doctrine.  The 
facts  are  often  such  as  to  confine  the  use  of  water,  not  only 
to  special  places,  but  also  to  specified  purposes.  But  this 
limited  use  is  the  exception,  and  not  the  rule." 

^'*^  There  can  be  no  doubt  at  this  time  of  the  power  to 
create  in  favor  of  one  person  an  assignable  and  inheritable 
right  to  use  for  profit  the  land  of  another  who  grants  such 
right  by  apt  language  in  a  deed  or  consents  to  it  in  a  reser- 
vation, and  such  right  need  not  be  created  or  reserved  as 
appurtenant  to  other  property:  Goodrich  v.  Burbank,  12 
Allen  (94  Mass.),  459,  90  Am.  Dec.  161 ;  Huntington  v.  Asher, 
96  N.  Y.  604,  48  Am.  Rep.  652 ;  Taylor  v.  Millard,  118  N.  Y. 
244,  23  N.  E.  376,  6  L.  R.  A.  667 ;  Leyman  v.  Abeel,  16  Johns. 
(N.  Y.)  30;  Tinicum  Fishing  Co.  v.  Carter,  61  Pa.  21,  100  Am. 
Dec.  597 ;  Columbia  AVater  P.  Co.  v.  Columbia  Elec.  etc.  Co., 
43  S.  C.  154,  20  S.  E.  1002,  172  U.  S.  475,  19  Sup.  Ct.  Rep. 
247,  43  L.  ed.  521;  Washburn  on  Easements,  3d  ed.,  126,  528. 
The  language  of  the  instrument  before  us  indicates  that  the 
parties  contemplated  the  right  on  the  part  of  defendant  and 
his  administrator  or  assigns  to  take  timber  and  growth  of 
timber  from  the  described  land.  There  is  not  only  a  failure 
to  fix  a  time  limit,  but  the  habendum  clause  expressly  de- 
scribes the  right  as  one  which  is  to  exist  forever.  It  is  true 
in  neither  the  granting  clause  nor  the  habendum  are  the 
heirs  of  the  grantee  mentioned,  and  at  common  law  the  grant 
would  be  construed  to  be  for  life  only.  But  in  this  state 
"the  term  'heirs'  or  other  technical  words  of  inheritance  are 
not  necessary  to  create  and  convey  an  estate  in  fee  simple": 
Code,  sec.  2913.  And  the  form  of  warranty  deed  authorized 
by  statute  as  conveyitng  a  fee  simple  title  does  not  include 
such  words :  Code,  sec.  2958.  If  a  grantor  desiring  to  prepare 
an  instrument  which  should  convey  to  the  grantee  a  fee  simple 
title  to  the  incorporeal  hereditament  described  in  the  instru- 
ment as  the  right  to  take  timber  and  growth  of  timber  from 


462  139  American  State  Reports.  [Iowa, 

designated  land,  should  attempt  to  frame  a  deed  for  that 
purpose,  he  could  not,  having  regard  to  the  laws  of  this 
state,  do  so  in  apter  words  than  those  used  in  the  instrument 
before  us,  and  we  reach  ^^^  the  conclusion  that  such  was  his 
purpose.  The  reseryation  to  himself  of  the  fee  simple  title 
in  the  land  would  not  be  by  any  means  a  barren  right.  He 
could  still  use  the  land  for  pasture  or  for  any  other  purpose 
not  inconsistent  with  the  preservation  of  the  timber  and 
growth  of  timber  thereon.  For  instance,  he  could  exercise 
or  dispose  of  the  right  to  remove  any  coal  there  might  be 
under  the  surface,  and  he  could  enjoy  the  benefit  and  ex- 
clusive control  of  any  springs  or  streams  of  water  thereon; 
in  short,  he  could  make  any  use  of  the  land  whatever,  not 
inconsistent  with  the  continued  existence  of  the  incorporeal 
right  of  the  grantee  to  enjoy  the  timber  privileges. 

The  contention  for  appellee  is  that  the  grant  shall  be  con- 
strued as  relating  only  to  the  timber  growth  on  the  land  at 
the  time  of  the  grant,  and,  in  support  of  this  contention,  it 
is  argued  that  "timber"  and  "growth  of  timber"  mean  the 
same  thing.  If  the  term  "timber"  alone  had  been  used,  it 
might  perhaps  have  been  open  to  argument,  in  the  absence 
of  any  proof  of  local  usage,  whether  the  term  was  used  to 
designate  trees  that  had  been  cut  down  for  the  purpose  of 
being  made  into  timbers  or  growing  trees  yielding  wood  suit- 
able for  constructive  uses  (see  Century  Dictionary,  s,  v. 
"Timber";  also  Webster's  Dictionary,  where  the  meaning  of 
the  word  is  given  for  western  United  States  as  "wood  or 
forest,  wooded  land"),  but  the  addition  of  the  term  "growth 
of  timber"  not  only  makes  it  plain  that  the  intent  was  to 
grant  all  the  wooded  growth  on  the  land,  but  also  in  connec- 
tion with  the  designation  of  the  grant  as  "forever"  shows 
the  purpose  to  have  been  to  transfer  the  right  to  take  away 
future  growth.  The  appropriate  meaning  of  the  term 
"growth"  as  given  in  Webster's  Dictionary  is  "that  which 
has  grown  or  is  growing;  anything  produced;  product,"  and 
in  the  Century  Dictionary,  "that  which  is  grown;  anything 
produced;  a  product."  "Timber"  and  "growth"  are  not 
synonymous  even  when  the  latter  is  manifestly  used  to  relate 
«4T  to  timber  growth :  Lord  v.  Header,  73  N.  H.  185,  60  Atl. 
434.  "Where,  as  in  this  state,  the  grant  of  groAving  trees  to 
remain  affixed  to  the  soil  or  the  exception  of  them  from  the 
grant  is  an  interest  in  land,  it  is  logical  to  consider  the  trees 
and  the  right  in  the  soil  and  the  growth  of  them  as  a  unit 
and  inseparable.  Their  owner  is  entitled  to  their  increase. 
The  grant  of  trees  or  timber  or  particular  kinds  of  timber 
trees  should  be  held  a  grant  of  the  growth  standing  at  the 
time  of  the  grant.  If  the  grant  limit  itself  by  size  of  tree, 
age,  or  adaptability  for  specific  use,  then,  of  course,  the 
particular  described  tree  would  pass  and  none  other.    But 
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where  there  is  no  limitation  of  that  character,  and  the  grant 
is  of  standing  timber,  to  be  taken  off  in  the  future,  the  com- 
mon understanding  would  be  that  the  grantee  might  cut 
timber  from  the  lot  until  the  present  growth,  suitable  for  the 
purpose,  shall  have  been  exhausted,  or  until  the  right  to  cut 
shall  have  expired  by  limitation,  either  express  or  implied": 
Donworth  v.  Sawyer,  94  Me.  243,  47  Atl.  521.  Cases  cited 
for  appellee  simply  announce  the  well-recognized  rule  that, 
under  a  contract  for  the  sale  of  growing  trees  to  be  removed 
within  a  specified  time,  the  licensee  acquires  only  the  right 
to  cut  and  remove  trees  during  that  time,  and,  if  the  time  is 
not  specified,  then  within  a  reasonable  time :  Johnson  v. 
Truitt,  122  Ga.  327,  50  S.  E.  135 ;  Brinson  v.  Kirkland,  122 
Ga.  486,  50  S.  E.  369;  Allison  v.  Wall,  121  Ga.  822,  49  S.  E. 
831 ;  Hawkins  v.  Goldsboro  Lumber  Co.,  139  N.  C.  160,  51  S. 
E.  582 ;  Taylor-BroA\Ti  Timber  Co.  v.  Wolf  Creek  Coal  Co., 
32  Kv.  Law  Rep.  1015,  107  S.  W.  733 ;  Bowerman  v.  Taylor, 
127  Ky.  812,  32  Ky.  Law  Rep.  671,  106  S.  W.  8i6;  Garden 
City  Stave  etc.  Co.  v.  Sims,  84  Ark.  603,  106  S.  W.  959 ;  Lis- 
ten V.  Chapman  etc.  Land  Co.,  77  Ark.  116,  91  S.  W.  27; 
Kidder  v.  Flanders,  73  N.  H.  354,  61  Atl.  675 ;  Wallace  v. 
Kelley,  118  Mich.  336,  118  Am.  St.  Rep.  580,  111  N.  W.  1049. 
But  these  cases  are  not  in  any  way  inconsistent  ^*^  with  the 
exercise  by  the  owner  of  the  land  of  the  power  to  create  a 
fee  simple  title  in  an  incorporeal  right  in  the  nature  of  profit 
a  prendre  which  thus  created  is  inheritable  and  assignable. 
We  reach  the  conclusion  that  the  language  of  the  instrument 
before  us  unequivocably  establishes  the  grant  of  such  a  right 
in  the  defendant. 

The  decree  of  the  trial  court  by  which  the  right  of  defend- 
ant under  this  instrument  is  declared  to  be  in  effect  only  a 
personal  privilege  which  must  be  exercised  within  a  reason- 
able time  fixed  by  the  decree  as  two  years  from  the  date  of 
its  rendition  is  reversed,  and  the  case  is  remanded  to  the 
lower  court,  with  direction  that  plaintiff's  petition  be  dis- 
missed, or  the  defendant  at  his  election  may  have  a  decree 
to  the  same  effect  entered  in  this  court.     Reversed. 


TJie  Sale  of  Standing  Timber  is  considered  in  Fairbanks  v.  Stowe,  83 
Vt.  155,  138  Am.  St.  Eep.  1074,  and  the  cases  cited  in  the  cross- 
reference  note  thereto;  note  to  Wilson  v.  Alderman,  128  Am.  St. 
Kep.  8G8. 
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LOUISVILLE  RAILWAY  COMPANY  v.  HIBBITT. 

[139  Ky.  43,  129  S.  W,  319.] 

NEGLIGENCE. — The  Plea  of  Contributory  Negligence  is  an 
affirmative  defense.  It  is  a  charge,  in  substance,  that  the  cause  of 
the  injury  complained  of  was  plaintiff's  own  negligence,  but  for 
which  negligence  the  injury  would  not  have  happened,     (p.  465.) 

NEGLIGENCE — Plea  of  Contributory  Negligence. — Agreeably 
to  the  Kentucky  code,  which,  for  the  purposes  of  the  action,  attaches 
truth  to  every  material  allegation  in  a  pleading  not  specifically 
traversed,  the  plea  of  contributory  negligence  must,  unless  denied, 
stand  as  true.     (p.  465.) 

TEIAL — Motion  for  Verdict  Overruled — Resumption  of  Trial. — 
A  defendant  who,  after  presentation  of  the  plaintiff's  case,  without 
producing  his  evidence  moves  for  a  peremptory  instruction  to  the 
jury  to  find  for  him,  waives  no  rights  by  proceeding  to  produce  his 
evidence  after  his  motion  is  denied,     (p.  466.) 

NEGLIGENCE — Plea  of  Contributory  Negligence. — Failure  to 
Reply  to  the  plea  of  contributory  negligence  is  not  cured  by  defend- 
ant going  to  trial  and  producing  testimony  in  support  of  the  plea 
and  having 'the  court  charge  the  jury  to  find  for  him  in  case  they 
believe  such  testimony,  if  before  producing  this  testimony  and  also 
after  all  the  testimony  was  in  he  asked  the  court  to  direct  a  verdict 
in  his  favor,     (p.  466.) 

FELLOW-SEEVANTS — Association  Theory. — In  applying  the 
fellow-servant  rule  the  Kentucky  courts  adopt  the  "association  the- 
ory," by  which  the  master  is  excused  in  cases  only  where  the  ser- 
vants were  so  engaged  and  situated  at  the  time  of  the  injury  that 
each  by  carefulness  and  attention  to  the  performance  of  his  duties 
might  have  protected  himself  from  the  effects  of  other's  negligence, 
(p.  466.) 

FELLOW-SERVANTS, — ^A  Servant  Assumes  the  Risk  of  being 
injured  by  a  fellow-servant  only  when  the  two  labor  together  in  a 
common  employment,  each  being  so  situated  that  he  can  observe  the 
acts  and  conduct  of  the  other,     (p.  468.) 

FELLOW-SERVANTS — Unreasonableness  of  Doctrine. — Nearly 
all  of  the  courts  seem  to  recognize  that  the  fellow-servant  doctrine 
is  a  harsh  and  unieasonable  rule,  and  yet  one  that  is  so  firmly  fixed 

(464) 
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in  th©  jurisprudence  of  the  country  that  it  cannot  well  be  gotten 
rid  of  except  by  legislation,     (p.  469.) 

FELLOW-SEBVANTS.— The  Motormen  of  Two  Trolley  Cars, 
one  of  which  collides  with  the  other,  are  not  fellow-aervanta  so  aa 
to  exempt  from  liability  the  master  in  an  action  by  one  of  the 
motormen  for  injuries  caused  by  the  collision,     (pp.  467,  470.) 

Fairleigh,  Straus  &  Fairleigh,  for  the  appellant. 
0  'Doherty  &  Yonts,  for  the  appellee. 

^  CARROLL,  J.  Appellee  Hibbitt,  a  motorman  on  a 
street-car  running  on  Fifth  street,  was  injured  in  a  collision 
between  the  car  he  was  operating  and  another  of  the  appel- 
lant company 's  cars  at  the  corner  of  Fifth  and  Market  streets. 
The  petition  charged  that  the  collision  was  due  to  the  neg- 
ligence of  the  motorman  in  charge  of  the  Market  street  car. 
The  answer  was  a  traverse  and  plea  of  contributory  negli- 
gence, and  to  this  plea  there  was  no  reply.  At  the  conclu- 
sion of  the  testimony  offered  for  Hibbitt,  counsel  for  the 
company  moved  the  court  to  peremptorily  instruct  the  jury 
to  find  for  it;  but  this  motion  was  overruled.  Again,  at  the 
conclusion  of  all  the  testimony  a  similar  motion  was  made, 
which  was  also  overruled.  Thereupon  the  case  was  submit- 
ted to  a  jury  and  a  verdict  returned  in  favor  of  Hibbitt. 
Afterward,  in  due  time,  the  company  by  counsel  moved  for 
a  judgment  notwithstanding  the  verdict,  and  this  motion  was 
overruled.  A  reversal  of  the  judgment  in  favor  of  appellee 
is  asked  upon  two  grounds :  First,  on  account  of  the  failure 
of  the  court  to  sustain  the  motion  for  a  peremptory  instruc- 
tion; and,  second,  upon  the  ground  that  the  motorman  in 
charge  of  the  Market  street  car  was  a  fellow-servant  of  Hib- 
bitt. 

The  plea  of  contributory  negligence  is  an  affirmative  de- 
fense. It  is  a  charge  in  substance  that  the  injury  of  which 
the  plaintiff  complains  was  caused  by  his  own  negligence  and 
except  for  which  it  would  not  have  happened.  The  code 
provides,  in  section  126,  that  "every  material  allegation  of 
a  pleading  must,  for  the  purposes  of  the  action,  be  taken  as 
true  unless  specifically  traversed."  And  so  we  have  held 
in  a  '*^  number  of  cases  that  unless  the  plea  of  contributory 
negligence  is  denied,  it  must  be  taken  as  true.  And  taking 
it  as  true,  there  cannot,  of  course,  be  a  recovery,  as  it  stands 
admitted  that  the  injuries  complained  of  were  caused  by  the 
negligence  of  the  complaining  party:  Louisville  &  N.  R.  Co. 
V.  Pavnter's  Admr.,  26  Ky.  Law  Rep.  761,  82  S.  W.  412; 
Brooks  V.  Louisville  &  N.  R.  Co.,  24  Ky.  Law  Rep.  1318,  71 
S.  W.  507 ;  Louisville  &  N.  R.  Co.  v.  Mayfield,  18  Ky.  Law 
Rep.  224,  35  S.  W.  924;  Mast  v.  Lehman.  100  Ky.  464,  18  Ky. 
Law  Rep.  949,  38  S.  W.  1056. 
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It  is  insisted,  however,  that  as  the  company  introduced  evi- 
dence conducing  to  show  that  Hibbitt  was  guilty  of  contribu- 
tory negligence,  and  the  jury  was  instructed  that  they  could 
not  find  a  verdict  in  favor  of  Hibbitt  if  they  believed  his 
injuries  were  caused  by  his  contributory  negligence,  the  omis- 
sion in  failing  to  reply  to  the  plea  was  cured.  And,  further, 
that  counsel  for  the  company  waived  the  right  to  complain 
after  verdict  of  the  failure  to  file  a  reply  by  introducing  evi- 
dence upon  the  subject  of  Hibbitt 's  contributory  neglect 
and  asking  an  instruction  based  upon  this  evidence.  But  coun- 
sel for  the  company  saved  in  the  proper  manner  all  its  rights 
by  requesting  the  court  to  direct  a  verdict  for  it  upon  the 
conclusion  of  the  evidence  for  Hibbitt,  and  also  at  the  con- 
clusion of  all  the  testimony.  The  motion  for  a  peremptory 
instruction  should  have  been  sustained,  and  certainly  the 
company  ought  not  to  suffer  because  of  the  error  of  the  court 
committed  over  its  objection  and  after  it  had  done  every- 
thing it  could  do  to  save  its  rights.  This  precise  question 
was  before  us  in  Mast  v.  Lehman,  100  Ky.  464,  18  Ky.  Law 
Rep.  949,  38  S.  W.  1056,  in  which  the  petition  was  so  fatally 
defective  as  not  to  entitle  the  plaintiff  to  a  verdict.  The 
court  said:  "At  the  conclusion  of  the  trial  the  defendant 
*®  moved  the  court  to  peremptorily  instruct  the  jury  to  find 
for  the  defendant.  This  motion  of  defendant  should  have 
been  sustained  by  the  court,  and  would  have  been  sustained 
if  the  court  had  been  aware  of  the  true  condition  of  the  plead- 
ings. It  is  true  the  plaintiffs  objected  to  the  instruction ; 
but  in  our  opinion  such  objection  did  not  relieve  the  court 
of  its  obligation  to  properly  instruct  the  jury  as  to  the  law 
of  the  case  based  upon  the  pleadings  and  the  proof.  If  the 
court  had  sustained  this  motion,  as  it  was  clearly  his  duty  to 
do,  it  would  necessarily  have  brought  to  the  attention  of 
the  plaintiffs  the  defense  which  had  been  so  carefully  con- 
cealed from  the  very  beginning  of  the  case.  And  before  the 
submission  of  the  case  to  the  jury  he  would  have  had  an  op- 
portunity to  have  offered  an  amendment  curing  the  defects 
in  his  petition,  which,  in  furtherance  of  justice,  it  would 
have  been  the  duty  of  the  court  to  have  allowed  to  be  filed." 
For  this  error  the  judgment  must  be  reversed;  but  as  there 
may  be  a  new  trial,  at  which  the  plaintiff  will  be  permitted 
to  file  a  reply,  we  will  consider  the  question  raised  by  counsel 
that  these  motormen  were  fellow-servants.  If  they  were  fel- 
low-servants, then  Hibbitt  cannot  recover. 

The  fellow-servant  rule  is  invoked  in  many  cases  but  ap- 
plied in  few.  This  court  is  fully  committed  to  the  doctrine 
of  what  is  known  as  the  "association  theory,"  or,  in  other 
words,  that  the  master  will  not  be  excused  for  negligence  re- 
sulting in  injury  to  one  serv^ant  which  is  inflicted  by  a  fellow- 
servant  unless  the  servants  are  so  engaged  and  situated  as 
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that  each  by  carefulness  and  attention  in  the  performance  of 
his  duties  may  protect  himself  from  injury  caused  by  the 
negligence  of  the  person  with  whom  he  is  working. 

^"^  In  Louisville  &  N.  R.  Co.  v.  Brown,  127  Ky.  732,  106 
S.  W.  795,  13  L.  R.  A.,  N.  S.,  1135,  the  court,  following  a  long 
line  of  cases  therein  cited,  said  that:  "When  the  servant 
is  injured  by  employees  of  the  same  master,  who  are  not 
directly  associated  with  him,  and  with  whom  he  is  not  imme- 
diately employed,  and  whose  qualifications  for  the  place  they 
occupy  he  has  no  means  of  knowing,  and  in  whose  selection 
he  has  no  voice,  and  over  whose  conduct  and  actions  he  has 
no  control,  and  against  whose  negligence  and  carelessness  he 
cannot  protect  himself,  he  may  recover  damages  from  the 
master  for  injuries  received  through  their  negligence,  whether 
it  be  ordinary  or  gross,  and  without  any  reference  to  the  posi- 
tion or  place  the  servant  causing  the  injury  holds."  And 
this  rule,  to  which  we  adhere,  makes  it  plain  that  these  motor- 
men  operating  on  different  ears  were  not  fellow-servants. 
True  it  is  they  were  fellow-servants  in  the  sense  that  they 
were  employees  of  the  street  railway  company;  but  in  the 
performance  of  their  duties  they  had  no  association  with  or 
control  over  each  other.  Each  acting  for  himself  had  charge 
of  the  operation  of  the  ear  upon  which  he  was  running. 
Neither  could  control  the  actions  of  the  other,  or  protect  him- 
self from  the  negligence  of  the  other.  If  the  motorman  on 
the  Market  street  ear  negligently  or  carelessly  ran  his  car 
into  the  ear  upon  Avhich  Hibbitt  was  motorman,  he  should 
not  be  held  responsible  for  his  negligence  or  be  denied  a  re- 
covery against  the  master  on  account  of  it.  A  few  courts 
hold  in  effect  that  when  the  master  has  furnished  the  servant 
a  safe  place  in  which  to  work  and  safe  appliances  to  work 
with,  and  has  exercised  reasonable  care  in  the  employment 
of  the  servants,  that  his  full  duty  is  discharged,  and  that  if 
**  one  of  the  servants  is  injured  by  the  negligence  of  an- 
other, there  can  be  no  recovery;  the  theory  being  that  acci- 
dents of  this  kind  are  one  of  the  risks  assumed  by  the  ser- 
vant in  accepting  the  employment.  But  this  doctrine  has 
never  obtained  a  foothold  in  this  state.  We  are  unable  to 
perceive  upon  what  sound  reason  the  servant  should  be  held 
to  assume  the  risk  or  injury  from  other  employees  not  imme- 
diately associated  with  him.  Why  should  this  risk  be  put 
upon  the  servant  and  not  the  master? 

When  the  servant  accepts  employment,  the  master  should 
be  held  accountable  for  injuries  inflicted  upon  him  by  the 
negligence  of  other  employees  over  whose  movements  the  in- 
jured servant  has  no  control.  The  imposition  of  this  duty 
upon  the  master  will  not  render  servants  more  indifferent 
to  danger  or  lead  them  into  conduct  they  would  avoid  if 
compelled  to  suffer  the  consequences  of  their  own  acts.     On 
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the  other  hand,  it  will  have  a  tendency  to  make  the  master 
more  careful  in  the  selection  of  his  servants.  Let  us  take 
this  case  as  an  illustration.  The  motorman  on  the  Market 
street  car  was  selected  and  employed  by  the  street  railway 
company.  It  had  opportunity  before  engaging  his  service 
to  ascertain  his  competency  and  afterward  to  observe  his 
capacity  to  safely  operate  a  car,  and  had  the  right  to  dis- 
charge him  at  any  time  he  failed  to  perform  in  a  satisfactory 
manner  his  duties.  But  it  is  safe  to  say  that  Hibbitt  did  not 
have  the  right  to  exercise  any  of  these  privileges  and  was 
not  consulted  as  to  the  fitness  of  the  other  motorman  to  per- 
form the  service  he  was  engaged  in.  And  yet  we  are  told 
that  as  between  the  street-car  company  and  Hibbitt,  Hibbitt 
must  bear  the  burden  of  the  other  man's  incompetency  or 
negligence.  There  does  not  seem  to  be  good  reason  for  thus 
shifting  responsibility  "^^  to  a  dependent  employee  or  for  re- 
lieving the  master  from  an  obligation  that  as  between  the  two 
should  be  borne  by  the  one  clothed  with  power  and  authority. 
If,  however,  the  master  employs  servants  to  labor  together 
in  a  common  employment,  and  each  is  so  situated  that  he 
may  observe  the  acts  and  conduct  of  the  other,  there  is  more 
reason  why  the  master  should  be  exonerated,  and  the  injured 
servant  has  little  right  to  complain  when  by  attention  to  his 
associates  and  the  manner  in  which  they  conduct  themselves 
he  can  save  himself  from  their  inadvertent  or  negligent  acts. 
It  may  well  be  said  that  the  servant  assumes  the  risk  of  being 
injured  by  a  fellow-servant  when  he  is  so  situated  that  he 
may  by  exercising  care  for  himself  and  at  the  same  time  by 
keeping  an  eye  on  his  colaborer  avoid  the  injury.  But  if 
the  fellow-servant  doctrine  is  extended  beyond  this,  there  is 
no  reasonable  place  at  which  it  can  stop  short  of  the  com- 
plete exoneration  of  the  master  for  the  negligent  acts  of  all 
servants  who  are  not  superior  one  to  the  other.  If  the  ser- 
vant whose  employment  gives  him  no  direct  association  with 
or  opportunity  to  protect  himself  from  the  negligence  of  an- 
other servant  is  made  to  suffer  for  the  acts  of  that  servant 
merely  because  they  happen  to  be  working  in  the  same  build- 
ing or  room  or  place  or  on  the  same  train,  why  should  not 
the  rule  be  extended  to  embrace  all  other  servants  of  the 
same  master  without  reference  to  where  they  work,  or  whether 
they  are  engaged  in  the  same  character  of  work  or  not  ?  The 
injured  servant  has  no  more  opportunity  to  protect  himself 
from  one  class  than  he  has  from  the  other.  It  is  therefore 
illogical  to  say  that  persons  who  are  doing  identically  the 
same  kind  of  work  for  the  same  master,  although  neither 
has  any  direct  association  with  the  other,  and  '^^  is  not  so 
employed  as  that  he  can  protect  himself  from  the  negligence 
of  the  other  fellow-servants,  but  that  the  servants  who  do 
not  happen  to  be  engaged  in  precisely  the  same  field  of  labor 
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are  not  fellow-servants.  The  reasons  that  would  bring  them 
within  the  fellow-servant  rule  are  as  cogent  in  the  one  ease 
as  in  the  other,  and  if  the  doctrine  is  to  be  extended  beyond 
the  limits  we  have  fixed,  it  should  take  in  the  whole  field  of 
fellow-servants  and  be  applied  to  all  employees  of  a  common 
master  wherever  or  in  whatever  engaged,  except  as  to  those 
who  occupy  'some  place  or  position  that  give  them  the  right 
to  superintend  or  control  others. 

In  Shearman  &  Redfield  on  Negligence,  section  180  et  seq., 
Thompson  on  Negligence,  section  4846  et  seq.,  Bailey  on  Mas- 
ter and  Servant,  volume  2,  section  1795  et  seq.,  McKinney 
on  Fellow-servants,  Labatt  on  Master  and  Servant,  volume 
2,  section  471  et  seq.,  and  in  the  notes  to  Murray  v.  South 
Carolina  R.  R.  Co.,  36  Am.  Dec.  268,  and  Fox  v.  Sanford, 
67  Am.  Dec,  587,  numerous  cases  will  be  found  illustrating 
the  decisions  of  the  various  courts  upon  this  subject.  But 
there  is  so  much  confusion  and  conflict  in  the  cases  that  it 
would  be  a  difficult  as  well  as  unprofitable  task  to  undertake 
to  state  the  positions  of  the  different  courts.  It  would  not 
however,  be  far  out  of  the  way  to  say  that  in  the  various 
phases  of  the  fellow-servant  doctrine  each  court  of  last  re- 
sort has  adopted  a  measure  or  standard  of  liability  for  itself. 
Nearly  all  of  them  seem  to  recognize  that  it  is  a  harsh  and  un- 
reasonable rule,  and  yet  one  that  is  so  firmly  fixed  in  the 
jurisprudence  of  the  country  that  it  cannot  well  be  gotten 
rid  of  except  by  legislation.  In  one  case  the  doctrine  will 
be  applied  if  the  servants  are  engaged  in  the  same  field  of 
employment  of  the  same  department  of  service,  ^^  as,  for  in- 
stance, persons  connected  with  the  operation  of  trains  on  a 
railroad.  In  another,  this  group  of  employees  will  be  again 
divided,  and  engineers  and  firemen  placed  in  one  class,  and 
conductors  and  brakemen  in  another.  And  so  it  is  that  these 
attempts  to  apply  the  doctrine  often  result  in  drawing  the 
line  of  nonliability  at  absurd  places.  Thus,  how  can  it  be 
said  with  propriety  that  a  brakeman  should  be  made  to  suffer 
for  the  negligence  of  an  engineer  under  the  fellow-servant 
doctrine  when  the  brakeman  has  no  more  to  do  with  the  move- 
ments and  conduct  of  the  engineer  than  he  has  with  the  move- 
ments and  conduct  of  the  general  freight  agent?  Upon  what 
reasonable  ground  can  it  be  said  that  a  conductor  of  a  freight 
train  is  a  fellow-servant  of  the  track  repairer,  and  so  can- 
not recover  if  the  latter  is  faithless  in' the  performance  of 
his  duties  and  in  consequence  the  train  is  wrecked?  These 
and  many  other  like  instances  that  can  be  found  in  the  cases, 
as  well  as  text-books  cited,  illustrate  that  the  courts  have 
tried  to  make  arbitrary  distinctions  that,  when  applied  to 
actual  conditions,  are  entirely  unreasonable  as  well  as  illog- 
ical. And  it  would  seem  that  the  courts  holding  to  what  is 
known  as  the  "department  theory"  are  endeavoring  to  break 
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away  from  the  principle  first  declared  in  Farwell  v.  Boston 
&  W.  R.  C<)rp.,  4  Met.  (Mass.)  49,  38  Am.  Dec.  339,  which 
is  the  leading  American  case  on  the  subject,  that  all  em- 
ployees of  the  same  master,  when  neither  occupied  the  posi- 
tion of  vice-principal  or  representative  of  the  master,  were 
fellow-servants  in  the  sense  we  are  considering,  but  are  not 
prepared  to  abandon  it  altogether.  We  appreciate  the  fact 
that  in  some  instances  it  will  be  difficult  to  apply  with  reason- 
able certainty  and  fairness  the  "association  theory"  that  we 
have  adopted.  It  ***  may  be  perplexing  in  many  cases  for 
the  trial  court  to  draw  with  accuracy  the  line  that  separates 
servants  so  associated  as  to  exempt  the  master  from  liability 
for  any  injury  to  one  caused  by  the  neglect  of  another  from 
those  servants  who  do  not  assume  the  risk  of  injury  by  a 
fellow-servant.  But,  at  last,  it  is  a  question  of  fact  to  be  set- 
tled, as  are  other  questions  of  fact,  by  the  court  if  the  facts 
are  admitted,  and  by  a  jury  if  they  are  in  doubt.  And,  how- 
ever troublesome  its  application  may  appear,  we  have  no 
doubt  that  the  justice  and  common  sense  of  the  courts  will 
find  a  way  to  apply  it  to  the  facts  of  each  case  that  will  not 
make  it  less  adaptable  than  many  other  rules  of  law  that  must 
be  adjusted  to  conditions  as  they  arise  and  be  met  and  solved 
as  the  right  and  justice  of  the  case  seems  to  demand.  We 
are  also  aware  that  this  rule  has  not  been  approved  by  many 
courts ;  but  we  are  nevertheless  of  the  opinion  that  the  theory 
upon  which  it  rests  will  not  suffer  by  comparison  with  the 
distinctions  made  in  the  "department  theory"  doctrine  fol- 
lowed by  many  courts. 

For  the  error  indicated,  the  judgment  is  reversed. 


Contributory  Negligence  as  a  Defense  mibst  he  Affirmatively  Proved: 
Little  Eock  etc.  Ry.  Co.  v.  Leverett,  48  Ark.  333,  3  Am,  St.  Rep. 
230;  Little  Eock  etc.  Ry.  Co.  v.  Eubanks,  48  Ark.  460,  3  Am.  St.  Rep. 
245.  To  take  advantage  thereof,  it  must  be  pleaded:  Buechner  v. 
New  Orleans,  112  La.  599,  104  Am,  St.  Eep.  455.  The  burden  of 
proving  it  is  upon  the  defendant,  and  the  plaintiff  is  not  required 
to  show  that  he  was  free  from  negligence:  Gentzkow  v.  Portland 
Ry.  Co.,  54  Or.  114,  135  Am.  St.  Rep.  821. 

As  to  Who  are  and  Who  are  not  Fellow-servants,  see  the  note  to  Fisk 
V.  Central  Pacific  R.  R.  Co.,  1  Am.  St.  Rep.  31,  32;  Chicago  City  Ry. 
Co.  V.  Leach,  208  111.  198,  100  Am.  St.  Rep.  216;  Enright  v.  Oliver, 
69  N.  J.  L.  357,  101  Am.  St.  Rep.  710;  Aldrich  v.  Illinois  Cent.  R.  R. 
Co.,  241  111.  402,  132  Am.  St.  Rep.  220,  and  cases  cited  in  the  cross- 
reference  note  thereto.  According  to  some  authorities,  the  fact  that 
employees  are  engaged  in  different  departments  of  the  business  does 
not  preclude  their  being  fellow-servants:  See  Aldrich  v.  Illinois  Cent. 
E.  R.  Co.,  132  Am.  St.  Rep.  225,  and  cases  cited  in  the  cross-reference 
note  thereto.  The  department  rule,  however,  does  not  obtain  in 
the  law  of  fellow-servants  in  California:  Leishman  v.  Union  Iron 
Works,  148  Cal.  274,  113  Am.  St.  Rep.  243. 

As  to  Whether  Employees  on  One  Eailway  Train  are  Fellow-servants 
with  employees  on  another  train  operated  by  the  same  company,  see 
Aldrich  v.  Illinois  Cent.  B.  R.  Co.,  241  111,  402,  132  Am.  St.  Eep.  220, 
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an3  cases  cited  in  the  cross-reference  note  thereto:  Williams  v.  W.  E. 
Pickering  Lumber  Co.,  125  La.  1087,  136  Am.  St.  Kep.  365,  holding 
that  the  employees  on  one  train  are  not  fellow-servants  with  a  brake- 
m,an  on  another  train  operated  by  the  same  company.  It  has  also 
been  held  that  the  motorman  and  conductor  of  one  car  of  a  street 
railway  are  fellow-servants  of  the  conductor  and  motorman  of  an- 
other car,  when  they  are  engaged  in  the  same  common  employment, 
meeting  and  passing  each  other  frequently,  and  associating  together 
every  day,  and  there  is  such  coassociation  and  co-operation  in  the 
same  line  of  employment  that  each  necessarily  knows  the  habits  and 
capacity  of  the  other,  and  has  an  opportunity  to  exercise  a  mutual 
influence  upon  the  other:  Berg  v.  Seattle  etc.  Ry.  Co.,  44  Wash.  14, 
120  Am.  St.  Rep.  968.  But  employees  of  one  train  of  a  cable  street 
railway  are  held  to  be  fellow-servants  with  the  employees  on  the 
train  next  preceding:  Chicago  City  Ry.  Co.  v.  Leach,  208  111.  198,  100 
Am.  St.  Rep.  216.  In  Meyers  v.  San  Pedro  etc.  R.  R.  Co.,  36  Utah,  307, 
104  Pac.  736,  it  was  decided  that  the  members  of  train  crews  of  separate 
railroad  trains  are  not  fellow-servants  within  the  meaning  of  a  statute 
which  defines  fellow-servants  to  be  those  "working  together  at  the  same 
time  and  place  and  to  a  common  purpose." 

The  Later  Current  of  Jtidicial  Decision,  as  Well  as  Legislative  Action, 
indicates  a  marked  departure  from  the  general  rule  that  all  servants 
employed  by  the  same  master,  and  working  under  the  same  control 
and  in  a  common  employment,  are  fellow-servants,  and  a  disposition 
is  manifested  to  so  limit  and  restrict  the  rule  as  shall  make  the 
master  answerable  for  his  just  share  of  responsibility  to  his  servant 
for  injuries  sustained  in  his  employment:  Anderson  v.  Bennett,  16 
Or.  515,  8  Am.  St.  Rep.  311.  For  further  comments  on  the  fellow- 
servant  rule,  see  the  note  to  Mast  v.  Kern,  75  Am,  St.  Eep.  584. 


LOUISVILLE  AND  NASHVILLE  RAILROAD  COMPANY 
V.  STREET. 

[139  Ky.  186,  129  S.  W.  570.] 

RAILROADS — Horses  and  Vehicles  Near  Track. — The  law  rec- 
ognizes railroads,  prudently  operated,  as  being  as  necessary  as  horses 
and  vehicles,  but  when  these  come  into  proximity  one  with  the  other, 
imposes  upon  the  more  dangerous  agency  the  greater  degree  of  care 
to  avoid  impeding  the  other  and  putting  it  in  peril  needlessly,  (p. 
474.) 

RAILROADS. — ^While  Operators  of  Trains  must  Recognize  the 
rights  of  the  public  in  and  to  the  streets  adjacent  to  the  railroads 
and  be  vigilant  accordingly,  the  public  is  charged  with  knowledge  of 
the  usual  and  ordinary  conditions  on  the  tracks  and,  moreover,  of 
extraordinary  and  unexpected  conditions  likely  to  arise  there,  (p. 
475.) 

RAILROADS — Frightened  Horse. — The  Law  Does  not  Require 
railway  operatives  to  be  on  the  lookout  lest  some  horse  on  a  neigh- 
boring highway  become  frightened,  or  to  stop  their  train  in  case  such 
an  event  seems  imminent,     (p.  475,) 


472  139  American  State  Reports.        [Kentucky, 

RAILEOADS — Frightened  Horse. — The  Utmost  Retiuired  of  a 
Trainman,  mindful  of  a  horse  near  by  frightened  by  the  train,  is  that 
he  operate  the  latter  without  unusual  and  unnecessary  noise,  and,  if 
possible,  with  loss  noise  than  was  being  made  before  his  becoming 
thus  mindful,     (p.  475.) 

Charles  H.  Moorman,  James  J.  Donahue  and  Benjamin  D. 
"Warfield,  for  the  appellant. 

Greene,  Van  Winkle  &  Schoolfield,  B.  F.  Proctor,  G.  H. 
Herdman  and  J.  H.  Hazelrigg,  for  the  appellee. 

*®''  O'REAR,  J.  Appellee's  intestate,  Henry  J.  Street,  and 
W.  D.  Wooten  were  driving  in  a  buggy  along  a  road  parallel 
with  a  railroad  track  of  appellant,  in  the  village  of  Upton, 
on  the  afternoon  of  June  13,  1907.  As  they  approached  the 
point  where  the  road  forks — one  road  leading  over  the  track 
of  appellant  and  the  other  leading  west  away  from  its  track — 
they  discovered  a  train  on  the  crossing.  Street,  who  was 
driving,  stopped  his  horse  at  the  fork  and  at  a  point  about 
forty  feet  distant  from  appellant's  nearest  track  on  the  road 
crossing.  The  head  of  the  horse  was  turned  toward  the  road 
leading  away  from  the  crossing.  As  soon  as  the  horse  stopped, 
"Wooten  stepped  from  the  buggy,  and  immediately  thereafter 
the  horse  became  frightened  and  ran  away.  Street  was 
thrown  from  the  buggy,  or  he  jumped  from  it,  and  was  fatally 
injured,  dying  a  few  hours  later. 

Appellee,  as  administratrix  of  the  estate  of  Street,  filed 
suit  in  the  Hardin  circuit  court  against  appellant  for  thirty 
thousand  dollars  damages  for  his  death.  The  negligence  is 
stated  in  the  petition,  as  follows:  "She  says  that  the  Louis- 
ville and  Nashville  Railroad  Company  is  a  corporation  and 
common  carrier  created  by  an  act  of  the  legislature  of  Ken- 
tucky, with  power  to  sue  and  be  sued  under  said  corporate 
name,  and  that  its  chief  lines  of  roads  run  through  the  said 
town  of  Upton,  and  that  at  the  time  and  place  aforesaid  de- 
fendant's agents  and  servants  did,  with  gross  negligence, 
frighten  a  horse  attached  to  a  buggy  in  which  said  decedent 
was  sitting,  and  did  by  such  **^  negligence  cause  said  horse 
to  run  and  throw  said  decedent  from  said  buggy  with  such 
force  as  to  cause  his  injury  and  death  as  the  direct  and  nat- 
ural result  of  such  gross  negligence,  whereby  his  power  to 
earn  money  was  destroyed  and  lost  to  his  estate  and  this 
plaintiff,  and  they  were  damaged  thereby  in  the  sum  of  thirty 
thousand  dollars,  which  sum  this  plaintiff  should  recover  of 
defendant." 

During  vacation  and  before  defendant's  motion  to  make 
the  petition  more  specific  was  ruled  on,  the  plaintiff  filed  an 
amended  petition,  by  which  she  undertook  to  specify  the  acts 
of  negligence  complained  of.  This  amended  petition  alleges : 
"This  plaintiff,  in  order  to  make  more  specific  the  allegations 
of  her  petition,  as  defendant  asks,  says  that  at  the  time  that 
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the  horse  of  her  husband  and  intestate  was  frightened  and 
ran,  as  alleged  in  her  original  petition,  her  said  intestate 
was  sitting  in  his  buggy  in  a  public  street,  which  was  also 
a  public  road  and  passway  in  the  town  of  Upton,  and  said 
town  lies  on  both  sides  of  said  track,  and  was  very  near  the 
place  where  said  street  and  road  crossed  the  track  of  defend- 
ant on  level  or  grade  crossing;  that  her  said  intastate  was 
compelled  to  cross  said  track  to  reach  his  place  of  business, 
and  also  to  reach  the  stable  and  owner  of  buggy  and  horse, 
and  when  he  got  to  the  place  where  his  horse  was  frightened 
the  said  track  and  track  crossing  were  blocked  by  several  of 
defendant's  trains  which  prevented  his  passing  over  the  track ; 
that  said  town  had  a  population  of  three  hundred  people,  all 
of  whom  were  accustomed  to  use  the  track  at  and  near  the 
crossing,  as  defendant  and  its  agents  and  servants  well  knew 
at  the  time,  and  that  defendant  and  its  agents  did  illegally 
permit  said  crossings  to  be  obstructed  as  aforesaid  by  its 
trains  for  forty  minutes,  an  ^^^  unreasonable  and  unneces- 
sary time,  and  detained  her  said  intestate  and  thereby  kept 
him  from  crossing  said  track,  and  while  her  said  intestate 
was  so  detained  by  said  obstruction,  defendant  and  its  agents 
and  servants  did,  with  gross  negligence,  cause  and  permit 
a  loud  and  unusual  and  unnecessary  noise  to  be  made  by 
escaping  air,  gas,  and  steam  near  him,  and  did  by  such  gross 
Inegligence  raise  a  cloud  of  dust  from  the  roadbed,  and  knew, 
jnr  by  ordinary  care  could  have  known,  of  the  presence  of  her 
jsaid  intestate,  and  the  danger  to  him  of  such  negligence,  and 
the  horse  was  frightened,  and  her  said  intestate  was  killed 
'and  his  power  to  earn  money  was  destroyed  and  lost  to  his 
estate  as  the  direct  result  of  such  gross  negligence,  and  with- 
out fault  on  his  part." 

Appellant's  motion  to  strike  out  so  much  of  the  pleading 
as  alluded  to  the  obstruction  of  the  crossing  for  an  unneces- 
sary length  of  time  was  overruled.  As  the  pleadings  did  not 
then  disclose  but  that  the  obstruction  contributed  in  some 
part  to  the  injury  to  the  intestate,  the  motion  was  properly 
overruled.  However,  on  the  trial  it  developed  that  decedent 
had  but  driven  up  to  the  point  in  the  road  whence  his  horse 
began  running  but  a  moment  before  the  incident — in  fact, 
just  long  enough  for  Mr.  AVooten  to  alight  from  the  buggy. 
Perhaps  it  was  decedent's  purpose  to  have  then  crossed  the 
railroad  track  had  it  been  clear,  but  so  far  as  he  was  con- 
cerned it  does  not  appear  to  be  material  how  long  the  train 
had  been  standing  there,  as  the  length  of  time  it  had  con- 
sumed in  that  position  contributed  nothing  to  his  injury, 
did  not  cause  his  horse  to  become  frightened,  and  therefore 
had  no  place  in  the  evidence.  The  fact  that  the  train  at  that 
time  so  obstructed  the  crossing  as  to  prevent  decedent's 
^"®  passing  over  it  was  a  relevant  fact.  But  the  evidence 
that  it  had  been  there  longer  than  was  necessary,  or  for  an 
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unlawful  length  of  time,  if  shown,  could  have  only  operated 
to  prejudice  the  defendant's  cause  in  the  eyes  of  the  jury. 
The  evidence  on  that  point  should  have  been  excluded.  There 
was  evidence  to  the  effect  that  the  horse  driven  by  decedent 
was  a  wild,  unruly  animal  in  the  presence  of  railroad  trains. 
There  was  also  evidence  that  he  was  gentle.  Whether  it  was 
known  to  the  decedent  what  his  tendency  was  in  this  respect 
is  not  shown.  But  there  was  evidence  that  he  gave  signs  of 
fright  on  coming  into  view  of  the  train. 

There  were  five  trains  at  Upton  on  this  occasion.  The  one 
that  was  charged  to  have  occasioned  the  injury  was  No.  32, 
a  local  freight-train  with  twenty-five  or  more  cars.  It  occu- 
pied the  north  end  of  the  passing  track.  Immediately  be- 
hind it,  within  fifty  feet  or  less,  was  another  train  called  No. 
12.  The  caboose  of  No.  32  was  then  within  a  few  yards  of 
the  engine  of  No,  12.  The  two  trains  completely  occupied 
that  track,  and  in  addition  some  part  of  the  switch  ahead  of 
No.  32.  In  order  to  make  room  for  another  train  on  the 
main  track  to  pass  that  switch.  No.  32  had  to  change  its  po- 
sition. Those  in  charge  of  it  claim  that  in  attempting  that 
movement  it  was  endeavoring  to  couple  up  a  cut  of  three 
cars  at  its  rear  belonging  to  it,  and  which  had  been  cut  off 
to  open  the  crossing.  In  executing  the  order  for  coupling 
the  first  effort  was  a  failure.  Another  moved  the  cars  back, 
so  it  is  claimed,  so  that  the  rear  of  No,  32  would  be  forced 
upon  the  locomotive  of  No.  12  if  not  immediately  stopped. 
In  order  to  avert  that  the  conductor  of  No.  32,  who  was  stand- 
ing near  and  directing  the  coupling,  applied  the  emergency 
air-brake,  the  effect  of  which  was  to  force  *®^  out  all  the  air 
in  the  air  cylinders,  causing  the  brakes  to  be  set  immediately. 
It  was  the  expulsion  of  this  air  with  suddenness  that  caused 
the  noise  and  raised  the  dust  as  it  hit  the  ground,  which,  it 
is  said,  frightened  the  decedent's  horse  and  caused  it  to  run 
away.  Such  is  the  defendant's  theory  of  the  facts.  On  the 
other  hand'  the  plaintiff's  evidence  tended  to  show  that  the 
train  was  not  attempting  a  coupling  at  all ;  that  unnecessarily 
the  emergency  brake  was  applied,  making  an  unusual  and 
unnecessary  noise.  This  issue  of  fact  was  for  the  decision  of 
the  jury  under  proper  instructions. 

Railroads  and  their  prudent  operation  are  as  necessary  as 
the  use  of  horses  and  vehicles,  and  where  the  use  of  these  two 
means  of  travel  and  carrying  occur  in  immediate  prox- 
imity, as  they  do  in  great  numbers  of  cases,  the  rule  of  con- 
duct imposed  by  law  is  that  course  dictated  by  such  con- 
siderations as  allow  the  business  to  go  on,  but  require  it  to 
be  so  done  by  the  more  dangerous  of  the  two  agencies,  as 
not  to  unnecessarily  endanger  or  impede  the  other.  And 
those  who  are  using  it,  when  the  highway  and  railway  are 
parallel,  or  cross,  or  are  in  the  same  immediate  vicinity,  each 
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vehicle  has  the  legal  right  to  use  its  own  road — the  train 
upon  the  railroad,  the  horse  and  buggy  on  the  highway. 
While  the  operators  of  trains  must  know  that  people  have 
the  right  to  use,  and  may  in  fact  at  that  moment  be  using, 
the  adjacent  highway,  the  latter  are  also  charged  with  the 
knowledge  of  expected  conditions  on  the  railroad  tracks, 
which  is  to  say  the  usual  and  ordinary  conditions,  as  well  as 
those  extraordinary  conditions  which  may  arise  out  of  ordi- 
nary use,  and  which  are  extraordinary  in  the  sense  that  they 
do  not  happen  frequently — nevertheless  are  likely  to  hap- 
pen. Therefore  it  is,  where  ^^^  travelers  upon  the  highway 
approach  a  railroad  track,  and  particularly  when  they  see  it 
in  use  by  trains,  they  should  govern  their  actions  with  the 
knowledge  of  such  movements  and  noises  made  by  the  rail- 
road trains  as  may  be  necessary  in  their  operation.  It  is 
well  known  that  these  noises  excite  horses,  some  more  than 
others,  and  some  uncontrollably.  The  drivers  alone  have 
control  of  their  horses,  and  are  generally  alone  in  position  to 
know  the  temperament  of  the  animals.  Those  operating 
trains  in  villages,  as  well  as  cities  and  towns,  know,  too,  that 
horses  are  driven  upon  the  public  roads  and  streets  in  the 
vicinity  of  the  trains,  and  sometimes  they  become  frightened 
at  them  and  become  uncontrollable.  But  they  also  know 
that  their  drivers  are  better  aware  of  their  habits  in  this 
particular  and  presumably  govern  themselves  accordingly. 
The  result  is  in  practice  that  train  operatives  go  ahead 
handling  their  trains  as  if  the  horses  were  not  present,  unless 
the  animals  by  their  actions  in  sight  of  the  trainmen  give  evi- 
dence of  fright  and  danger  to  the  driver.  In  that  event  those 
controlling  the  train's  movements  are  under  the  necessity  of 
not  doing  anything  unnecessarily  to  add  to  the  dangers  of 
the  situation  of  the  driver.  It  is  not  customary,  nor  is  it 
reasonable,  to  require  the  train  operatives  "to  keep  a  lookout 
upon  the  adjacent  highway  to  see  if  a  horse  thereon  is  fright- 
ened, or  likely  to  be,  and  thereupon  to  stop  their  train.  Nor 
is  it  the  law  that  they  must  do  so.  No  case  to  which  we  have 
been  cited  so  holds.  The  utmost  requirement  is  the  trainman 
must  operate  his  own  vehicle  without  unusual  or  unnecessary 
noise,  and,  perhaps,  if  he  actually  becomes  aware  of  the 
fright  of  the  horse,  to  be  even  more  cautious  in  the  making 
of  noises  in  operating  his  train.  But  if  he  were  also  required 
to  use  ^"•*  care  to  discover  horses  and  their  state  of  trepida- 
tion out  on  the  highway  some  rods  away  from  his  track,  it 
would  so  distract  his  attention  from  his  necessary  duties  as 
probably  to  imperil  more  lives  and  property,  including  his 
own  life,  and  more  than  offset  any  advantage  to  the  public  by 
requiring  him  to  keep  such  lookout.  It  is  for  that  reason, 
and  not  from  indifference  toward  the  driver  of  the  horse, 
that  the  law  has  never  exacted  such  a  degree  of  cure  from 
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the  trainmen.  This  much  has  been  said  that  the  instructions 
given  to  the  jury  may  be  tested. 

The  first  instruction  told  the  jury,  among  other  things, 
that  if  those  in  charge  of  defendant's  train  knew,  or  by  the 
exercise  of  ordinary  care  could  have  known,  of  the  presence 
of  deceased  and  the  danger  to  him  of  the  noises  they  were 
making  (if  such  noises  were  unusual  and  unnecessary),  the 
verdict  should  be  for  the  plaintiff.  The  instructions  should 
have  been  confined  to  a  knowledge  by  the  trainmen  of  the 
presence  of  the  deceased  with  his  frightened  horse,  in  such 
proximity  to  the  train  as  that  its  noises,  not  excessive  or  un- 
necessary, may  have  put  him  in  peril.  But,  upon  the  plain- 
tiff's theory  as  to  the  facts,  the  first  instruction  was  in  sub- 
stantially proper  form. 

The  jury  should  have  been  instructed  also  that  the  defend- 
ant, its  agents  and  servants  had  the  right  to  make  all  usual 
and  necessary  noises  incident  to  the  prudent  and  careful 
operation  and  movement  of  the  trains,  and  if  they  believed 
from  the  evidence  that  the  noise  made  by  the  escaping  air, 
and  which  frightened  Street's  horse,  was  a  usual  and  neces- 
sary noise  made  in  the  prudent  and  careful  operation  of  the 
train,  or  if  they  believed  that  it  was  necessary,  or  believed 
by  the  conductor  or  servant  applying  the  emergency  brake, 
in  the  exercise  of  a  reasonable  judgment,  *^*  in  the  neces- 
sary and  prudent  operation  of  the  train,  that  the  air-brake 
should  then  be  applied  as  it  was  done,  for  the  purpose  of  pre- 
venting a  collision,  or  loss  of  life  or  property,  then  in  either 
of  such  events  the  verdict  should  be  for  the  defendant.  They 
should  have  been  told  that  usual  and  necessary  noises  were 
such  as  were  usually  or  necessarily  made  in  the  prudent 
operation  of  such  trains  in  such  emergencies  as  the  one 
claimed  by  the  defendant  to  then  have  existed,  if  the  jury 
believed  that  it  did  then  exist.  For  emergencies  do  arise 
even  in  thci. prudent  operation  of  railroad  trains,  that  require 
extraordinary  means  to  be  employed.  That  is  why  air- 
brakes and  particularly  emergency  air-brakes  are  provided. 
If,  when  the  occasion  for  their  use  arises,  the  operator  must 
stop,  and  look  about  to  see  if  there  are  any  scary  horses  in 
sight,  and  if  there  are,  or  any  that  appear  to  be,  refrain  from 
applying  the  emergency  air-brake  because  it  necessarily 
makes  a  noise  not  usually  heard,  it  would  be  almost  useless 
to  provide  the  emergency  brakes.  Besides,  even  if  the  horse 
was  seen,  it  might  or  might  not  have  done  some  danger  to 
itself  or  driver;  the  usual  experience  is  they  do  not.  But  if 
the  train  was  not  stopped,  it  appeared  more  certain  that  it 
would  do  much  more  property  damage  by  the  impending 
collision,  and  most  likely  imperil  more  lives  also.  The  duty 
and  natural  instinct  of  the  trainman  would  have  been,  under 
such  circumstances,  to  have  taken  the  chance  of  doing  the 
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least  amount  of  damage.  The  conductor's  duty  was  to  act 
somehow.  If  he  failed  to  do  anything,  and  damage  was  done 
as  a  result,  he  and  his  master  would  be  liable.  He  must  act 
on  the  appearances,  and  in  the  exercise  of  a  reasonable  judg- 
ment. If  he  does  so,  it  cannot  be  negligence,  although  if  he 
did  not  act  at  all  it  might  be.  ^^^  Therefore,  it  is  the  law 
that  he  act — act  as  promptly  as  the  emergency  seems  to  re- 
quire— and  act  in  the  manner  which  a  reasonable  judgment 
then  and  there  suggests.  When  he  does  that  he  has  "exer- 
cised ordinary  care,"  which  is  the  care  that  an  ordinarily 
prudent  man  would  have  exercised  under  the  same  or  similar 
circumstances.  This  instruction  gives  the  legal  effect  of  the 
act,  and  apprises  the  jury  of  it  in  language  not  calculated  to 
mislead  them,  or  leave  them  in  doubt.  This  decision  is  not 
to  indicate  a  conviction  on  the  part  of  this  court  that  the 
defendant  sustained  its  defense  by  its  evidence,  but  to  direct 
the  trial  court  to  submit  the  defendant's  side  of  the  case  to 
the  jury  along  with  the  plaintiff's. 

The  verdict  and  judgment  in  this  case  were  for  the  plaintiff 
under  instructions,  and  evidence,  which,  as  discussed  above, 
we  believe  were  prejudicially  erroneous.  The  judgment  is 
therefore  reversed  and  cause  remanded,  with  directions  to 
award  the  appellant  a  new  trial  under  the  proceedings  not 
inconsistent  herewith. 


The  Liability  of  a  Eailroad  Company  for  Injuries  Due  to  the  Fright- 
ening of  Animals  by  the  emission  of  steam  is  the  subject  of  a  note  to 
Waller  v.  Lehigh  Valley  R.  R.  Co.,  133  Am.  St.  Rep.  862.  In  Ken- 
tucky etc.  Bridge  Co.  v.  Montgomery,  139  Ky.  574,  67  S.  W.  1008', 
68  S.  W.  1097,  it  is  affirmed  that  greater  care  is  exacted  of  a  cor- 
poration which  uses  its  bridge  for  the  operation  of  trains  as  well 
as  a  toll  highway  for  passengers,  than  is  exacted  of  a  corporation 
operating  trains  parallel  with  an  ordinary  public  highway;  and  that 
the  bridge  company  is  required  to  keep  a  lookout  to  discover  whether 
teams  have  become  so  frightened  as  to  be  unmanageable,  and  in 
such  a  case  not  to  cause  any  more  noise  than  is  necessary  under  the 
circumstances. 


RANDALL  v.  WESTERN  UNION  TELEGRAPH 
COMPANY. 

[139  Ky.  373,  107  S.  W.  235.] 

TELEGRAM — Mental  Anguish — Absence  from  Funeral. — In  as- 
sessing damages,  in  an  action  againsr  a  telegraph  company  for  failing 
to  deliver  a  message,  mental  anguish  is  not  to  be  attributed  to  the 
plaintiff,  prevented  by  such  failure  from  attending  a  funeral,  unless 
the  deceased  was  a  near  relative,     (p.  479.) 

TELEGRAM — Mental  Anguish — Funeral  of  Fiancee. — A  mar- 
riage engagement  does  not  render  the  parties  such  near  relatives  as 
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that  a  telegraph  company  is  answerable  in  damages  for  the  mental 
anguish  of  one  of  them,  the  failure  of  the  company  to  deliver  a 
telegram  having  caused  his  absence  from  the  funeral  of  the  other. 
(p.  481.) 

Morrow  &  I\Iorrow,  for  the  appellant. 

Richards  &  Ronald  and  George  H.  Fearons,  for  the  ap- 
pellee. 

^'''*  CLAY,  C.  Appellant,  William  Randall,  instituted  this 
action  against  appellee,  the  Western  Union  Telegraph  Com- 
pany, to  recover  damages  for  a  failure  on  the  part  of  the 
latter  to  deliver  to  him  a  telegram  announcing  the  death  of 
Mrs.  Terry,  to  whom  he  was  engaged  to  be  married.  The 
petition,  after  setting  forth  the  residence  of  appellant  in 
Somerset,  Kentucky,  and  the  incorporation  of  appellee,  al- 
leged that  on  the  twenty-eighth  day  of  January,  1906, 
Arthur  Terry  delivered  to  appellee  in  Cincinnati,  Ohio,  the 
following  message:  "Dated  Cincinnati,  Ohio,  28th.  To  Mr. 
William  Randall,  Somerset,  Kentucky.  Come  to  Cincinnati 
as  soon  as  you  get  this,  as  mother  is  dead.  Arthur  Terry"; 
that  said  message  was  prepaid,  and  appellee  accepted  it  for 
transmission,  and  received  and  accepted  pay  therefor;  that 
said  message  was  received  at  Somerset,  Kentucky,  at  9:35 
A.  M.,  January  28,  1906 ;  that  appellant  lived  within  the  cor- 
porate limits  of  the  city  of  Somerset,  and  within  the  delivery 
district  of  appellee,  where  he  was  well  known  and  was  at  the 
time  said  message  was  received,  and  that  thereafter  during 
the  28th,  29th  and  30th  of  January,  1906,  he  was  in  said  city ; 
that  appellee  carelessly  and  negligently  failed  to  deliver  said 
message  to  him  on  the  twenty-eighth  day  of  January,  or  on 
the  twenty-ninth  day  of  January,  and  that  he  did  not  receive 
said  message  until  the  thirtieth  day  of  January,  1906 ;  that  if 
said  message  had  been  delivered  to  him  promptly  and  within 
a  reasonable  time,  he  could  and  would  have  left  Somerset  at 
noon  on  the  twenty-eighth  day  of  January,  and  could  and 
would  have  arrived  in  Cincinnati  in  time  to  have  seen  the 
corpse  and  have  attended  the  funeral  ^'^  and  burial  of  Mrs. 
Terry,  which  service  occurred  on  January  29,  1906;  that 
said  message  was  sent  for  the  purpose  of  informing  him  of 
the  death  of  Mrs.  Terry,  who,  at  the  time  of  her  death,  was 
engaged  to  be  married  to  appellant;  that  said  marriage  was 
to  have  taken  place  in  the  month  of  February,  1906,  and  that 
at  the  time  said  message  was  sent  the  contract  and  agree- 
ment of  marriage  was  in  full  force  and  effect,  and  would 
have  been  consummated  had  it  not  been  for  the  death  of  Mrs. 
Terry;  that  by  reason  of  appellee's  carelessness  and  negli- 
gence in  failing  to  deliver  said  message,  appellant  was 
caused  to  and  did  suffer  great  physical  and  mental  anguish 
by  reason  of  having  been  unable  to  attend  the  funeral  and 
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see  for  the  last  time  the  corpse  of  his  affianced  wife.  Appel- 
lant then  asked  damages  in  the  sum  of  eighteen  hundred 
dollars.  A  demurrer  was  filed  to  the  petition  and  sustained. 
Appellant  having  declined  to  plead  further,  judgment  was 
entered  dismissing  his  petition.  From  that  order  this  appeal 
is  prosecuted. 

The  question  in  this  case  is,  whether  a  telegraph  company 
is  answerable  in  damages  for  mental  suffering  caused  by  its 
failure  to  deliver  a  social  message,  by  reason  of  which  the 
sendee  is  prevented  from  attending  the  funeral  services  of 
one  to  whom  he  was  engaged,  but  who  was  not  of  the  slight- 
est degree  of  relationship  to  him. 

In  the  case  of  Western  Union  Tel.  Co.  v.  Steenbergen,  107 
Ky.  469,  54  S.  W.  829,  this  court  said : 

"It  is  insisted  for  the  company  that,  even  in  the  courts 
of  those  states  where  mental  anguish  can  be  made  the  basis 
of  recovery,  the  rule  has  never  been  extended  beyond  nearest 
degrees  of  blood  relationship. 

376  "This  contention  seems  to  be  supported  by  the  au- 
thorities. 

"Certainly  no  legal  presumption  of  such  affection  arises  as 
will  warrant  a  recovery  for  mental  anguish,  except  in  cases 
of  such  relationship. 

"Thus  in  Western  Union  Tel.  Co.  v.  Coffin,  88  Tex.  94,  30 
S.  W,  896,  a  recovery  was  denied  to  a  brother  in  law;  in 
Western  Union  Tel.  Co.  v.  McMillan  (Tex.  Civ.  App.),  30 
S.  W.  298,  to  a  sister  in  law ;  in  Western  Union  Tel.  Co.  v. 
Garrett  (Tex.  Civ.  App.),  34  S.  W.  649,  to  a  stepson;  and  in 
Western  Union  Tel.  Co.  v.  Gibson  (Tex.  Civ.  App.),  39  S.  W. 
198,  to  a  son  in  law. ' ' 

In  the  case  of  Robinson  v.  Western  Union  Tel.  Co.,  24 
Ky.  Law  Rep.  452,  68  S.  W.  656,  57  L.  R.  A.  611,  this  court 
also  said:  "This  court  is  committed  to  the  doctrine  that  a 
telegraph  company  is  answerable  in  damages  for  mental 
suffering  caused  by  its  failure  to  deliver  a  social  message, 
by  reason  of  which  the  sender  or  person  addressed  is  pre- 
vented from  attending  at  the  bedside,  at  the  death  or  at 
the  funeral  of  a  near  relative :  Chapman  v.  Western  Union 
Tel.  Co.,  90  Ky.  265,  13  S.  W.  880,  and  subsequent  cases. 
We  have  not  applied  the  doctrine,  however,  further  than 
to  the  class  of  cases  referred  to,  and  then  the  liability  has 
been  restricted  to  those  of  the  first  degree  of  relationship." 

In  Denham  v.  Western  Union  Tel.  Co.,  27  Ky.  Law  Rep.. 
999,  87  S.  W.  788,  this  court  again  said:  "Since  the  Chap- 
man case  (90  Ky.  265,  13  S.  W.  880),  this  court  has  been 
committed  to  the  doctrine  that  an  action  will  lie  against 
telegraph  companies  in  damages  for  mental  suffering,  caused 
by  its  failure  to  deliver  special  messages  by  reason  of  which 
the  sender  or  person  addressed  is  prevented  from  attend- 
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ing  the  bedside,  at  the  death  of,  or  at  the  funeral  of,  a 
near  relatiV'C.  The  court  has  only  allowed  recoveries  to 
^"^"^  those  of  the  first  degree  of  relationship:  Robinson  v. 
Western  Union  Tel.  Ck).,  24  Ky.  Law  Rep.  452,  68  S.  W. 
656,  57  L.  R.  A.  611;  Western  Union  Tel.  Co.  v.  Steen- 
bergen,  21  Ky.  Law  Rep.  1289,  54  S.  W.  829;  Western 
Union  Tel.  Go.  v.  Wilson,  97  Tex.  22,  75  S.  W.  482.  This 
is  not  an  action  to  recover  damages  because  the  sender  of 
the  message  was  not  permitted  to  be  at  the  bedside  of  a 
sick  relative,  or  to  attend  the  funeral  of  a  near  relative, 
but  is  to  recover  damages  because  she  was  required  to 
keep  the  body  of  a  relative  for  two  days  and  nights.  Even 
if  such  an  action  could  have  been  maintained  for  mental 
anguish  by  a  near  degree  relative  on  the  averments  of  the 
petition,  still  the  appellant  is  not  entitled  to  recover,  be- 
cause ^e  did  not  sustain  that  relationship.  There  are 
many  breaches  of  contracts  which  occasion  mental  suffer- 
ing, but  no  action  will  lie  therefor." 

Counsel  for  appellant  argue  with  great  earnestness  and 
much  force  that  in  this  state  husband  and  wife,  father  and 
son,  brother  and  sister,  have  been  permitted  to  recover  for 
their  mental  suffering  occasioned  by  being  unable  through 
delay  in  the  delivery  of  telegrams  to  be  present  and  see 
their  loved  ones  before  burial,  or  at  their  bedside  before 
d€ath ;  that  the  relationship  of  a  plighted  man  and  woman 
is,  next  to  that  of  husband  and  wife,  the  dearest  and  most 
sacred  relationship  on  earth ;  that  the  difference  between 
betrothed  lovers  with  their  marriage  day  almost  in  sight 
and  husband  and  wife  consists  only  in  the  fact  that  the 
man  has  not  proclaimed  what  two  hearts  have  already  be- 
fore God  made  certain;  that  if  the  appellant  had  been  the 
husband  of  Mrs.  Terry  for  one  month,  he  could  have  re- 
covered for  the  mental  anguish  caused  by  the  negligence 
of  appellee ;  that  there  is  no  material  difference  in  the  two 
cases  ^''^  ^0  far  as  mental  anguish  is  concerned;  that  the 
suffering  of  a  man  about  to  marry  is  just  as  great  as  that 
of  a  man  who  has  married.  We  confess  that,  in  many  in- 
stances, the  mental  anguish  in  the  one  case  would  be  as 
great  as  in  the  other;  but  if  the  rule  should  be  extended 
to  apply  to  cases  of  expected  relationsihip,  it  should  apply 
whether  the  wedding  was  to  take  place  in  one  month,  in 
six  months,  or  in  one  year,  or  even  at  a  date  that  had 
never  been  fixed.  The  affection  of  engaged  couples  fre- 
quently changes  on  one  side  or  the  other;  many  engage- 
ments are  never  consummated  by  marriage.  If  the  rule, 
then,  were  extended  to  include  cases  of  persons  who  bore 
no  actual  relationship  to  each  other,  but  merely  expected 
to  become  husband  and  wife,  damages  could  be  recovered 
by  men  or  women  for  mental  anguish  occasioned  by  their 
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inability  to  attend  the  funeral  of  persons  to  whom,  as  a 
matter  of  fact,  they  would  never  be  married,  and  to  whom 
they  would  never  bear  the  relationship  of  husband  or  wife. 
If  the  rule  should  be  extended  to  include  engaged  couples, 
there  would  be  no  good  reason  why  it  should  not  include 
friends;  for  in  many  instances  the  relationship  between 
friends  is  marked  by  a  devotion  and  love  as  great,  if  not 
greater,  than  that  of  those  conneeted  by  ties  of  blood 
relationship.  The  doctrine  being  thus  extended,  it  would 
be  easy  to  prove  not  only  the  fact  of  the  engagement,  but 
that  every  engagement  was  to  be  actually  consummated. 
It  M^ould  also  be  easy  to  prove  not  only  the  fact  of  the 
friendship,  but  the  close  intimacy  and  the  genuine  attach- 
ment existing  between  the  parties.  For  these  reasons,  we 
think  the  rule  heretofore  announced  by  this  court  should 
be  strictly  adhered  to,  and  that  the  doctrine  in  cases  of 
this  character  should  not  be  further  extended. 
Judgment  affirmed. 


TJie  Bight  to  Recover  Against  Telegraph  Company  for  Mental  Anguish 
due  to  negligent  delay  in  the  transmission  or  delivery  of  a  message 
la  discussed  in  the  note  to  Kagy  v.  Western  Union  Tel.  Co.,  117  Am. 
St.  Eep.  305.  Mental  anguish  and  wounded  feelings,  alone  and  un- 
accompanied by  personal  injury,  which  naturally  and  proximately 
arise  from  the  breach  of  a  contract  to  deliver  a  telegram,  furnish 
ground  for  the  recovery  of  damages,  limited,  however,  to  certain 
degrees  of  relationship:  See  Western  Union  Tel.  Co.  v.  Saunders,  164 
Ala.  234,  137  Am.  St.  Eep.  35,  and  cases  cited  in  the  cross-reference 
note  thereto;  Ogilvie  v.  Western  Union  Tel.  Co.,  83  S.  C.  8,  137  Am. 
St.  Rep.  790;  Lyles  v.  Western  Union  Tel.  Co,  84  S.  C.  1,  137  Am, 
St.  Eep.  829.  Where  a  child  is  ill  and  the  father  telegraphs  to  his 
wife's  mother  of  the  illness  and  for  her  to  come,  the  relation  between 
the  sender,  the  sendee  and  the  child  is  such  as  to  entitle  the  sender 
to  damages  for  mental  anguish  in  case  the  delivery  of  the  message 
is  negligently  delayed:  Western  Union  Tel.  Co.  v.  Saunders,  164  Ala. 

234,  137  Am.  St.  Rep.  35.  But  damages  for  mental  anguish  suffered 
by  a  father  by  reason  of  his  failure  to  reach  his  sick  daughter  in 
law,  caused  by  the  delay  in  the  delivery  of  a  telegraphic  message, 
cannot  be  recovered,  it  has  been  held,  unless  the  company  had  no- 
tice of  the  affectionate  relations  existing  between  such  father  and 
his  daughter  in  law,  and  such  relations  must  be  alleged  in  the  com- 
plaint: Amos  V.  Western  Union  Tel.  Co.,  79  S.  C.  259,  128  Am.  St. 
Rep.  845.  And  there  is  no  presumption  of  mental  anguish  arising 
from  delay  in  a  telegram  depriving  one  of  an  opportunity  to  attend 
his  cousin's  funeral:   Johnson  v.  Western  Union  Tel.   Co.,  81   S.  C. 

235,  128  Am.  St.  Rep.  905. 

Am.  St.  Rep.,  Vol.  139 — 31 
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BOARD  OF  EQUALIZATION  OF  CAMPBELL  COUNTY 
V.  LOUISVILLE  AND  NASHVILLE  RAILROAD 
COMPANY. 

[139  Ky.  386,  109  S.  W.  303.] 

TAXATION— Railroads.— At  the  Time  of  the  Adoption  of  the 
present  constitution,  in  1891,  it  was  the  settled  policy  of  the  state  of 
Kentucky  that  local  taxation  of  railroads  should  be  based  entirely 
on  the  assessment  made  by  the  railroad  commission,     (p.  484.) 

TAXATION — Railroads.- The  Kentucky  Constitution  of  1891, 
now  prevailing,  declared  expressly  against  any  construction  of  its 
words  to  prevent  the  General  Assembly  providing  for  how  railroads 
and  railroad  property  should  be  assessed,     (p.  484.) 

TAXATION — ^Railroad  Commission. — By  the  act  of  April  19, 
1882,  which  was  unrepealed  in  1891,  when  the  present  constitution 
was  adopted,  the  power  of  assessing  railroads  and  railroad  property 
was  vested  in  a  railroad  commission;  and  such  eonstitution  declared 
that  until  otherwise  provided  the  law  on  the  subject  then  prevailing 
should  remain  in  force,     (p.  484.) 

TAXATION — ^Railroads. — Since  the  Adoption,  in  1891,  of  the 
present  constitution  of  Kentucky,  the  legislature  of  that  state  has 
done  nothing  to  change  the  system  then  prevailing  as  to  the  assess- 
ment of  railroads  and  railroad  property,     (p.  484.) 

TAXATION — ^Railroads. — A  Bridge  Owned  by  a  Railway  com- 
pany and  used  by  it  in  connection  with  the  operation  of  its  road  is, 
in  Kentucky,  assessable  by  the  railroad  commission  as  railroad  prop- 
erty, although  there  are  street-car  tracks  on  it,  a  wagonway  and  paths 
for  foot-passengers,     (p.  488.) 

John  W.  Heuver  and  Brent  Spence,  for  tlie  appellant. 

H.  L.  Stone,  C.  H.  Moorman  and  Benjamin  D.  Warfield, 
for  the  appellee. 

^^"^  CLAY,  C.  The  question  involved  on  this  appeal  is, 
whether  or  not  the  bridge  formerly  owned  by  the  Newport 
and  Cincinnati  Bridge  Company,  but  now  the  property  of 
appellee  by  virtue  of  a  conveyance  executed  by  the  former 
to  the  latter  on  July  26,  1904,  should  be  assessed  for  taxa- 
tion by  the  railroad  commission  or  by  the  local  authorities 
in  Campbell  county. 

The  property  in  question  was  assessed  by  the  board  of 
equalization  of  Campbell  county  at  one  million  five  hun- 
dred thousand  dollars.  From  this  action  of  the  board  an 
appeal  was  taken  by  the  Louisville  and  Nashville  Railroad 
Company  to  the  county  court.  There  it  was  adjudged  that 
the  assessment  was  invalid,  and  that  the  same  be  stricken 
from  the  assessment-book.  From  that  judgment  an  appeal 
was  prosecuted  to  the  circuit  court  of  Campbell  county. 
There  it  was  adjudged  that,  at  the  time  of  making  the 
assessment,  there  was  no  power  in  the  board  of  equaliza- 
tion, or  in  the  county  assessor,  to  assess  the  property  in 
question,  and  that  at  said  time  all  such  power  was  in  the 
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railroad  commission  and  not  elsewhere.  The  judgment 
further  directed  that  the  assessment  be  stricken  from  the 
assessor's  book,  ^^*  and  that  the  sheriff  of  Campbell  county 
collect  no  taxes  thereon.  From  this  judgment  the  board 
of  equalization  of  Campbell  county  prosecutes  this  appeal. 

For  a  number  of  years  prior  to  the  adoption  of  the  pres- 
ent constitution,  it  was  the  settled  policy  of  this  state  that 
railroad  property  should  be  assessed  as  an  entirety.  By 
an  act  of  1864  the  railroads  were  assessed  at  twenty  thou- 
sand dollars  per  mile,  and  were  required  to  pay  annually 
the  same  rate  of  tax  on  that  assessment  as  was  levied  by 
law  on  real  estate.  In  the  case  of  Applegate  v.  Ernst,  3 
Bush,  648,  the  court  held  that  fragmentary  taxation  of 
railroads  would  be  unjust,  injurious,  and  contrary  to 
public  policy,  and  that,  under  the  above  act,  they  were 
taxable -for  state  revenue  and  were  not  a  fit  subject  for 
local  taxation.  By  an  amended  act  of  March  17,  1876  (1 
Acts  1876,  p.  78),  local  taxation  of  railroads  was  authorized, 
and  the  assessment  thereof  by  local  assessors  was  provided 
for.  Evidently  this  method  of  assessment  was  soon  found 
to  be  unsatisfactory,  for  by  an  act  of  April  3,  1878  (1  Acts 
1878,  p.  82),  it  was  provided  that  the  assessment  of  rail- 
road property,  whether  for  state,  county  or  other  purposes, 
should  be  made  by  a  board  of  equalization  appointed  by 
the  governor  for  that  purpose.  By  an  act  of  April  19,  1882 
(1  Acts  1881-82,  p.  66),  the  power  of  assessment  was  vested 
in  a  railroad  commission. 

In  the  case  of  Cincinnati  etc.  Ry.  Co.  v.  Commonwealth, 
81  Ky.  492,  this  court  gives  the  reason  why  railroad  prop- 
erty should  not  be  assessed  by  the  local  officers  of  each 
county,  but  should  be  assessed  by  a  central  board,  and  in 
the  opinion  it  is  said:  ^^^  "The  principal  object  of  the 
legislature  in  having  this  board  of  commissioners  to  assess 
and  supervise  the  taxing  of  such  corporations  was,  that 
no  injustice  might  be  done  the  companies  by  subjecting 
their  property  to  fragmentary  assessments,  subject  to  the 
revision  of  the  supervising  board  of  each  county  through 
which  the  road  might  run.  Fragmentary  taxation  of  the 
same  line  of  road  by  a  dozen  or  more  different  assessors 
would  scarcely  produce  that  uniformity  in  assessment  so 
absolutely  essential  to  produce  equality  in  taxation,  and 
the  legislative  purpose  was  to  obviate  such  an  objection 
and  have  a  uniform  assessment  of  this  class  of  property, 
and  no  wiser  suggestion  could  have  been  well  made  than 
to  place  the  valuation  in  the  hands  of  intelligent  free- 
holders, to  be  selected  by  the  executive  of  the  state,  thus 
removing  the  question  of  value  from  local  influences  and 
prejudices  that  often  result  in  imposing  upon  such  cor- 
porations oppressive  burdens." 
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Thus  it  will  be  seen  that,  at  the  time  of  the  adoption  of 
the  present  constitution  in  1891,  it  was  the  settled  policy 
of  the  state  that  local  taxation  of  railroads  should  be 
based  entirely  upon  the  assessment  made  by  the  railroad 
commission. 

Section  182  of  the  constitution  adopted  in  1891  is  as 
follows:  "Nothing  in  this  constitution  shall  be  construed 
to  prevent  the  General  Assembly  for  providing,  by  law, 
how  railroads  and  railroad  property  shall  be  assessed  and 
how  taxes  thereon  shall  be  collected.  And,  until  other- 
wise provided,  the  present  law  on  said  subject  shall  remain 
in  force."  Thus  it  will  be  seen  that  the  framers  of  the 
constitution  recognized  the  propriety  of  providing  that 
railroad  property  should  be  assessed  in  a  manner  different 
from  the  assessment  of  property  generally.  Prior  to  the 
adoption  ^®*  of  the  present  constitution,  it  was  differently 
assessed,  and  by  the  section  above  referred  to  the  power 
was  expressly  given  to  the  General  Assembly  to  provide, 
by  law,  how  railroads  and  railroad  property  should  be 
assessed;  and  it  was  further  provided  that  the  law  then  in 
force  should  remain  until  it  should  be  changed  by  the  legis- 
lature. Since  that  time  the  legislature,  instead  of  changing 
the  s.ystem,  has  practically  ■continued  it  in  force,  and  such 
continuation  has  been  repeatedly  recognized  and  enforced 
by  this  court:  Louisville  &  N.  R.  R.  Co.  v.  City  of  Louis- 
ville, 16  Ky.  Law  Rep.  796,  29  S.  W.  865;  Commonwealth 
V.  Union  R.  T.  Co.,  26  Ky.  Law  Rep.  23,  80  S.  W.  490. 

By  the  act  of  March  16,  1906  (Acts  of  1906,  p.  139),  it 
is  provided  that  "the  president  or  chief  officer  of  each  rail- 
road company,  or  other  corporation  owning  or  operating 
a  railroad  line,  in  whole  or  in  part,  in  this  state,  and  all 
railroad  bridge  companies  owning  or  operating  the  bridge 
spanning  a  river  constituting  the  boundary  of  this,  state, 
shall,  on  or  before  the  1st  of  August  in  each  year,  return 
to  the  auditor  of  public  accounts  of  the  state,  under  oath, 
the  total  length  of  such  railroad,  including  the  length 
thereof  beyond  the  limits  of  the  state,"  etc.  Counsel  for 
appellant  insist  that  this  act  does  not  place  the  power  of 
the  railroad  commission  to  assess  for  taxation  the  bridge 
in  question.  It  is  unnecessary  to  determine  whether  or  not 
the  expression  "all  railroad  bridge  companies"  includes 
the  bridge  of  appellee.  The  record  shows  that  the  bridge 
in  question  was  conveyed  to  appellee  in  the  year  1904,  and 
is  now  th€  property  of  appellee.  By  the  acts  in  force  prior 
to  the  act  of  1906,  all  railroad  property  was  subject  to 
taxation  by  this  state,  and  the  assessment  ^®^  thereof  was 
to  be  fixed  by  the  railroad  commission  alone.  It  was  not 
intended  that  any  property  belonging  to  a  railroad  com- 
pany should  be  exempt  from  taxation.    In  our  opinion, 
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therefore,  the  bridge  in  question,  being  owned  by  appellee, 
was  taxable  even  prior  to  the  act  of  1906;  and  being  tax- 
able as  railroad  property,  it  was  proper  that  the  assessment 
thereof  be  made  by  the  railroad  commission. 

It  is  contended  by  counsel  for  appellant  that,  under  sec- 
tion 181  of  the  constitution,  the  legislature  cannot  vest  in 
the  railroad  commission  power  to  assess  for  taxation  prop- 
erty not  strictly  "railroad  property,"  as  that  section  pro- 
vides that  "the  General  Assembly  shall  not  impose  taxes 
for  the  purposes  of  any  county,  city,  town  or  other  munici- 
pal corporation,  but  may,  by  general  laws,  confer  on  the 
proper  authorities  thereof,  respectively,  the  power  to  assess 
and  collect  such  taxes";  it  being  argued  that  it  is  clear 
by  this  language  that  the  power  is  constitutionally  vested 
in  the  local  authorities,  and  cannot  be  placed  elsewhere, 
the  only  question  being  in  regard  to  railroads  and  rail- 
road property;  and  it  is  insisted  that  "railroad  property," 
within  the  meaning  of  this  constitutional  provision,  is  only 
such  property  as  is  necessarily  incident  to  the  operation  of 
a  railroad.  In  this  connection,  our  attention  is  called  to 
the  fact  that  the  bridge  in  question  is  used  not  only  for 
the  purpose  of  accommodating  the  trains  of  appellee,  but 
that  it  has  two  tracks  upon  which  street-cars  run;  also  a 
wagonway  and  paths  for  foot-passengers.  In  the  first  place, 
we  may  say  that  the  construction  placed  upon  section  181 
by  counsel  for  appellant  is  not  the  one  adopted  by  this 
court.  In  the  case  of  South  Covington  etc.  Ry.  Co.  v. 
Town  of  Bellevue,  105  Ky.  283,  49  S.  W.  23,  57  L.  R.  A. 
50,  this  court  ^^^  said:  "The  fallacy  of  this  argument  lies 
in  the  meaning  given  to  the  word  'assess.'  In  the  place 
used,  it  means  to  levy  a  tax,  and  does  not  mean  the  valua- 
tion of  property  for  taxation.  That  the  constitution  makers 
did  not  intend  to  forbid  the  valuation  of  property  for 
local  taxation  by  the  state  board  is  apparent  from  their 
continuing  in  force  that  method  of  valuation  of  railroads 
for  taxation,  and  which  is  now  in  force."  Again,  the 
power  of  the  legislature  to  vest  the  state  board  with  power 
to  assess  tangible  property  for  local  taxation  by  counties, 
cities,  towns,  and  taxing  districts  was  upheld  in  City  of 
Louisville  v.  Louisville  Public  Warehouse  Co.,  107  Ky.  184, 
53  S.  W.  291.  In  that  case,  this  court  held  that  the  city 
assessor  of  Louisville  had  no  power  to  assess  distilled  spirits 
in  bonded  warehouses,  but  that  the  assessment  of  such  prop- 
erty must  be  made  by  the  state  board  of  valuation  and 
assessment,  not  only  for  state,  but  county,  city,  town  and 
district  taxation. 

From  these  authorities  it  will  be  seen  that  the  power  of 
the  legislature  to  vest  in  a  state  board  the  authority  to 
assess  either  tangible  or  intangible  property  for  local  taxa- 
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tion  is  no  lonj^er  an  open  question.  Furthermore,  the  fact 
that  the  bridge  in  question  is  used  for  other  than  railroad 
purposes  does  not  make  it  any  the  less  "railroad  property." 
So  long  as  the  railroad  is  permitted  to,  and  does,  own  the 
bridge,  it  should  be  taxed  as  any  other  railroad  property. 
It  is  suggested  that,  under  section  192  of  the  constitution 
and  section  567  of  the  Kentucky  statutes,  the  appellee  has 
no  power  to  own  or  operate  a  structure  of  this  character. 
It  does  not  appear  from  the  record,  however,  that  by  own- 
ing and  operating  the  bridge  in  question  the  appellee  has 
engaged  in  a  business  other  than  that  expressly  ^^^  au- 
thorized by  its  charter  or  the  law  under  which  it  was 
organized,  nor  that  it  holds  any  real  estate  except  such  as 
is  proper  for  carrying  on  its  legitimate  business ;  nor  does 
it  appear  that  the  bridge  has  been  owned  by  appellee  for 
a  longer  period  than  five  years;  nor  is  there  anything  in 
the  record  to  indicate  what  appellee's  charter  rights  are 
with  respect  to  owning  or  operating  a  bridge  of  this  charac- 
ter. Furthermore,  we  could  not  determine  in  this  proceed- 
ing the  question  whether  or  not  appellee  has  the  right  to 
own  and  maintain  a  bridge  of  the  character  of  the  one  in 
question. 

Counsel  for  appellant  cite  several  cases  in  support  of  the 
position  that  a  bridge  like  the  one  under  discussion  is  not 
"railroad  property,"  and  should  not,  therefore,  be  assessed 
by  the  railroad  commissioner;  among  them,  the  cases  of 
St.  Louis  &  S.  V.  Ry.  Co.  v.  Williams,  53  Ark.  58,  13  S.  W. 
796;  St.  Joseph  &  G.  I.  R.  Co.  v.  Devereux,  41  Fed.  14; 
Chicago  &  A.  R.  Co.  v.  People,  153  111.  409,  38  N.  E.  1075, 
29  L.  R.  A.  69;  State  v.  Mississippi  River  Bridge  Co.,  109 
Mo.  253,  19  S.  W.  421,  and  Cass  County  v.  Chicago  B.  & 
Q.  R.  Co.,  25  Neb.  348,  41  N.  W.  246,  2  L.  R.  A.  188. 

In  the  case  of  St.  Louis  &  S.  V.  Ry.  Co.  v.  "Williams,  53 
Ark.  58,  13  S.  W.  796,  it  was  contended  that  the  bridge  in 
question  should  be  assessed  for  taxation  to  the  appellant 
railway,  on  the  theory  that  it  was  used  by  said  railway. 
In  the  opinion  the  question  is  thus  stated:  "The  question 
is,  Does  the  railway  own  or  operate  the  bridge  as  a  part 
of  its  road,  or  is  it  owned  or  operated  independently?" 
In  passing  upon  this  point,  the  court  said:  "There  is 
nothing  to  show  that  the  railway  company  is  the  substantial 
owner  of  the  bridge  by  reason  of  owning  the  stock,  and 
the  case  is  therefore  unlike  that  of  State  v.  St.  Paul  Union 
Depot  394  Co.,  42  Minn.  142,  43  N.  W.  840,  6  L.  R.  A. 
234,  which  the  appellant  relies  upon." 

In  the  case  of  St.  Joseph  &  G.  I.  R.  Co.  v.  Devereux,  41 
Fed.  14,  it  does  not  appear  how  the  bridge  was  acquired 
by  the  appellant,  whether  by  purchase  or  by  acquisition  of 
all  its  stock.     The  court,  in  holding  the  bridge  subject  to 
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taxation,  said:  "It  is  a  costly  structure,  used  for  purposes 
of  general  travel;  and  the  fact  that  the  railroad  company 
has  its  rails  upon  it  and  rims  its  ears  across  it  does  not 
destroy  its  character  as  an  independent  structure." 

In  the  case  of  Chicago  &  A.  R.  Co.  v.  People,  153  111. 
409,  38  N.  E.  1075,  29  L.  R.  A.  69,  appellant  claimed  the 
right  to  assess  as  railroad  property  a  bridge.  Its  claim 
of  ownership  of  this  property  was  based  on  a  lease.  The 
lease  was  forever,  provided  the  lessee  should  keep  and  per- 
form its  terms  and  conditions,  but  if  it  failed,  the  lessor 
had  the  right  to  re-enter  and  take  possession  of  the  prop- 
erty. The  decision  turned  on  the  ownership  of  the  prop- 
erty. The  court  said:  ''Whether  objector  had  the  right  to 
demand  that  the  assessment  should  be  against  it  as  for 
railroad  property,  in  our  view  of  the  case,  depends  upon 
the  ownership  of  the  property.  If  the  railroad  company 
was  the  owner,  it  could  not  be  lawfully  assessed  under  sec- 
tion 1,  chapter  120,  supra,  but  only  by  the  state  board  of 
equalization  as  railroad  track."  And,  again,  in  holding 
the  property  subject  to  local  taxation,  the  court  said: 
"Either  from  necessity  or  of  its  own  volition,  appellant 
has  never  become  the  absolute  owner  of  the  property,  but 
has  left  the  real  title  to  the  same  in  the  Mississippi  Bridge 
Company,  and  it  is  therefore  subject  to  taxation  against 
the  latter  by  the  township  assessor  of  the  town  in  which 
it  is  located." 

^"^  In  the  case  of  State  v.  Mississippi  River  Bridge  Co., 
109  Mo.  253,  19  S.  W.  421,  it  was  held  that  "a  railroad 
bridge  may  lawfully  be  segregated,  for  the  purposes  of  tax- 
ation, from  a  railway  line  in  connection  with  which  it  is  used, 
where  its  ownership  is  separate  from  the  railway."  It  was 
held  that  the  bridge  should  be  taxed  to  the  bridge  company, 
as  the  legal  title  was  in  that  company.  In  the  opinion  it  is 
said:  "It  is  clear,  from  this  statement  of  the  substance  of 
the  instrument,  that,  notwithstanding  the  long  term  of  ten- 
ancy may  normally  endure,  the  paramount  title  remains  in 
the  bridge  company.  The  lease  is  subject  to  a  defeasance, 
in  event  of  any  failure  on  the  part  of  the  lessee  to  meet  all 
its  requirements,  and  its  entire  scope  and  effect  exclude  the 
notion  of  any  attempt  at  a  transfer  of  the  title  outright.  This 
view  of  it  results  in  the  ruling  that  the  property  is  yet  'owned' 
by  the  bridge  company,  Avithin  the  meaning  of  the  section 
for  the  taxation." 

The  cases  of  Cass  County  v.  Chicago,  B.  &  Q.  R.  Co.,  25  Neb. 
348,  41  N.  W.  246,  2  L.  R.  A.  188,  and  Chicago,  B.  &  Q.  R. 
Co.  V.  School  District  No.  1,  25  Neb.  359,  41  N.  W.  249,  held 
that  the  Nebraska  statute  does  not  require  the  return  to  the 
state  board  of  a  bridge  constructed  across  the  Missouri  river; 
that  said  river  being  a  navigable  stream,  the  right  to  bridge 
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it  can  be  obtained  only  by  law  of  Congress  and  not  by  author- 
ity from  the  state.  The  opinions  hold  that  such  bridges,  when 
constructed,  are  not  parts  of  the  roadbeds  or  superstructures. 
It  is  also  held  that  such  bridges  are  not  assessiable  by  the 
state  board  of  equalization,  for  the  reason  that  section  40  of 
the  Nebraska  statutes  specifically  declares  that  said  board, 
in  making  their  assessment  and  valuation,  "shall  not  assess 
the  value  of  any  machine  or  repair  shop,  or  general  oflfice  build- 
ings, ^^^  storehouses,  or  any  real  or  personal  property,  situ- 
ated outside  of  the  right  of  way  or  depot  grounds  of  such 
company."  The  court  held  that  this  exception  to  the  general 
law  excluded  the  bridge  property  from  assessment  by  the 
state  board  of  equalization  and  assessment. 

It  will  be  seen,  therefore,  that  these  cases  are  different 
from  the  case  under  consideration  in  that  the  language  defin- 
ing the  character  of  property  assessable  by  the  state  board, 
as  well  as  the  statutory  exceptions  thereto,  are  not  similar  to 
ours. 

By  the  decided  weight  of  authority,  we  think  the  whole 
question  depends  upon  the  ownership  of  the  bridge  in  ques- 
tion. If  it  be  railroad  property  used  in  connection  with  the 
operation  of  a  railroad,  it  is  then  assessable  by  the  railroad 
commission.  The  fact  that  a  portion  of  the  bridge  may  be 
used  for  other  than  railroad  purposes  does  not,  we  think,  give 
the  right  to  the  local  officers  of  the  county  to  assess  the  same. 

For  the  foregoing  reasons  the  judgment  is  affirmed. 


A  Bridge  is  not  Exempt  from  Taxation,  where  it  is  owned  by  a  private 
individual  or  corporation,  though  the  state  has  a  reversionary  in- 
terest in  it:  Note  to  Herrick  &  Stevens  v.  Sargent  &  Lahr,  132  Am. 
St.  Eep.  325. 


MERRIWETHER  v.  BELL. 

[139  Ky.  402,  58  S.  W.  987.] 

JUDGMENT — Enforcement — Equitable  Proceedings. — The  rule 
whereby  only  a  liquidated  claim  of  a  debtor  against  a  third  person 
may  be  subjected  to  the  satisfaction  of  that  for  which  the  creditor 
sues  such  debtor  gives  way  when,  under  an  appropriate  statute,  buch 
third  person  is  made  codefendant  with  the  debtor  in  an  equitable 
proceeding  after  judgment,  issue  of  execution  and  the  return  "no 
property  found."     (p.  490.) 

JUDGMENT  —  Enforcement  —  Equitable  Proceedings. — Under 
the  Kentucky  statute  which  authorizes  a  proceeding  in  equity,  on  the 
return  "no  property  found,"  against  the  judgment  debtor  jointly  with 
a  debtor  of  his,  a  chose  in  action  of  the  former  as  against  the  latter 
may  be  subjected  to  the  payment  of  the  debt  for  which  the  judgment 
was  recovered-     (p.  491.) 
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WORDS  AND  PHRASES — Chose  in  Action. — Where  one  has 
taken  raluable  material  out  of  the  soil  of  property  belonging  to  an- 
other, mistaking  such  property  for  his  own,  the  claim  against  him 
coming  thereby  to  the  true  owner  is  a  chose  in  action,     (p.  491.) 

TRESPASS — Entry  on  Land  by  Mistake. — Where  one  has  en- 
tered upon  and  taken  sand  from  the  lot  of  another,  mistaking  the  lot 
for  hig  own,  and  the  true  owner  as  mistakenly  has  permitted  him  to 
do  so,  there  has  been  no  trespass,     (p.  491.) 

ASSUMPSIT. — Whenever  There  is  a  Legal  Liability,  the  law 
infers  a  promise  upon  which  an  action  of  assumpsit  will  lie.     (p.  491.) 

DAMAGES — Measure  of  for  Excavating  and  Taking  Sand. — 
Where  one  has  excavated  another's  lot,  mistaking  it  for  his  own,  and 
has  taken  sand  out  and  sold  it,  the  measure  of  damages  is  not  the 
cost  of  filling  up  the  lot  again,  but  the  value  of  the  sand.     (p.  492.) 

JUDGMENT — Proceedings  After  Unsatisfied  Execution. — The 
debtor  of  a  judgment  debtor,  proceeded  against  jointly  with  him  in 
equity,  under  the  appropriate  statute,  after  the  issue  of  execution 
and  the  return  "no  property  found"  thereon,  is  a  defendant  to  the 
action  and  may  have  the  latter  transferred  to  the  ordinary  docket  so 
as  to  avail  himself  of  a  jury  trial,     (p.  492.) 

Isaac  T.  Woodson,  for  the  appellant. 

H.  M.  Lane,  for  the  appellee. 

403  HOBSON,  J.  On  December  19,  1894,  appellant  recov- 
ered judgment  against  David  Yancy  individually  and  as  sur- 
viving partner  of  the  firm  of  Stone  &  Yancy,  for  six  hundred 
dollars  and  costs,  on  which  execution  was  issued,  and  returned 
no  property  found.  He  then,  on  August  23,  1895,  filed  a 
petition  in  equity  against  the  judgment  defendants  and  the 
appellee  Thompson  Bell,  on  the  return  of  no  property  found, 
in  which  he  sought  to  subject  to  his  judgment  a  demand  in 
favor  of  Stone  &  Yancy  against  Bell,  which,  as  he  alleged, 
arose  in  this  way:  Stone  &  Yancy  owned  a  tract  of  land 
fronting  four  hundred  and  twenty  feet  on  Ormsby  avenue, 
Louisville,  Kentucky,  and  running  back  three  hundred  and 
eighty  feet;  off  this  tract  they  sold  and  conveyed  to  the  ap- 
pellee Bell  a  lot  fronting  one  hundred  and  sixteen  feet  on 
Ormsby  avenue  and  running  back  three  hundred  and  eighty 
feet,  and  undertook  to  put  him  in  possession  of  the  property 
so  conveyed;  Bell  entered  and  dug  a  sand-pit  and  hauled 
away  a  large  quantity  of  sand.  After  this  it  was  discovered 
that  the  excavation  was  ^O"*  not  on  the  property  conveyed 
to  Bell,  but  on  another  lot.  The  lot  conveyed  to  Bell  is  de- 
scribed as  lying  at  the  intersection  of  Seventeenth  street  and 
Ormsby  avenue ;  but  when  Bell  entered.  Seventeenth  street  had 
not  been  extended  as  far  as  Ormsby  avenue,  and  the  parties 
in  locating  the  point  at  which  Bell  was  to  dig  his  sand-pit 
made  a  mutual  mistake  as  to  the  point  where  Seventeenth 
street  when  extended  would  strike  Ormsby  avenue.  When 
the  mistake  was  discovered  several  years  afterward,  Bell  in- 
sisted on  holding  the  corner  lot  which  had  been  conveyed 
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to  him,  but  did  not  pay  Stone  &  Yancy  for  the  sand  taken 
from  the  other  lot,  or  the  excavation  made  in  it.  Appellant 
alleged  that  the  sand  so  taken  by  Bell  was  appropriated  by 
him  by  mutual  mistake  of  the  parties ;  that  he  took  it  by  the 
consent  of  Stone  &  Yancy,  but  that  their  consent  was  ^ven 
by  mistake;  that  by  reason  of  the  mistake  Bell  had  received 
the  benefit  of  the  sand-pit  and  had  used  the  sand,  which  was 
of  value  eight  hundred  dollars,  and  agreed  to  pay  them  there- 
for. A  demurrer  having  been  overruled  to  the  petition.  Bell 
answered,  traversing  its  allegations,  and  proof  having  been 
taken  which  sustained  substantially  the  allegations,  except 
of  the  promise  to  pay  for  the  sand,  the  court  below  dismissed 
the  action  on  the  ground  that  the  demand  against  Bell  was 
an  unliquidated  claim  for  damages  and  not  subject  to  garnish- 
ment. 

In  Drake  on  Attachments,  section  548,  the  rule  is  thus 
stated:  "In  no  case  where  the  claim  of  the  defendant  against 
the  garnishee  rests  in  unliquidated  damages,  can  the  garni- 
shee be  made  liable.  B.  &  P.,  partners,  were  summoned  as 
garnishees  of  T.,  and  it  appeared  that  they  had  signed  and 
delivered  to  T.  a  paper  in  '*****  the  following  words:  'This 
may  certif}''  that  if  Mr.  S.  T.  should  wish  to  purchase  of  us 
tin\vare  at  our  wholesale  prices  within  twelve  months  from 
date,  and  should  have  0.  P.'s  note  in  his  possession,  we  will 
take  the  same  in  payment.'  "Within  twelve  months  from  the 
date  of  this  instrument,  T.  presented  to  B.  &  P.  four  notes 
of  0.  P.,  and  demanded  their  amount  in  tinware  at  wholesale 
prices,  and  B.  &  P.  refused  to  comply  with  the  demand.  It 
was  contended  that  on  this  state  of  facts  B.  &  P.  might  be  held 
as  garnishees  of  T. ;  but  the  court  decided  that  as  T.  's  claim 
was  not  a  legal  debt,  l?ut  rested  only  in  unliquidated  damages, 
the  garnishment  could  not  be  sustained.  So,  a  mere  liability 
of  the  garnishee  to  an  action  on  the  part  of  the  defendant 
for  negligence,  fraud,  slander,  or  assault  and  battery ;  or  for 
the  wrongful  conversion  of  the  defendant's  property;  or  for 
the  recovery  from  a  creditor  of  usurious  interest  paid  him 
by  the  defendant ;  or  for  damages  caused  by  a  wrongful  at- 
tachment, cannot  be  the  foundation  of  a  judgment  against 
the  garnishee." 

The  same  rule  is  stated  in  Shinn  on  Attachments,  section 
850,  and  in  Freeman  on  Executions,  section  167,  and  it  is 
supported  by  many  adjudications.  But  the  rule  as  laid  down 
by  these  authors  is  in  reference  to  ordinary  attachments  in 
which  the  person  against  whom  the  unliquidated  damages 
are  claimed  is  only  summoned  as  a  garnishee  and  not  made 
a  defendant  in  the  action.  This  is  not  that  kind  of  case,  but 
is  an  action  under  section  439  of  the  Code  of  Practice,  and 
the  rights  of  the  parties  must  be  determined  under  the  stat- 
ute, which  is  as  follows :   ' '  After  an  execution  of  fieri  facias, 
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directed  to  the  county  in  which  the  judgment  was  rendered, 
or  to  the  county  of  the  defendant's  residence,  is  returned 
^^^  by  the  proper  officer,  either  as  to  the  whole  or  part  thereof, 
in  substance,  no  property  found  to  satisfy  the  same,  the 
plaintiff  in  the  execution  may  institute  an  equitable  action 
for  the  discovery  of  any  money,  chose  in  action,  equitable  or 
legal  interest,  and  all  other  property  to  which  the  defendant 
is  entitled,  and  for  subjecting  the  same  to  the  satisfaction  of 
the  judgment;  and  in  such  actions,  persons  indebted  to  the 
defendant,  or  holding  money  or  property  in  which  he  has  an 
interest,  or  holding  evidences  or  securities  for  the  same,  may 
also  be  made  defendants. ' ' 

In  Farmers'  Bank  of  Kentucky  v.  Morris,  79  Ky.  157,  it 
was  held  that,  although  a  growing  crop  was  exempt  from  exe- 
cution before  the  first  day  of  October  under  the  statute  as 
it  then  stood,  it  might  be  subjected  in  a  proceeding  under  this 
section.  The  court  said:  "Section  439  of  the  Civil  Code, 
which  authorizes  a  proceeding  in  equity  on  return  of  no  prop- 
erty found,  was  intended  to  enable  the  creditor  to  subject 
to  the  payment  of  his  claim  'any  money,  choses  in  action, 
equitable  or  legal  interest,  and  all  other  property  to  which 
the  debtor  is  entitled.'  It  affords  a  remedy  that  did  not 
exist  at  law  because  of  the  inability  of  the  law  court  to  reach 
all  the  interests  and  property  of  the  creditor  by  execution, 
which  is  the  only  means  by  which  that  court  can  enforce  its 
judgments. ' ' 

The  words  "chose  in  action"  and  "all  other  property  to 
which  the  defendant  is  entitled"  seem  to  us  broad  enough 
to  cover  the  demand  in  contest.  The  statute  is  remedial,  and 
should  be  liberally  construed  with  a  view  to  promote  its  ob- 
ject, which  evidently  was  to  enable  the  creditor  after  a  return 
of  ^**''  no  property  found  to  reach  by  this  kind  of  proceed- 
ing all  the  property  of  the  judgment  defendant.  The  de- 
mand against  Bell  for  the  value  of  the  sand  which  he  had 
converted  was  a  property  right  of  Stone  &  Yancy  which 
would  have  passed  to  their  assignee  for  the  benefit  of  cred- 
itors if  they  had  made  a  voluntary  assignment  for  the  benefit 
of  their  creditors  generally.  Bell  was  not  guilty  of  a  trespass, 
because  he  entered  and  took  the  sand  by  the  consent  of  Stone 
&  Yancy.  Ilis  liability  to  pay  for  the  sand  is  precisely  the 
same  as  his  liability  would  have  been  for  rents  collected  by 
a  similar  mistake,  or  personal  property  in  like  manner  con- 
verted. Whenever  there  is  a  legal  liability,  the  law  creates 
a  promise  upon  which  an  action  of  assumpsit  will  lie :  Daniel 
V.  Daniel,  9  B.  Mon.  195. 

It  is  earnestly  argued  for  appellee  that  when  property  is 
converted  by  mistake,  the  owner  has  the  right  to  elect  whether 
he  will  sue  for  the  taking  of  the  property  in  tort,  or  waive 
the  tort  and  sue  in  assumpsit  for  the  value,  and  that  he  only 
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can  make  this  election.  In  support  of  this  contention,  we  are 
referred  to  some  decisions  in  other  states,  which  appear  to 
so  hold ;  but  they  cannot  apply  to  this  case,  because  both  the 
taking  and  conversion  of  the  sand  was  consented  to  by  Stone 
&  Yancy,  and  they  could  not  sue  in  tort  for  that  which  was 
done  by  their  consent.  The  mistake  being  mutual  and  Bell 
having  converted  and  enjoyed  by  reason  of  it  their  property, 
their  only  remedy  is  an  action  in  assumpsit  to  require  h,ini 
to  pay  for  that  which  he  has  received  and  for  which  in  jus- 
tice and  right  he  ought  to  pay :  Bishop  on  Noncontract  Law, 
sees.  49-51. 

What  other  claims  for  unliquidated  damages  may  be  reached 
and  subjected  under  the  statute  above  *^^  quoted,  we  need 
not  determine  in  this  case ;  but  we  are  satisfied  it  must  at 
least  include  all  claims  on  which  an  action  of  indebitatus  as- 
sumpsit lay  at  common  law,  if  the  plain  purpose  of  its  en- 
actment is  not  to  be  defeated.  The  debtor  is  a  defendant 
to  the  action,  and  may  by  section  12  of  the  code  have  the 
action  transferred  to  the  ordinary  docket  for  the  trial  of  any 
issue  concerning  which  he  is  entitled  to  a  jury  trial. 

The  proof  is  very  conflicting  as  to  the  value  of  the  sand 
taken  and  the  amount.  The  measure  of  damages  is  not  the 
damage  to  the  lot  by  the  excavation,  or  what  it  would  cost 
to  fill  it  up,  but  the  value  of  the  sand  converted.  There  was 
some  loam  in  the  sand,  and  the  quantity  of  it  cannot  be  de- 
termined accurately  from  the  size  of  the  excavation.  It  would 
seem,  also,  that  the  sand  varied  in  quality,  and  was  not  sold 
at  a  uniform  price.  On  all  the  evidence  we  have  concluded 
to  fix  the  quantity  of  the  sand  at  two  thousand  loads,  and  the 
price  at  twenty  cents  a  load,  making  in  all  four  hundred  dol- 
lars, for  which  judgment  will  be  entered,  with  interest  from 
the  filing  of  the  petition,  and  cost. 

Judgment  reversed  and  cause  remanded  for  a  judgment  and 
further  proceedings  not  inconsistent  with  this  opinion. 


Proceedings'' Supplemental  to  Execution:  See  the  note  to  Lathrop  t. 
Clapp,  100  Am.  Dec.  500;  Flood  v.  Libby,  38  Wash.  366,  107  Am. 
St.  Rep.  851.  As  to  creditors'  bills  and  proceedingg  in  equity  in 
aid  of  execution,  see  the  niote  to  Massey  v.  Gorton,  90  Am.  Dec.  288, 

Tlie  Action  of  Indebitatus  Assumpsit  has  been  greatly  enlarged,  and 
now  embraces  all  cases  in  which  the  plaintiff  has  equity  and  con- 
science on  his  side,  and  the  defendant  is  bound  by  ties  of  natural 
justice  and  equity  to  refund  the  money.  In  B.uoh  cases,  no  express 
promise  need  be  proved:  Lawson's  Exr.  v.  Lawson,  16  Gratt.  230,  80 
Am.  Dec.  702.  Where  there  is  a  legal  right  to  demand  a  sum  of 
money,  and  there  is  no  other  remedy,  the  law  will,  for  all  the  purposes 
of  a  remedy,  imply  a  promise  of  payment:  Poor  v.  Guilford,  10  N.  Y. 
273,  61  Am.  Dec.  749. 

The  Measwre  of  Damages  for  Property  Taken  hy  Mistake  is  discussed 
in  the  note  to  Tilden  v.  j'ohnson,  36  Am.  Rep.  770.  In  a  suit  to 
charge  the  defendant  with  the  value  of  coal  mined  by  him  on  the 
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plaintiff's  land,  where  the  trespass  is  unintentional,  the  measure  of 
damages  is  the  value  of  the  coal  in  the  bed,  with  the  incidental  injury 
to  the  land:  Coal  Creek  Min.  &  Mfg.  Co.  v.  Moses,  15  Lea,  300,  54 
Am,  Rep.  415. 


HAYS  V.  MEYERS. 

[139  Ky.  440,  107  S.  W.  287.] 

PEAUD — Suppression  of  Knowledge. — Between  Parties  dealing 
with  each  other  at  arm's-length,  one  having  valuable  knowledge  per- 
tinemt  to  the  subject  matter  not  had  by  the  other  may  validly  pro- 
ceed with  the  negotiation  without  volunteering  a  disclosure,     (p.  496.) 

FEAUD — Suppression  of  Knowledge. — The  Right  One  has  to 
use  the  knowledge  he  has,  superior  to  that  of  the  party  he  deals 
with,  as  to  the  matter  in  negotiation  between  them,  for  his  own 
sole  advantage,  does  not  excuse  a  resort  by  him  to  fraud  or  deceit, 
(pp.  496,  497.) 

VENDOR  AND  VENDEE  —  Question — Equivocal  Answer — 
Fraud. — When,  after  an  offer  made  by  a  contracting  party  having  sole 
knowledge  of  a  fact  which  if  known  to  the  other  might  cause  such 
offer  to  be  rejected,  such  party  gives  an  equivocal  or  misleading 
answer  to  a  question,  pertinent  to  the  fact,  put  to  him  by  the  other, 
such  answer  amounts  to  deceit  or  fraud,     (pp.  497,  498.) 

PURCHASE  OF  REMAINDER— Fraud  of  Vendee  in  Suppress- 
ing Information. — On©  who  makes  an  offer  for  a  remainder,  having 
at  the  time  knowledge  not  had  by  the  remainderman,  that  the  life 
tenant  is  dying,  and,  in  answer  to  a  question  put  by  the  remainder- 
man as  to  how  the  life  tenant  is,  says,  "I  think  they  are  getting 
along  a  little  smoother  than  they  have  been,"  is  subject  to  have  the 
acceptance,  following  the  offer  so  made,  rescinded  later  on  the  ground 
of  fraud,     (p.  498.) 

Duff  &  Hutcherson,  for  the  appellant. 

Porter  &  Sandige  and  Lewis  McQuown,  for  the  appellee. 

'*^*  CARROLL,  J.  The  single  question  presented  by  this 
appeal  is  whether  the  concealment  of  the  fatal  illness  and  im- 
pending death  of  a  life  tenant  from  the  owner  of  the  remain- 
der interest  by  a  purchaser  of  the  remainder  is  sufficient  to 
authorize  a  rescission  of  the  contract. 

The  appellee  was  the  owner  of  an  undivided  interest  in  a 
tract  of  land  in  remainder,  subject  to  the  life  estate  of  Mrs. 
Games.  The  remainderman  had  no  knowledge  or  informa- 
tion that  the  life  tenant,  who  lived  about  twenty  miles  from 
him,  was  dangerously  ill,  but  the  appellant  W.  S.  Hays,  who 
lived  in  the  same  neighborhood  with  the  life  tenant,  knew 
of  her  dangerous  sickness,  and  went  to  the  home  of  appellee 
and  purchased  the  remainder  from  him  for  six  hundred 
dollars,  which  was  the  price  fixed  by  the  remainderman  when 
he  knew  the  life  tenant  was  in  good  health.  Hays  spent  the 
night  preceding  his  purchase  with  appellee,  but  failed  to  in- 
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form  him  of  the  serious  sickness  of  the  life  tenant,  who  died 
the  day  after  the  contract  of  sale  and  purchase  was  executed. 
'*'**  The  death  of  the  life  tenant  converted  the  remainder 
into  a  fee  worth  twelve  hundred  dollars.  No  inquiry  was 
made  by  appellee  concerning  the  health  or  condition  of  Mrs. 
Carn€s,  nor  did  appellant  Hays  volunteer  any  information 
concerning  it,  or  in  any  other  manner  mislead  or  deceive 
appellee  in  respect  to  her  anticipated  death,  unless  the  fol- 
lowing question  and  answer  may  be  construed  to  be  an  in- 
quiry and  a  deceptive  answer.  Appellant  was  asked  by  ap- 
pellee "how  Mr.  and  Mrs.  Carnes  were  getting  along,"  and 
he  replied,  "He  thought  they  w^ere  getting  along  a  little 
smoother  than  they  had  been."  That,  after  obtaining  knowl- 
edge of  the  critical  illness  of  the  life  tenant,  and  in  anticipa- 
tion of  her  speedy  demise,  appellant  visited  the  home  of 
appellee  for  the  purpose  of  purchasing  their  interest  in  re- 
mainder, is  conceded. 

The  question  presented  is  a  very  narrow  one.  On  behalf 
of  appellant  it  is  said  that  he  was  under  no  legal  obligation 
to  impart  to  appellee  the  information  in  his  possession  con- 
cerning the  condition  of  the  life  tenant,  but  only  to  refrain 
from  saj'ing  or  doing  anything  that  would  affirmatively  de- 
ceive or  mislead  them ;  and  that  his  answer  to  the  query  * '  how 
they  w^ere  getting  along,"  did  not  have  this  effect. 

For  appellee,  it  is  insisted  that  they  were  ignorant  of  the 
material  facts  in  the  possession  of  appellant,  and  were  in- 
duced by  their  ignorance  to  make  the  contract;  that  ap- 
pellant, with  knowledge  of  their  ignorance  by  his  failure  to 
speak,  practiced  a  fraud  upon  them,  or  else  by  the  evasive 
and  deceptive  answer  to  the  question  propounded,  misled 
and  deceived  them. 

A  person  may  with  perfect  honesty  and  propriety  use  for 
his  own  advantage  the  superior  knowledge  **^  of  property 
he  desires  to  purchase  that  has  been  acquired  by  skill, 
energy,  vigilance  and  other  legitimate  means.  And  in  the 
ordinary  business  and  commercial  affairs  of  the  world  he  is 
not  under  any  legal  obligation  to  disclose  to  the  person  he  is 
trading  with  the  reasons  that  influenced  him  to  desire  the 
property,  or  his  views  as  to  its  value,  or  the  sources  of  in- 
formation at  his  disposal.  Nor  need  he  disclose  the  knowl- 
edge that  he  has  concerning  the  circumstances  or  condition 
that  may  depreciate  or  enhance  its  value.  If  any  other  rule 
were  adopted,  it  would  have  a  depressing  tendency  on  trade 
and  commerce  by  removing  the  incentive  to  speculation  and 
profit  that  lies  at  the  foundation  of  almost  every  business 
venture.  Every  purchaser  of  land  buys  it  because  he  be- 
lieves he  can  make  a  profit  on  the  investment,  or  because  he 
needs  it  in  his  business,  or  for  some  purpose  of  his  oAvn,  and 
he  is  not  required  to  explain  the  reasons  that  induce  him  to 
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make  the  purchase,  or  give  to  the  seller  any  information  con- 
cerning the  purpose  to  which  he  intends  to  put  the  property. 

The  following  authorities  illustrate  the  prevailing  opinions 
upon  this  subject  entertained  by  text-writers  and  courts  of 
last  resort:  In  Cyc,  volume  20,  page  65,  it  is  said :  "Although 
a  prospective  purchaser  has  special  knowledge  of  facts  which 
enhance  the  value  of  the  property,  and  the  vendor  is  ignor- 
ant of  these  facts,  the  purchaser  is  ordinarily  under  no  duty 
to  disclose  them  to  the  vendor,  and  is  not  liable  in  an  action 
of  deceit  for  failure  to  do  so.  But  if  in  such  a  case  he 
volunteers  to  convey  information  which  may  influence  the 
vendor's  conduct  in  making  the  sale,  he  is  bound  to  tell  the 
whole  truth;  and  a  ^**  fraudulent  misrepresentation  of  a 

material  fact  will  render  him  liable Where  the  parties 

deal  on  equal  footing,  and  the  facts  in  question  are  equally 
open  to  the  knowledge  of  the  vendor,  the  general  principles 
requiring  reasonable  investigation  or  inquiry  are  inapplic- 
able." 

In  14  American  and  English  Encyclopedia  of  Law,  66,  the 
editor  states  the  rule  as  follows:  "It  is  a  general  rule  that 
the  mere  failure  of  a  party  to  a  contract  to  disclose  material 
facts — that  is,  mere  silence  without  more — does  not  amount 
to  fraud  if  no  inquiry  is  made  by  the  other  party.  Some- 
thing must  be  said  or  done  to  conceal  the  truth,  or  there 
must  be  a  partial  or  fragmentary  statement,  or  else  the  rela- 
tion of  the  parties  or  the  nature  of  the  subject  matter  of  the 
contract  must  be  such  as  to  impose  a  legal  or  equitable  duty 
to  disclose  all  material  facts." 

In  Taylor  v.  Bradshaw,  6  T.  B.  Mon.  145,  17  Am.  Dec.  132, 
vre  find  this  statement:  "Fraud  may  no  doubt  be,  and  fre- 
quently is,  committed  by  the  suppression  of  truth  as  well 
as  by  the  suggestion  of  falsehood,  and  it  is  equally  competent 
for  the  court  to  relieve  against  a  fraud  whether  it  be  per- 
petrated in  the  one  way  or  the  other.  By  suppressing  the 
truth,  the  deception  may  often  be  as  base  and  the  injury 
to  others  as  great  as  by  the  suggestion  of  falsehood.  But 
the  failure  to  disclose  to  others  whatever  is  known  to  us 
cannot  with  any  propriety  be  at  all  times  a  suppression  of 
the  truth.  From  those  who  have  reason  to  expect  informa- 
tion from  us,  the  truth  should  not  be  withheld:  but  such  ns. 
look  not  to  us  for  information,  and  expect  no  disclosure  from 
us,  have  no  cause  to  complain  of  our  silence,  and  to  reproach 
us  for  not  speaking,  with  having  suppressed  the  truth." 

445  Jq  Williams  V.  Beazley,  3  J.  J.  Marsh.  577,  the  court 
in  approving  the  quotation  from  Taylor  v.  Bradshaw,  6  T.  B. 
Mon.  145,  17  Am.  Dec.  132,  further  said:  "The  supreme 
court  of  the  United  States  has  decided  that  the  purchaser 
of  property  does  not  legally  commit  fraud  by  failing  to  com- 
munieate  to  the  seller  a  knowledge  of  existing  facts  of  which 
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the  seller  is  ignorant  and  the  purchaser  informed — although 
such  facts  if  known  would  operate  directly  to  enhance  the 
value  or  price  of  the  property.  Whatever  the  moralists  maj' 
think  of  these  doctrines,  the  jurist  is  bound  by  them." 

In  Stewart  v.  Wyoming  Cattle  Range  Co.,  128  U.  S.  383,  9 
Sup.  Ct.  Rep.  101,  32  L.  ed.  439,  the  court  said :  "In  an  action 
of  deceit,  it  is  true  that  silence  as  to  a  material  fact  is  not 
necessarily,  as  a  matter  of  law,  equivalent  to  a  false  repre- 
sentation. But  mere  silence  is  quite  different  from  conceal- 
ment. A  suppression  of  the  truth  may  amount  to  a  sugges- 
tion of  falsehood ;  and  if,  wdth  intent  to  deceive,  either  party 
to  a  contract  of  sale  conceals  or  suppresses  a  material  fact, 
which  he  is  in  good  faith  bound  to  disclose,  this  is  evidence 
of  and  equivalent  to  a  false  representation,  because  the  con- 
cealment or  suppression  is  in  effect  a  representation  that 
what  is  disclosed  is  the  whole  truth.  The  gist  of  the  action 
is  fraudulently  producing  a  false  impression  upon  the  mind 
of  the  other  party;  and  if  this  result  is  accomplished,  it  is 
unimportant  whether  the  means  of  accomplishing  it  are 
words  or  acts  of  the  defendant,  or  his  concealment  or  sup- 
pression of  material  facts  not  equally  within  the  knowledge 
or  reach  of  the  plaintiff." 

In  Akers  v.  Martin,  110  Ky.  335,  61  S.  W.  465,  the  court  said : 
"If  in  addition  to  a  party's  silence  there  is  any  '**®  statement, 
word  or  act  on  his  part  which  tends  affirmatively  to  a  sup- 
pression of  the  truth,  or  to  cover  up  or  disguising  the  truth, 
or  to  a  withdrawal  or  distraction  of  a  party's  attention  from 
the  real  facts,  then  the  line  is  overstepped,  and  the  conceal- 
ment becomes  a  fraud.  In  other  words,  while  a  party  may 
keep  silence  and  violate  no  rule  of  law  or  equity,  yet,  if  he 
volunteers  to  speak  or  convey  information  which  may  in- 
fluence the  conduct  of  the  other  party,  he  is  bound  to  tell  the 
whole  truth ;  and  a  fraudulent  or  false  misrepresentation  of 
a  material  fact  which  would  be  important  for  the  vendor  to 
know  affords  ample  ground  for  the  interposition  of  a  court 
of  equity  to  relieve  against  the  consequences  of  such  a 
fraud." 

In  Mills'  Heirs  v.  Lee,  6  T.  B.  Mon.  91,  17  Am.  Dec.  118, 
Bowman  v.  Bates,  2  Bibb,  47,  4  Am.  Dec.  677,  Smith  v. 
Fisher,  5  J.  J.  Marsh.  188,  other  illustrations  involving  ques- 
tions in  some  respects  like  the  one  before  us  can  be  found. 

From  these  authorities,  the  rule  may  be  deduced  that 
when  the  parties  are  dealing  at  arm's-length,  and  there  is  no 
relation  of  confidence  or  trust  between  them,  and  no  repre- 
sentation or  statement  made  that  would  have  a  tendency  to 
deceive  or  mislead,  and  there  are  no  special  circumstances 
imposing  a  duty  to  speak,  mere  silence  or  the  nondisclosure 
of  facts  in  the  possession  of  one  of  the  parties  will  not 
amount  to  such  fraud  as  would  authorize  a  rescission  of  the 
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contract,  or  justify  a  refusal  to  specifically  enforce  it.  Al- 
though in  every  ease  the  purchaser  will  not  be  permitted  to 
rely  on  his  silence  as  a  defense,  as  there  are  times  and  oc- 
casions when  it  is  the  duty  of  a  person  to  speak  in  order  that 
the  party  he  is  dealing  with  may  be  placed  on  an  equal  foot- 
ing with  him  as  when  the  knowledge  he  possesses  is  not 
within  the  *^''  fair  and  reasonable  reach  of  the  other — or  of 
such  a  character  that  by  the  exercise  of  diligence  it  could  be 
discovered,  or  it  is  not  open  alike  to  both  parties;  and  if 
any  relation  of  trust  or  confidence  exists  between  the  parties, 
or  any  statement  or  representation  is  made  that  does  or 
might  create  a  wrong  impression,  or  there  is  a  failure  to  im- 
part information  that  is  asked  for,  and  the  knowledge  of 
which  would  affect  the  value  of  the  property,  or  the  acts 
or  conduct  of  one  of  the  parties  is  reasonably  calculated  to 
deceive  or  mislead  the  other,  or  the  circumstances  surround- 
ing the  parties  and  the  transaction  are  such  as  to  make  it  the 
duty  to  disclose  information  not  within  the  knowledge  of  the 
other — equity  will  afford  relief.  In  some  jurisdictions,  the 
courts  have  gone  so  far  as  to  hold  that  each  party  is  bound 
in  every  case  to  communicate  to  the  other  his  knowledge  of 
material  facts,  provided  he  knows  the  other  to  be  ignorant 
of  them,  and  they  be  not  open  and  naked  or  equally  within 
the  reach  of  his  observation.  An  examination  of  the  various 
decisions  will  show  that  a  great  many  of  them  are  on  the 
narrow  line  that  separates  fair  and  legitimate  contracts  from 
those  that  are  tainted  by  fraud,  and  hence  the  courts  have 
virtually  come  to  the  point  of  adjudging  each  case  by  the 
facts  disclosed  by  the  record.  It  will  readily  be  perceived 
that  it  is  difficult  to  set  down  any  fixed  rules  that  may  be 
followed,  especially  in  cases  where  strangers  are  dealing 
with  each  other  and  no  active  fraud  is  practiced  or  affirm- 
ative misrepresentation  indulged  in,  and  where  only  a  de- 
ceptive answer  or  a  studied  silence  may  be  seized  hold  of  as 
evidience  of  fraud.  While  the  tendency  of  the  courts  is  to 
allow  the  utmost  freedom  in  business  and  commercial  trans- 
actions, and  not  to  impose  upon  traders  restrictions  *^*  that 
would  deny  speculation,  competition  and  profit,  at  the  same 
time,  where  gross  injustice  has  been  perpetrated,  and  valu- 
able property  has  been  acquired  at  an  inadequate  price,  the 
slightest  evidence  of  fraud  will  be  seized  upon  to  relieve  the 
injured  party,  and  it  is  a  rare  case  when  courts  of  equity 
cannot  find  some  moans  of  redress  if  the  facts  authorize  it. 

In  the  case  before  us.  the  appellees  were  in  total  ignorance 
of  the  fact  that  the  life  tenant  was  on  her  death-bed.  Ap- 
pellant, with  actual  knowledge  of  her  impending  death, 
visited  appellees  for  the  purpose  of  buying  their  interest  at 
such  a  price  as  it  would  be  worth  with  the  life  tenant  in 
good  health.     If  no  inquiry  had  been  made  or  question  asked 
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by  appellees,  concerning  the  life  tenant,  and  appellant  had 
refrained  from  any  act  or  word  that  might  have  a  tendency 
to  mislead  or  deceive  them  concerning  her  health,  it  would 
present  a  question  that  is  not  before  us  in  this  record.  But 
when  appellees  inquired  of  appellant  how  the  life  tenant  was 
"getting  along,"  and  he  replied  "he  thought  they  were 
getting  along  a  little  smoother  than  they  had  been,"  his  re- 
sponse was  not  only  deceptive,  but  misleading.  The  inquiry 
was  broad  enough  to  embrace  the  condition  of  the  life  ten- 
ant's health,  and  ordinarily  might  fairly  be  said  to  include 
it.  So  that,  when  appellee,  without  giving  any  intimation 
that  the  life  tenant  was  dying  or  disclosing  in  any  way  his 
knowledge  of  her  condition,  replied  he  thought  they  were 
"getting  along  a  little  smoother  than  they  had  been,"  his 
purpose  in  making  this  character  of  reply  was  manifestly  to 
avoid  giving  them  the  information  that  he  must  have  under- 
stood their  question  called  for.  It  is  clear  that  his  object 
was  not  only  to  withhold  from  them  the  '**®  information  in 
his  possession,  but  to  affirmatively  deceive  them  by  leaving 
the  impression  that  there  had  been  no  immediate  change  in 
the  life  tenant's  condition,  or  if  there  had  been,  that  it  was 
for  the  better. 

Under  the  facts  in  this  case,  if  appellant's  contention  was 
sustained,  the  courts  would  be  used  as  an  agency  to  enable 
him  to  perpetrate  a  wrong  and  to  accomplish  a  fraud ;  when 
one  of  the  ends  of  the  law  as  correctly  administered  is  to 
withhold  relief  from  persons  who  seek  its  aid  to  practice 
fraud. 

The  judgment  of  the  lower  court  must  be  affirmed. 


It  is  a  Case  of  Manifest  Fraud  where  a  party  intentionally  mia- 
represents  a  material  fact,  or  produces  a  false  impression  by  words 
or  acts,  in  order  to  mislead  or  obtain  an  undue  advantage.  Any  in- 
tentional misrepresentation  or  concealment  of  material  facts  in  the 
making  of  a  contract,  in  cases  in  which  the  parties  have  not  equal 
access  to  jneans  of  information,  will  vitiate  and  avoid  the  contract, 
and  it  is  immaterial  whether  the  misrepresentation  be  made  on  the 
sale  of  real  or  personal  property,  or  whether  it  relates  to  the  title 
to  land  or  some  collateral  thing  attached  to  it:  Mitchell  v.  Zimmer- 
man, 4  Tex.  75,  51  Am.  Dec.  717.  Fraud  vitiates  all  transactions  into 
which  it  enters:  Fleming  v.  Townsend,  6  Ga.  103,  50  Am.  Dec.  318. 
Suppressio  veri  vitiates  a  contract  equally  with  suggestio  falsi:  Beard 
V.  Campbell,  2  A.  K.  Marsh,  125,  12  Am.  Dec.  362;  though  the  con- 
cealment of  facts  which  a  party  is  not  bound  to  disclose  is  not  a 
fraud:  Mills'  Heirs  v.  Lee,  6  T.  B.  Mon.  91,  17  Am.  Dec.  118.  Thus, 
a  vendee  is  not  bound  to  disclose  the  fact  that  there  is  a  gold  mine 
on  the  land  sold,  though,  if,  on  being  interrogated  as  to  that,  he 
denies  all  knowledge,  the  denial  will  be  a  fraud:  Smith  t.  Beatty,  2 
Ired.  Eq.  456,  40  Am.  Dec.  435.  A  purchaser,  who  has  discovered 
salt  water  on  the  land  and  prevents  the  agent  of  the  vendor  from 
giving  information  thereof,  and  conceals  the  discovery  from  the 
vendor  by  artifice,  is  guilty  of  a  fraud,  and  will  not  be  permitted 
to  retain  the  purchase:  Bowman  v.  Bates,  2  Bibb,  47,  4  Am.  Dec. 
677.     Concerning  the  right  to  rescind  or  to  set  aside  a  contract  pro- 
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cured  by  fraud,  see,  also,  Standard  Mfg.  Co.  v.  Slot,  121  Wis.  14,  105 
Am.  St.  E«T>.  1016;  Hooker  v.  Midland  Steel  Co.,  215  III.  444,  106  Am. 
St.  Rep.  170;  Jones  v.  McElroy,  134  Ga.  857,  137  Am.  St.  Rep.  276. 
As  to  what  is  the  sole  question  in  an  action  for  deceit:  Bowe  v. 
Gage,  127  Wis.  245,  115  Am.  St.  Rep.  1010. 


SOUTHERN  RAILWAY  COMPANY  v.  GRADDY. 

[139  Ky.  465,  109  S.  W.  881.] 

CABBIEB  OF  LIVESTOCK— Damages  for  Delay— In  Case  of 
Depreciation  in  the  ralue  of  livestock,  shipped  on  railway  cars,  through 
delay  by  the  carrier  in  delivering  them  at  their  place  of  destination, 
their  owner  may  recover  of  the  carrier  only  the  difference  between 
their  value  when  delivered  at  last  and  what  value  would  have  been 
theirs  had  they  been  transported  with  ordinary  oare,  reasonable  dili- 
gence, and  within  a  reasonable  time.     (p.  501.) 

CARRIER  OF  LIVESTOCK  —  Damages. — The  Pedigree  of  a 
Thoroughbred  Colt  is  a  material  factor  in  fixing  its  value,  and  in  an 
action  for  deterioration  of  stock  of  this  sort,  caused  by  a  carrier's 
failing  to  make  a  prompt  delivery  of  it  when  shipped  for  transporta- 
tion, it  is  pertinent  to  allow  witnesses  to  testify  who  know  the 
value  of  the  pedigree  as  well  as  the  value  of  colts  generally,  (pp. 
502,  503.) 

Field  McLeod,  Chas.  M.  Harriss  and  Humphrey  & 
Humphrey,  for  the  appellant, 

D.  T.  Edwards,  for  the  appellee. 

465  CARROLL,  J.  The  appellee  on  September  5,  1906. 
shipped  from  Versailles,  Kentucky,  to  Louisville,  Kentucky, 
over  the  appellant  railway  six  yearling  thoroughbreds. 
The  colts  were  shipped  to  be  sold  at  a  public  sale  in  Louis- 
ville on  September  8th.  They  were  loaded  at  Versailles  on 
the  morning  of  September  5th,  and  in  the  usual  course  of 
transportation  should  have  reached  their  destination  on 
the  afternoon  of  the  day  they  were  shipped.  They  were 
not  delivered  at  '*6«  Louisville  until  the  afternoon  of 
September  6th. 

Alleging  that  the  stock  were  injured,  and  their  market- 
able value  at  the  sale  greatly  reduced  by  reason  of  the  negli- 
gence of  appellant  in  failing  to  transport  them  within  a 
reasonable  time,  appellee  brought  this  suit  to  recover 
damages  for  the  loss  sustained.  A  jury  assessed  the  damage 
at  one  thousand  dollars,  and  from  the  judgment  on  the 
verdict  this  appeal  is  prosecuted. 

In  view  of  the  fact  that  there  must  be  a  retrial  of  the 
case,  we  will  only  state  so  much  of  the  evidence  as  is  neces- 
sary to  an  understanding  of  the  errors  relied  on  for  reversal. 
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The  proof  is  conflicting  as  to  the  time  the  stock  were 
received  and  when  they  should  have  been  delivered  in 
Louisville,  and  also  as  to  their  condition,  and  the  loss  in 
their  marketable  value  sustained  by  the  delay  in  their  ship- 
ment. There  was,  however,  sufificient  evidence  to  warrant 
a  submission  of  the  ease  to  the  jury,  and  to  authorize  a 
verdict  for  appellee. 

Serious  and  just  complaint  is  made  of  instruction  No.  2, 
which  reads  as  follows:  "If  the  jury  believe  from  the  evi- 
dence that  the  defendant  company  negligently  and  care- 
lessly failed  to  transport  said  six  yearlings  to  the  Central 
Stock  Yards  in  Louisville,  Kentucky,  within  a  reasonable 
time,  and  without  unusual  delay,  and  by  reason  of  the  negli- 
gence and  carelessness  of  the  defendant  company,  if  any 
proven,  the  said  six  yearlings  or  any  of  them  became  sick 
or  ill  or  feverish  or  contracted  a  disease,  and  were  reduced 
in  health  or  strength,  quality  or  value,  they  should  find 
in  damages  for  the  plaintiff  the  difference,  if  any  proven, 
between  the  fair  vendable  *^''  market  value  of  said  year- 
lings or  any  of  them  on  September  8,  1906,  at  Douglass 
Park,  Louisville,  Kentucky,  if  the  said  six  head  of  yearlings 
were  transported  to  the  place  of  their  destination  named 
in  the  contract  of  shipment  in  the  ordinary  and  usual  con- 
dition had  they  arrived  there  within  a  reasonable  time  and 
without  unusual  delay,  and  the  amount  said  yearlings  sold 
for  in  the  condition  they  were  in  on  the  eighth  day  of 
September,  1906,  not  exceeding  in  all  five  thousand  dollars. 
Unless  the  jury  so  believe,  they  will  find  for  the  defendant." 

The  radical  error  in  this  instruction  is  that  it  fixed  the 
measure  of  damage  as  the  difference  between  the  value  of 
the  stock  if  they  had  been  transported  within  a  reasonable 
time  and  without  unusual  delay  and  the  amount  they  sold 
for  at  the  public  sale.  It  was  competent  to  prove  what 
the  stock  sold  for  at  the  public  sale,  as  a  circumstance 
tending  to.  show  their  value,  and  to  show  that  the  fair 
market  value  was  not  realized  for  them.  But  what  they 
brought  at  the  sale  was  not  the  test  of  the  depreciation  in 
their  market  value  that  should  have  been  submitted  to  the 
jury.  If  the  stock  had  been  in  first-class  condition  and 
had  been  transported  within  a  reasonable  time,  and  with 
the  usual  care,  they  might  not  have  brought  at  the  sale 
one-half  of  their  real  or  market  value.  On  the  other  hand, 
they  might  have  sold  for  more  than  their  real  or  market 
value.  The  sale  may  have  been  poorly  attended,  not  well 
advertised,  held  at  an  inopportune  time  or  an  unfavorable 
place,  the  day  may  not  have  been  suitable,  the  persons 
conducting  the  sale  may  not  have  had  the  confidence  of 
buyers.  "We  merely  mention  these  as  a  few  of  the  many 
illustrations  that  might  be  given  for  the  purpose  of  show- 
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ing  that  what  the  colts  brought  at  the  sale  was  not  a  fair 
'**^*  test  of  the  depreciation  in  their  market  value  caused 
by  the  delay  in  shipmeut.  Appellee  was  entitled  to  re- 
cover the  difference,  if  any,  between  the  fair  market  value 
of  the  stock  in  the  condition  they  would  have  been  if  they 
had  been  transported  with  ordinary  care,  reasonable  dili- 
gence and  within  a  reasonable  time,  and  the  condition 
they  were  in  when  delivered  at  Louisville :  Cincinnati  etc. 
Ry.  Co.  V.  Pendleton  &  Hudson,  29  Ky.  Law  Rep.  721,  96 
S.  W.  434;  Newport  News  etc.  R.  Co.  v.  Mercer,  16  Ky. 
Law  Rep.  555,  29  S.  W.  301;  Hutchinson  on  Carriers,  sec. 
1366. 

It  may  be  conceded  that  this  rule  by  which  to  measure 
the  loss  sustained  is  not  by  any  means  accurate  or  entirely 
satisfactory,  but  it  is  the  best  available  under  the  circum- 
stances. In  cases  like  this  all  that  the  shipper  is  entitled 
to  is  compensation  for  his  loss  resulting  from  the  delay 
of  the  carrier  in  the  shipment.  It  will  be  readily  agreed 
that  the  amount  lost  is  in  most  instances  the  depreciation 
in  the  fair  market  value  of  the  stock  resulting  from  the 
delay,  but  it  is  often  troublesome  to  ascertain  with  reason- 
able certainty  the  amount  of  this  loss.  Generally  speak- 
ing, v/hat  property  brings  at  a  public  sale  is  a  fair  test  of 
its  value,  and  in  some  instances  it  may  be  the  only  avail- 
able test.  For  this  reason  it  is  considered  competent  for 
persons  shipping  livestock  for  sale  to  introduce  as  evidence 
the  price  they  brought  on  the  market,  but  this  is  not  the 
only  nor  is  it  a  conclusive  test.  It  is  only  one  of  the 
means  by  which  the  value  of  the  property  and  the  loss  may 
be  ascertained.  The  opinion  of  witnesses  who  saw  the 
stock,  or  who  knew  its  condition,  or  the  injury  it  received, 
or  the  depreciation  in  its  market  value,  is  also  competent 
evidence,  but  neither  is  it  conclusive.  All  these  facts,  and 
any  others  that  throw  light  upon  the  condition  '^^^  of  the 
stock,  the  injury  they  received,  and  the  depreciation  in 
the  market  value,  the  jury  have  the  right  to  consider  in 
making  up  their  verdict.  But  it  is  not  proper  to  single 
out  in  an  instruction  by  which  the  jury  must  be  controlled 
any  particular  standard  of  value  or  loss  other  than  the 
depreciation  in  the  market  value.  The  jury  should  be  al- 
lowed, after  hearing  the  evidence,  to  fix  for  themselves 
from  the  evidence  the  depreciation  in  the  fair  market 
value,  and  not  be  confined  by  the  court  to  what  the  prop- 
erty sold  for  or  to  the  opinion  of  witnesses  as  to  its  value. 

It  is  further  complained  by  appellant  that  the  trial  court 
permitted  incompetent  evidence  to  go  to  the  jury.  The 
evidence  objected  to  was  made  by  witnesses  who  had  never 
seen  the  colts  shipped  by  appellee  and  who  were  not 
present   at  the  sale  when  they  were   offered.     These  wit- 
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n«sses  were  gentlemen  engaged  in  the  purchase,  sale  and 
breeding  of  race-horses,  and  were  familiar  with  the  ped- 
igrees and  breeding  of  appellee's  colts.  After  the  colts 
had  been  described  to  them,  they  were  asked  in  substance 
to  examine  the  catalogue  containing  the  description  and 
pedigree  and  state  what  would  be  the  fair  market  value 
of  €ach  of  them  on  the  eighth  day  of  September,  1906,  at 
Douglass  Park,  Louisville,  Kentucky,  if  they  had  been 
shipped  from  Versailles  on  the  morning  of  the  5th  and  had 
arrived  at  Louisville  in  the  usual  time  and  in  the  usual 
condition.  Their  estimate  of  the  value  of  the  colts  was 
based  largely  on  the  knowledge  of  the  witnesses  touching 
their  pedigree  and  breeding. 

It  is  argued  that  this  evidence  was  too  speculative  to  be 
admissible,  and  it  is  said  that  a  witness  who  has  never 
seen  a  colt  that  he  is  asked  to  fix  a  value  on  would  be 
venturing  an  opinion  not  based  on  sufficient  ^'^  knowledge 
to  make  it  competent.  In  this  opinion  we  do  not  concur. 
The  pedigree  of  a  thoroughbred  colt  is  a  material  factor 
in  fixing  its  value,  and  in  the  estimation  of  many  persons 
it  is  more  important  than  the  individuality  of  the  animal, 
its  style,  bearing  and  movement,  the  shape  of  its  body  and 
limbs  and  general  conformation.  It  is  also  true  that  a 
horse  may  have  a  fine  pedigree  and  yet  be  deficient  or  de- 
fective in  some  important  particulars  that  could  only  be 
discovered  by  inspection,  and  that  the  picture  of  a  horse, 
whether  it  be  a  pen  picture,  a  photograph  or  a  word  pict- 
ure, might  convey  an  inadequate  idea  of  its  value  and 
furnish  an  erroneous  impression  as  to  its  qualities.  But 
these  facts  go  more  to  the  weight  of  the  evidence  than  to 
its  competency.  There  is  a  wide  difference  between  the 
weight  that  a  court  or  jury  may  and  ordinarily  will  attach 
to  evidence,  but  if  the  offered  evidence  is  competent,  the 
question  of  its  probative  value  is  for  the  jury  trying  the 
case.  Exp'ert  and  opinion  evidence  is  allowable  in  many 
eases,  although  the  expert  may  have  no  personal  knowledge 
of  the  particular  thing  he  is  called  on  to  express  an  opinion 
concerning  and  may  never  have  seen  it.  We  do  not  deem 
it  appropriate  within  the  proper  scope  of  this  opinion  to 
elaborate  upon  the  class  or  character  of  cases  in  which 
expert  and  opinion  evidence  is  allowable.  It  embraces  a 
wide  field  and  covers  a  variety  of  subjects  concerning 
which  jurors  may  be  unable  to  come  to  a  correct  conclusion 
without  the  aid  of  the  testimony  of  persons  who  have  made 
the  subject  a  study.  But,  confining  our  remarks  to  the 
matter  particularly  in  hand,  we  may  say  that  a  trader  or 
dealer  in  stock,  or  a  person  who  is  qualified  by  experience, 
may  give  evidence  as  to  the  value  of  cattle,  hogs  and 
^"^^  other  animals  that  have  a  market  value  although  he 
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may  never  have  seen  them.  If  these  colts  had  not  been 
thoroughbreds,  it  would  have  been  admissible  to  prove 
their  value  by  persons  who  had  experience  in  the  breeding 
or  purchase  and  selling  of  colts;  but,  as  they  were  thorough- 
breds, and  their  pedigree  and  breeding  alone  were  ma- 
terial elements  in  fixing  their  value,  it  was  especially 
pertinent  to  allow  witnesses  who  knew  the  value  of  the 
pedigree  as  well  as  the  value  of  colts  generally  to  testify. 
The  breeding  and  care  of  thoroughbreds  has  been  made  a 
special  study  by  many  persons.  It  has  become  a  business 
of  wide  importance.  Registers  are  kept,  books  are  written, 
and  papers  almost  daily  published  devoted  to  explaining 
and  exploiting  the  performance  of  sires  and  dams,  and  the 
value  of  certain  strains  of  blood.  Thoroughbreds  have  a 
market  value,  and  it  is  regulated  in  a  large  measure  by  the 
pedigree,  although  the  value  is  not  controlled  by  standards 
as  reliable  or  accurate  as  is  the  market  value  of  cattle  or  hogs, 
or  sheep  or  other  animals  that  are  daily  sold  in  the  open  and 
established  markets  of  the  country.  A  jury  composed  of 
persons  not  acquainted  with  the  value  of  pedigrees  might  be 
disposed  to  attach  little  importance  to  this  well-recognized 
factor  in  fixing  the  value  of  a  horse.  It  was  therefore  im- 
portant to  plaintiff  that  he  should  produce  to  the  jury  the 
evidence  of  persons  acquainted  with  the  value  of  pedigrees, 
and  who  could  inform  the  jury  touching  this  feature  of  the 
question  they  were  called  upon  to  determine:  Fleming  v.  Mc- 
Claflin,  1  Ind.  App.  537,  27  N.  E.  875;  Miller  v.  Smith,  112 
Mass.  470 ;  Brown  v.  Hoburger,  52  Barb.  15 ;  Browne  v.  Moore, 
32  Mich.  254;  Cantling  v.  Hannibal  &  St.  Joseph  R.  Co.,  54 
Mo.  385,  14  Am.  Rep.  476 ;  Bowers  v.  Horen,  93  Mich.  ^72  420, 
32  Am.  St.  Rep.  513,  53  N.  W.  535,  17  L.  R.  A.  773 ;  St.  Louis 
etc.  Ry.  v.  Edwards,  78  Fed.  745,  24  C.  C.  A.  300. 

For  the  error  mentioned  in  the  instruction,  the  judgment 
must  be  reversed,  with  directions  for  a  new  trial  consistent 
with  this  opinion. 


As  to  the  Competency  of  Persons  to  Testify  as  to  the  Value  of  Prop- 
erty, see  the  note  to  Jones  v.  Erie  etc.  R.  R.  Co.,  31  Am.  St.  Rep.  734; 
Anderson  v.  Chicago  etc.  Ry.  Co.,  84  Neb.  311,  133  Am.  St.  Rep.  626, 
and  cases  cited  in  the  cross-reference  note  thereto.  Persons  engaged 
in  buying,  selling  and  handling  racehorses  who  had  seen  certain  race- 
horses injured)  while  in  the  hands  of  a  common  carrier,  frequently 
upon  the  race-track  and  in  races  before  their  injury,  and  knew  their 
speed  and  quality,  are  competent  to  testify  to  their  value  imme- 
diately before  and  after  the  injury:  Chicago  etc.  Ry.  Co.  v.  Calumet 
Stock  Farm,  194  111.  9,  88  Am.  St.  Rep.  68.  And  an  expert  may  be 
allowed  to  give  his  opinion  as  to  the  value  of  a  dog  lost  through 
a  baggageman's  negligence:  Canthing  v.  Hannibal  etc.  R.  R.  Co.,  54 
Mo.  385,  14  Am.  Rep.  476. 

The  Liability  of  a  Carrier  for  Loss  or  Injury  to  Livestoclc  is  the 
subject  of  a  note  to  Stiles  v.  Louisville  etc.  E.  B.  Co.,  130  Am.  St. 
Eep.  432. 
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PENNSYLVANIA  IRON  WORKS  COMPANY  v.  VOGT 
MACHINE  COMPANY. 

[139  Ky.  497,  96  S.  W.  551.] 

LIBEL. — A  Corporation  is  Responsible  for  a  Libel,  provided 
the  publication  can  be  shown  to  have  been  made  by  one  of  its  ser- 
vants or  agents  in  the  scope  of  his  employment  and  in  the  course 
of  the  business  in  which  he  was  employed,     (p.  506.) 

LIBEL. — The  Facts  That  a  Corporation  Gave  No  Authority  to 
its  agent  to  insert  libelous  statements  written  by  him  as  such  agent, 
and  that  such  were  written  without  its  knowledge  and  consent,  do 
not  relieve  it  from  liability,  if  the  wrong  was  done  in  an  effort  to 
obtain  business  for  it.     (p.  507.) 

LIBEL. — Words  Written  of  a  Corporation  by  the  Agent  of 
Another  Corporation  in  a  letter  to  a  third,  to  which  the  first  two  had 
submitted  competing  bids  for  furnishing  an  ice  machine,  which  words 
characterized  the  company  written  about  as  a  second-hand  dealer, 
ignorant  of  how  to  construct  the  needed  article,  foretold  failure  if 
it  tried  to  do  so,  charged  it  with  using  inferior  material  and  employ- 
ing only  "scab"  labor,  and  denied  its  having  "a  mechanic  in  their 
whole  establishment,"  are  libelous,     (p.  508.) 

LIBEL — Injury  to  Business. — An  Allegation  of  Special  Damage 
is  not  necessary  in  a  complaint  in  libel  when  the  charges  complained 
of  have  a  tendency  to  injure  the  plaintiff  in  his  trade  or  business. 
Such  charges  are  actionable  per  se.     (p.  508.) 

LIBEL — Malicious  Intent  Presumed — Punitive  Damages. — When 
a  letter  is  libelous  per  se,  malicious  intent  in  the  publication  is  pre- 
sumed, and  the  jury  have  a  right  to  find  punitive  damages,  in  their 
discretion,     (p.  509.) 

LIBEL. — Failure  by  a  Corporation  to  Repudiate  the  libelous 
letter  of  its  agent  immediately  upon  obtaining  knowledge  of  its  pub- 
lication amounts  to  a  ratification,     (p.  509.) 

Bennett  H.  Young  and  M.  W.  Ripy,  for  the  appellant. 

Thum  &  Clark  and  Gibson,  Marshall  &  Gibson,  for  the  ap- 
pellee. 

'*^®  CARROLL,  C.  The  appellant  is  a  Pennsylvania  cor- 
poration and  the  appellee  a  Kentucky  corporation,  and  they 
are  rivals  in  the  manufacture  of  ice  machines. 

In  1896  the  appellant  opened  an  office  in  Louisville,  Ken- 
tucky, and  placed  it  in  charge  of  William  Wilson.  In  1897 
appellant  and  appellee  were  competitive  bidders  for  an  ice 
machine  desired  by  the  Northern  Lake  Ice  Company  of  Louis- 
ville. Appellee  was  the  successful  bidder,  and  when  Wilson 
learned  of  this  fact  he  wrote  a  letter  to  the  Northern  Lake 
Ice  Company,  the  material  parts  of  which  are  as  follows: 
**....  The  reason  we  withdrew  our  proposition  is  because 
you  telephoned  us  that  the  tank  was  let  to  the  Sulzer-Vogt 
Machine  Co.,  and  another  reason  is  because  we  could  not 
figure  against  a  second-hand  dealer.  We  do  not  recognize 
that  company  as  ice  machine  builders,  and  they  know  abso- 
lutely nothing  about'  the  compression    system.     They  never 
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have  done  any  work  in  connection  with  the  compressed  system, 

and  at  any  time  they  do  they  will  make  a  failure The 

material  '^^^  they  put  in  the  work  of  this  class  is  so  far  in- 
ferior to  ours  that  we  could  not  figure  with  them;  and  you 

will  find  this  when  the  tank  is  erected Our  shops  and 

equipments  are  the  largest  in  existence  in  our  line,  and  we 
employ  nothing  but  union  labor,  whereby  the  other  parties 
run  a  scab  establishment  and  have  not  a  mechanic  in  their 
whole  establishment  including  the  head  of  the  concern.  We 
will  not  be  slow  to  make  this  known  to  the  different  unions 
in  this  and  other  cities.  .•  .  .  .  The  above  might  seem  strong, 
but  it  is  our  sentiment.  We  know  the  machine  will  not  make 
its  capacity  with  a  tank  built  by  parties  who  absolutely  know 
nothing  of  it  and  will  eventually  give  us  a  black  eye  as  the 
other  parties  are  interested  in  running  down  the  compression 
system.  They  cannot  make  capacity  with  their  own  machines 
and  could  not  try  to  do  it  with  another  make  and  the  whole 
system  will  not  be  put  in  right.  If  it  is  not  too  late,  you  had 
better  reconsider  the  matter  and  let  it  to  parties  who  know 
how  to  do  it. " 

This  letter  was  written  on  a  letter-head  of  the  Pennsylvania 
Iron  Works  Company  from  Southern  Office,  44  Bull  Block, 
Louisville,  Kentucky,  and  was  signed  "Pennsylvania  Iron 
Works  Co.,  Wm.  Wilson,  Manager  Southern  Office." 

After  this  time,  the  Sulzer-Vogt  Machine  Company  changed 
its  corporate  name  to  the  Henry  Vogt  Machine  Company,  but 
before  changing  its  name,  the  Sulzer-Vogt  Machine  Company 
brought  this  action  against  appellant,  alleging  that  appellant 
by  the  manager  of  its  southern  office  at  Louisville  wrote  and 
delivered  to  the  Northern  Lake  Ice  Company  the  letter  men- 
tioned, the  purpose  of  which  was  to  induce  the  ice  company 
to  decline  to  award  the  contract  to  appellee,  and  that  the 
letter  was  written  falsely,  wickedly  ^^^  and  with  the  mali- 
cious intent  to  deprive  the  appellee  of  said  contract,  and  to 
injure  it  in  its  reputation  and  business,  and  asking  damages 
for  the  libelous  matter  in  the  sum  of  twenty  thousand  dollars. 

The  appellant,  in  its  answer,  after  traversing  generally  the 
allegation  of  the  petition,  denied  that  Wilson  had  any  au- 
thority from  or  on  behalf  of  it  to  write  the  letter,  and  that 
if  Wilson  did  write  such  letter,  it  was  entirely  unauthorized. 
To  this  answer  a  reply  was  filed,  in  which  it  is  averred  that 
Wilson  at  the  time  he  wrote  the  letter  and  for  a  long  time 
prior  thereto,  with  the  knowledge  and  approval  of  the  appel- 
lant held  himself  out  as  the  manager  of  the  southern  office, 
and  as  such  manager,  with  the  knowledge  and  consent  of  the 
appellant,  was  conducting  and  carrying  on  business  for  it; 
and  further,  that  appellant  after  learning  said  letter  had  been 
written  by  Wilson  acting  as  its  agent,  failod  and  refused  to 
disavow  or  retract  the  same,  but  adopted  and  confirmed  the 


506  139  American  State  Reports.        [Kentucky, 

act  of  Wilson  in  writing  and  delivering  said  letter,  knowing 
the  statements  therein  to  be  false  and  malicious.  This  com- 
pleted the  pleadings  in  the  ease,  except  an  entry  of  record 
controverting  the  affirmative  matter  contained  in  the  reply. 

On  a  trial,  appellee  recovered  judgment  for  five  thousand 
dollars,  to  reverse  which  this  appeal  is  prosecuted;  and  it  is 
urged,  first,  that  the  principal  is  not  liable  in  damages  for  the 
unauthorized  wrongful  act  of  its  agent ;  second,  that  there  was 
no  evidence  upon  which  to  submit  to  the  jury  the  ratification 
of  it;  third,  that  there  was  no  evidence  to  authorize  a  finding 
of  punitive  damages;  and  fourth,  that  the  petition  does  not 
state  a  cause  of  action. 

It  appears  from  the  evidence  that  "Wilson  had  been  nn  em- 
ployee of  appellee,  and  in  March,  1896,  he  solicited  •""*  em- 
ployment from  appellant,  and  appellant  wrote  to  appellee 
requesting  information  concerning  Wilson.  Soon  after  this 
date,  Wilson  became  the  agent  of  appellant.  Appellant  fur- 
nished the  printed  letter-heads  used  by  Wilson  in  his  corre- 
spondence, but  Wilson  had  put  on  the  letter-heads  the  words 
"From  Southern  Office  44  Bull  Block,  Louisville,  Ky." 
These  letter-heads  Wilson  used  in  his  correspondence  with 
appellant,  and  it  knew  that  he  was  in  the  habit  of  signing 
its  name  by  him  as  manager  of  its  southern  office,  that  he  was 
holding  himself  out  as  manager  of  its  southern  office,  and 
this  state  of  affairs  continued  until  the  latter  part  of  Decem- 
ber, 1899,  when  Wilson  removed  from  Louisville.  It  also  ap- 
pears that  appellant  advertised  extensively  in  trade  journals, 
and  always  mentioned  in  the  advertisement  the  fact  that  its 
southern  office  was  at  44  Bull  Block,  Louisville,  Kentucky. 
Wilson  also  held  himself  out  to  the  public  generally  as  the 
agent  of  appellant,  and  testified  that  in  the  libelous  letter 
complained  of  the  word  "we"  refers  to  the  Pennsylvania  Iron 
Works  Company. 

The  letter  complained  of  fell  into  the  hands  of  Dr.  Satter- 
white,  who;  as  president  of  the  board  of  commissioners  for 
the  Lakeland  Asylum,  was  negotiating  with  different  parties 
for  the  erection  of  an  ice  plant  at  the  institution,  and  was 
delivered  by  Satterwhite  to  the  president  of  appellee.  It  does 
not  appear  that  appellant  ever  repudiated  the  letter  written 
by  Wilson  except  in  its  answer,  and  only  there  by  denying 
that  it  wrote  or  authorized  the  writing  of  the  letter  by  Wilson. 

A  corporation  is  liable  in  damages  for  the  publication  of 
a  libel  as  it  is  for  other  torts.  To  establish  its  liability  the 
publication  must  be  shown  to  have  '^^^  been  made  by  its  au- 
thority, or  to  have  been  ratified  by  it,  or  to  have  been  made 
by  one  of  its  servants  or  agents  in  the  scope  of  his  employ- 
ment and  in  the  course  of  the  business  in  which  he  was 
employed.    And  a  corporation  may  sue  for  libel  upon  it  as  dis- 
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linct  from  libel  upon  its  individual  members :  Newell  on  Slan- 
der and  Libel,  p.  361 ;  Washington  Gas  Light  Co.  v.  Lansden, 
172  U.  S.  534,  19  Sup.  Ct.  Eep.  296,  43  L.  ed.  543 ;  Townshend 
on  Libel  and  Slander,  sees.  261-165;  Peterson  v.  Western 
Union  Tel.  Co.,  75  Minn.  368,  74  Am.  St.  Rep.  502,  77  N.  W. 
985,  43  L.  R.  A.  581. 

The  evidence  shows  very  clearly  that  Wilson  was  the  duly 
authorized  agent  of  appellant  and  in  charge  of  its  southern 
office  at  the  time  he  wrote  the  letter ;  that  it  was  written  in  the 
course  of  his  business  for  appellant  and  was  within  the  scope 
of  his 'employment  is  made  plain  by  the  fact  that  it  was  writ- 
ten for  the  purpose  of  obtaining  for  the  appellant  the  contract 
to  build  the  ice  machine  for  the  Northern  Lake  Ice  Company 
and  to  take  this  business  away  from  appellee.  This  being 
the  sole  purpose  of  the  letter,  and  Wilson  being  at  the  time 
the  general  agent  of  appellant,  it  cannot  be  doubted  that  in 
writing  it  he  was  acting  within  the  scope  of  his  employment 
and  therefore  appellant  is  liable  for  his  acts.  It  may  be  true 
that  appellant  did  not  authorize  Wilson  to  insert  in  this  let- 
ter the  libelous  statements  it  contained,  and  it  may  be  con- 
ceded that  they  were  written  without  its  knowledge  or  con- 
sent, but  this  will  not  exonerate  it  from  liability  for  the  wrong 
perpetrated  by  him  in  an  effort  to  obtain  business  for  it.  If 
the  appellant  is  not  responsible  for  this  conduct  of  Wilson,  it 
would  be  difficult  to  find  a  case  in  which  a  corporation  could 
be  held  liable  for  the  acts  of  its  agents  in  the  publication  of 
libelous  matter.  Corporations  transact  all  of  their  business 
through  agents;  and  when  the  agent  is  '^^^  acting  in  the 
course  of  his  business  and  within  the  scope  of  his  employment, 
the  corporation  will  be  held  accountable  for  his  acts  and  do- 
ings in  the  same  degree  as  an  individual  will  be  held  answer- 
able for  torts  perpetrated  by  him  in  his  individual  capacity. 
Where  an  action  will  lie  against  an  individual  for  tort,  it  will 
lie  against  a  corporation  if  the  tort  was  committed  by  its 
agent  or  servant  in  the  scope  of  his  employment. 

It  is  argued  that  the  petition  does  not  state  a  cause  of  ac- 
tion, because  the  words  and  statements  contained  in  the  letter 
are  not  per  se  libelous,  and  it  is  said  that  if  they  are  not  per  se 
libelous,  they  can  only  be  made  actionable  by  an  averment  of 
injury  to  plaintiff's  business  and  special  damage  occasioned 
thereby. 

"Defamatory  words  falsely  spoken  of  a  person,  which  im- 
pute to  the  party  unfitness  to  perform  the  duties  of  an  office, 
or  employment  of  profit,  or  the  want  of  integrity  in  the  dis- 
charge of  the  duties  of  such  an  office  or  employment,  are  ac- 
tionable in  themselves  without  proof  of  special  damages": 
Newell  on  Slander  and  Libel,  p.  168 ;  18  Am,  &  Eng.  Ency.  of 
Law,  954. 


508  139  American  State  Reports.        [Kentucky, 

"Next  to  imputations  which  tend  to  deprive  a  man  of  his 
life  or  liberty  or  to  exclude  him  from  the  comforts  of  society 
may  be  ranked  those  which  affect  him  in  his  office,  profession 
or  means  of  livelihood.  To  enumerate  the  different  decisions 
upon  this  subject  would  be  tedious,  and  to  reconcile  them  im- 
possible, yet,  they  seem  to  yield  to  a  general  rule  sufficiently 
simple  and  unembarrassed,  namely,  that  words  are  actionable 
which  directly  tend  to  prejudice  any  one  in  his  office,  profes- 
sion, trade  or  business.  So,  if  a  person  carry  on  any  trade 
recognized  by  law,  or  be  engaged  in  any  lawful  employment, 
however  humble,  *****  an  action  lies  when  any  words  prejudice 
him  in  the  way  of  such  trade  or  employment;  but  the  words 
must  relate  to  his  trade  or  employment  and  touch  him  therein. 
It  is  not  necessary  to  prove  special  damages  in  any  action  for 
libel  whenever  the  words  are  spoken  of  the  plaintiff  in  the 
way  of  his  profession  or  trade.  Such  words  from  their 
natural  and  immediate  tendency  to  prejudice  and  injure,  the 
law  judges  to  be  defamatory,  although  no  special  loss  or  dam- 
age is  or  can  be  proved":  Newell  on  Slander  and  Libel,  p. 
856.  To  the  same  effect  is  Townshend  on  Libel  and  Slander, 
sec.  146 ;  Manire  v.  Hubbard,  22  Ky.  Law  Rep.  1753,  61  S.  W. 
466. 

The  statements  in  this  letter  that  appellee  was  a  second- 
hand dealer;  that  it  put  in  a  class  of  inferior  work;  that  it 
was  a  scab  establishment;  that  it  did  not  have  a  mechanic  in 
its  establishment,  come  fully  up  to  the  rule  announced  in  these 
authorities,  that  an  allegation  of  special  damages  is  not  neces- 
sary where  the  charges  have  a  tendency  to  injure  a  person 
in  his  trade  or  business,  and  such  charges  are  actionable 
per  se. 

The  court  instructed  the  jury  that  if  they  believed  from 
the  evidence  that  the  letter  was  written  with  express  malice 
against  the  plaintiff,  they  might,  in  addition  to  compensating 
plaintiff  for  any  damage  or  injury,  find  punitive  or  exemplary 
damages  against  the  defendant.  In  Courier-Journal  Co.  v. 
Sallee,  104  Ky.  335,  47  S.  W.  226,  it  is  said:  "It  must  be  re- 
membered that  the  law  always  presumes  that  in  the  publica- 
tion of  an  article  which  is  libelous  on  its  face  it  was  published 
with  malicious  intent,  and  this  presumption  remains  through- 
out the  entire  case  until  it  is  rebutted  by  proof  of  the  con- 
trary motive.  In  this  state,  in  all  actions  for  torts,  punitive, 
damages  are  allowed  where  the  injury  is  a  result  of  a  wanton 
505  Qj.  grossly  negligent  act.  The  intent  or  purpose  is  not 
a  necessary  ingredient.  This  is  especially  true  where  the 
words  published  are  actionable  per  se." 

Newell  on  Slander  and  Libel,  page  843,  is  to  the  same  effect. 
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The  letter  in  this  case  being  libelous  per  se,  the  presump- 
tion is  that  it  was  published  with  malicious  intent,  and  this 
question  having  been  submitted  to  the  jury  under  proper  in- 
structions, they  had  the  right  in  their  discretion  to  find  puni- 
tive damages  against  appellant. 

The  court  also  instructed  the  jury  that  although  they  might 
believe  that  "Wilson  was  not  the  agent  of  the  company  at  the 
time  the  letter  was  written,  yet  the  company  subsequently 
ratified  or  approved  the  letter  and  the  statements  therein  con- 
tained, they  could  find  for  plaintiff.  Of  this  instruction  ap- 
pellant complains.  There  is  no  affirmative  evidence  in  the 
record  of  the  express  ratification  of  this  letter  by  appellant, 
but  Wilson  having  written  it  mthin  the  scope  of  his  employ- 
ment, appellant,  as  we  have  held,  was  liable  for  the  conse- 
quences of  its  publication,  and,  therefore,  ratified  it  by  its 
failure  to  disapprove  or  repudiate  the  letter  after  obtaining 
knowledge  of  its  publication,  which  it  did  long  before  the  trial 
took  place.  Its  failure,  under  the  circumstances  of  this  case, 
•to  disavow  the  letter  must  be  taken  to  be  a  ratification  and  ap- 
proval of  its  contents. 

After  a  careful  examination  of  this  record,  we  have  been 
unable  to  find  any  error  that  would  authorize  a  reversal,  and 
the  judgment  is  affirmed. 


In  Burgess  ^  Co.  v.  Patterson^  139  Ky.  547,  106  S.  W.  837,.  a  libelous 
letter  was  written  in  respect  to  the  business  of  a  partnership.  It 
was  admittedly  written  by  a  member  of  the  firm,  and  asserted  title 
by  the  firm  as  such  to  the  personal  property  concerning  which  the 
letter  was  written.  The  letter  was  signed  with  the  name  of  the  firm 
by  the  writer.  In  an  action  to  recover  damages  for  the  alleged  libel 
all  of  the  partners  were  held  answerable  therefor. 

A  Corporation  may  Sue  for  a  Libel  or  Slander  against  it  in  tlie  way 
of  its  business  or  trade:  St.  James  Military  Academy  v.  Gaiser,  125 
Mo.  517,  46  Am.  St.  Eep.  502;  and  a  corporation  may  become  civilly 
liable  for  libel  or  slander:  Note  to  Hoboken  Printing  etc.  Co.  v. 
Kahn,  59  Am.  St.  Eep.  594;  Sawyer  v.  Norfolk  etc.  R.  R.,  142  N.  C. 
1,  115  Am.  St.  Eep.  716;  Pattison  v.  Gulf  Bag  Co.,  Ltd.,  116  La.  963, 
114  Am.  St.  Eep.  570;  Singer  Mfg.  Co.  v.  Taylor,  150  Ala.  574,  124 
Am.  St.  Eep.  90;  even  in  punitive  damages:  Peterson  v.  Western 
Union  Tel.  Co.,  75  Minn.  3CS,  75  Am.  St.  Eep.  502.  A  corporation 
is  answerable  for  a  libel,  the  publication  of  which  is  sanctioned  by 
its  manager  in  its  interest:  Pattison  v.  Gulf  Bag  Co.,  Ltd.,  116  La. 
963,  114  Am.  St.  Rep.  570.  But  a  corporation  is  not  liable  for 
libel  or  slander  by  its  agent  without  previous  authorization  or  subse- 
quent ratification:  Sawyer  v.  Norfolk  etc.  E.  R.,  142  N.  C.  1,  115 
Am.  St.  Rep.  710;  Singer  Mfg.  Co.  v.  Taylor,  150  Ala.  574,  124  Am. 
St.  Rep.  90.  The  liability  of  corporations  for  libel  and  slander  is 
the  subject  of  a  note  to  Sawyer  v.  Norfolk  etc.  R.  R.,  115  Am.  St. 
Rep.  721. 

Exemplary  Varrmges  may  he  Atcarded  for  the  Puhlication  of  a  False 
Charge  which  is  libelous  per  se,  and  not  a  privileged  communication: 
Childers  v.  San  .Jose  etc.  Publishing  Co.,  105  Ca).  284,  45  Am.  St. 
Bep.   40;    Gambrill   v.   Schooley,   93    Md.    48,    86   Am.   St.    Rep.    414. 
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When  an  employer  is  liable  in  exemplary  damages  for  libelous  pub- 
lications by  his  employee  or  servant  is  discussed  in  the  note  to 
Crane  v.  Bennett,  101  Am.  St.  Rep.  752-758.  The  liability  of  cor- 
porations for  exemplary  damages  in  cases  of  libel  is  discussed  in  the 
notes  to  Hoboken  Printing  etc.  Co.  v.  Kahn,  59  Am.  St  fiep.  594; 
Sawyer  v.  Norfolk  etc.  R.  E.,  115  Am.  St.  Rep.  725. 
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EADY  V.   FIRE   INSURANCE   PATROL   OF   NEW 
ORLEANS. 

[126  La.  273,  52  South.  491.] 

LIMITATIONS — Interruption  l)y  Service  of  Citation. — ^Pre- 
scription ia  not  interrupted  by  the  service  of  citation  on  a  day  of 
public  rest  other  than  Sunday,     (p.  513.) 

LIMITATIONS — Computation  of  Time — ^Action  for  Death. — 
An  action  for  damages  for  the  death  of  a  person  ia  prescribed  by 
one  year  from  the  day  of  the  death.  In  the  computation  of  time,  the 
day  a  quo  is  excluded,  and  the  day  ad  quern  must  have  elapsed.  Thus, 
where  death  occurred  on  June  25,  1905,  citation  served  on  June  25, 
1906,  before  midnight,  will  interrupt  prescription,     (p.  513.) 

INSURANCE  PATROL — Liability  for  Negligence  of  Servants. 
The  Fire  Insurance  Patrol  of  the  City  of  New  Orleans  is  not  a  public 
charitable  association,  and  is  responsible  in  damages  for  injuries 
occasioned  by  the  negligence  of  its  servants  in  driving  its  wagon  into 
a  truck  of  the  city  fire  department.  Conceding  that  such  patrol  and 
the  fire  department  have  the  same  rights  of  way  in  the  streets,  it 
does  not  follow  that  the  former  is  not  responsible  for  injuries  in- 
flicted through  the  negligence  of  its  servants,  (p.  514.) 
(Syllabi  by  the  court.) 

McCloskey  &  Benedict,  for  the  appellant. 
George  W.  Flynn,  for  the  appellee. 

*'■*  LAND,  J.  Plaintiff  sued  for  damages  for  the  death  of 
her  son,  James  Rady,  who  died  on  June  25th  from  the  effects 
of  wounds  received  on  June  23,  1905,  in  a  collision  at  a  street 
crossing  between  truck  No.  4  of  the  New  Orleans  Fire  De- 
partment and  a  patrol  wagon  of  the  defendant.  Rady  was  the 
driver  of  truck  No.  4  at  the  time  of  the  collision. 

The  petition  in  this  suit  was  filed  on  June  23,  1906,  and  on 
the  same  day  at  2 :45  P.  M.  copies  of  the  citation  and  petition 
were  served  on  the  defendant.  This  service  was  made  on  a 
Saturday,  and  in  the  citation  the  plaintiff  was  styled  "Rody," 
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instead  of  **Rady."  On  June  25,  1906,  another  citation  in 
due  form  issued  and  was  served  at  10 :15  A.  M.  of  the  same 
day. 

Defendant's  plea  of  the  prescription  of  one  year  was  over- 
ruled, and  defendant  then  answered  that  the  collision  could 
not  have  been  avoided  by  any  human  foresight,  and  that  every 
care,  circumspection  and  prudence  were  used  by  the  respond- 
ent at  the  time. 

The  case  was  tried,  and  there  was  judgment  in  favor  of  the 
plaintiff  for  damages  in  the  sum  of  five  thousand  dollars. 
Defendant  has  appealed,  and  the  plaintiff  has,  by  answer, 
joined  in  the  appeal  and  prayed  for  an  increase  of  the  award 
to  ten  thousand  dollars. 

The  contention  of  the  defendant  is  that  the  service  of  the 
citation  on  the  Saturday  ^''^  half  holiday  was  a  nullity  and 
did  not  interrupt  prescription. 

Article  207  of  the  Code  of  Practice  of  1870  provides  that 
"no  citation  can  issue"  on  Sundays,  Fourth  of  July,  1st  or 
8th  of  January,  25th  of  December,  22d  of  February,  or  on 
Good  Friday.  Section  1114  of  the  Revised  Statutes'^of  1870 
provided  that  the  same  days  "shall  be  considered  as  days 
of  public  rest  in  this  state,"  and  for  cases  where  bills  of 
exchange  and  promissory  notes  become  due  and  payable  on 
such  holidays.  By  Act  No.  9,  page  16,  of  1880,  said  section 
was  amended  and  re-enacted  so  as  to  include  Mardi  Gras, 
and  the  4th  of  ]\Iarch  in  New  Orleans,  among  the  days  of 
public  rest.  There  was  other  legislation  on  the  subject  mat- 
ter, which  culminated  in  Act  No.  3,  page  5,  of  1904,  amending 
and  re-enacting  the  same  section  so  as  to  read:  "The  follow- 
ing shall  be  considered  as  days  of  public  rest  and  legal  holi- 
days and  half  holidays  in  this  state,  and  no  others,  namely: 
Sundays,  ....  Good  Friday,  ....  tw^enty-fifth  day  of  De- 
cember, ....  Thanksgiving  Day,  ....  and  in  cities  and 
towns  where  the  population  shall  exceed  fifteen  thousand, 
every  Saturday,  from  twelve  o'clock  noon,  until  twelve  o'clock 
midnight,  to  be  known  as  a  half  holiday." 

By  Act  No.  6,  page  9,  of  1904,  the  same  legislature  pro- 
vided for  the  continuance  of  trial  of  any  case  begun  but  not 
concluded  at  the  time  of  the  intervention  of  any  legal  holiday 
or  half  holiday,  Sunday  and  Christmas  Day  excepted. 

It  is  very  plain  that  Act  No.  3  of  1904  places  Saturday  half 
holidays  on  the  same  footing  as  Sunday  and  other  legal  holi- 
days and  days  of  public  rest,  and  that  Act  No.  6  of  1904 
treats  such  half  holiday  as  a  dies  non  juridicus.  In  fact, 
neither  the  Code  of  Practice  nor  the  statutes  of  this  state  make 
any  distinction  quoad  judicial  proceedings  between  Sunday 
and  other  legal  holidays ,  all  being  days  of  public  rest,  except 
in  the  matter  of  the  trial  of  cases  already  begun. 
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276  i^Q  therefore  are  of  opinion  that  the  service  of  the 
citation  on  the  half  holiday,  being  prohibited  by  law,  pro- 
duced no  legal  effect. 

But  the  service  on  June  25,  1906,  was  good.  It  is  true  that 
this  service  was  made  more  than  one  year  after  the  date  of 
the  accident;  but  it  was  within  one  j'ear  from  the  date  of 
the  death;  that  is  to  say,  the  last  day  of  the  year  had  not 
elapsed  when  the  citation  was  served:  Civ.  Code,  art.  3467. 
The  day  a  quo  is  excluded  in  the  computation :  See  De  Armas 
V.  De  Armas,  3  La.  Ann.  527,  citing  a  number  of  French 
commentators.  In  Chestnut  v.  Hughes,  22  La.  Ann.  615,  the 
court  said:  "Prescription  had  not  accrued  when  the  citation 
was  served  on  the  4th  of  April,  1868,  the  injury  having  oc- 
curred on  the  4th  of  April,  1867.  The  year  must  be  computed 
from  the  day  on  which  the  injury  was  caused;  the  day  a  quo 
is  not  included:  Civ.  Code,  art.  3467  (3430);  De  Armas  v. 
De  Armas,  3  La.  Ann.  527." 

The  damages  on  account  of  the  death  were  not  sustained 
until  June  25,  1905,  and  prescription  quoad  such  damages 
commenced  to  run  from  the  date  of'  the  death :  Jones  v.  Texas 
etc.  Ry.  Co.,  125  La.  542,  136  Am.  St.  Rep.  339,  51  South.  582. 

This  case  is  on  all-fours  with  that  of  Coleman  v.  Fire  Ins. 
Patrol,  122  La.  626,  48  South.  130,  21  L.  R.  A.,  N.  S.,  810,  16 
Ann.  Cas.  778.  Coleman  was  on  the  same  truck  and  was  in- 
jured in  the  same  collision.  The  district  court  awarded  dam- 
ages in  favor  of  Coleman,  and  the  judgment  was  affirmed  on 
appeal.  Both  courts  found  that  the  collision  was  occasioned 
by  the  negligence  of  the  servants  of  the  defendant.  In  the 
case  at  bar,  another  district  judge,  after  considering  the  same 
state  of  facts,  says:  "The  evidence  as  a  whole  convinces  me 
that  the  negligence  of  the  defendant's  employees  was  the 
direct  cause  of  the  collision    in  which  the  plaintiff's  son  lost 

his  life In  this  position  the  slightest  attention  would 

have  made  manifest  the  near  approach  of  the  fire  department 
^"^"^  truck,  for  its  gong  was  sounding,  and  its  horses  going  at 
a  moderate  gallop I  find  the  facts  of  this  case  in  sub- 
stance as  they  are  found  by  the  supreme  court,  in  the  (Cole- 
man) case  referred  to,  hereinbefore." 

After  a  reconsideration  of  the  evidence,  we  see  no  good 
reasons  for  changing  our  opinion  on  the  question  of  negli- 
gence. 

This  conclusion  renders  it  unnecessary  to  discuss  at  any 
great  length  the  questions  of  law  that  were  considered  in  the 
Coleman  case.  We  adhere  to  the  view  that  the  defendant  is 
not  a  public  charitable  corporation,  and  is  liable  for  the  negli- 
gence of  its  servants.  We  are  impressed  with  the  very  able 
argument  of  counsel  for  defendant  as  to  the  proper  con- 
struction of  the  provisions  of  the  statute  giving  to  the  men, 
teams  and  apparatus  of  the  fire  insurance  patrol  the  same 
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right  of  way,  whilst  going  to  a  fire,  as  the  fire  department  of 
the  city.  Section  16,  Act  No.  83,  page  111,  of  1894,  pro- 
vides that  the  officers  and  men  of  the  fire  department,  with 
their  apparatus  of  all  kinds,  when  on  duty,  shall  have  the 
right  of  way  to  any  fire  and  in  any  highway,  street,  or  avenue 
over  any  and  all  vehicles  of  any  kind  except  those  carrying 
the  United  States  mail,  and  also  a  penalty  against  persons 
o\vning  or  driving  vehicles  and  refusing  right  of  way,  etc. 
The  act  of  1902  (Acts  1902,  No.  115)  gives  to  the  defendant 
the  same  right  of  way,  and  it  is  argued,  therefore,  equal  rights 
of  way.  Conceding  the  premises,  the  defendant's  servants 
are  not  dispensed  from  the  use  of  ordinary  care  in  the  exer- 
cise of  such  right  of  way.  The  greater  the  danger,  the  greater 
should  be  the  care  to  avoid  collisions  with  the  heavier  and 
more  unwieldy  apparatus  of  the  fire  department. 

We  are  not  prepared  to  say  that  the  quantum  of  damages 
awarded  for  the  death  of  the  son  is  manifestly  insufficient. 

Judgment  affirmed. 

Provosty,  J.,  concurs. 


Liahxlity  of  Fire  Insurance  Patrol  for  Negligence. — In  the  case  of 
Coleman  v.  Fire  Ins.  Patrol  of  New  Orleans,  122  La.  628,  48  South. 
130,  21  L.  E.  A.,  N.  S.,  810,  referred  to  and  relied  upon  in  the  prin- 
cipal case,  it  is  held  that  a  fire  insurance  patrol,  supported  by  assess- 
ments levied  upon  all  persons  engaged  in  the  fire  insurance  business 
in  a  certain  city,  and  maintaining  a  force  and  equipment  for  the 
saving  of  life  and  property  from  destruction  and  damage  by  fire,  is 
neither  a  public  corporation  nor  a  public  charity,  its  main  purpose 
being  to  minimize  the  losses  and  care  for  the  interests  of  the  in- 
surers, thus  rendering  it  liable  for  the  consequences  of  its  negligence. 
This  rule  is  in  accord  with  Newcomb  v.  Boston  Protective  Dept.,  151 
Mass.  215,  24  N.  E.  39,  6  L.  E.  A.  778,  and  Bates  v.  Worcester  Pro- 
tective Dept.,  177  Mass.  130,  58  N.  E.  274,  while,  on  the  other  hand, 
such  a  corporation  was  held  to  be  a  public  charity,  and  therefore 
not  liable  for  the  negligence  of  its  servants  in  Fire  Ins.  Patrol  v. 
Boyd,  120  Pa.  624,  6  Am.  St.  Eep.  745. 


STATE  V.  TREAD  AWAY. 

[126  La.  300,  52  South.  500.] 

STATUTES — Construction — Popular   Meaning  of   Words. — The 

words  of  a  statute  are  not  to  be  understood  in  their  technical,  but 
in  their  popular,  sense.  The  dictionaries  are  the  exponents  of  the 
popular  meaning  of  the  words  of  the  language,  and  they  may  be  re- 
ferred to  to  ascertain  and  determine  such  meaning,     (p.  516.) 

WORDS  AND  PHRASES — Popular  Meaning— How  Determined. 
Apart  from  the  dictionaries,  the  only  source  from  which  can  be 
derived  information  as  to  the  meaning  of  words  is  the  literature  of 
the  language,  including  in  that  literature  the  evanescent  newspaper 
writings  of  the  day.     (pp.  616,  518.) 
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WORDS  AND  PHRASES— "Negro."— In  the  Absence  of  a 
definition  of  the  term  contained  in  the  statute  itself,  the  use  of  the 
term  "negro"  in  a  statute  means  a  black  man,  especially  one  of  a 
race  of  black  or  very  dark  persons  who  inhabit  the  greater  part  of 
tropical  Africa  and  are  distinguished  by  certain  physical  character- 
istics, and  the  descendants  of  such  men.  It  is  used  in  the  popular 
sense;  the  sense  given  it  by  the  recognized  dictionaries  of  the  lan- 
guage, and  does  not  include  octoroons,  mulattoes  and  persons  of 
mixed  blood,     (pp.  516,  518,  532.) 

WORDS  AND  PHRASES.— The  Word  "Colored,"  when  used  to 
designate  the  race  of  a  person,  is  unmistakable,  at  least  in  the  United 
States.  It  means  a  person  of  negro  blood,  pure  or  mixed;  and  the 
term  applies  no  matter  what  may  be  the  proportions  of  the  admix- 
ture, so  long  as  the  negro  blood  is  traceable,     (p.  519.) 

WORDS  AND  PHRASES — "Negroes"  and  "Colored"  Persons. 
When  it  has  become  necessary  to  use  a  word  comprehending  within 
its  meaning  both  negroes,  properly  so  called,  and  persons  of  mixed 
negro  blood,  in  the  constitution  and  laws  of  the  state,  the  term  "col- 
ored" has  invariably  been  used,  and  the  same  is  true  in  other  states, 
except  where  a  definition  of  the  word  "negro"  has  been  given  once 
for  all  in  the  code  or  general  statutes;  and  in  the  judicial  literature 
of  the  country  is  found  the  same  approximate  uniformity  in  the  use 
of  the  word  "colored"  whenever  the  idea  is  to  refer  to  persons  in 
general  having  negro  blood;  and  the  use  of  the  word  "negro"  un- 
qualified only  when  the  reference  is  to  the  negro,  properly  so  called, 
or  blacks,     (pp.  519-521,  524.) 

WORDS  AND  PHRASES— "Colored  Person."— A  Negro  is  nec- 
essarily a  person  of  color,  but  a  person  of  color  is  not  necessarily 
a  negro.  The  term  "coloi'ed"  as  applied  to  race  was  given  the 
meaning  of  the  word  "negro"  for  the  very  purpose  of  having  a  term 
including  within  its  meaning  both  negroes  and  descendants  of  negroes; 
but  the  converse  is  not  true.  The  term  "negro"  was  never  adopted 
for  the  purpose  of  designating  persons  of  mixed  blood,     (p.  531.) 

WORDS  AND  PHRASES.— "Griff"  Indicates  the  Issue  of  a 
negro  and  a  mulatto;  a  person  too  black  to  be  a  mulatto  and  too 
light  in  color  to  be  a  negro,     (pp.  531,  532.) 

WORDS  AND  PHRASES— "Mulatto."— A  Person  Too  Dark  to 

be  a  white  and  too  light  to  be  a  griff  is  a  mulatto,     (p.  532.) 

WORDS  AND  PHRASES.— "Quadroon"  Indicates  a  person  dis- 
tinctly whiter  than  a  mulatto,     (p.  532.) 

WORDS  AND  PHRASES.— "Colored,"  When  Applied  to  Race, 
has  the  definite  and  well-known  meaning  of  a  person  having  negro 
blood  in  his  veins,     (p.  532.) 

WORDS  AND  PHRASES.— "Negro,"  of  Itself,  Unqualified,  does 
not  necessarily  include  within  its  meaning  persons  possessed  of  only 
an  admixture  of  negro  blood,     (p.  532.) 

MISCEGENATION.— The  Words  "a  Person  of  the  Negro  or 
black  race,"  as  used  in  section  1  of  Aot  No.  87  of  1908,  making  con- 
cubinage between  such  person  and  a  person  of  the  Caucasian  race  a 
felony,  mean  a  negro,  proi>erly  so  called,  and  do  not  include  an 
octoroon,     (p.  532.) 

St.  Clair  Adams,  district  attorney,  Warren  Doyle,  assistant 
district  attorney,  and  James  Wilkinson,  for  the  state. 


Leys  Charbonnet,  for  the  appellees. 
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30*  PROVOSTY,  J.  The  indictment  in  this  case  charges 
that  one  of  the  defendants  is  a  person  of  Caucasian  or  white 
race,  and  the  other  "a  person  of  the  negro  or  black  race,  to 
wit,  an  octoroon,"  and  that  they  "did  cohabit  together  and 
live  in  concubinage,"  in  violation  of  section  1  of  Act  No.  87 
of  1908,  which  reads  as  follows:  "Section  1.  Be  it  enacted 
by  the  General  Assembly  of  the  state  of  Louisiana,  that  con- 
cubinage between  a  person  of  the  Caucasian  or  white  race  and 
a  person  of  the  negro  or  black  race  is  hereby  made  a  felony, 
and  whoever  shall  be  convicted  thereof  in  any  court  of  com- 
petent jurisdiction  shall  for  each  offense  be  sentenced  to  im- 
prisonment at  the  discretion  of  the  court  for  a  term  of  not 
less  than  one  month  nor  more  than  one  year  with  or  without 
hard  labor, ' ' 

The  sole  question  is  whether  an  octoroon  is  "a  person  of 
the  negro  or  black  race"  within  the  meaning  of  this  statute. 

Scientifically,  or  ethnologically,  a  person  is  Caucasian  or 
negro  in  the  same  proportion  in  which  the  two  strains  of 
blood  are  mixed  in  his  veins ;  and  therefore  scientifically,  or 
ethnologically,  a  person  with  seven-eighths  white  blood  in  his 
veins  and  one-eighth  negro  blood  is  seven-eighths  white  and 
one-eighth  '^^^  negro.  But  the  words  of  a  statute  are  not  to 
be  understood  in  their  technical,  but  in  their  popular,  sense, 
and  the  prosecution  contends  that  the  popular  meaning  of 
the  word  "negro"  includes  an  octoroon. 

The  dictionaries  are  the  exponents  of  the  popular  meaning 
of  the  words  of  the  language.  If  we  consult  them,  we  find 
that  the  word  "negro"  does  not  include  an  octoroon  within 
its  meaning. 

Webster's  International  Dictionary,  definition  of  word 
"negro":  "Negro.  A  black  man,  especially,  one  of  a  race 
of  black  or  very  dark  persons  who  inhabit  the  greater  part  of 
tropical  Africa,  and  are  distinguished  by  crisped  or  curly 
hair,  flat  noses,  and  thick  protruding  lips ;  also,  any  black 
person  of  unmixed  African  blood,  wherever  found." 

Id.,  definition  of  word  "colored":  "Colored.  (Ethnologi- 
cally) Of  some  other  color  than  white;  specifically  applied  to 
negroes  or  persons  having  negro  blood;  as,  a  'colored  man'; 
the  'colored'  people." 

Century  Dictionary,  page  3960,  definition  of  word  "negro": 
"A  black  man ;  specifically,  one  of  a  race  of  men  characterized 
by  a  black  skin  and  hair  of  a  woolly  or  crisp  nature,  Negroes 
are  distinguished  from  the  other  races  by  various  other  pecu- 
liarities— ^such  as  the  projection  of  the  visage  of  the  fore- 
head; the  prolongation  of  the  upper  and  lower  jaws;  the  small 
facial  angle;  the  flatness  of  the  forehead  and  of  the  hinder 
part  of  the  head;  the  short,  broad,  and  flat  nose;  and  the 
thick  projecting  lips.  The  negro  race  is  generally  regarded 
as  comprehending    the  native  inhabitants  of    Sudan,  Sene- 
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gambia,  and  the  region  southward  to  the  vicinity  of  the  equator 
and  the  great  lakes,  and  their  descendants  in  America  and 
elsewhere;  in  a  wider  sense  it  is  used  to  comprise  also  many 
other  tribes  farther  south,  as  the  Zulus  and  Kafirs.  The 
word  'negro'  is  often  loosely  applied  to  other  dark  or  black- 
skinned  races,  and  to  mixed  breeds. ' ' 

Id.,  definition  of  the  word  "colored,"  page  1111:  "Having 
a  dark  or  black  color  of  the  skin ;  black  or  mulatto;  specifically, 
in  the  United  States,  belonging  w^holly  or  partly  to  the  African 
race ;  having  or  partaking  of  the  color  of  the  negro." 

29  Cyc,  page  661,  definition  of  word  "negro":  "A  black 
man  descended  from  the  black  race  of  South  Africa." 

^^^  Id.,  definition  of  word  "colored":  "Not  a  phrase  of 
art,  but  often  applied  to  black  people,  Africans,  i)r  their  de- 
scendants, mixed  or  unmixed;  persons  of  African  descent  or 
negro  blood ;  persons  of  the  negro  race ;  persons  who  have 
any  perceptible  admixture  of  African  blood." 

American  and  English  Encyclopedia  of  Law,  page  213, 
definition  of  "colored  people":  "  'Colored'  or  black  people, 
African  or  their  descendants,  mixed  or  unmixed." 

In  Zell's  Encyclopedia,  "negro"  is  defined  as  follows:  "A 
name  properly  applied  to  a  race  or  variety  of  the  human 
species,  inhabiting  the  central  portion  of  Africa,  principally 
between  the  latitudes  ten  degrees  north  and  twenty  degrees 
south,  on  account  of  some  of  their  striking  characteristics — 
their  black  color.  They  do  not  include  Egyptians,  Nubians, 
Abyssinians,  etc.,  of  the  North,  or  Hottentots  of  the  South 
African.  Their  characteristics  are :  Skin  black,  hair  woolly, 
lips  thick,  nose  depressed,  jaws  protruding,  forehead  retiring, 
proportions  of  the  extremities  abnormal." 

7  Encyclopedia  Britannica,  page  316,  and  also  7  American- 
ized Encyclopedia  Britannica,  page  4416,  defines  the  word 
"negro"  as  follows:  "Distinctly  dark,  as  opposed  to  the  fair, 
yellow,  and  brown  varieties  of  mankind.  The  negro  dominion 
originally  comprised  all  Africa  south  of  the  Sahara;  negro, 
members  of  the  dark  race  whose  original  home  is  in  the  inter- 
tropical and  subtropical  regions  of  the  Eastern  hemisphere." 

Webster's  Dictionary  (Thompson  &  Thompson  ed.  1907), 
page  747,  describes  "negro"  as  follows:  "A  native  or  de- 
scendant of  the  black  race  of  men  in  Africa.  The  name  is 
never  employed  to  the  tawny  or  olive-colored  natives  of  the 
northern  coast  of  Africa,  but  to  the  most  southern  race  of 
man,  who  is  quite  black." 

Standard  Dictionary,  definition  of  word  "colored":  "Of  a 
dark-skinned  or  non-Caucasian  race ;  specifically,  in  the  United 
States,  of  African  descent,  wholly  or  in  part.  Originally  the 
epithet  was  applied  only  to  those  of  mixed  blood,  making  three 
classes  of  inhabitants — white,  black,  and  colored." 
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*•*  Id.,  definition  of  word  "negro":  "One  belonging  to  the 
Ulotriehi  or  woolly-haired  type  of  mankind;  a  black  man, 
especially  of  African  blood,  and  particularly  one  belonging  to 
the  stock  of  Senegambia,  Upper  Guinea,  and  the  Sudan.  In 
North  Carolina  a  person  who  has  in  his  veins  one-sixteenth  or 
more  of  African  blood." 

For  what  it  here  says  is  the  case  in  North  Carolina  the 
Standard  gives  as  its  authority  the  decision  of  the  supreme 
court  of  that  state  in  the  case  of  State  v.  Chavers,  50  N.  C. 
11 ;  but  a  perusal  of  that  decision  reveals  that  in  it  the  court 
has  not  undertaken  to  declare  what  was  the  popular  meaning 
of  the  word  "negro"  in  that  state,  but  has  simply  applied 
or  enforced  the  following  statute:  "All  free  persons  descended 
from  negro  ancestors  to  the  fourth  generation  inclusive, 
though  one  ancestor  in  each  generation  may  have  been  a  white 
person,  shall  be  deemed  free  negroes  and  persons  of  mixed 
blood." 

This  was  not  to  hold  that  in  North  Carolina  the  word 
"negro,"  as  popularly  understood,  includes  within  its  mean- 
ing a  person  having  fifteen-sixteenths  of  white  blood  and  only 
one-sixteenth  of  negro  blood  in  his  veins,  but  that  such  a 
person  was  a  negro  according  to  said  statute.  Of  course, 
where  a  statute  has  defined  the  meaning  of  a  word,  the  defi- 
nition is  authoritative.  If  the  statute  we  are  dealing  with,  or 
any  other  statute  of  this  state,  had  defined  the  word  "negro" 
as  including  a  person  of  mixed  blood,  there  would  be  an  end 
of  all  question.  But  the  <;ontention  of  the  prosecution  is  that 
the  word  does  not  need  to  be  defined  in  a  statute;  that  popu- 
larly it  has  a  definite,  well-known  meaning;  and  that  in  this 
popular  acceptation  it  includes  all  persons  having  in  their 
veins  a  perceptible  admixture  of  negro  blood.  In  support  of 
that  contention,  opposed  as  it  is  to  tlie  dictionaries  of  the  lan- 
guage, universally  accepted  as  the  reliable  exponents  of  the 
meaning  of  the  words  of  the  language,  there  is  adduced  abso- 
lutely nothing.  The  learned  district  attorney  appeals  to  some 
knowledge  of  ^^'^  the  popular  meaning  of  the  word  "negro" 
which  the  judges  of  this  court  are  supposed  to  be  possessed  of, 
derived  outside  of  the  dictionaries  of  the  language.  Apart 
from  the  dictionaries,  the  only  source  from  which  can  be 
derived  information  as  to  the  meaning  of  words  is  the  liter- 
ature of  the  language,  including  in  that  literature  the  evan- 
escent newspaper  writings  of  the  day.  Now,  no  literature, 
whether  of  the  permanent  or  evanescent  kind,  has  been  called 
to  the  attention  of  the  court  in  which  the  word  "negro"  or 
the  term  "a  person  of  the  negro  race"  has  been  given  a 
meaning  which  would  include  an  octoroon;  and,  still  less,  a 
person  of  fifteen-sixteenths  white  and  one-sixteenth  negro 
blood,  or  thirty-one  thirty-seconds  white  and  one  thirty-second 
negro  blood.     If  this  court  were  to  declare  that  the  popular 
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meaning  of  the  word  "negro"  embraces  octoroons,  the  decision 
would  furnish  the  one  solitary  instance  in  legal  or  any  other 
literature  where  the  word  had  been  given  that  meaning.  The 
judges  of  this  court  do  not  know  that  the  word  has  that 
meaning.  The  learned  trial  judge  did  not  think  it  had;  and 
we  are  informed  that  his  colleague  on  the  criminal  district 
court  bench,  Judge  Baker,  than  whom  no  man  in  this  state, 
we  dare  say,  has  had  a  wider  experience  in  the  trial  of 
criminal  cases,  was  of  the  same  opinion. 

There  is  a  word  in  the  English  language  which  does  ex- 
press the  meaning  of  a  person  of  mixed  negro  and  other 
blood,  which  has  been  coined  for  the  very  purpose  of  express- 
ing that  meaning,  and  because  the  word  "negro"  was  known 
not  to  express  it,  and  the  need  of  a  word  to  express  it  made 
itself  imperatively  felt.  That  word  is  the  word  "colored." 
The  word  "colored,"  when  used  to  designate  the  race  of  a 
person,  is  unmistakable,  at  least  in  the  United  States.  It 
means  a  person  of  negro  blood,  pure  or  mixed ;  and  the  term 
applies  no  matter  what  may  be  the  proportions  of  the  admix- 
ture, so  long  as  the  negro  blood  is  traceable:  Lee  ^^^  v.  New 
Orleans  Great  Northern  Ry.  Co.,  125  La.  236,  51  South.  182. 
In  our  constitution  and  laws,  when  it  has  become  necessary 
to  use  a  word  comprehending  within  its  meaning  both  negroes, 
properly  so  called,  and  persons  of  mixed  negro  blood,  the  term 
"colored"  has  invariably  been  used.  Thus  the  Civil  Code  of 
1838  (articles  95  and  2261)  made  null  all  marriages  between 
whites  and  "free  people  of  color."  The  same  language  was 
used  in  Act  No.  308  of  1855.  In  article  284  of  our  present 
constitution,  the  expression  is:  "There  shall  be  free  public 
schools  for  the  white  and  colored-  races."  And  so  in  our 
numerous  public  school  statutes.  The  "Jim  Crow"  railroad 
law  (Act  No.  Ill  of  1890,  p.  152)  requires  the  railroads  to 
provide  equal  but  separate  accommodations  for  the  "white  and 
colored  races."  The  "Jim  Crow"  street  railways  law  (Act 
No.  64  of  1902,  p.  89)  requires  that  the  street  railways  shall 
provide  equal  but  separate  accommodations  "for  the  white 
and  colored  races."  The  miscegenation  law  (Act  No.  54  of 
1894,  p.  63)  provides  that  "marriage  between  white  persons 
and  persons  of  color  is  prohibited."  The  act  of  June  7,  1806 
(1  Lislet's  Digest,  p.  498),  entitled,  "An  act  to  prevent  the 
introduction  of  free  persons  of  color,"  etc.,  uses  the  expression 
"persons  of  color"  throughout.  The  act  of  April  14,  1807 
(1  Lislet's  Digest,  p.  499),  entitled  "An  act  to  prevent  the 
immigration  of  free  negroes  and  mulattoes,"  etc.,  uses  the 
expressions  "negroes  and  mulattoes"  and  "free  persons  of 
color"  throughout.  The  act  of  March  31,  1808  (1  Lislet's 
Digest,  p.  499),  requires  notaries  passing  acts  in  which  "free 
persons  of  color  may  be  concerned"  to  add  "after  the  name 
and  surname  of  such  free  persons  of  color  ' '  these  words : 
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"Free  man  or  free  woman  of  color."     The  act  of  March  16, 

1830  (Laws  1830,  p.  90),  entitled  "An  act  to  prevent  free 
persons  of  color  from  entering  the  state,"  etc.,  uses  the 
expression  "negroes,  mulattoes  or  other  free  persons  of 
^®''  color"  throughout,  repeating  that  expression  several  times 
in  twelve  of  its  seventeen  sections.     The  act  of  March  25, 

1831  (Laws  1831,  p.  78),  uses  the  same  expression  "free 
negroes,  mulattoes  or  other  persons  of  color."  The  title  of 
Bullard  &  Curry's  Digest,  relating  to  negroes,  griffs,  mulat- 
toes, etc.,  is  not  "of  negroes,"  but  is  "of  colored  persons." 
Act  June  7,  1806  (1  Martin's  Digest,  p.  608),  relating  to 
slaves,  is  entitled  "An  act  prescribing  the  rules,"  etc.,  with 
respect  to  "negroes  and  other  slaves."  (N.  B.  Other  slaves 
here  could  only  mean  descendants  of  negroes,  because  there 
was  no  other  kind  of  slaves.)  In  its  section  40  this  act  uses 
the  expression  "free  persons  of  color."  The  act  of  same 
date  relative  to  the  crime  of  slaves,  "free  negro,  mulatto  or 
mustee"  (Act  March  20,  1809  [1  Martin's  Digest,  p.  664]) 
uses  expression  "negroes  and  other  slaves."  So  likewise  the 
act  supplementary  thereto  of  March  23,  1810  (1  Martin's 
Digest,  p.  668).  Act  of  this  latter  date  "concerning  the  in- 
troduction of  certain  slaves,"  etc.,  uses  the  expression  "that 
a  slave,  whether  negro,  mulatto  or  person  of  color."  The  act 
of  March  19,  1816  (1  Martin's  Digest,  p.  686),  is  relative  to 
"negroes  and  other  slaves,"  and  speaks  of  the  capture  of 
runaway  negroes  or  slaves,  and  of  any  free  person  of  color. 
The  act  of  February  16,  1818  (Laws  1818,  p.  18),  uses  the 
expression  "negroes  and  other  slaves."  Act  March  16,  1830 
(Laws  1830,  p.  90),  uses  the  expression  "free  persons  of 
color."  The  Revised  Staftutes  of  1852  (pages  284-290)  con- 
tains the  title  ' '  free  persons  of  color. ' '  It  embodies  the  entire 
existing  legislation  at  that  time  in  force  relative  to  said  title. 
Some  of  the  acts  already  hereinabove  referred  to  are  repro- 
duced, and^  in  addition,  Acts  1825,  page  132,  Acts  1830,  page 
90,  Acts  1831,  page  98,  Acts  1842,  page  308,  Acts  1843,  page 
45,  Acts  1846,  page  163,  and  Acts  1850,  page  179.  A  perusal 
will  show  that  throughout,  both  in  the  text  and  in  the  mar- 
ginal notes,  the  expressions  used  are  "persons  ^^^  of  color" 
or  "negroes,  mulattoes,  or  other  free  persons  of  color."  See 
same  book,  title  "Slaves"  (pages  522-559),  where  the  term 
"person  of  color"  is  constantly  used  to  designate  persons  of 
mixed  negro  blood,  and  never  the  unqualified  word  "negro." 
What  is  here  said  of  the  Revised  Statutes  of  1852  is  equally 
true  of  the  Revised  Statutes  of  1856.  Therefore,  if  the  word 
"negro"  as  used  in  the  act  now  in  question  and  in  the  Gay- 
Shattuck  act,  so  called  (Act  No.  176,  p.  236,  1908),  of  the 
same  legislature  of  1908,  was  intended  to  have  a  meaning 
synonymous  with  "colored,"  this  use  of  the  word  must  be 
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looked  upon  as  a  clean  and  clear  departure  from  the  custom- 
ary mode  of  designating  persons  of  mixed  negro  blood. 

And,  if  we  refer  to  the  legislation  of  our  sister  states,  we 
find  the  same  uniformity  in  the  use  of  the  word  "colored," 
and  not  "negro,"  where  the  intention  is  to  designate  not 
exclusively  the  negro,  or  black  man,  but  also  the  mulatto  and 
others  of  mixed  negro  blood.  And  we  find  that,  except  in 
those  states  where  a  definition  of  the  word  "negro"  is  given 
once  for  all  in  the  code  or  General  Statutes  (as,  for  instance, 
Ala.  Pol.  Code  1907,  sec.  2;  Fla.  Gen.  Stats.  1906,  p.  165, 
sec.  1),  the  word  is  not  used  as  convertible  with  "colored," 
unless  there  is  added  at  once  some  word  enlarging  its  ordinary 
meaning.  Thus,  in  Maryland,  the  word  "colored"  is  used 
throughout  in  Code  Pub.  Gen.  Laws  1904,  book  1,  pages  892, 
893,  on  subject  of  railroads ;  page  939,  on  the  subject  of  house 
of  reformation ;  book  2,  pages  1745-1749,  on  the  subject  of 
schools;  and  the  word  "negro"  is  used,  but  with  a  definition 
added,  in  book  1,  page  877,  on  the  subject  of  marriage.  See, 
also,  1  Pub.  Gen.  Laws  Md.,  p.  200,  where  the  expression 
"negro  or  of  negro  descent"  is  used. 

In  South  Carolina,  the  constitution  of  1895  (article  3,  sec- 
tion 33)  reads:  "The  marriage  of  a  white  person  with  a  negro, 
or  mulatto,  or  person  who  shall  have  one-eighth  or  more  negro 
blood,"  etc. 

3o»  And  1  Civil  Code,  article  5,  sections  1293-1299  (Agri- 
cultural Schools),  uses  the  word  "colored"  throughout,  and 
section  2664,  volume  1,  on  the  subject  of  marriage,  uses  the 
words  "negro  or  mulatto."  And  the  public  school  acts  use 
the  words  "colored"  or  "colored  races." 

In  Tennessee,  the  Code  of  1884,  on  the  subject  of  schools 
(section  1208,  article  9),  hospitals  (section  2071,  article  6), 
deaf  and  dumb  institutes  (section  2098,  article  6),  railroads 
(section  2364),  uses  the  word  "colored"  throughout — and  on 
the  subject  of  marriages  (section  3291)  uses  the  words 
"negroes,  mulattoes,  or  persons  of  mixed  blood,  descended," 
etc.     Same  in  the  constitution  of  1870. 

In  Florida,  General  Statutes  of  1906,  sections  3529-3533, 
on  the  subject  of  miscegenation,  uses  the  words  "negro  or 
mulatto."  Section  1,  page  165,  declares  that  "The  term 
'negro'  shall  include  every  person  having  one-eighth  or  more 
of  negro  blood."  The  constitution  on  the  subject  of  schools 
(article  12,  section  12)  uses  the  word  "colored."  On  the  sub- 
ject of  marriage  (article  16,  section  24)  it  uses  the  expression 
"negro  or  negro  descent." 

In  Georgia,  2  Civil  Code  of  1895,  article  3,  section  1820, 
provides  that:  "All  negroes,  mulattoes  and  their  descendants 
having  one-eighth  negro  or  African  blood  in  their  veins  shall 
be  known  in  this  state  as  persons  of  color. '  * 
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Constitution,  article  8,  section  5906,  on  the  subject  of 
schools,  uses  the  term  '  *  colored. ' ' 

In  Mississippi,  Code  of  1906,  section  3244,  on  the  subject 
of  marriage,  uses  the  expression  "negro  or  mulatto,  or  persons 
who  shall  have  one-eighth  or  more  negro  blood."  Sections 
4059,  4060,  on  the  subject  of  railroads,  uses  the  term  "colored" 
throughout ;  and  so  does  the  constitution  of  1890  on  the  sub- 
ject of  schools  (section  207). 

In  West  Virginia,  the  Code  of  1906  uses  the  word  "colored" 
throughout.  Thus,  section  1763  et  seq.,  on  the  subject  of 
colored  institutes;  section  1589  et  seq.,  on  the  subject  of 
^*®  schools;  sections  4359,  4360,  on  the  subject  of  miscegena- 
tion. And  so  does  constitution,  article  12,  section  8  (Code 
1906,  page  83),  on  the  subject  of  schools;  sections  2889  and 
2909,  on  the  subject  of  marriage. 

In  Alabama,  the  constitution,,  forbidding  marriages,  uses 
the  expression  "negro  or  descendant  of  a  negro"  :  Const.  1901, 
sec.  102.  The  Political  Code,  as  already  stated,  defines  the 
word  "negro."  In  the  legislation  of  the  state  generally  the 
word  "colored"  is  used  thus.  Constitution,  section  256,  on 
the  subject  of  schools;  Code,  section  5487,  on  the  subject  of 
railroads,  etc. 

In  North  Carolina,  the  Code  (section  1084,  page  437)  pro- 
vides that  "all  marriages  between  a  white  person  and  a  person 
of  negro  descent  to  the  third  generation  are  void. ' '  The  legis- 
lation of  the  state  in  other  connections  uses  the  word  "col- 
ored." 

In  Virginia,  the  word  "colored"  is  used  'throughout,  except 
that,  in  prohibiting  marriages.  Code  of  1873  (Code  1887  not 
in  library),  page  1208,  chapter  192,  section  8,  uses  the  word 
"negro."  There  is  a  statute  in  Virginia  providing  that 
"every  person  having  one-fourth  or  more  of  negro  blood  shall 
be  deemed  a  colored  person,"  In  McPherson  v.  Common- 
wealth, 28  Gratt.  939,  the  supreme  court  of  Virginia  held 
that  a  pers6n  having  less  than  one-fourth  of  negro  blood  was 
not  a  negro.  To  the  same  effect,  Jones  v.  Commonwealth,  80 
Va.  538.  The  court  was  interpreting  the  first  of  the  above- 
quoted  statutes  in  connection  with  the  second,  and  assumed 
that  the  word  "negro"  was  convertible  with  "colored."  AVe 
are  not  prepared  to  say  that  the  second  of  the  said  statutes 
does  not  have  the  effect  of  making  the  two  terms  completely 
synonymous  in  Virginia. 

In  Kentucky,  the  statute  with  reference  to  marriage  (Rev. 
Stats.  1894,  sees.  2097,  2098)  uses  the  expression  "negro  or 
mulatto,"  and  adds  that:  "Those  shall  be  deemed  negroes  and 
mulattoes  who  are  of  pure  negro  blood,  and  those  descended 
from  a  negro  to  the  third  generation  inclusive":  ^**  See  Laws 
of  Kentucky,  1865-66,  chapter  556,  section  3.  Constitution  of 
1891,  section  187,  on  the  subject  of  schools,  and  Revised  Stat- 
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utes,  on  same  subject,  pages  1448-1452,  use  tlie  word  "col- 
ored" throughout. 

In  Missouri,  Laws  of  1884,  page  67,  there  is  a  statute  de- 
fining the  terms  ' '  negro ' '  and  ' '  mulatto. ' ' 

Also  in  Arkansas,  Kirby's  Digest  of  1904,  section  6632,  page 
1378,  provides  a  statutory  definition. 

The  laws  of  Oklahoma  are  not  in  the  state  library. 

Nothing  is  to  be  found  on  the  subject  in  the  laws  of  Kansas 
or  the  District  of  Columbia. 

In  Texas,  the  word  "colored"  is  used  generally,  except  in 
the  law  forbidding  marriages,  where  the  expression  "African 
and  persons  of  African  descent"  is  used.  And  the  word  is 
defined  by  statute:  Rev.  Stats.  1895,  art.  3908.  And  in  the 
separate  car  law  the  word  ' '  negro.' '  is  used. 

Passing  to  the  other  states,  we  find  that  in  New  York  the 
words  "colored"  and  "of  African  descent"  are  used:  1  Rev. 
Stats.,  Birdseye  2d  ed.,  tit.  "Schools,"  p.  572,  art.  11;  2  Rev. 
Stats.  (Insurance),  p.  1692,  sec.  319,  par.  4. 

So  in  Massachusetts:  Rev.  Laws  (Schools),  p.  478,  (Kid- 
naping), p.  1746;  "negro,  mulatto,  or  other  persons  of  color." 

In  Indiana,  Bums'  Annotated  Statutes  of  1908,  section 
2641,  marriage  is  prohibited  between  "white  persons  and  per- 
sons having  one-eighth  or  more  negro  blood."  Elsewhere,  the 
expressions  are  "negro  or  mulatto"  (Const.,  art.  1,  sec.  82; 
2  Burns'  Annotated  Statutes  of  1908,  p.  237)  and  "colored" 
(2  Burns'  Annotated  Statutes  of  1908,  pp.  361,  1175). 

In  Ohio," the  terms  used  are  "colored,"  "wholly  or  partially 
of  African  descent,"  "persons  of  color":  2  Rev.  Stats.,  sees. 
3631—1,  3631—2. 

In  Arizona,  Revised  Statutes,  page  809,  article  3092,  for- 
bids marriage  between  white  and  "negro  or  descendant  of 
negro. ' ' 

In  Nebraska,  Cobbey's  Annotated  Statutes  of  1907,  section 
4275,  forbids  marriage  between  white  and  persons  "possessed 
of  one- fourth  or  more  of  negro  blood. ' ' 

In  Nevada,  Compiled  Laws,  section  4853,  subsection  3, 
^^^  page  944,  forbids  illicit  cohabitation  between  white  and 
"any  black  person,  mulatto,  Indian  or  Chinese." 

In  Illinois,  the  word  "colored"  is  used  throughout:  Const., 
art.  8  (Schools)  ;  Act  March  24,  1874  (Rev.  Stats.  1874,  c.  122, 
sec.  100) . 

In  Montana,  Laws  of  1909,  chapter  49,  page  57,  prohibiting 
marriages,  uses  the  expression  "negroes  and  persons  of  negro 
blood." 

In  INIichigan,  Howell's  Annotated  Statutes  of  1882,  para- 
graph 6214,  page  1619,  on  subject  of  marriages,  uses  expres- 
sion "wholly  or  in  part  of  African  descent."  The  constitu- 
tion (Schools)  uses  word  "colored." 
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The  foregoing  review  of  the  laws  of  the  other  states  is,  we 
realize,  very  imperfect  and  superficial;  but  it  suffices  to  show 
that  the  word  "negro,"  very  far  from  having  been  generally 
recognized  and  accepted  as  including  within  its  meaning  per- 
sons of  mixed  negro  blood,  has,  on  the  contrary,  never  been 
so  used,  unless  coupled  with  defining  words,  or  with  a  defini- 
tion statutorily  elsewhere  adopted,  except  perhaps  in  Virginia. 
We  say  "perhaps,"  because  there  is  in  Virginia  a  statute 
which  may  be  said  to  impart  that  meaning  to  the  word. 

If  we  pass  from  statutory  literature  and  come  to  judicial 
literature,  we  find  the  same  approximate  uniformity  in  the  use 
of  the  word  "colored"  whenever  the  idea  is  to  refer  to  persons 
in  general  having  negro  blood;  and  the  use  of  the  word 
"negro"  unqualified  only  when  the  reference  is  to  the  negro, 
properly  so  called,  or  blacks.  Thus  in  the  first  of  our  volume 
of  reports  (1  Mart.,  0.  S.,  183,  the  case  of  Adelle  v.  Beaure- 
gard), the  syllabus  reads:  "Persons  of  color  are  presumed 
free — negroes  otherwise. ' ' 

A  sharp  distinction  is  here  drawn  between  persons  of  color 
and  negroes  proper  or  blacks.  In  the  following  cases  the  word 
"colored"  is  used  throughout  to  designate  negroes  proper  and 
persons  of  mixed  negro  blood:  Ex  parte  ^^^  Plessy,  45  La. 
Ann.  80,  11  South.  948,  18  L.  R.  A.  639  (a  railroad  case)  ; 
Decuir  v.  Benson,  27  La.  Ann.  1  (a  steamboat  case)  ;  same  case 
on  appeal  to  supreme  court  of  United  States  (Hall  v.  De  Cuir), 
95  U.  S.  485,  24  L.  ed.  547 ;  State  v.  Judge,  44  La.  Ann.  770, 
11  South.  74  (a  railroad  case)  ;  State  v.  Pearson,  110  La.  387, 
34  South.  575  (a  street-car  case)  ;  Lange  v.  Richoux,  6  La. 
560;  Robinett  v.  Verdun's  Vendees,  14  La.  542;  Compton  v. 
Prescott,  12  Rob.  56 ;  Badillo  v.  Tio,  6  La.  Ann.  129 ;  Succes- 
sion of  Hebert,  33  La.  Ann.  1099 ;  Succession  of  Vance,  110 
La.  760,  34  South.  767 ;  Cazanave  v.  Bingaman,  21  La.  Ann. 
435;  Succession  of  Colwell,  34  La.  Ann.  265;  Jung  v.  Dorio- 
court,  4  La.  175;  Holmes  v.  Holmes,  6  La.  470,  26  Am.  Dee. 
482 ;  Succession  of  Pearce,  30  La.  Ann.  1168 ;  The  Sue,  22  Fed. 
843;  Louisville  etc.  R.  Co.  v.  Mississippi,  66  Miss.  662,  14 
Am.  St.  Rep.  599,  6  South.  203,  5  L.  R.  A.  132 ;  Logwood  v. 
Memphis  etc.  Co.,  23  Fed.  318 ;  Murphy  v.  Western  etc.  R.  R., 
23  Fed.  637 ;  State  v.  McCann,  21  Ohio  St.  198 ;  People  v.  Gal- 
lagher, 93  N.  Y.  438,  45  Am.  Rep.  232;  Roberts  v.  City  of 
Boston,  5  Cush.  (Mass.)  198. 

In  Chesapeake  etc.  R.  R.  Co.  v.  Wells,  85  Tenn.  613,  4  S.  W. 
5,  a  railroad  passenger  case,  the  plaintiff  was  a  mulatto,  and 
the  court  used  the  word  "mulatto"  throughout,  except  when 
referring  to  the  "colored"  porter. 

In  Lee  v.  Hill,  83  Ky.  49,  the  word  "negro"  was  used; 
but  whether  for  the  purpose  of  designating  the  negro  proper, 
or  also  the  person  of  mixed  negro  blood,  cannot  be  ascer- 
tained from  the  decision. 
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In  Cory  v.  Carter,  48  Ind.  327,  17  Am.  Rep.  738,  the  term 
"negro"  was  used,  but  the  plaintiff  and  his  children  were 
negroes  of  the  full  blood;  hence  the  word  "negro"  was  the 
appropriate  term  to.  use  in  the  case.  Where,  however,  the 
schools  act  is  referred  to  and  the  school  children,  the  word 
"colored"  is  used. 

In  State  v.  Duffy,  7  ^^^  Nev.  342,  8  Am.  Rep.  713,  the 
word  "negro"  occurs  both  in  the  syllabus  and  in  the  deci- 
sion; but  the  court  was  dealing  with  a  statute  which  read: 
"Negroes,  Mongolians  and  Indians  shall  not  be  admitted 
into  the  public  schools." 

In  West  Chester  etc.  R.  R.  v.  Miles,  55  Pa.  209,  93  Am.  Dec. 
744,  th€  court  seems  to  have  used  the  words  "negroes"  and 
"black"  convertibly  with  "colored."  The  case,  however,  in 
no  way  involved  the  meaning  of  these  terms ;  but  dealt  ex- 
clusively with  the  right  to  provide  separate  accommodation 
for  the  races  on  the  cars  of  the  plaintiff  company. 

In  Ward  v.  Flood,  48  Cal.  36,  17  Am.  Rep.  405,  the  words 
of  the  statute  were  "of  African  descent"  and  "colored." 
Nowhere  "negro"  unqualified. 

The  cases  in  the  following  long  list  involved  slaves,  rights 
to  slaves,  rights  claimed  by  slaves,  suits  for  freedom,  in- 
capacity to  inherit  resulting  from  the  impossibility  of  whites 
and  persons  of  color  to  marry,  etc.  In  not  one  of  these  cases  is 
the  word  "negro"  used  as  including  mulattoes,  and  still  less 
quadroons,  etc.  Where  the  word  "negro"  is  used  it  is  with 
the  meaning  of  a  black  person.  Not  necessarily  a  pure-blooded 
African;  but  a  black  person.  The  word  "colored"  is  used 
with  the  same  freedom  as  if  its  meaning,  as  expressing  a  per- 
son having  negro  blood  in  his  veins,  were  no  more  uncertain 
than  is  the  meaning  of  the  word  * '  horse  "  or  "  man ' ' :  Merry 
V.  Chexnaider,  8  Mart.,  N.  S.,  699 ;  Gomez  v.  Bonneval,  6 
Mart.,  0.  S.,  656;  Cuffy  v.  Castillon,  5  Mart.,  0.  S.,  494; 
Metayer  v.  Metayer,  6  Mart.,  0.  S.,  16;  Metayer  v.  Noret,  5 
Mart.,  0.  S.,  566 ;  Forsyth  v.  Nash,  4  Mart.,  0.  S.,  385 ;  Brown 
V.  Compton,  10  Mart.,  0.  S.,  425;  Simmins  v.  Parker,  4  Mart., 
N.  S.,  200 ;  Hawkins  v.  Vanwinckle,  6  Mart.,  N.  S.,  418 ;  Girod 
v.  Lewis,  6  Mart.,  0.  S.,  559;  Livaudais'  Heirs  v.  Fon,  8 
Mart.,  0.  S.,  161 ;  Allain  v.  Young,  9  Mart.,  0.  S.,  221 ;  Del- 
ery  v.  Mornet,  11  Mart.,  0.  S.,  4;  ^^^  Morgan's  Syndics  v. 
Fiveash,  8  Mart.,  N.  S.,  588;  Labranche  v.  Watkins,  4  Mart., 
0.  S.,  391;  Palfrey  v.  Rivas,  7  Mart.,  0.  S.,  371;  Morgan  v. 
Mitchell,  3  Mart.,  N.  S.,  576;  Catin  v.  D'Orgensy's  Heirs,  8 
Mart.,  0.  S.,  218 ;  Moosa  v.  Allain,  4  Mart.,  N.  S.,  99 ;  Louis  v. 
Cabarrus,  7  La.  170;  Prudence  v.  Bermocli,  1  La.  234;  Poul- 
ard V.  Delamare,  12  La.  267;  Smith  v.  Smith,  13  La.  444; 
Poydras  v.  Taylor,  18  La.  12;  Mary  v.  IMorris,  7  La.  139; 
Marie  Louise  v.  Marot.  8  La.  475;  Phillis  v.  Gentin,  9  La. 
208;  Grounx  v.  Abat's  Exrs.,  7  La.  17;  Poydras  v.  Mourain, 
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9  La.  492;  Markham  v.  Qose,  2  La.  584;  Moffat  v.  Vion,  5 
La.  356 ;  Hart  v.  St.  Romes,  7  La.  586 ;  Guerrier  v.  Lembeth, 
9  La.  339 ;  Hurst  v.  Wallace,  5  La.  98 ;  Strawbridge  v.  Turner, 
9  La.  213 ;  Rice  v.  Cade,  10  La.  288 ;  Goldenbow  v.  Wright,  13 
La.  374;  Buel  v.  New  York  Steamer,  17  La.  541;  Valsain  v. 
Cloutier,  3  La.  170,  22  Am.  Dec.  179;  Phillis  v.  Gentin,  9  La. 
208;  State  v.  Moore,  8  Rob.  518;  McCargo  v.  New  Orleans 
Ins.  Co.,  10  Rob.  202,  43  Am.  Dec.  180;  Maria  v.  Ed- 
wards, 1  Rob.  359;  Nole  v.  De  St.  Romes,  3  Rob.  484; 
Mathews  v.  Boland,  5  Rob.  200;  Fanchonette  v.  Grange,  5 
Rob.  510;  Verdun  v.  Splane,  6  Rob.  530;  Jackson  v.  Bridges' 
Heirs,  1  Rob.  172;  Francois  v.  Lobrano,  10  Rob.  450;  Win- 
ston V,  Foster,  5  Rob.  113;  Feltus  v.  Anders,  5  Rob.  7; 
Cotton  V.  Brien,  6  Rob.  115;  Frierson  v.  Irwin,  5  La.  Ann. 
525;  Baldree  v.  Davenport,  7  La.  Ann.  589;  State  v.  Dick, 

4  La.  Ann.  182 ;  Conant  v.  Guesnard,  5  La.  Ann.  696 ;  Eulalie 
V.  Long,  9  La.  Ann.  9;  Liza  v.  Puissant,  7  La.  Ann.  80; 
Haynes  v.  Fomo,  8  La.  Ann.  35;  Brown  v.  Smith,  8  La. 
Ann.  59;  Barclay  v.  Sewell,  12  La.  Ann.  262;  Pauline  v. 
Hubert,  14  La.  Ann.  161;  Gaudet  v.  Gourdain,  3  La.  Ann. 
136;  Angelina  v.  Whitehead,  3  La.  Ann.  556;  Mary  v.  Brown, 

5  La.  Ann.  269;  Trahan's  Heirs  v.  Trahan,  8  La.  Ann.  455; 
Virginia  v.  Himel,  10  La.  Ann.  185;  Price  v.  Ray,  14  La.  Ann. 
697 ;  Hardesty  v.  Wormley,  10  La.  Ann.  239 ;  ^le  Delphine  v. 
Guillet,  11  La.  Ann.  424;  Henriette  v.  Barnes'  Heirs,  11  La. 
Ann.  453 ;  Jamison  v.  Bridge,  14  La.  Ann.  31 ;  Jones  v.  State, 
13  La.  Ann.  406;  Thompson  v.  Touriac,  13  La.  Ann.  605; 
D«shotels  V.  Soileau,  14  La.  Ann.  745;  George  v.  Demouy,  14 
La.  Ann.  145 ;  Carmouche  v.  Carmouche,  12  La.  Ann.  721 ; 
Eugenie  v.  Preval,  2  La.  Ann.  180;  Arsene  v.  Pigneguy,  2 
La.  Ann.  620;  Sophie  v.  Duplessis,  2  La.  Ann.  724;  Matilda 
V.  Autre.y,  10  La.  Ann.  555 ;  Maranthe  v.  Hunter,  11  La.  Ann. 
734;  Vail  v.  Bird,  6  La.  Ann.  223 ;  Baker  v.  Tabor,  7  La.  Ann. 
556;  McDowell  v.  Couch,  6  La.  Ann.  365;  State  v.  Whetstone, 

13  La.  Ann.  376 ;  Collingsworth  v.  Covington,  2  La.  Ann. 
406;  Hynson  v.  Meuillon,  2  La.  Ann.  798;  Arnoult  v.  Des- 
chapelles,  4  La.  Ann.  41;  Bibb  v.  Hebert,  3  La.  Ann.  132; 
Blanchard  v.  Dixon,  4  La.  Ann.  57;  McCutcheon  v.  Angelo, 

14  La.  Ann.  34;  Amandez  v.  Lawes,  5  La.  Ann.  127;  Car- 
mouche V.  Bouis,  6  La.  Ann.  96,  54  Am.  Dec.  558;  Benjamin 
V.  Davis,  6  La.  Ann.  472 ;  Kemp  v.  Hutchinson,  10  La.  Ann. 
494;  Griffing  v.  Routh,  11  La.  Ann.  135;  Gardiner  v.  Thibo- 
deau;  14  La.  Ann.  732;  Williamson  v.  Norton,  7  La.  Ann. 
393 ;  Spalding  v.  Taylor,  1  La.  Ann.  195 ;  Botts  v.  Cochrane,  4 
La.  Ann.  35;  Dowty  v.  Templeton,  9  La.  Ann.  549;  Farwell 
v.  Harris,  12  La.  Ann.  50;  Barry  v.  Kimball,  12  La.  Ann.  372; 
Daret  v.  Gray,  12  La.  Ann.  394;  Buddy  v.  The  Vanleer,  6  La. 
Ann.  34;  Marciacq  v.  Wright,  13  La.  Ann.  27;  Vinot  v. 
Bertrand,  6  La.  Ann.  474;  Gates  v.  Caffin,  3  La.  Ann.  339; 
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Leigh  V.  Meurice,  6  La.  Ann.  476 ;  Landry  v.  Klopman,  13  La. 
Ann.  345 ;  Gaudet  v.  Gourdain,  3  La.  Ann.  136 ;  Carmelite  v. 
Lecaze,  7  La.  Ann.  629;  Henderson's  Heirs  v.  Rost,  11  La. 
Ann.  541;  Marshall  v.  Watrigant,  13  La.  Ann.  619;  State  v. 
Solomon,  15  La.  Ann.  463;  Bateman  v.  Frisby,  15  La.  Ann. 
58;  Rost  V.  Doyal's  Heirs,  15  La.  Ann.  265;  Foster  v.  Mish, 
15  La.  Ann.  199 ;  Howes  v.  The  Red  Chief,  15  La.  Ann.  321 ; 
Maille  v.  Bias,  15  La.  Ann.  ^it  iqq  .  Beverley  v.  Str.  Empire, 
15  La.  Ann.  432 ;  Pelham  v.  The  Messenger,  16  La.  Ann.  99. 

The  foregoing  is  not  given  as  being  an  exhaustive  review 
of  the  decisions  wherein  the  courts  of  this  country  might  have 
had  occasion  to  make  use  of  a  term  to  designate  persons  of 
the  mixed  negro  blood ;  but  merely  as  a  review  of  a  certain 
number  of  cases  taken  at  random,  without  choice,  except 
that  we  have  sought  to  include  all  those  of  our  own  reports. 

The  precise  question  of  whether  the  word  ''negro"  in  its 
ordinal y  acceptation  includes  within  its  meaning  mulattoes, 
quadroons,  etc.,  has  never  been  considered  by  the  courts, 
so  far  as  we  have  been  able  to  ascertain.  The  decisions  com- 
ing nearest  to  it  are  the  following: 

In  People  v.  Hall,  4  Cal.  399,  the  court,  interpreting  the 
following  statute:  "No  black  or  mulatto  person,  or  Indian, 
shall  be  allowed  to  give  evidence  in  favor  of,  or  against  a 
white  man";  held,  that  the  statute  disqualified  all  races 
other  than  Caucasian,  and  that,  therefore,  a  Chinaman  could 
not  testify.  In  the  course  of  the  opinion  the  court  said : 
"The  word  'black'  may  include  all  negroes,  but  the  term 
'negroes'  does  not  include  all  black  persons."  It  will  be  ob- 
served, also,  that  the  legislature  of  California  did  not  con- 
sider that  the  words  "black  person"  included  "mulattoes," 
for  it  deemed  it  necessary  to  add  "or  mulattoes"  in  order  to 
make  the  statute  include  mulattoes,  meaning,  no  doubt,  by 
"mulattoes"  all  persons  of  mixed  negro  blood. 

In  Thurman  v.  State,  18  Ala.  276,  the  court,  interpreting 
clause  5  of  section  2  of  the  Code  of  Alabama,  which  contains 
a  provision  defining  the  term  "negro"  and  "mulatto,"  and 
makes  the  latter  to  mean  "a  person  of  mixed  blood,  de- 
scended on  the  part  of  the  father  or  mother  from  negro 
ancestors  to  the  third  generation  inclusive,  though  one  an- 
cestor of  each  generation  may  have  been  white,"  said: 
:ii8  "The  contention  of  appellant  that  she  could  not  be  con- 
victed of  the  felonious  grade  of  the  offense  charged  if  it 
appeared  that  her  paramour  was  a  mulatto,  the  indictment 
charging  cohabitation  with  a  negro,  proceeded,  doubtless, 
on  the  meaning  of  those  terms,  unaffected  by  the  statute  to 
which  we  have  referred;  that  is,  that  a  negro,  generically 
considered,  is  a  descendant  of  the  whole  blood  from  the 
black,   woolly-headed  race  of  Southern  Africa,   and  that  a 
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mulatto  is  of  the  half  blood,  a  person  who  is  the  offspring  of 
a  negress  by  a  white  man,  or  of  a  white  woman  by  a  negro." 

In  Felix  v.  St^te,  18  Ala.  720,  on  an  allegation  that  a  per- 
son was  a  negro,  and  proof  that  he  was  a  mulatto,  and  the 
question  being  as  to  whether  the  proof  sustained  the  allega- 
tion, the  court  said:  "The  word  'negro,'  meaning  a  black 
man  descended  from  the  black  race  of  Southern  Africa,  is 
not  understood  in  common  parlance  to  mean  a  mulatto,  and 
our  statutes  seem  to  make  the  distinction  between  them." 
See,  also,  Linton  v.  State,  88  Ala.  216,  7  South.  261. 

This,  so  far  as  we  know,  is  the  only  extant  judicial  ex- 
pression of  opinion  (barring  that  of  the  two  judges  of  the 
criminal  district  court  for  the  parish  of  Orleans  in  the  in- 
stant case)  regarding  the  popular  meaning  of  the  word 
"negro"  when  used  without  any  qualification,  and  in  the 
absence  of  any  statute  enlarging  the  ordinary  meaning  of 
the  word. 

In  State  v.  Davis,  and  State  v.  Hanna,  2  Bail.  (S.  C.)  558, 
the  court  interpreting  a  statute  which  disqualified  negroes 
and  mulattoes  as  witnesses,  held  that:  Every  person  of  "a 
distinct  and  visible  admixture  of  negro  blood  is  to  be  de- 
nominated a  mulatto,  or  person  of  color The  distinc- 
tions which  have  obtained  in  the  French  and  Spanish  Am- 
erican colonies,  and  in  our  sister  state  of  Louisiana,  in  rela- 
tion to  persons  of  mixed  European  and  negro  blood,  have  not 
been  admitted  in  this  state.  There  the  descendant  of  a 
mulatto — that  is,  a  person  of  an  equal  mixture  of  European 
and  negro  blood  and  a  white — is  called  a  'quadroon.'  This 
term  has  not  been  adopted  in  our  state,  and  I  have  no  doubt 
that  according  to  the  popular  acceptation  of  the  term  among 
us  such  a  person  would  be  called  a  mulatto,  or  person  of 
color." 

Let  it  be  noted,  first,  that  the  court  does  not  say  that  the 
descendant  of  a  mulatto  and  ^^^  a  white  would  be  known 
in  Louisiana  as  a  "negro,"  but  as  a  "quadroon";  and  that 
"according  to  popular  acceptation  such  a  person  would  be 
called  [in  South  Carolina,  not  a  negro,  but]  a  mulatto,  or 
person  of  color." 

In  State  v.  Chavers,  50  N.  C.  11,  the  court  interpreted 
the  following  statutory  provision:  "That  all  freed  persons 
descended  from  negro  ancestors  to  the  fourth  generation, 
inclusive,  though  one  ancestor  of  each  generation  may  have 
been  a  white  person,  shall  be  deemed  free  negroes  and  per- 
sons of  mixed  blood" — and  held  that:  "A  person  must  have 
in  his  veins  less  than  one-sixteenth  part  of  negro  blood, 
before  he  will  cease  to  be  a  free  negro,  no  matter  how  far 
back  you  had  to  go  to  find  a  pure  negro  ancestor." 

Here  the  court  was  simply  interpreting  a  statute  and  using 
the  language  of  the  statute. 
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In  Ohio  a  person  is  white  or  colored  accordingly  as  the 
white  or  the  colored  blood  predominates :  Monroe  v.  Collins,  17 
Ohio  St.  665;  Williams  v.  School  Dist.,  Wright  (Ohio),  579; 
Lane  v.  Baker,  12  Ohio,  237;  Gray  v.  State,  4  Ohio,  353; 
Anderson  v.  Millikin,  9  Ohio  St.  568. 

In  Michigan  a  person  of  less  than  one-fourth  negro  blood 
has  been  held  to  be  a  white  person  within  the  meaning  of  the 
constitutional  provision  limiting  the  elective  franchise  to 
"white  male  citizens":  People  v.  Dean,  14  Mich.  406. 

In  Frasher  v.  State,  3  Tex.  App.  263,  30  Am.  Rep.  131, 
under  a  statute  forbidding  marriage  between  "a  white  per- 
son and  a  negro  or  a  person  of  mixed  blood  descended  from 
negro  ancestry  to  the  third  generation" — an  indictment 
charged  that  the  defendant,  a  white  man,  married  a  negro 
woman — it  was  held  that  it  was  insufficient  to  show  that  the 
woman  was  of  the  mixed  blood. 

The  decision  of  this  court  in  the  case  of  Lee  v.  New  Orleans 
etc.  R.  R.  Co.,  125  La.  236,  51  South.  182,  is  extensively 
quoted  ^^^  from  in  the  brief  of  the  prosecution,  as  con- 
clusive of  the  question  now  at  issue;  but  we  do  not  see  that 
it  has  any  bearing.  The  question  there  was  not,  as  here, 
whether  the  word  ''negro,"  unqualified,  embraces  within  its 
meaning  persons  of  mixed  negro  blood,  but  as  to  what  pro- 
portion of  negro  blood  a  person  must  be  possessed  of  in  order 
to  be  a  colored  person  within  the  meaning  of  the  separate 
railroad  coach  statute.  The  court  was  in  no  way,  shape  or 
form,  directly  or  indirectly,  called  upon  in  that  case  to  in- 
terpret the  word  "negro"  as  including  or  not  within  its 
meaning,  when  unqualified  and  in  absence  of  a  defining  stat- 
ute, persons  of  mixed  negro  blood. 

The  other  cases  cited  in  the  same  connection  in  the  brief 
filed  in  behalf  of  the  prosecution  are  Clark  v.  Board  of 
School  Directors,  24  Iowa,  266  ;  Johnson  v.  Town  of  Norwich, 
29  Conn.  407 ;  Pierce  v.  School  Trustees,  46  N.  J.  L.  79 ;  Van 
Camp  V.  Board  of  Education  of  Logan,  9  Ohio  St.  406. 

In  Clark  v.  Board  of  School  Directors,  24  Iowa,  266,  the 
question  was  whether,  under  the  constitution  and  the  stat- 
utes, which  made  no  distinction  between  the  white  and  the 
colored  youths  of  the  state,  the  school  board  could  maintain 
separate  schools  for  the  white  and  the  colored.  There  was 
absolutely  no  question  in  the  case  about  the  meaning  of  the 
word  "negro."  In  fact,  that  word  does  not  occur  in  the 
decision.  While  arguing  that,  if  the  school  boird  could  ex- 
clude African  children  from  the  schools,  they  could  exclude 
Irish,  French,  German,  English,  etc.,  the  court  said:  "The 
term  'colored  race'  is  but  another  designation,  and  in  this 
country  but  a  s^'nonym,  for  'African.'  " 

This  is  the  nearest  the  court  came  to  mentioning  the  word 
"negro." 

Am.  St.  Rep.,  Vol.  139 — 34 
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In  Johnson  v.  Town-  of  Norwich,  29  Conn.  407,  the  ques- 
tion was  whether  a  person  having  ^^^  "one-fourth  African 
negro  blood"  was  **a  person  of  color."  The  court  said: 
"According  to  the  common,  general,  and,  indeed,  universal, 
acceptation  of  the  phrase,  'persons  of  color'  in  this  commun- 
ity, it  embraces  not  only  all  persons  descended  wholly  f/om 
African  ancestors,  and  therefore  of  pure  and  unmixec?  Af- 
rican blood,  but  thos€  who  have  descended  in  part  only  from 
such  ancestors,  and  have  a  distinct,  visible  admixture  of 
African  blood." 

There  was  no  question  in  the  case  of  the  meaning  of  the 
word  "negro,"  nor  is  there  anything  in  the  case  that  can 
in  the  most  distant  manner  throw  any  light  upon  the  mean- 
ing of  that  term. 

In  Pierce  v.  School  Trustees,  46  N.  J.  L.  79,  the  statute 
forbade  the  exclusion  of  a  child  from  any  school  "on  ac- 
count of  his  or  her  religion,  nationality  or  color."  The 
excluded  child  was  admittedly  a  mulatto.  There  was  no 
pretense  to  its  being  white.  The  court  said:  "Counsel 
further  urges  that  since,  under  the  rule  of  the  trustees,  an 
Italian  (for  example)  as  dark  as  the  relator's  children 
would  have  been  admitted,  the  exclusion  was  therefore 
owing,  not  to  'color,'  but  to  race,  which  the  statute  does 
not  prohibit.  But  I  think  the  term  'color,'  as  applied  to 
persons  in  this  country,  has  had  too  distinct  a  history  to 
leave  possible  such  an  interpretation  of  the  law.  Both  in 
the  statute  and  in  the  regulations  of  the  respondents  per- 
sons of  color  are  persons  of  the  negro  race." 

Here  the  court  was  dealing  with  the  meaning  of  the  term 
"persons  of  color,"  not  with  the  meaning  of  the  word 
"negro  race,"  as  including  or  not  persons  of  mixed  blood. 

In  Van  Camp  v.  Board  of  Education  of  Logan,  9  Ohio 
St.  406,  the  court  said:  "The  only  question  presented  is 
whether  children  of  five-eighths  white  and  three-eighths 
African  blood,  who  are  distinctly  colored  and  generally 
treated  and  regarded  as  colored  children  by  the  community 
where  they  reside,  are  of  right  entitled  to  admission  in 
white  schools." 

The  contention,  as  shown  by  the  dissenting  opinion,  was 
as  to  whether  the  term  "colored  children,"  made  use  of 
in  different  parts  of  the  statute,  had  the  same  meaning  as 
the  term  "black  or  mulatto,"  as  used  in  other  ^^^  parts 
of  the  statute.  The  court  held  that  the  object  of  the  stat- 
ute was  to  divide  the  school  children  of  the  state  into  two 
categories — the  "white"  and  the  "colored" — and  pro- 
ceeded, as  follows:  "To  which  of  these  classes  do  the 
children  of  the  plaintiff  in  error  belong — 'white'  or 
'colored'?  They  are  in  the  ordinary,  if  they  are  not  in  the 
legal,  sense,  white.     The  demurrer  admits  that  they  are,  in 
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fact,  if  not  in  law,  'colored'  children.  Our  standard  philolo- 
gist, Webster,  defines  'colored  people'  to  be  'black  people,' 
'Africans,  or  their  descendants,  mixed  or  unmixed.'  Such 
is  the  common  understanding  of  the  term.  A  person  who 
has  any  perceptible  admixture  of  African  blood  is  generally 
called  a  'colored'  person." 

There  was  no  denial  that  the  children  were  colored  per- 
sons, and  there  was  no  contention  that  they  were  "blacks 
or  mulattoes."  The  whole  case  turned  upon  whether  the 
term  "colored  persons"  made  use  of  in  the  statute  was  in- 
tended to  be  restricted  to  "blacks  or  mulattoes,"  or  was 
intended  to  be  extended  to  "colored  persons"  generally. 
The  court  was  not  called  upon  to  interpret  the  term 
"negro."  It  never  occurred  to  the  learned  counsel  in  the 
case  or  to  the  court  that  the  words  "blacks  or  mulattoes" 
could  be  intended  to  include  persons  of  five-eighths  white 
blood.  In  the  instant  case,  the  argument  is  that  the  term 
"negro  race"  includes  persons  of  seven-eighths  white  blood. 

These  decisions  are  authority  that  a  negro  is  necessarily 
a  person  of  color;  but  not  that  a  person  of  color  is  neces- 
sarily a  negro.  There  are  no  negroes  who  are  not  persons 
of  color;  but  there  are  persons  of  color  who  are  not  negroes. 
The  term  "colored,"  as  applied  to  race,  was  given  the 
meaning  of  the  word  "negro"  for  the  very  purpose  of 
having  in  the  language  a  term  including  within  its  meaning 
both  negroes  and  descendants  of  negroes;  but  the  converse 
is  not  true.  The  word  "negro"  was  never  adopted  into 
the  language  for  the  purpose  of  designating  persons  of 
mixed  blood.  On  the  contrary,  it  was  for  the  purpose,  and 
the  sole  purpose,  of  ^^^  expressing  the  meaning  of  persons 
of  the  negro  race  proper;  and  it  can  have  now  a  different, 
or  more  enlarged,  meaning  only  by  enlarging  its  original 
meaning,  as  was  done  with  the  word  "colored,"  and  im- 
parting to  it  a  meaning  different  from  that  which  it  origi- 
nally bore  in  the  language.  The  legislature  might  do  this 
but  the  statute  by  which  it  did  it  would  have  authority 
only  in  Louisiana,  and  the  word  "negro"  would  still  con- 
tinue to  mean,  the  world  over,  outside  of  Louisiana,  except 
where  its  meaning  had  been  in  like  manner  statutorily 
enlarged,  a  person  of  the  African  race,  or  possessing  the 
black  color  and  other  characteristics  of  the  African. 

We  do  not  think  there  could  be  any  serious  denial  of 
the  fact  that  in  Louisiana  the  words  "mulatto,"  "quad- 
roon," and  "octoroon"  are  of  as  definite  meaning  as  the 
word  "man"  or  "child,"  and  that,  among  educated  peo- 
ple at  least,  they  are  as  well  and  widely  known.  There  is 
also  the  less  widely  known  word  "griff,"  which,  in  this 
state,  has  a  definite  meaning,  indicating  the  issue  of  a 
negro  and  a  mulatto.    The  person  too  black  to  be  a  mulatto 
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and  too  pale  in  color  to  be  a  negro  is  a  griff.  The  person 
too  dark  to  be  a  white,  and  too  bright  to  be  a  griff,  is  a 
mulatto.  The  quadroon  is  distinctly  whiter  than  the 
mulatto.  Between  these  different  shades,  we  do  not  believe 
there  is  much,  if  any,  difficulty  in  distinguishing.  Nor  can 
there  be,  we  think,  any  serious  denial  of  the  fact  that  in 
Louisiana,  and,  indeed,  throughout  the  United  States  (except 
on  the  Pacific  slope),  the  word  "colored,"  when  applied  to 
race,  has  the  definite  and  well-known  meaning  of  a  person 
having  negro  blood  in  his  veins.  We  think,  also,  that  any 
candid  mind  must  admit  that  the  word  "negro"  of  itself, 
unqualified,  does  not  necessarily  include  within  its  meaning 
persons  possessed  of  only  an  admixture  of  negro  blood; 
notably  those  whose  admixture  is  so  slight  that  in  their 
case  even  ^^^  an  expert  cannot  be  positive.  That  much  has 
to  be  admitted,  else  why  should  tlie  legislatures  of  all  the 
southern  states  (to  say  nothing  of  the  northern),  save  and 
except,  perhaps,  in  the  one  case  of  the  Virginia  statute 
hereinabove  referred  to  and  commented  on,  have  uniformly 
abstained  from  using  the  word  without  qualifying  it  and 
have  deemed  it  necessary  to  enlarge  the  ordinary,  or  dic- 
tionary, meaning  of  the  word  by  a  special  statutory  defini- 
tion whenever  they  have  desired  to  use  it  as  including 
persons  of  mere  mixed  negro  blood;  else,  why  should  the 
word  "colored"  have  received  such  universal  adoption  as 
meaning  persons  of  negro  blood  pure  or  mixed,  if  there  was 
already  in  the  language  a  word  expressing  that  meaning, 
and  no  special  word  was  needed  to  express  it?  Well,  then, 
if  there  are  well-known  words  in  the  language  by  which 
persons  of  negro  blood,  whether  pure  or  mixed,  may  be 
unmistakably  referred  to  or  designated,  and,  in  fact,  since 
that  meaning  could  be  unmistakably  conveyed  by  the  use 
of  a  phrase  instead  of  by  a  single  word,  and  since  the  word 
"negro"  of  itself  and  unqualified  has  to  be  admitted  to  be, 
to  say  the  'least,  of  equivocal  meaning  as  including  persons 
not  having  the  appearance  of  negroes,  though  having  in 
their  veins  some  admixture  of  negro  blood,  can  anyone 
say  why  the  legislature  should  have  said  "negro,"  plain 
"negro,"  or  "negro  race,"  unqualified,  if  its  intention  was 
to  include  these  persons  of  such  slight  admixture  of  blood? 
The  legislature  must  be  supposed  to  know  the  words  of  the 
language  and  to  use  them  according  to  their  ordinary 
signification.  When,  therefore,  it  used  the  word  "negro," 
plain  "negro,"  or  "negro  race,"  and  not  these  other  words 
or  forms  of  speech  including  within  their  meaning  persons 
who,  though  apparently  white,  yet  had  in  their  veins  a 
perceptible  admixture  of  negro  blood,  the  inevitable  in- 
ference is  that  it  did  so  because  it  meant  negro,  plain 
negro,   or  persons  ^^'^  black    as   negroes   and   having   the 
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characteristics  of  the  negro,  and  not  these  other  persons 
not  coming  within  that  description. 

It  might  be  different  if  there  were  something  in  the  con- 
text to  enlarge  the  ordinary  meaning  of  the  word;  but 
there  is  nothing.  The  word  stands  isolated,  and  has  to 
speak  for  itself. 

A  consideration  of  the  object  sought  to  be  attained  by  a 
statute  oftentimes  throws  light  upon  its  meaning,  and  the 
argument  is  made  that  such  is  the  case  in  the  present  in- 
stance, that  the  purpose  was  to  prevent  a  mixing  of  bloods, 
and  that  that  object  would  not  be  accomplished  if  only 
the  blacks  and  not  also  the  mulattoes  and  quadroons  and 
octoroons  and  others  of  lesser  mixture  were  included  within 
the  prohibition;  that,  in  fact,  the  statute  would  then  be 
practically  a  dead  letter,  since  concubinage  of  the  whites 
with  the  blacks  is  practically  unknown. 

That  argument  would  have  great  weight  if  it  did  not, 
in  the  first  place,  lead  to  a  disregard  of  the  plain  meaning 
of  words  in  advocacy  of  an  attempt  to  reach  the  supposed 
spirit  of  the  statute ;  and  if  it  did  not,  in  the  second  place, 
lose  sight  of  facts  of  no  less  importance  than  the  history  of 
the  negro  race  in  Louisiana,  and  the  whole  past  legislation 
of  the  state  on  the  subject  of  the  sexual  relations  of  the 
two  races.  That  history  teaches  that  from  birth  of  the 
state  up  to  the  last  session  of  the  legislature  concubinage 
with  even  the  pure-blooded  negro  was  not  forbidden,  and 
that  to  this  day  cohabitation  with  even  the  pure-blooded 
negro  is  not  forbidden  except  in  concubinage ;  and  that 
from  1870  up  to  1894  marriage  with  the  pure-blooded  negro 
was  not  only  not  forbidden,  but  was  legal.  And  the  absten- 
tion from  legislating  on  the  subject  cannot  be  ascribed  to 
a  difference  in  conditions  or  to  lack  of  interest  in  the  sub- 
ject; for,  during  all  this  time,  conditions  have  been  the 
same,  and  of  all  fit  subjects  for  legislation  this  one  of  the 
relations  ^^^  of  the  two  races  has  been  one  of  the  most 
prominent  in  public  thought,  demanding  the  closest  and 
highest  attention  of  the  statesmen  of  the  day.  It  is  the 
growth  and  progress  of  ideas  that  has  induced  this  legis- 
lation. Up  to  the  session  of  1894  the  legislature  had  evi- 
dently not  deemed  the  time  ripe  for  prohibiting  marriage. 
Up  to  the  session  of  1908,  it  had  not  deemed  the  time  ripe 
for  prohibiting  concubinage  even  with  the  pure-blooded 
negro.  It  has  not  deemed  the  time  ripe  for  prohibiting 
cohabitation  even  with  the  pure-blooded  negro,  except  in 
concubinage.  "Whether  it  deemed  the  time  ripe  in  1908 
for  prohibiting  concubinage  with  the  person  of  slight 
admixture  of  negro  blood,  no  matter  how  slight  the  ad- 
mixture, and  has  done  so  by  this  statute,  is  the  question. 
If  it  has  done  so,  it  has  certainly  chosen  to  do  it  in  most 
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questionable  form,  when  it  could  just  as  easily  have  done 
it  in  a  form  free  from  ambiguity  by  using  the  terms  made 
familiar  by  the  constitution  and  by  our  other  past  legis- 
lation on  the  subject  of  the  races.  That  our  legislature, 
which  in  the  whole  history  of  the  state  has  not  deemed 
it  expedient  to  impose  the  slightest  inhibition  or  penalty 
upon  concubinage  even  with  the  pure-blooded  negro,  and 
which  continues  to  deem  it  inexpedient  to  impose  the 
slightest  restriction  upon  free  illicit  cohabitation  with  the 
pure-blooded  negro  except  in  concubinage,  should  all  of  a 
sudden  (conditions  being  unchanged)  have  awakened  to 
the  necessity  of  making  concubinage  even  with  persons 
barely  exhibiting  a  trace  of  negro  blood  not  only  an  offense 
and  a  crime,  but  a  felony,  is  not  a  conclusion  necessarily 
to  be  adopted.  Legislation  upon  important  and  prominent 
subjects  does  not  usually  go  by  fits  and  starts,  but  by 
gradual  progression.  At  all  events,  if  the  intention  was 
thus  to  go  at  one  clean  sweep  from  one  extreme  to  the 
other,  terms  expressive  of  that  intention  should  have  been 
used,  and  not  terms  which,  in  the  light  of  the  ordinary 
meaning  of  words,  and  in  the  light  of  ^^"^  the  past  legis- 
lation of  the  state,  and  of  the  legislation  of  the  other  states, 
and  of  the  judicial  literature  of  the  country,  are  not  ex- 
pressive of  that  intention,  or,  at  best,  express  it  ambiguously. 
The  connection  also  in  which  a  word  is  used  often 
operates  as  a  limitation,  or  as  an  enlargement,  of  its  mean- 
ing. Thus,  this  same  word  "negro,"  if  used  in  connection 
with  the  social  relations  of  the  whites  and  negroes  and 
persons  of  mixed  negro  blood,  would  certainly  convey  the 
precise  .and  exact  meaning  of  the  word  "colored"  when 
used  in  the  same  connection,  because  it  is  known  that 
socially  persons  of  mixed  colored  blood  are  known  to  be 
classed  with  negroes.  A  notice  posted  at  the  entrance  of  a 
ballroom  that  negroes  are  not  admitted  would  certainly 
mean  that*  colored  persons — i.  e.,  persons  of  mixed  negro 
blood  as  well  as  negroes  proper — were  not  admitted;  and 
a  similar  notice  at  the  entrance  of  a  hotel  or  theater  would 
approximately  with  the  same  certainty  have  the  same  mean- 
ing. In  all  states  where  separate  car  laws  have  been  in 
operation  for  some  time  a  like  notice  at  the  entrance  of  a 
railroad  coach  or  street-car  would  have  the  same  meaning, 
though  with  diminishing  certainty.  But,  while  this  is  true 
of  the  word  "negro"  when  used  in  connection  with  the 
social  relations,  it  is  not  equally  true  of  the  word  when 
used  generally.  For  instance,  a  notice  that  all  negroes 
were  to  be  driven  out  of  New  Orleans  would  no  doubt  set 
everybody  inquiring  at  what  point  the  color  line  was  to 
be  drawn.  Few  in  all  likelihood  would  understand  that  the 
many   people    who    have    the    appearance,    education    and 
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culture  of  whites  were  intended  to  be  included  in  such  an 
order.  The  contention  of  the  prosecution  is  that  the  word 
"u'Cgro"  is  synonymous  with  "colored" — ^no  matter  in  what 
connection  it  is  used.  This  is  not  so.  Had  it  been  so,  the 
law  forbidding  marriages  would  have  used  the  word 
"negro,"  and  not  the  word  "colored";  ^^^  for  "negro" 
would  then  have  been  the  natural  and  obvious  word  to  use. 

It  was  suggested  at  the  bar  that  the  legislature  would 
hardly  permit  whites  and  octoroons  to  live  in  concubinage 
when  forbidding  them  to  ride  together  in  railroad  coaches 
and  street-cars.  But  the  best  answer  to  that  suggestion 
is  that — to  use  a  homely  illustration — "the  proof  of  the 
pudding  is  in  the  eating  thereof";  that  the  legislature  has, 
as  a  matter  of  fact,  done  that  very  thing;  that  from  the 
time  of  the  passage  of  the  separate  car  bills,  years  ago, . 
until  this  last  session  of  the  legislature,  not  only  octoroons, 
but  jet  black  negroes,  were  allowed  to  live  in  concubinage 
with  whites,  although  forbidden  to  ride  in  the  same  rail- 
road coaches  and  street-cars  with  them.  The  question 
which  the  court  has  to  deal  with  in  this  case  is  not  what 
the  legislature  should  have  done,  but  what  it  has  done.  The 
only  thing  the  courts  can  do  (if  they  wish  to  keep  within 
the  legitimate  scope  of  their  functions)  is  to  enforce  the 
laws  as  they  are  written,  interpreting  them  in  accordance 
with  the  recognized  and  accepted  canons  of  construction. 

If  conjectures  are  admissible,  however,  as  to  what  con- 
siderations may  have  prompted  the  legislature  to  enact 
separate  car  statutes,  while  leaving  the  concubinage  and 
illicit  commerce  of  the  races  untrammeled,  one  considera- 
tion .which  readily  suggests  itself  is  that  without  separate 
statutes  the  whites  would  be  brought  in  contact  with  the 
colored,  no  matter  how  objectionable  the  proximity  might 
be  to  them,  whilst  their  concubinage  or  illicit  commerce 
with  them  could  only  be  voluntary.  The  laws  on  the  sub- 
ject have  heretofore  been  for  the  protection  of  the  indi- 
vidual ;  whereas  now  the  time  has  ripened  for  the  protection 
of  the  race.  To  what  length  has  the  legislature  gone  in 
the  latter  direction  is  the  question. 

A  consideration  which  fortifies  the  conclusion  to  which 
we  have  arrived  is  that  penal  ^^^  statutes  are  construed 
strictly.  They  are  not  "enlarged,  or  extended  to  cases  not 
obviously  within  their  words  and  purport":  Johnson  v. 
Southern  Pac.  Co.,  196  U.  S.  1,  25  Sup.  Ct.  Rep.  158,  49 
L.  ed.  363.  They  are  construed  in  favorem  libertatis. 
Cases  not  clearly  embraced  within  them  cannot  be  brought 
in  by  a  doubtful  construction.  Nothing  is  a  crime  which 
the  legislature  does  not  clearly  and  unmistakably  make  a 
crime.  This  is  strikingly  illustrated  by  the  cases  of  State 
V.  Smith,  30  La.  Ann.  846,  and  State  v.  Depass,  31  La. 
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Ann.  487,  "where  incest  went  scot  free  because  the  statute 
making  it  a  crime  did  not  define  what  constitutes  incest; 
and  this,  although  incest  is  defined  in  every  dictionary  in 
the  language. 

For  whatever  it  may  be  worth  we  will  mention  that,  as 
framed  by  its  author  and  presented  to  the  legislature,  the  act 
we  are  dealing  with  contained  the  following  clause: 

"That  a  person  who  is  as  much  as  one  thirty-second  part 
negro  shall  be,  for  the  purpose  of  this  act,  a  person  of  the 
negro  race. ' ' 

.  Thus  we  find  that  the  author  of  the  act  had  not  considered 
that  the  word  "negro"  of  itself  and  unqualified,  or  in  its  ordi- 
nary acceptation,  would  include  within  its  meaning  mulattoes, 
quadroons,  etc.  Following  the  example  of  all  those  who  had 
had  occasion  to  frame  similar  laws  in  the  past,  where  the  word 
"negro"  was  used  instead  of  the  term  "persons  of  color,"  he 
added  a  clause  enlarging  the  ordinary,  dictionary  meaning 
of  the  word  "negro."  As  he  drafted  and  presented  it,  the 
act  would  most  unquestionably  have  applied  to  all  persons  of 
color,  and  the  question  arises:  "Why  did  the  legislature  strike 
out  the  clause  which  unquestionably  gave  this  act  that  appli- 
cation? If  the  act  was  intended  to  have  that  application, 
certainly  the  clause  could  do  no  harm.  The  negro  blood  is 
barely  traceable  beyond  the  one-sixteenth,  and  certainly  not 
beyond  the  one  thirty-second.  The  reason  for  striking  out 
this  clause  could  not,  then,  have  ^**  been  for  the  purpose  of 
extending  its  application  to  persons  having  less  than  one 
thirty-second  part  of  negro  blood.  And,  if  the  object  of 
striking  out  that  clause  was  not  to  extend  to  the  application  of 
the  act,  what  could  it  have  been,  if  not  to  restrict  its  applica- 
tion? The  suggestion  that  the  clause  was  stricken  out  be- 
cause the  word  "negro"  of  itself  and  unqualified  includes 
mulattoes,  quadroons,  octoroons,  etc.,  and  no  additional  clause 
was  therefore  necessary  to  give  it  that  meaning,  cannot  ex- 
plain the  action  of  the  legislature  in  striking  out  this  clause. 
If  the  act  was  mtended  to  apply  to  mulattoes,  quadroons,  etc., 
the  clause  could  do  no  harm,  and  there  was  absolutely  no  rea- 
son to  strike  it  out.  It  could  only  tend  to  make  the  act  more 
definite.  The  author  of  the  act,  who  doubtless  had  drafted 
it  only  after  having  read  the  legislation  of  the  other  states 
on  the  same  or  kindred  subjects,  deemed  such  a  definition 
necessary.  Those  who  had  occasion  to  frame  the  kindred 
legislation  in  other  states  deemed  it  necessary  to  add  such  a 
definition  of  the  word. 

To  say  that  the  definition  was  wholly  useless  would  be  to 
lose  sight  of  the  fact  that  until  the  decision  of  this  court  in 
the  case  of  Lee  v.  New  Orleans  etc.  R.  R.  Co.,  125  La.  236, 
51  South.  182,  no  one  in  this  state — not  the  governor,  not  any 
judge  of  any  of  the  courts  of  the  state — could  have  under- 
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taken  to  say  with  any  degree  of  authoritativeness  what  pro- 
portion of  blood  a  person  had  to  have  in  his  veins  in  order 
to  be  classed  as  a  person  of  color.  The  question  had  to  come 
to  this  court,  and  a  definition  was  adopted  by  this  court  only 
after  study  of  the  general  jurisprudence  upon  the  subject,  and 
even  then  the  definition  first  adopted  was  changed  in  consulta- 
tion. To  say,  under  these  circumstances,  that  the  reason  why 
the  definition  which  for  the  purpose  of  enlarging  the  ordinary 
dictionary  meaning  of  the  word  "negro"  the  author  of  this 
bill  had  added  to  it  was  stricken  out  was  that  the  definition 
^^^  was  useless,  mere  surplusage,  dead  matter  in  the  bill,  is, 
in  our  opinion,  to  go  dead  against  the  plain  truth  of  the  mat- 
ter. Had  the  definition  not  been  stricken  out,  but  remained 
in  the  bill,  it  would  have  saved  this  court  much  labor  in  the 
case.of  Lee  v.  New  Orleans  etc.  R.  Co.,  125  La.  236,  51  South. 
182.  We  can  now  come  to  no  other  conclusion  than  that  the 
legislature  struck  the  definition  out  because  the  statute  with 
the  definition  in  it  included  mulattoes,  quadroons,  etc.,  where- 
as, shorn  of  the  definition,  it  did  not  include  them. 
Judgment  affirmed. 

The  chief  justice  concurs. 

Justices  Land  and  Nicholls  dissent. 


Thi  Questions  Involved  in  tJie  Principal  Case  do  not  seem  to  have 
been  directly  'passed  upon  i.n  any  other  decision  in  this  aeries  of 
reports. 


TAYLOR  v.  NEW  ORLEANS  TERMINAL  COMPANY. 

[126  La.  420,  52  South.  562.] 

EMINENT  DOMAIN — Failure  to   Object  to  Appropriation. — 

If  an  owner  of  land  fails  to  object  in  due  time  to  an  appropriation 
of  part  of  it  by  a  railroad,  he  is  concluded  from  reclaiming  the 
land  free  of  the  servitude  imposed  thereon  and  is  relegated'  to  the 
right  of  claiming  damages:  St.  Julien  v.  Morgan's  E.  E.  Co.,  35  La. 
Ann.  »24.     (p.  539.) 

EMINENT  DOMAIN — Right  to  Damages  is  Personal. — The 
right  to  claim  these  damages  is  personal  to  the  owner  of  the  land 
and  does  not  pass  to  successive,  owners,  unless  they  have  been  specially 
subrogated  to  it,  for  it  does  not  pass  with  the  title:  McCutchen  v. 
liailroad,  118  La.  438,  43  South.  42.     (p.  539.) 

RAILROAD — Duty  to  Fence  and  Drain — Grantees  of  Land. — 
Where  a  railroad  acquires  land  with  the  obligation  to  fence  and 
drain  it  and  construct  crossings  thereon,  this  right  is  a  servitude  in 
favor  of  the  land,  and  the  right  to  enforce  it  passes  with  the  title, 
(p.  541.) 

(Syllabi  by  the  court.) 
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Saunders,  Dufour  &  Dufour,  for  the  appellant. 

James  J.  McLaughlin  and  Frederick  A.  Middleton,  for  the 
appellee. 

420  BREAUX,  C.  J.  Plaintiff  sued  the  defendant  for  the 
sum  of  $3,750,  with  legal  interest  from  judicial  demand. 

4**  He  describes  in  his  petition  the  land  he  owns ;  refers  to 
his  plat  of  survey  and  to  the  origin  of  his  title. 

He  charges  in  his  petition  that  defendant  appropriated  a 
strip  of  his  land  and  constructed  a  switch  track  thereon,  oc- 
cupying about  five  acres  of  his  land ;  that  this  alleged  appro- 
priation cuts  off  access  from  his  said  tract  of  land  to  a  larger 
triangular  shaped  tract  he  owns,  forming  part  of  the  south- 
east area  of  his  property  used  by  him  as  a  pasture. 

He  fixed  the  value  of  the  appropriated  land  at  the  sum  of 
$1,000,  and  the  damages  growing  out  of  the  appropriation  at 
$500,  and  avers  that  there  is  continuing  damage  committed 
which  he  alleges  he  "reserves  the  right  to  claim." 

Plaintiff  avers  that  defendant  is  bound,  under  the  title 
which  it  holds,  to  construct  wire  fences,  maintain  ditches,  and 
build  gates  and  crossings,  which  it  has  failed  to  do. 

Plaintiff  charges  that  defendant  entered  upon  his  land  with 
workmen  and  ran  a  preliminary  line  for  a  switch  track ;  they 
cut  down  trees  and  damaged  the  property  in  the  sum  of  $250. 

Plaintiff,  in  addition  to  the  foregoing  amount,  claims  $1,000 
damages  caused  by  a  preliminary  survey. 

The  answer  is:  (a)  That  the  land  used  for  the  switch  was 
taken  by  defendant  many  years  ago,  but  with  the  tacit  consent 
of  the  then  owner,  and  defendant  has  ever  since  been  in  the 
open,  continuous  and  peaceable  possession  of  the  land  so 
taken;  except  that  plaintiff  did  recently  attempt  to  interfere 
with  defendant's  possession,  and  thereupon  plaintiff  was 
promptly  enjoined,  at  the  instance  of  defendant,  from  further 
disturbing  defendant. 

That  defesdant  had  been  in  the  possession  and  enjoyment 
of  said  switch  track  for  many  years  before  plaintiff  bought 
the  land  through  which  the  said  track  runs,  and  when  ^-^  he 
bought  plaintiff  bought  the  land  as  it  then  stood,  and  has  no 
right  now  to  claim  damages  or  compensation  for  the  land 
which  defendant  had  previously  taken  and  was  then  occupy- 
ing with  its  switch  track. 

(b)  That  access  to  part  of  plaintiff's  land  is  not  prevented 
by  the  switch  above  mentioned,  and,  if  access  is  in  some  degree 
impeded,  the  damages  which  plaintiff  claims  in  his  petition  as 
being  caused  thereby  are  grossly  exaggerated. 

(c)  That  plaintiff  is  a  stranger  to  and  without  any  rights 
under  the  contract  for  right  of  way  made  with  a  former  owner 
of  the  land,  and  his  suit  on  this  contract  must  therefore  be 
rejected. 
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(d)  That  defendant  had  the  legal  right  to  make  a  prelimi- 
nary survey  for  its  contemplated  new  switch,  and  that  it  did 
make  such  a  survey  without  damage  to  plaintiff's  property, 
but  has  never  actually  built  the  contemplated  new  switch ;  and 
plaintiff's  claim  for  damages  is  fictitious  and  wholly  un- 
founded. 

There  can  be  no  right  to  punitory  damages.  The  judge  a 
quo  gave  judgment  in  favor  of  plaintiff: 

First,  for  the  value  of  three  acres  of  land,  which  he  found 
had  been  taken  for,  and  were  being  occupied  by,  the  switch, 
at  $300  an  acre ;  in  all,  $900. 

Second,  for  $100,  amount  of  damages  done  by  the  prelimi- 
nary survey. 

Third,  ordering  the  defendant  to  build  the  fences,  ditches, 
etc.,  within  a  year;  and,  if  it  should  not  build  them  in  that 
time,  to  pay  the  plaintiff  $500  with  which  to  build  them,  and 
the  defendant  to  maintain  them  thereafter. 

The  other  demands  of  plaintiff  were  rejected. 

The  defendant  appealed,  and  the  plaintiff  has  answered 
praying  for  the  amendment  of  the  lower  court's  judgment. 

By  defendant's  appropriation  with  the  tacit  *^^  consent  of 
the  owner  at  the  time,  the  right  to  the  strip  of  land  passed 
from  the  owner  to  the  appropriator — the  right  became  segre- 
gated from  the  property,  and  the  owner  became  a  creditor  for 
the  value  of  the  property  taken.  The  right  was  personal. 
The  owner  at  the  time  had  a  claim  personally  for  the  amount. 

The  purchaser  by  the  act  of  purchase  does  not  become  in- 
vested with  a  right  to  the  value  of  the  property  taken  unless 
the  right  is  transferred  with  the  property. 

In  a  leading  case  (St.  Julien  v.  Morgan's  R.  R.  Co.,  35  La. 
Ann.  924)  it  was  decided  that  the  owner  is  concluded  from 
reclaiming  his  property  free  of  servitude  imposed  thereon  if 
he  failed  to  object  to  the  appropriation  in  due  time.  He  is 
allowed  compensation  for  value  instead  of  the  property  taken. 
The  right  inures  to  him  personally  and  not  to  successive 
owners.  This  right  to  recover  compensation  is  not  connected 
with  the  title. 

In  the  cited  case,  the  plaintiff  sought  to  return  into  pos- 
session of  the  property  and  to  have  himself  recognized  as  the 
owner  with  all  the  rights  which  the  word  "owner"  implies. 

The  railroad  track,  instead  of  being  the  track  of  a  quasi- 
public  corporation,  would  have  become,  had  his  demand  been 
granted,  to  the  extent  that  plaintiff  claimed,  the  private  prop- 
erty of  the  plaintiff. 

The  court  in  the  cited  case  solved  the  difficulty  by  which 
it  was  confronted  by  relegating  the  plaintiff  in  that  case  to  a 
compensation  for  value. 

In  another  case,  the  court  holds  that  plaintiffs  "should  have 
denied  defendant's  access  and  have  prevented  it  by  using  legal 
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process";  that  defendants  thereby  became  creditors  for  value: 
Boudier  v.  Morgan's  L.  &  T.  R.  R.  Co.,  35  La.  Ann.  947. 

The  company  was  not  a  trespasser,  but  had  acquired,  by  ab- 
solute silence,  an  absolute  '*2'*  right:  Day  v.  New  Orleans  P. 
R.  R.  Co.,  36  La.  Ann.  244. 

Again,  his  acquiescence  did  not  prejudice  his  claim  to  dam- 
ages: Lawrence  v.  Morgan's  etc.  R.  R.,  39  La.  Ann.  427, 
4  Am.  St.  Rep.  265,  2  South.  69. 

The  owner  has  a  right  to  damages ;  he  cannot,  however,  treat 
the  entry  as  a  trespass  for  which  the  company  is  liable  at  the 
place  of  the  asserted  injury:  St.  Julien  v.  Morgan's  etc.  R.  R. 
Co.,  39  La.  Ann.  1063,  3  South.  280. 

Again,  this  court  said :  ' '  The  claim  is  in  the  nature  of  a  per- 
sonal action  for  value  of  the  land":  Mitchell  v.  New  Orleans 
&  N.  E.  R  R.  Co.,  41  La.  Ann.  363,  6  South.  522. 

There  are  other  decisions  to  the  same  effect  and  not  one  to 
the  contrary. 

The  question  is  settled  by  repeated  decisions.  If  it  were  res 
nova,  it  would,  perhaps,  be  different. 

This  brings  us  to  a  consideration  of  the  question  whether 
the  plaintiff  owns  the  right  and  has  the  authority  to  sue  the 
defendant  for  the  value. 

Under  prior  decisions,  he  does  not  have  the  right  to  sue  for 
value  or  damages,  as  it  was  not  sold  to  his  vendor,  and  his 
vendor  did  not  sell  it  to  him. 

The  taking  of  the  right  of  way  was  done  many  years  prior 
to  plaintiff's  becoming  the  owner  of  the  land. 

In  order  that  a  vendee  may  have  the  right  of  his  vendor 
in  this  respect,  as  it  is  a  personal  rigbt,  there  must  be  a  special 
subrogation  to  him  by  his  vendor. 

That  point  was  conclusively  decided  in  the  following  cases : 
Matthews  v.  Alsworth,  45  La.  Ann.  465,  12  South.  518 ;  Brad- 
ford V.  Damare,  46  La.  Ann.  1530,  16  South.  487 ;  and  in  the 
case  recently  decided  of  McCutchen  v.  Texas  &  P.  R.  R.  Co., 
118  La.  436;  43  South.  42. 

The  damages  done  by  the  preliminary  survey  gives  rise  to 
the  next  question  for  decision. 

The  defendant  unlawfully  acted  in  the  matter  of  this  sur- 
vey, in  that  it  took  possession  of  plaintiff's  property,  cut  down 
his  ^^^  trees  (about  fifty -two  in  number),  and  made  an  open- 
ing through  his  woods.  They  were  small  trees,  it  is  true,  of  no 
great  value.  Yet  this  was  an  infringement  upon  plaintiff's 
right  of  property  for  which  defendant  should  be  made  to  pay. 
The  amount  allowed  for  this  item,  viz.,  $100,  is  not  too  large ; 
it  cannot  be  less  in  view  of  defendant's  invasion  of  plaintiff's 
right  of  property.  No  one  prompted  by  right  feeling  will 
trespass  upon  the  land  of  another  and  cut  down  his  trees  with- 
out at  least  seeking  his  permission. 
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We  come  to  a  consideration  of  plaintiff's  claim  for  the  fail- 
ure of  defendant  to  make  ditches,  put  up  fences,  and  construct 
crossings  along  the  right  of  way. 

This  was  never  done,  although  in  the  Lochte  deed  to  plain- 
tiff's author  the  defendant  had  bound  itself  to  make  these  im- 
provements.    Subsequently,  the  plaintiff  bought  the  property. 

The  right  followed  the  property  and  was  not  personal  to  the 
owner. 

The  original  owner  acquired  the  right  as  a  servitude  for  the 
benefit  of  the  estate  and  not  for  his  own  benefit. 

"Without  the  stipulation  in  the  first  deed,  plaintiff  had  a 
right  to  these  improvements;  the  railroad  track  was  laid 
across  plaintiff's  land;  the  defendant  had  no  reason  to  expect 
that  it  could  take  the  land  and  escape  making  these  improve- 
ments to  drain  the  land  and  afford  a  crossing  to  the  owner. 
It  is  in  itself  a  right  to  servitude  which  plaintiff's  author  had 
acquired  and  which  passed  to  the  subsequent  owner. 

The  defendant  cannot  keep  the  right  of  way  and  deny  to  the 
owner  the  improvements  always  made  by  railroad  companies 
in  the  interest  of  the  owner. 

The  court  a  quo  condemned  the  defendant  to  make  these  im- 
provements for  which  it  had  by  agreement  made  itself  liable, 
and  for  *^^  which  it  was  liable  under  every  principle  of  right 
and  justice.     It  should  make  them. 

To  the  end  of  protecting  the  land,  it  became  a  part  of  plain- 
tiff's right  to  a  servitude.  It  became  a  part  of  the  place,  a 
part  of  the  right  bought. 

The  other  items  claimed  bj''  plaintiff  are  not  allowed,  as  they 
are  not  sufficiently  sustained  by  the  evidence.  It  follows  that 
the  motion  to  amend  before  referred  to  is  overruled. 

For  reasons  assigned,  the  judgment  appealed  from  is 
amended  by  striking  therefrom  $900,  amount  allowed  for  the 
value  of  the  land. 

As  amended,  the  judgment  is  affirmed,  at  appellant's  costs. 

Provosty,  J.,  takes  no  part,  not  having  heard  the  argument. 

ON  application  for  rehearing. 

PER  CURIAM.  Our  decree  herein  is  amended  by  condemn- 
ing the  plaintiff  and  appellee,  instead  of  the  appellant,  to  pay 
the  costs  of  appeal,  and,  as  thus  amended,  is  reaffirmed,  and 
the  applications  for  a  rehearing  are  refused  in  all  other  re- 
spects. 


The  Lerjnl  Title  to  Property  Appropriated  to  the  Use  of  a  'Railroad 
or  Telegraph  Company  Tvith  the  acquiescence  of  its  owner  cannot  there- 
after be  assorted  against  the  company  by  the  owner:  Babcock  v. 
Chicago  &  Northwestern  Ey.  Co.,  81  Am,  St.  Eep.  845;  Charleston 
etc.  Ey.  Co.  v.  Hughes,  105  Ga.  1,  70  Am.  St.  Eep.  17;  but  he  does 
act,  however,  loso  his  right  to  recover  compensation  for  the  property 
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taken:  Oliver  v.  Pittsburgh  B.  E.  Co.,  131  Pa.  408,  17  Am.  St.  Eep. 
814;  Thornton  v.  Sheffield  etc.  E.  E.  Co.,  84  Ala.  109,  5  Am.  St.  Eep. 
337. 

An  Equitable  Action  for  Compensation  may  he  Maintained  by  the 
owner  of  land  appropriated  by  a  railroad  or  telegraph  company.  He 
is  not  restricted  to  the  right  to  recover  such  in  a  condemnation 
proceeding  where  the  company  does  not  make  him  a  party  to  such 
a  proceeding:  Phillips  v.  Postal  Telegraph  Cable  Co.,  130  N.  C.  513, 
89  Am.  St.  Eep.  868;  Babcock  v.  Chicago  &  Northwestern  Ey.  Co., 
107  Wis.  280,  81  Am.  St.  Eep.  843;  Florida  Southern  E.  E.  Co.  v. 
Hill,  40  Fla.  1,  74  Am.  St.  Eep.  124;  Cohen  v,  St.  Louis  etc.  E.  Co., 
34  Kan.  158,  55  Am.  Eep.  242. 

Abandonment  of  the  Use  of  the  Property  by  a  corporation  after  its 
appropriation  does  not  defeat  the  owner's  right  to  compensation: 
Babcock  v.  Chicago  &  Northwestern  Ey.  Co.,  107  Wis.  280,  81  Am. 
St.  Eep.  845;  Penn  Mutual  Life  Ins.  Co.  v.  Heirs,  141  111.  35,  33 
Am.  St.  Eep,  273;  and  see  note  to  Matter  of  Water  Commrs.,  86  Am. 
Dec.  202. 

An  Equitable  Lien,  in  the  Nature  of  a  Vendor's  Lien,  may  be  asserted 
by  an  owner  of  property  appropriated  by  a  railroad  company  who 
elects  to  regard  the  appropriation  as  made  under  the  right  of  eminent 
domain,  which  lien  may  be  enforced  as  a  charge  upon  the  company's 
interest  in  the  land  and  the  improvements  thereon:  Florida  Southern 
E.  E.  Co.  v.  Hill,  40  Fla.  1,  74  Am,  St.  Eep.  124. 

The  Bight  to  Becover  Compensation  for  the  construction  of  a  railroad 
is  personal  to  the  owner  of  the  land  and  does  not  pass  by  a  con- 
veyance of  the  land:  McFadden  v.  Johnson,  72  Pa.  335,  13  Am. 
Eep.  681. 

A  Bailroad  Company  Which  Entered  upon  Land  with  the  consent  of 
the  owner  or  mortgagor,  and  without  objection  from  anyone  con- 
structed and  maintained  its  road  for  fifteen  years,  without  acquiring 
title  or  paying  damages,  cannot  be  considered  as  a  trespasser:  St. 
Johnsbury  etc.  E.  Co.  v.  Williard,  61  Vt.  134,  15  Am.  St.  Eep.  887; 
Lafferty  v.  Schuylkill  etc.  E.  Co.,  124  Pa.  297,  10  Am.  St.  Eep.  587. 


[WILLIAMS  V.  UNION  FERRY  COMPANY. 

[126  La.  502,  52  South.  678.] 

FERRY — ^Negligence  of  Passenger  Boarding  Boat, — The  plain- 
tiffs' mother,  in  attempting  to  board  a  ferry-boat,  fell  into  the 
Mississippi  river  and  was  drowned.  They  sue  the  ferry  company  for 
damages  as  having  caused  her  death  by  leaving  open  a  gate  at  the 
end  of  a  gangway  leading  to  the  boat,  thereby  misleading  her  into 
the  belief  that  she  (the  boat)  was  safely  moored  to  the  wharf,  and 
impliedly  inviting  plaintiffs'  mother  to  go  on,  when  in  fact  the 
ferry  had  swung  out  into  the  stream.  The  jury  before  which  the 
case  came  rendered  a  verdict  in  favor  of  defend'ant,  and  plaintiffs 
have  appealed.  The  judgment  appealed  from  is  affirmed.  The  death 
of  the  woman  was  due  to  her  own  rashness  and  negligence,     (p.  547.) 

FERRY — Boarding  Boat  After  Starting, — One  who  attempts  to 
board  a  ferry-boat  after  it  has  commenced  to  leave  its  dock  and 
who,  in  attempting  to  jump  upon  it,  falls  into  the  water  and  is 
drowned,  must  be  held  to  have  assumed  the  risk  of  so  doing  and 
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to  have  been,  killed  by  her  own  negligence.  (By  the  editor.)  (p. 
548.) 

FERRY — Negligence. — The  Leaving  Open  of  a  Gate  at  the  end 

of  a  gangway  down  which  passengers  have  to  pass  to  enter  a  boat, 
where  the  attendant  circumstances  are  such  as  to  lull  the  approach- 
ing passengers  into  false  security  and  mislead  them  by  the  reason- 
able belief  that  the  boat  is  still  tied  to  her  usual  landing  place, 
constitutes  negligence  on  the  part  of  the  ferry  company  operating 
the  boat.     (By  the  editor.)     (p.  548.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Geo.  W.  Flynn  and  M.  D.  Dimitry,  for  the  appellants. 
Frank  E.  Rainold,  for  the  appellee. 

603  NICHOLLS,  J.  Plaintiffs  are  the  heirs  of  Marie  Will- 
iams, and  seek  to  recover  from  the  defendant  company  thirty 
thousand  dollars  and  interest  as  damages  for  her  death,  which 
they  claim  was  the  result  of  its  fault.  They  alleged  that  the 
Union  Ferry  Company,  a  corporation  duly  organized,  having 
a  domicile  and  doing  business  in  the  city  of  New  Orleans,  is 
justly  and  truly  indebted  unto  petitioners  in  the  full  sum  of 
thirty  thousand  dollars  for  this,  to  wit: 

That  the  said  Union  Ferry  Company  owns,  conducts  and 
operates  what  is  known  as  the  "Third  District  Ferry"  of  the 
city  of  New  Orleans,  and  that  said  defendant  company  did 
own  and  conduct  and  operate  on  the  night  of  February  4, 
1909,  the  said  ferry-boats,  landing,  and  the  approaches  used 
in  connection  therewith,  and  particularly  the  ferry-boat 
"Hattie,"  and  the  landing  pontoon  bridge  and  the  approaches 
at  the  head  of  Oliver  street,  in  the  fifth  district  of  the  city  of 
New  Orleans,  or  what  is  commonly  known  as  Algiers,  receiv- 
ing passengers  at  that  point,  accepting  ferriage,  and  agreeing 
to  transport  and  deliver  them  without  injury  to  the  head  of 
Barracks  street  in  the  third  district  of  ^^4  ^Yi\^  city;  that  on 
the  night  above  set  forth  petitioners'  mother,  the  late  widow, 
Marie  Williams,  while  returning  home  in  the  third  district  of 
this  city  after  having  attended  church  in  Algiers,  was 
drowned;  that  her  death  was  due  to  the  gross  carelessness, 
negligence  and  want  of  skill  of  the  defendant  company  and 
its  employees;  that  after  having  paid  her  fare  in  the  ferry- 
house  of  the  Algiers  landing  she  descended  the  walk  or  ap- 
proach to  a  floating  pontoon  or  landing,  which  landing  is  in- 
closed in  a  fence  constructed  and  maintained  by  the  defend- 
ant company  for  the  purpose  of  protecting  its  patrons,  in 
which  said  fence  is  placed  a  gate,  and  when  said  gate  is  open 
it  indicates  that  it  is  safe  for  passengers  to  embark  on  the 
ferry  from  the  pontoon  or  landing;  the  open  gate  further 
shows  that  the  ferry  is  properly  landed,  and  that  it  is  without 
danger  for  passengers  to  board  same ;  that  on  the  night  above 
set  forth,  when  petitioners'  mother  had    reached  the  afore- 
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described  pontoon,  finding  the  ferry  at  the  landing  and  the 
gate  on  the  pontoon  opened,  inviting  her  to  embark  on  the 
ferry  "Hattie,"  giving  her  assurance  of  her  safety  to  do  so, 
and  indicating  that  it  was  without  danger;  that  on  the  even- 
ing of  the  accident  it  was  very  inclement,  and  the  rain  was 
pouring  down  in  torrents,  requiring  of  the  defendant  com- 
pany an  exercise  of  unusual  care  and  caution  in  the  handling 
and  conduct  of  its  ferry  and  landing,  all  of  which  it  failed 
to  do,  not  even  carrying  out  its  own  regulations  for  the  safety 
of  its  patrons  as  it  was  customary  to  do,  but  with  utter  dis- 
regard of  its  duty,  and  through  gross  and  criminal  negligence 
of  its  servants  and  employees  in  charge  of  the  ferry  and  land- 
ing, the  said  defendant  allowed  the  forepart  of  the  bow  of  the 
ferry  to  swing  out,  thereby  opening  a  space  between  the  land- 
ing and  the  ferry  itself,  and  when  petitioners'  mother  at- 
tempted to  board  she  was  precipitfited  into  the  river ;  that  act- 
ing under  the  invitation  of  the  ^**'  opened  gate,  giving  her 
assurance  of  her  safety  to  board  the  ferry,  she  attempted  to 
step  on  the  said  ferry-boat,  when  she  walked  into  the  inter- 
vening space,  and  was  as  alread}""  stated  precipitated  into  the 
river;  that  the  bow  of  the  said  ferry  continued  to  swing  out 
farther,  and  after  a  short  intei'val  the  signal  was  given  to  go 
ahead,  the  rear  line  was  unloosed,  and  the  ferry  proceeded 
on  its  trip  across  the  river  regardless  of  the  fact  that  peti- 
tioners' mother  was  floating  on  the  top  of  the  water,  her  skirt 
acting  as  a  float,  and  that  she  remained  in  that  position  for  a 
period  of  some  ten  minutes;  that  the  drowning  woman  called 
and  begged  for  assistance  at  the  top  of  her  voice,  and  although 
the  defendant's  employee  stood  directly  on  the  edge  of  the 
ferry,  and  within  hearing  distance  of  the  drowning  woman, 
he  made  no  effort  to  render  any  assistance  of  any  kind  what- 
soever, not  even  throwing  to  her  the  rope  that  he  had  in  his 
hand  at  the  time;  that  certain  passengers,  Paul  Vidivovich 
and  L.  Christinsen  by  name,  seeing  the  terrible  position  of  the 
woman,  jumped  back  from  the  ferry  to  the  landing  or  pon- 
toon, and  made  every  effort  to  rescue  her  from  her  perilous 
position,  and  would  have  probably  succeeded  in  doing  so  had 
it  not  been  for  the  fact  that  after  petitioners'  mother  had 
fallen  overboard  the  ferry  was  signaled  to  go  ahead,  and  did 
go  ahead,  creating  an  eddy  or  current,  which  carried  her  out 
in  the  river  and  beyond  the  reach  of  the  passengers,  who 
jumped  back  on  the  landing,  and  who  were  making  every 
effort  to  rescue  her;  that  the  company's  employee  was  within 
a  few  feet  of  the  engine-room,  and  could  have  easily  called  to 
or  signaled  the  engineer  to  stop  the  boat,  but  due  to  his  un- 
skillfulness,  gross  and  criminal  negligence,  and  want  of  care, 
he  made  no  effort  either  to  stop  the  ferry  or  to  aid  and  assist 
the  passengers  that  were  attempting  to  rescue  her,  although  the 
passengers  who  had  jumped  from  the  ferry  to  the  pontoon 
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B06  ^gj-e  begging  and  insisting  on  the  company's  employees 
and  servants  to  throw  out  a  rope  or  float  of  some  kind  to  aid 
and  assist  the  drowning  woman;  that  the  death  of  petitioners' 
mother  was  due  entirely  to  the  gross  negligence,  carelessness 
and  want  of  skill  of  the  defendant  company  and  its  servants 
in  allowing  the  gate  to  remain  open  after  the  ferry  had  partly 
left  the  landing,  and  also  to  the  fact  that  the  employee  whose 
duty  it  was  to  close  the  gate  was  absent  from  his  post  and 
failed  to  perform  his  duties;  that  the  said  employee,  Leon  le 
Opeo  by  name,  stated  shortly  after  the  accident  to  the  passen- 
gers and  police  that  he  had  forgotten  to  close  the  gate,  and 
admitted  his  gross  and  criminal  negligence,  want  of  care,  and 
disregard  of  the  safety  of  human  life;  that  petitioners' 
mother's  death  was  also  due  to  gross  negligence,  want  of  care 
and  caution,  on  the  part  of  the  defendant  in  allowing  a  simple- 
minded  youth,  whose  name  is  presently  unknown  to  petition- 
ers, too  young  and  inexperienced  to  operate  its  ferry  in  the 
absence  of  its  regular  emploj^ee  who  failed  to  perform  his 
duties;  that  petitioners'  mother's  death  was  not  only  due  to 
the  fact  that  defendant's  servants  failed  to  close  the  gate  on 
the  pontoon,  the  same  being  open,  and  inviting  her  to  board 
the  ferry,  but  also  in  allowing  incompetent,  unskilled,  unre- 
liable, and  too  youthful  employees  to  perform  the  duties  of 
those  regularly  assigned  for  this  work ;  that  the  defendant 
company  could  have  prevented  the  injury  and  death  of  peti- 
tioners' mother  by  closing  the  gate,  and  subsequently  thereto, 
by  an  average  care  and  diligence,  when  she  had  fallen  in  the 
river,  and  which  it  is  its  duty  so  to  do.  Petitioners  claim  five 
thousand  dollars  for  the  suffering  of  their  mother,  and  twenty- 
five  thousand  dollars  for  petitioners'  loss  of  her  comfort, 
society,  and  motherly  affection;  that  previous  to  the  negligent 
drowning  of  petitioners'  mother  she  was  in  good  health,  and 
had  the  usual  life  expectancy.  Your  further  named  ''**^  peti- 
tioner, Eloise  Williams,  wife  of  Optilus  Sanders,  asks  that  she 
]>e  authorized  to  file  this  suit,  and  to  stand  in  judgment  herein. 

In  view  of  the  premises,  petitioners  pray  that  the  said  Union 
Ferry  Company,  through  its  proper  officer,  be  cited  to  appear 
and  answer  this  petition,  and,  after  due  proceedings  had,  be 
condemned  to  pay  petitioners  the  full  sum  of  thirty  thousand 
dollars,  with  interest  from  date  of  judgment,  and  for  costs  and 
for  all  general  relief.  Your  fourthly  named  petitioner  prays 
that  she  be  authorized  to  file  this  suit  and  to  stand  in  judg- 
ment herein. 

Defendant  answered.  After  pleading  a  general  denial,  it 
averred  that  if  plaintiffs'  mother  met  her  death  as  alleged,  she 
did  so  through  no  fault  of  respondent,  its  servants,  agents,  or 
employees,  but  that  she  met  her  death  by  drowning  through 
her  own  fault,  carelessness  and  negligenr-e  in  attempting  to 
board  the  ferry-boat,  which  was  then  under  way  and  moving, 
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at  a  time  and  place  and  in  the  manner  and  under  circum- 
stances when  it  was  imprudent  for  her  to  do  so. 

Further  answering,  respondent  averred  that  if  it  be  shown 
that  respondent  was  in  any  waj'-  negligent,  and  that  the 
drowned  woman-  was  plaintiffs'  mother,  her  actions  contrib- 
uted to  the  cause  of  her  death  and  bar  any  recovery  against 
respondent.  In  view  of  the  premises,  respondent  prays  to  be 
hence  dismissed,  with  costs. 

The  case  was  tried  before  a  jury,  which  returned  a  verdict 
in  favor  of  the  defendant.  Judgment  was  rendered  accord- 
ingly, and  plaintiffs  have  appealed. 

The  plaintiffs  invoke  in  this  case  the  application  of  the  rule 
announced  in  19  Cyc.  511,  and  Dougherty  v.  N.  Y.  Cent.  Ry. 
Co.  (Sup.),  86  N.  Y.  Supp.  746,  that,  where  a  company 
operating  a  ferry-boat  moors  its  boat  and  keeps  open  the  gate, 
it  fhereby  invites  a  passenger  °^^  and  gives  assurance  that  it 
is  safe  to  do  so. 

They  also  urge  that  a  passenger  is  justified  in  assuming 
that,  when  the  guard-rails  are  taken  down  or  the  place  opened 
for  passengers  to  pass  off,  the  boat  will  remain  securely  fast- 
ened; he  may  also  assume  that  the  landing  place  is  in  a  safe 
condition,  and  need  not  examine  particularly  to  see  if  there 
is  a  vacant  place  between  the  bridge  and  the  boat:  19  Cyc. 
508;  Spiro  v.  Long  Island  Co.,  21  Misc.  Rep.  683,  47  N.  Y. 
Supp.  1093;  St.  John  v.  MacDonald,  14  Can.  Sup.  Ct.  1; 
Palmer  v.  New  Jersey  R.  Co.,  33  N.  J.  L.  90. 

They  maintain  that,  reduced  to  its  simplest  form,  the  rule 
may  be  stated  to  be  that  the  carrier  is  bound  to  exercise  the 
strictest  diligence  in  receiving  a  passenger,  conveying  him  to 
his  destination,  and  setting  him  down  safely,  as  the  means  of 
conveyance  and  the  circumstances  of  the  cases  will  permit :  Le 
Blanc  V.  Sweet,  107  La.  355,  90  Am.  St.  Rep.  303,  31  South. 
766;  5  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  538;  Lehman  v. 
Louisiana  R.  R.  Co.,  37  La.  Ann.  705;  Turner  v.  Vicksburg 
etc.  R.  R.  Co.,  37  La.  Ann.  648,  53  Am.  Rep.  514. 

They  refer  the  court  to  Patton  v.  Pickles,  50  La.  Ann.  857. 
24  South.  290;  Julien  v.  The  Wade  Hampton,  27  La.  Ann. 
377 ;  Philadelphia  etc.  R.  R.  Co.  v.  Anderson,  94  Pa.  351,  39 
Am.  Rep.  787 ;  Ency.  of  PI.  &  Pr.  399 ;  Aiken  v.  Southern  Pac. 
Co.,  104  La.  157,  29  South.  1. 

The  evidence  shows  that  on  February  14,  1909,  at  8  o'clock 
in  the  evening,  the  steam  ferry-boat  "Hattie,"  belonging  to 
and  operated  by  the  defendant  company,  was  at  her  landing 
in  Algiers,  moored  fore  and  aft,  recei^'ing  passengers  for  the 
last  trip  which  she  was  to  make  for  the  day,  to  the  foot  of 
Barracks  street  in  the  city  proper. 

The  evening  was  dark,  and  the  rain  was  falling.  The  usual 
hour  for  leaving  having  been  reached,  the  boat  gave  its  cus- 
tomary signals  to  warn  all  would-be  passengers.     The  steam 
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whistle  had  been  blown,  and  the  boat's  ^^^  bell  rung.  The 
boat  was  lying  as  usual  at  the  pontoon  wharf  with  her  head 
downstream,  because  of  the  strong  eddy  existing  at  that  point. 
The  customary  signals  of  departure  had  also  been  given  to 
the  boat's  employees.  The  front  line  was  thrown  off  from  the 
caril  by  a  deck-hand.  The  boat  got  under  way.  The  bow  was 
swung  into  the  stream  away  from  the  pontoon  until  the  boat 
was  at  an  angle  from  the  pontoon  of  about  seventy  degrees 
with  the  pontoon  landing  and  the  bank  of  the  river,  the  bow 
being  about  seventy  feet  out  in  the  stream. 

The  boat  had  backed  up  with  her  engines,  and  the  stern  line 
had  been  somewhat  slackened  to  aid  in  making  the  swing. 
The  stern  end  of  the  boat  was  about  three  feet  from  the  pon- 
toon. 

It  was  usual  after  the  signals  for  departure  had  been  given 
for  the  clerk  of  the  boat,  before  leaving,  to  shut  a  gate,  sepa- 
rating the  gangway  down  which  passengers  had  to  pass  from 
the  ferry-house  to  the  pontoon  below,  and,  having  done  so,  to 
immediately  throw  a  bar  across  the  opening  in  the  boat's  rails, 
by  means  of  w^hich  entrance  to  it  was  effected. 

On  this  particular  evening  the  gate  having  been  injured  in 
some  manner,  it  was  not  shut,  but  the  entrance  on  the  boat 
was  closed  as  usual  by  a  bar.  The  departure  of  the  boat  on 
this  particular  evening  conformed  in  every  respect  to  the 
usual  method  of  departure,  with  the  simple  exception  that  the 
gate  at  the  end  of  the  gangway  was  left  open. 

While  things  were  in  this  situation,  the  plaintiffs'  mother, 
returning  from  church  in  Algiers  to  the  main  city,  entered  the 
ferry-house,  paid  her  fare,  and  passed  down  the  gangway. 
She  ran  down  the  gangway  through  the  open  gate  onto  the 
pontoon  bridge.  She  did  not  attempt  to  reach  the  boat  by 
moving  forward  on  the  pontoon  directly  opposite.  Instead 
of  doing  this  she  turned  to  the  left  when  she  had  passed  the 
gate,  and  ran  toward  the  stern  of  the  boat,  the  latter  being 
•"****  still  a  few  feet  from  the  pontoon.  When  she  entered  the 
ferry-house  she  realized  that  she  was  late,  and  hoped  by  hurry- 
ing forward  to  be  able  to  get  on  board  the  boat.  When  she 
reached  the  gate  she  saw  that  it  was  impossible  to  do  so  at 
the  usual  place  for  entering  upon  it,  as  the  boat  at  that  point 
was  far  off  in  the  stream.  The  lamps  along  the  gangway  and 
the  electric  lights  upon  the  boat  disclosed  the  exact  situation. 

She  assumed  the  risk  of  jumping  onto  the  boat  at  its  stern 
»nd,  where  the  intervening  space  between  it  and  the  pontoon 
was  shorter,  and  in  the  attempt  fell  into  the  river  and  was 
drowned. 

Accidents  of  this  kind  to  passengers  when  reaching  ferries 
after  the  boat  has  left  its  moorings  are  not  unusual,  but  it 
cannot  be  reasonably  claimed  that  the  ferry  company  should 
be  held  responsible  for  the  results  of  the  public's  own  reckless- 
ness or  want  of  ordinary  prudence. 
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We  can  readily  conceive  of  a  case  where  it  should  be  re- 
sponsible for  leaving  open  a  gate  at  the  end  of  a  gangway- 
down  which  passengers  have  to  pass  to  enter  a  boat.  It 
should  be,  where  the  attendant  circumstances  are  such  as  to 
lull  the  approaching  passengers  into  false  security  and  mis- 
lead them  by  the  reasonable  belief  that  the  boat  was  still  tied 
to  her  usual  landing  place.  The  testimony  in  this  case  does 
not  show  facts  of  that  character;  on  the  contrary,  it  discloses 
a  state  of  affairs  which  would  make  injuries  that  a  person  has 
received  himself  from  his  own  rash  conduct,  to  be  suffered  and 
paid  for  not  by  himself  but  by  another  person,  who  had  not  in 
any  way  brought  them  about. 

The  defendant  should  have  closed  the  gate  leading  out  from 
the  gangway  on  the  pontoon  before  the  boat  swung  into  the 
stream,  but  that  fact  was  not  the  proximate  cause  of  the 
woman's  death.  That  was  due  to  her  want  of  ordinary  cau- 
tion and  prudence  in  regard  to  her  own  safety.  For  the  re- 
sult of  ^^^  her  dangerous  attempt  to  jump  upon  the  boat  at 
an  unusual,  unwarranted  and  unauthorized  place,  her  heirs 
must  legally  bear  the  consequences :  Tatum  v.  Rock  Island  etc. 
R.  Co.,  124  La.  92.1,  50  South.  796;  Taylor  v.  Palmer  &  Co., 
324  La.  531,  50  South.  522;  Baltimore  &  P.  R.  R.  Co.  v.  Jones, 
95  U.  S.  439,  24  L.  ed.  506 ;  Summers  v.  Crescent  City  R.  R. 
Co.,  34  La.  Ann.  139,  44  Am.  Rep.  419 ;  Childs  v.  New  Orleans 
Citv  R.  Co.,  33  La.  Ann.  154;  Wood  on  Railway  Law,  1155; 
Knight  V.  Pontchartrain  R.  R.  Co.,  23  La.  Ann.  462;  Phillips 
v.  Rensselaer  R  R.,  49  N.  Y.  177 ;  Chicago  &  N.  W.  R.  R.  v. 
Scates,  90  111.  586. 

The  judgment  appealed  from  Ls  not  erroneous.  It  is  hereby 
affirmed. 


Open  Safety  Gates  at  a  Crossing,  Which  Should  "be  Closed  in  Case 
of  Danger,  are  an  Invitation  to  Cross;  and  while  this  does  not  relieve 
one  about  to  cross  from  his  duty  to  exercise  ordinary  care,  it  is  a 
fact  for  crfnsideration  in  determining  whether  or  not  he  did  use 
ordinary  care:  Carlin  v.  Grand  Trunk  Ey.  Co.,  243  111.  64,  134  Am. 
St.  Eep.  354;  Slattery  v.  New  York  etc.  R.  E.  Co.,  203  Mass.  453, 
133  Am.  St.  Eep.  311;  Messinger  v.  Pennsylvania  E.  E.  Co.,  215  Pa. 
497,  114  Am.  St.  Eep.  970;  Koch  V.  Southern  California  Ey.  Co.,  148 
Cal.  677,  113  Am.  St.  Eep.  332;  Northern  Central  Ey.  Co.  v.  State, 
100  Md.  404,  108  Am.  St.  Eep.  439. 

The  Public  have  a  Bight  to  Rely  upon  a  Flagman  Stationed  at  a 
Crossing  Doing  His  Duty,  and  the  carrier  placing  him  there  is  liable 
for  injury  caused  by  his  neglect  of  duty:  Mitchell  v.  Illinois  Central 
E.  E.  Co.,  110  La.  630,  98  Am.  St.  Eep.  472;  Pennsylvania  Co,  v. 
Sloan,  125  111.  72,  8  Am.  St.  Eep.  337. 

A  Carrier  mu^t  Keep  Its  Depots,  Stations,  and  the  Approaches  Thereto 
in  a  Seasonably  Safe  Condition  for  its  passengers,  otherwise  it  will  be 
guilty  of  negligence,  and  liable  for  injuries  suffered  therefrom:  Louis- 
ville etc.  E.  E.  Co.  V.  Miller,  134  Ky,  716,  135  Am.  St.  Eep.  433; 
Bates  V.  Chicago  etc.  Ey.  Co.,  140  Wis.  235,  133  Am.  St.  Eep.  1069; 
Mangum  V.   North   Carolina   E.   E.   Co.,   145   N,   C.   152,   122   Am,   St. 
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Eep.  437;  Abbot  v.  Oregon  E.  E.  Co.,  46  Or.  549,  114  Am.  St.  Eep. 
885:  Pineus  v.  Atlantic  etc.  E.  E.  Co.,  140  N.  C.  450,  111  Am.  St. 
Eep.  856;  Jackson  v.  Natchez  etc.  Ey.  Co.,  114  La.  981,  108  Am. 
St.  Eep.  366;  Barktr  v.  Ohio  Eiver  E.  E.  Co.,  51  W.  Va.  42-^,  90 
Am.  St.  Eep.  808;  Jordan  v.  New  York  etc.  E.  E.  Co.,  165  Mass. 
346,  52  Am.  St.  Eep.  522;  Fullerton  v.  Fordyce,  121  Mo.  1,  42  Am. 
St.  Eep.  516;  Pennsylvania  Co.  v.  Marion,  123  Ind.  415,  18  Am.  St. 
Eep.  330;  Lucas  v.  Pennsylvania  Co.,  12-0  Ind.  205;  Alabama  Great 
Southern  E.  E.  Co.  v.  Arnold,  84  Ala.  159;  Moses  v.  Louisville  etc. 
E.  E.  Co.,  39  La.  649,  4  Am.  St.  Eep.  649. 


McCORMACK  v.  ROBIN. 

[126  La.  594,  52   South.  779.] 

PUBLIC  STREETS — Duty  to  Keep  Unobstructed. — The  charter 
of  the  city  of  New  Orleans  requires  it  to  keep  "open  and  free  from 
obstruction  all  streets,"  and  the  right  of  a  citizen  to  recover  dam- 
ages for  injury  sustained  by  reason  of  a  failure  in  the  discharge  of 
the  mandatory  duty  thus  imposed  is  beyond  question,     (p.  551.) 

PUBLIC  STREETS — Right  to  Assiune  Safe  Condition.— Streets 
and  sidewalks  are  intended  for  free  and  constant  use,  and  those 
who  use  them  h9,ve  the  right  to  assume  that  they  are  safe,  and  are 
not  expected  to  exercise  the  care  that  would  be  required  in  traversing 
a  jungle,     (p.  551.) 

PUBLIC  STREETS— Block  of  Stone  as  Obstruction.- A  lady 
who  starts  from  her  home  on  one  of  the  principal  streets  of  New 
Orleans,  after  nightfall,  to  go  to  the  theater,  and,  whilst  putting 
on  her  gloves  and  contemplating  the  catching  of  an  approaching 
street-car,  fails  to  see,  and  falls  over,  a  block  of  stone,  which  had 
been  placed  on  the  banquette  by  a  paving  contractor,  employed  by 
the  city,  is  not  guilty  of  such  negligence  as  will  preclude  her  from 
recovering  damages  for  the  injury  thereby  sustained,     (p.  552.) 

PUBLIC  STREET — Stepping-stone  as  Nuisance. — An  obstruc- 
tion, like  dirt  upon  a  boy's  face,  is  matter  out  of  place,  and  that 
which  may  be  a  stepping-stone,  when  in  a  position  where  it  is  needed 
and  can  be  used  as  such,  becomes  an  obstruction  when  occupying  a 
jJace  intended  for  other  use,  and  where  it  is  not  needed  and  cannot 
be  so  used.  And  so,  though  a  block  of  stone  which  spans  a  gutter 
may  serve  a  useful  purpose,  as  a  stepping-stone,  where  a  pavement 
has  been  laid,  the  asphaltum  surface  of  which  runs  smoothly  down 
to  the  curb,  which,  there  being  no  gutter,  may  serve  as  a  stepping- 
stone,  and,  incidentally  to  the  paving,  the  block  has  been  removed 
from  its  position  and  placed  within  the  curb,  on  the  banquette,  it 
ceases  to  be  a  stepping-stone  and  becomes  a  nuisance,     (p.  553.) 

PUBLIC  STREET— Stepping-stone — Who  Liable  for.— Where 
a  paving  contractor,  employed  and  directed  by  the  city,  as  an  inci- 
dent to  his  work,  removes  a  stepping-stone,  which  spans  a  gutter, 
and  places  it  on  the  banquette,  where  it  becomes  a  nuisance,  the 
city  and  the  contractor,  and  not  the  owner  of  the  property  in  front 
of  which  the  paving  is  done,  are  the  parties  who  are  liable  for  tho 
resulting  damage  to  a  citizen  who  falls  over  the  stone,  (p.  553.) 
(Syllabi  by  the  court.) 
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I.  D.  Moore,  city  attorney,  and  John  F,  C.  Waldo,  assistant 
city  attorney,  for  the  appellant  City  of  New  Orleans. 

B.  R.  Forman  and  Rufus  J.  Paddock,  for  the  appellant 
McCormack. 

"W.  S.  Parkerson,  for  the  appellees  Robin. 

'^^'^  MONROE,  J.  This  is  an  action  in  damages  for  per- 
sonal injuries  sustained  by  plaintiff  in  falling  over  a  stone 
block  that  was  lying  on  the  banquette  in  front  of  the  house 
^^^  owned  by  the  defendant  INIrs.  Robin,  and  rented  to  Mrs. 
White.  Plaintiff  sues  Mrs.  Robin  and  her  husband,  also  the 
city  of  New  Orleans ;  and  defendants,  in  effect,  plead  the  gen- 
eral denial  and  contributory  negligence,  the  city  calling  Mrs. 
Robin  in  warranty.  The  facts  are  as  follows:  Plaintiff  is 
rather  an  elderly  lady,  who  occupied  a  house  on  the  river  side 
of  St.  Charles  street,  the  front  door  of  which  is,  say,  one  hun- 
dred and  twenty-five  feet  below  the  corner  of  St.  Joseph  street. 
She  had  moved  in  there  in  October,  1904,  and  had  not  had 
occasion  to  pay  much  attention  to  the  banquette  between  her 
house  and  St.  Joseph  street  up  to  the  time  of  the  accident, 
which  occurred  between  7  and  8  o'clock  on  the  evening  of 
December  27,  1904,  and  she  does  not  appear  to  have  been 
aware  that,  immediately  in  front  of  the  Robin  house,  which  is 
between  the  house  occupied  by  her  and  the  corner,  there  was 
lying,  on  the  banquette,  inside  of  the  curbstone,  and  in  a  eater- 
cornered  position,  a  block  of  stone  about  three  feet  square  and, 
probably,  eight  or  ten  inches  thick.  It  had  formerly  occupied 
a  position  extending  from  the  curbstone  across  the  gutter  and 
served  as  a  stepping-stone.  A  year,  or  perhaps  two  years, 
before  the  accident,  however,  St.  Charles  street  had  been 
paved  by  the  city,  or  under  its  direction,  with  asphaltum,  and 
the  stone  had  been  moved,  no  doubt  by  the  paving  contractor, 
to  the  position  in  which  the  plaintiff  unfortunately  found,  and 
fell  over,  it.  On  the  evening  mentioned,  she,  Mr.  Laine  (who 
died  before  the  trial  in  the  district  court),  Mr.  Marigny  and 
his  sister,  Mrs.  Coleman,  left  plaintiff's  house  with  the  inten- 
tion of  going  to  the  theater.  Mr.  Laine  went  somewhat  in  ad- 
vance in  order  to  stop  the  street-car,' which  was  just  turning 
into  St.  Charles  street,  at  Lee  Circle,  a  block  above,  the  two 
ladies  followed,  plaintiff  being  on  the  right,  nearer  the  curb, 
and  being  engaged  in  putting  on  her  gloves,  and  Mr.  IMarigny 
being  in  the  rear.  Plaintiff  testifies  that  the  light  ^^'^  was 
bad ;  in  fact,  that  it  was  rather  dark.  On  the  other  hand,  de- 
fendants' witnesses  say  that,  diagonally  across  the  street,  at 
a  distance  of,  perhaps,  one  hundred  feet  or  more,  there  were 
two  electric  lights  in  front  of  a  saloon,  and  that  there  was  a 
city  light  over  the  intersection  of  the  streets;  also,  that  the 
hall  light  in  the  Robin  house  threw  some  rays  on  the  banquette. 
Upon  the  whole,  however,  though  very  likely  plaintiff  could 
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have  seen  the  stone  if  she  had  been  looking  closely,  we  find  no 
reason  to  doubt  her  statement  that  the  light  was  bad.  She 
says  that  she  was  not  hurrying,  but  Mrs.  White  testifies  that 
plaintiff  told  her,  the  next  day,  that  she  was  hurrying. 
Whether  she  was  or  not,  she  failed  to  see  the  stone,  and, 
stumbling  over  it,  fell,  and  was  knocked  senseless,  sustaining 
injuries  which  laid  her  up  for  several  weeks,  and  incapacitated 
her  for  some  time  longer.  Mr.  Kracke,  an  active  man  of  forty, 
testifies  that,  though  he  sees  fairly  well,  with  his  glasses  on, 
he  stumbled  over  the  same  stone.  Mrs.  White  had  been  occu- 
pying the  Robin  house  as  a  tenant  for  about  ten  years,  and 
she  testifies  that  Dr.  Robin,  who  represents  his  wife,  rarely 
visited  the  place,  and  that,  some  time  after  the  accident,  she 
asked  him  to  give  her  the  stone  over  which  plaintiff  had  fallen, 
for  her  church,  which  he  readily  consented  to  do,  saying  that 
he  was  not  aware  that  there  was  such  a  stone.  It  is  fairly 
evident  that  he  did  not  know  that,  as  the  result  of  the  paving 
which  the  city  had  done,  the  stone  had  been  misplaced  and 
had  become  a  dangerous  obstruction  to  the  banquette,  the  fact 
being,  as  we  take  it,  that,  after  the  street  wa^  paved  with  as- 
phalt, there  was  no  place  and  no  use  for  such  a  stone.  Mrs. 
White  concluded  not  to  take  the  stone,  after  it  had  been  given 
to  her,  and,  some  time  later,  it  disappeared,  and  the  record 
does  not  inform  us  what  became  of  it.  The  trial  in  the  dis- 
trict court  resulted  in  a  verdict  and  judgment  in  favor  of 
plaintiff  and  against  the  city  of  New  ^^*  Orleans  for  five  hun- 
dred dollars,  the  demand  against  Mrs.  Robin  being  rejected. 
The  city  and  the  plaintiff  have  appealed. 

The  charter  of  the  city  of  New  Orleans  requires  it  to  "keep 
open  and  free  from  obstruction  all  streets":  Act  45  of  1896, 
sec.  14.  The  right  of  the  citizen  to  recover  damages  for  in- 
juries sustained  by  reason  of  the  failure  of  a  municipal  cor- 
poration to  discharge  the  mandatory  duty  thus  imposed  on 
it  is  beyond  question :  Dillon  on  Municipal  Corporations,  4th 
ed.,  p.  887,  sec.  731,  p.  1203,  sec.  980,  p.  1284,  sec.  1020;  Bus- 
well's  Law  of  Personal  Injuries,  sees.  53,  167;  Lorenz  v.  City 
of  New  Orleans,  114  La.  802,  38  South.  566;  Weinhart  v. 
City  of  New  Orleans,  125  La.  351,  51  South.  286 ;  Gueble  v. 
Town  of  Lafayette,  121  La,  909,  46  South.  917 ;  5  Thompson 
on  Negligence,  p.  497,  sec.  6022.  No  doubt,  the  person  in- 
jured may,  by  his  own  negligence,  so  contribute  to  the  injury 
as  to  preclude  the  recovery  of  damages,  but  streets  and  side- 
walks are  intended  for  free  and  constant  use,  and  those  who 
use  them  have  the  right  to  assume  that  they  are  safe,  and  they 
are  not  expected  to  exercise  the  care  which  would  be  required 
in  traversing  a  jungle.  As  has  been  held  by  this  court:  "All 
that  is  required  of  a  pedestrian  upon  the  street  is  ordinary 
care,  and  this  does  not  necessitate  his  looking  constantly  where 
he  is  going He  has  the  right  to  assume  that  the  road- 
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way  is  safe  for  travel":  Weber  v.  Union  etc.  Co.,  118  La.  77, 
42  South.  652,  12  Ann.  Cas.  1012  (syllabus). 

In  another  case,  in  which  a  man,  with  poor  eyes  and  a  basket 
on  his  head,  fell  into  an  excavation  which  was  left  in  the  side- 
walk, it  said:  "With  his  poor  eyes  and  his  basket  on  his  head, 
he  was  not  particularly  well  situated  to  discover  the  hole  into 
which  he  had  walked,  but  the  sidewalk  is  intended  for  such  as 
he,  as  well  as  for  those  with  good  eyes  and  who  carry  no 
baskets,  and  he  had  the  right  to  assume,  within  reasonable 
limits,  that  if  it  had  been  made  unsafe,  those  who  made  it  so 
would  warn  him  of  the  fact  or  protect  him  from  danger": 
^^^  Rock  V.  American  Const.  Co.,  120  La.  831,  45  South.  741, 
14  L.  R.  A.,  N.  S.,  653. 

The  plaintiff  in  the  present  case  had  lost  one  of  her  eyes, 
many  years  before  the  accident,  but  she  testified  that  she  had 
experienced  no  difficulty  in  going  about  on  that  account ;  and 
we  are  not  prepared  to  hold  that  the  feminine  habit  of  putting 
on  gloves  between  the  front  door  and  the  street-car,  whilst  en 
route  to  the  theater  in  the  city  of  New  Orleans,  exhibits  such 
reckless  disregard  of  danger  to  life  and  limb  as  to  preclude 
the  recovery  of  damages  resulting  from  the  failure  of  those 
whose  duty  it  is  to  keep  the  route  free  from  obstruction. 

The  learned  counsel  for  the  city  of  New  Orleans  says  in  his 
able  brief:  "A  carriage  block,  or  stepping-stone,  upon  a  side- 
walk, in  front  of  a  house,  at  or  beside  the  curb,  which  does  not 
interfere  with  the  use  of  the  roadway,  nor,  to  any  reasonable 
extent,  with  the  use  of  the  sidewalk,  does  not  constitute  a  pub- 
lie  nuisance,  and  is  a  reasonable  and  proper  use  of  the  side- 
walk, and  the  municipality  is  not  liable  in  damages  for  injuries 
sustained  by  a  person  who  stumbles  over  the  stone." 

And  he  cites  a  number  of  authorities  in  support  of  the 
proposition,  in  which  it  is  held  that  water  hydrants,  trees, 
hitching-posts,  telegraph  poles,  awning-posts  and  stepping- 
stones  have  been  held  to  be  permissible,  from  custom,  based  on 
necessity.  *  Thus,  in  Dubois  v.  City  of  Kingston,  102  N.  Y. 
219,  55  Am.  Rep.  804.  6  N.  E.  273  (one  of  the  cases  cited),  it 
was  said:  "The  courts  have  gone  quite  far  in  holding  such 
corporations  [municipal  corporations]  to  a  very  strict  re- 
sponsibility in  reference  to  accidents  caused  by  a  failure  to 
keep  the  streets  and  sidewalks  in  proper  and  safe  condition, 
but  it  would  be  adding  to  the  corporate  liability  beyond  rea- 
sonable limits  to  hold  that  stepping-stones,  which  are  almost 
a  necessity  in  providing  for  the  interest,  comfort,  and  con- 
venience of  the  public,  in  the  maintenance  of  the  walks, 
avenues,  and  streets,  constitute  a  nuisance  and  obstruction, 
and  that  corporations  are  liable  for  damages  by  reason  of  acci- 
dents caused  thereby." 

We  concur,  in  the  main,  in  the  doctrine  enunciated  in  the 
cases  thus  referred  to,  and,  if  the  plaintiff  in  this  ease  had  been 
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injured  ^^^  by  coming  in  contact  v/ith  a  hydrant,  hitching- 
post,  telegraph  pole,  awning-post,  or  stepping-stone  which  was 
shown  to  be  a  reasonable  necessity  or  convenience,  and  the 
maintenance  of  which  was  shown  to  be  sanctioned  by  time  and 
usage,  we  should  find  for  the  defendant.  But,  though  step- 
ping-stones, extending  from  the  curbs  across  the  gutters,  have 
been,  and,  on  some  streets,  are  still,  reasonably  necessary  in 
New  Orleans,  the  evidence  shows  that  the  street,  upon  the  side- 
walk of  which  the  stepping-stone  here  in  question  w'as  lying, 
was  paved,  a  year  or  two  before  the  date  of  the  accident,  with 
asphaltum,  and,  as  an  incident  to  the  paving,  that  the  stone 
was  moved  from  the  position  which  it  then  occupied  and  placed 
inside  of  the  curb,  catercornered,  on  the  sidewalk,  where,  so 
far  as  we  are  informed,  it  was  not  only  useless,  but  an  un- 
mitigated nuisance.  Mrs.  White  (defendant's  witness)  says: 
"It  had  spanned  the  gutter  until  the  city  removed  it  and 
placed  it  inside  the  curb,  three  or  four  inches,  just  enough  to 
keep  it  from  being  on  the  curb,  but  fiat  on  the  banquette"-^ 
a  statement  which  she  afterward  corrected  by  saying  that  the 
moving  of  the  stone  was  done  by  the  paving  contractor  (who 
did  the  w^ork  under  the  direction  of  the  city).  An  obstruc- 
tion, like  dirt  on  a  boy's  face,  is  merely  matter  out  of  place, 
and  that  which  may  be  a  stepping-stone,  when  in  a  position 
where  it  is  needed  and  can  be  used  as  such,  becomes  an  ob- 
struction when  occupying  a  place  intended  for  other  use,  and 
where  it  is  not  needed  and  cannot  be  so  used.  If,  as  we  as- 
sume is  the  case,  there  is,  now,  no  gutter  on  St.  Charles  street, 
and,  the  asphaltum,  extending  smoothly  down,  a  vehicle  may 
be  driven  up  to  the  curb,  and  the  curb  rises  to  the  height  of 
an  ordinary  carriage  step,  the  stone,  three  feet  square  and 
eight  or  ten  inches  high,  lying  catercornered  on  the  banquette, 
inside  the  curb,  cannot  be  called  a  stepping-stone,  since  it  is 
not  needed,  and  cannot  be  used  for  the  purpose  indicated  by 
the  name.  It  is  ^^^  merely  an  obstruction  on  the  banquette, 
and  a  nuisance ;  and,  as  it  became  so  by  reason  of  the  act  of  the 
paving  contractor,  employed  by  the  city,  the  city,  and,  per- 
haps, the  contractor,  and  not  the  owner  of  the  property  in 
front  of  which  the  paving  was  done,  are  the  parties  who  should 
be  held  liable  for  the  resulting  damage. 
The  judgment  is  accordingly  affirmed. 

Provosty,  J.,  takes  no  part,  not  having  heard  the  argument. 

The  Lmhility  of  Municipal  Corporations  to  Persons  Injured  by  Reason 
of  Defective  or  Dangerous  Streets  is  the  subject  of  notes  to  Dudley  v. 
City  of  Flemingsbuig,  103  Am.  St.  Kep.  257;  Goddard  v.  Inhabitants 
of  Harpswell,  30  Am.  St.  Rep.  384;  and  Browning  v.  City  of  Spring- 
field, 63  Am.  Dec.  350. 

What  Municipal  Corporations  are  Answerable  for  Injuries  Due  to 
Defects  in  Streets  and  Other  Public  Places  is  the  subject  of  a  note  to 
Carson  v.  City  of  Genesee,  108  Am,  St.  Eep,  136. 
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A  Municipal  Corporation  must  Use  Ordinary  Care  to  see  that  its 
Btreets  are  safe  for  travelers:  Webster  v.  City  of  Vansburg,  130  Ky. 
320,  132  Am.  St.  Rep.  392;  White  v.  City  of  New  Bern,  146  N.  C. 
447,  125  Am.  St.  Rep.  476;  Clifton  v.  Philadelphia,  217  Pa.  102,  118 
Am.  St.  Eep.  906. 

If  a  City  Negligently  Allows  a  Public  Street  to  Remain  in  a  Danger- 
ous Condition,  It  mtist  Respond  in  Damages  to  one  who  ventures  thereon 
in  search  of  recreation  or  when  called  to  do  so  by  duty  and  who  is 
injured  by  such  danger  while  exercising  ordinary  care:  Evans  v. 
Philadelphia,  205  Pa.  193,  97  Am.  St.  Rep.  732. 

It  is  the  Duty  of  a  City  to  Keep  Its  Streets  Free  from  Nuisances, 
Defects  and  Obstructions  caused  by  itself,  or  by  third  persons  if  it  has 
actual  or  constructive  notice  in  time  to  abate  the  nuisance  or 
remove  the  defect  or  obstruction:  Benton  v.  City  of  St.  Louis,  217 
Mo.  687,  129  Am.  St.  Rep.  561;  White  v.  City  of  New  Bern,  146 
N.  C.  447,  125  Am.  St.  Rep.  476;  and  it  is  not  relieved  from  liability 
because  the  sidewalks  were  built  by  the  abutting  owners:  Benton  v. 
City  of  St.  Louis,  217  Mo.  687,  129  Am.  St.  Rep.  561.  The  obligation 
is  only  to  keep  the  streets  safe  for  the  ordinary  requirements  of 
streets.  A  city  is  under  no  obligation  to  keep  its  sidewalks  safe 
for  roller-skating,  yet  if  a  person  on  skates  suffers  an  injury  because 
of  a  hole  in  a  sidewalk  of  which  the  city  had  constructive  notice, 
and  which  was  more  or  less  dangerous  to  persons  passing,  whether 
walking  or  on  skates,  the  city  may  be  held  liable:  Collins  v.  Phila- 
delphia, 227  Pa.  121,  136  Am.  St.  Rep.  873;  and  the  fact  that  a 
child  was  playing  in  the  street  when  injured  will  not  bar  a  recovery: 
Gibson  v.  Huntington,  38  W.  Va.  117,  45  Am.  St.  Eep.  853;  nor  will 
the  fact  that  the  child  was  rolling  a  hoop  on  the  defective  side- 
walk: Chicago  v.  Keefe,  114  111.  222,  55  Am.  St.  Rep.  860. 

A  City  has  Been  Held  Liable  for  injury  to  a  pedestrian  caused  by 
his  tripping  over  a  hose  stretched  across  a  sidewalk  for  the  purpose 
of  flushing  sewers:  City  and  County  of  Denver  v.  Maurer,  47  Colo. 
209,  135  Am.  St.  R«p.  210;  by  the  projection  of  steps  into  the  side- 
walk, it  having  the  power  of  summary  removal  thereof:  White  v. 
City  of  New  Bern,  146  N.  C.  447,  125  Am.  St.  Eep.  476;  by  a 
projecting  coal  hole,  if  it  knew,  or  if  by  exercising  reasonable  care 
it  should  have  known,  of  the  defect:  Smart  v.  Kansas  City,  208  Mo. 
162,  123  Am.  St.  Rep.  415;  and,  while  a  city  is  not  bound  to  main- 
tain an  even  or  perfect  grade  in  its  streets,  it  was  held  liable  for 
an  injury  caused  by  a  sudden  drop  or  step  of  seven  or  eight  inches: 
Blyhl  V.  Village  of  Waterville,  55  Minn.  115,  47  Am.  St.  Eep.  596. 

Streets  in  Hands  of  Contractor. — A  city  cannot  relieve  itself  from 
its  obligation  to  keep  its  streets  in  a  safe  condition  by  turning  them 
over  to  a  paving  contractor,  and  if  the  contractor  leaves  them  in  an 
unsafe  condition,  from  which  injury  results,  the  city  will  be  held 
liable:  Hughes  v.  City  of  Detroit,  161  Mich.  283,  137  Am.  St.  Rep. 
504;  Turner  v.  City  of  Newburgh,  109  N.  Y.  301,  4  Am.  St.  Rep.  453; 
but  where  a  city  has  let  the  work  of  excavating  in  a  street  to  an 
independent  contractor,  it  will  not  be  held  liable  for  injuries  suffered 
through  the  negligence  of  the  contractor's  servants:  Deming  v.  Ter- 
minal Railway  of  Buffalo,  169  N.  Y.  1,  88  Am.  St.  Rep.  521;  and  see 
note  to  Covington  Bridge  Co.  v.  Steinbrock,  76  Am.  St.  Rep.  417. 

The  Tendency  of  the  Legislative  Enactments  has  been  in  the  direction 
of  making  less,  rather  than  more,  stringent  rules  of  municipal  liability 
in  cases  of  accidents  to  persons  using  sidewalks:  Gastel  v.  City  of 
New  York,  194  N.  Y.  15,  128  Am.  St.  Rep.  540. 
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A.  M.  CAMPAU  REALTY  COIVIPANY  v.  CITY  OF 
DETROIT. 

[162  Mich.  243,  127  N.  W.  365.] 

BOUNDARIES — Lands  Covered  by  Water. — The  boundary  line 
between  two  riparian  owners,  as  to  the  land  covered  by  water,  is 
not  in  any  way  dependent  upon  the  direction  of  the  lines  on  land, 
but  the  lines  from  shore  should  run,  as  near  as  may  be,  perpendicular 
to  the  course  of  the  stream,     (p.  556.) 

APPEAL — Nonprejudicial  Error. — An  error  which  gives  to  the 
appellant  more  than  he  is  entitled  to  is  not  prejudicial  and  will  not, 
therefore,  be  reviewed,     (p.  558.) 

William  F.  MeCorkle  and  Beaumont,  Smith  &  Harris,  for 
the  complainant. 

Richard  I.  Lawson  and  P.  J.  M.  Hally,  for  the  defendants. 

244  STONE,  J.  The  bill  of  complaint  in  this  cause  was 
filed  to  quiet  complainant's  alleged  title  to  a  triangular  parcel 
of  land  and  dock  frontage  in  the  city  of  Detroit,  on  the  Detroit 
river;  also  to  remove  a  cloud  arising  from  defendant's  claim 
of  title  thereto;  also  to  permanently  enjoin  defendants  from 
interfering  with  complainant's  possession  of  the  disputed  land, 
and  from  removing  complainant's  buildings  now  standing 
thereon.  The  answer  denies  all  material  averments  of  the  bill. 
It  insists  that  the  title  to  the  disputed  parcel  is  in  the  city, 
and  that  complainant  is  in  wrongful  possession  thereof .  Upon 
the  hearing  on  pleadings  and  proofs  a  decree  was  entered  for 
the  complainant  in  accordance  with  the  prayer  of  the  bill,  and 
the  defendants  have  appealed. 

In  this  court  the  complainant  contended  that  the  decree  of 
the  circuit  court  should  stand  for  either  of  two  reasons:  (a) 
The  west  line  of  the  disputed  triangle  is  the  correct  westerly 
line  of  that  portion  of  complainant's  lot  193;  (b)  Or  if  this 
is  not  so,  then  complainant  has  acquired  title  to  the  disputed 
triangle  by  adverse  possession. 

(555) 
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It  appears  that  the  complainant  is  the  owner  of  a  parcel  of 
land  fronting  on  the  Detroit  river,  bounded  on  the  east  by 
Randolph  street,  on  the  north  by  a  public  alley,  and  on  the 
west  by  property  belonging  to  the  city  of  Detroit,  and  used 
by  it  for  a  public  lighting  plant.  Complainant's  property  is 
described  as  lots  193  and  27  (the  latter  north  of  the  former) 
of  section  4,  of  governor  and  judges'  plan  of  Detroit.  This 
property  is  almost  entirely  covered  by  brick  and  sheet-iron 
buildings,  which  have  been  standing  for  many  years.  Upon 
the  entire  river  front  complainant  and  its  predecessors  in  title 
have  maintained  a  private  dock,  extending  out  into  the  river, 
with  the  same  western  boundary  lines,  for  about  forty  yeai^. 

^*^  The  defendant  city  owns  the  property  lying  west  of 
complainant's  property.  It  comprises  lots  192  and  170  (the 
latter  north  of  the  former)  of  said  section  4,  governor  and 
judges'  plan.     It  also  has  a  dock  along  the  front  of  its  land. 

The  parcel  in  dispute  is  a  triangle  which  was  originally 
wholly  under  water.  It  has  its  apex  at  a  point  where  the 
lot  line,  on  land,  between  lots  192  and  193,  intersects  the  old 
shore  or  water  line.  The  easterly  line  of  this  triangle  is  this 
lot  line  extended  out  into  the  river  to  the  thread  of  the  stream. 
The  westerly  line  of  the  disputed  triangle  is  a  line,  extending 
from  the  apex  of  this  triangle  on  the  old  shore  line,  and  run- 
ning out  into  the  river  to,  and  at  right  angles  with,  the  thread 
of  the  stream.  The  westerly  line  of  complainant's  dock,  and 
of  a  sheet-iron  shed  standing  on  the  dock,  is  identical  with  the 
westerly  line  of  the  disputed  triangle. 

The  location  of  the  disputed  parcel  can  be  seen  from  the 
following  sketch,  the  lines  A  C  and  B  C  indicating  the  west 
and  east  lines  of  the  triangle.  C  E  D  is  a  part  of  complain- 
ant's dock,  and  is  included  in  the  disputed  triangle  CAB. 

It  is  well  settled  in  this  state  that  the  boundary  line  between 
two  adjoining  riparian  owners,  as  to  the  land  covered  by  water, 
is  not  in  any  way  dependent  upon  the  direction  of  the  lines 
on  land,  But  that  the  lines  from  the  shore  should  run,  as  near 
as  may  be,  perpendicular  to  the  course  of  the  stream:  Clark 
V.  Campau,  19  Mich.  325 ;  Lorman  v.  Benson,  8  Mich.  18,  77 
Am.  Dec.  435;  Rice  v.  Ruddiman,  10  Mich.  125;  Bay  City 
Gaslight  Co.  v.  Industrial  Works,  28  Mich.  182;  Maxwell  v. 
Bay  City  Bridge  Co.,  41  Mich.  453,  2  N.  W.  639 ;  Backus  v. 
City  of  Detroit,  49  Mich.  110,  43  Am.  Rep.  447,  13  N.  W.  380 ; 
Webber  v.  Pere  Marquette  Boom  Co.,  62  Mich.  626,  30  N.  W. 
469 ;  Grand  Rapids  Ice  &  Coal  Co.  v.  South  Grand  Rapids  Ice 
&  Coal  Co.,  102  Mich.  227,  47  Am.  St.  Rep.  516,  60  N.  W.  681, 
25  L.  R.  A.  815  ;  Pittsburgh  etc.  Iron  Co.  v.  Lake  24«  Superior 
Iron  Co.,  118  Mich.  109,  76  N.  W.  395. 

We  do  not  understand  that  defendants'  counsel  disputes 
the  above  proposition,  or  its  application  to  this  case.     We 
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quote  from  his  brief  wherein  he  says:  "We  are  entirely  sat- 
isfied, and  agree  with  counsel  for  complainant,  that  the  bound- 
ary line  between  adjoining  riparian  owners,  as  to  the  land 
covered  by  water,  is  not  in  any  way  dependent  upon  the  direc- 
tion of  the  lines  on  land,  but  that  the  line  from  the  shore 
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should  be  run,  as  near  as  may  be,  perpendicularly  to  the  course 
of  the  stream :  Clark  v.  Campau,  19  Mich.  325.  But  the  de- 
cree entered  in  the  lower  court  in  this  case  does  not  follow 
that  rule  of  law,  as  a  glance  at  the  decree  will  disclose.  At 
the  bottom  of  page  6  of  complainant's  brief  it  is  said:  'The 
west  line  of  the  disputed  triangle  is  a  line  running  approxi- 
mately at  right  angles  to  the  thread  of  the  stream.'  ^^"^  Why 
not  run  the  line  exactly  at  right  angles  with  the  thread  of  the 
stream,  and  have  the  decree  so  declare,  if  it  is  to  stand?  No 
reason  is  given  for  the  departure  from  the  rule." 

Complainant  answers  this  criticism  of  the  decree  by  stating 
that  if  the  west  line  of  the  disputed  parcel  ran  exactly  at  right 
angles  to  the  thread  of  the  stream,  it  would  be  placed  still 
farther  west  than  it  is,  and  the  undisputed  evidence  in  the 
record  supports  this  position.  The  witness  George  Jerome  tes- 
tified :  ' '  The  westerly  line  of  the  property  in  dispute,  the  dock 
property,  we  projected  to  the  harbor  line  to  make  nearly  a 
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right  angle.  It  would  be  less  than  a  right  angle.  In  other 
words,  if  the  line  made  is  a  right  angle,  it  would  have  to  be 
carried  a  little  bit  farther  west." 

Appellants  would  seem  to  have  no  reason  to  complain  be- 
cause of  the  line  fixed  by  the  decree. 

Being  of  the  opinion  that  the  case  is  ruled  by  application, 
as  between  adjoining  riparian  owners,  of  the  doctrine  above 
stated,  we  do  not  consider  the  question  of  adverse  possession. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 

Bird,  C.  J.,  and  McAlvay,  Brooke  and  Blair,  JJ.,  concurred. 


The  Side  Lines  of  Lands  Extending  to  Low-water  Marie  must  be  run 
In  the  nearest  direction,  and  without  any  regard  to  the  course  of 
the  side  lines  on  the  upland.  The  mode  of  applying  this  rule  is  to 
draw  a  base  line  from  the  two  corners  of  each  lot  where  they  strike 
the  shore  and  from  those  two  corners  extend  parallel  lines  to  the 
low-water  mark.  If  the  line  of  the  shore  is  straight,  there  will  be 
no  interference  in  running  the  parallel  lines.  If  the  lands  are  situ- 
ated on  a  cove  or  the  shore  line  is  regularly  or  irregularly  curved, 
there  will  be  an  interference  with  running  such  lines,  and  the  loss 
occasioned  by  it  must  be  equally  borne  or  the  gain  equally  enjoyed 
by  the  contiguous  owners:  Emerson  v.  Taylor,  9  Greenl.  42,  23  Am. 
Dec.   531. 

The  Eumiing  of  Side  Lines  of  Water  Lots  is  the  subject  of  a  note  to 
Emerson  v.  Taylor,  23  Am.  Dec.  536. 

Waters  and  Watercourses  as  Boundary  Lines  is  the  subject  of  a  note 
to  Allen  V.  Weber,  27  Am.  St.  Eep.  56,  and  of  a  note  to  Ball  v.  Slack, 
30  Am.  Dec.  278. 

General  Eules  for  the  Location  of  Boundaries  is  the  subject  of  a 
note  to  Matheny  v.  Allen,  129  Am.  St.  Eep.  990. 


MICHIGAN  SAVINGS  BANK  v.  DIME  SAVINGS  BANK. 

[162  Mich.  297,  127  N.  W.  364.] 

CORPORATIONS — ^Use  of  Similar  Names. — Relief  In  Equity 
against  the  use  by  one  corporation  of  a  name  similar  to  that  of  an- 
other corporation  carrying  on  the  same  character  of  business  is 
granted,  because  experience  has  demonstrated  that  the  public  is  mis- 
led, and  the  corporation  first  established  is  defrauded  on  account  of 
the  similarity  of  the  names,     (p.  560.) 

BANKS — Similarity  of  Names. — The  Statutes  (2  Comp.  Laws, 
sec.  6091)  prohibiting  the  use  by  a  bank  of  a  name  similar  to  that 
of  another  bank,  and  Act  No.  232  (Pub.  Acts  1903),  prohibiting  the 
use  by  a  corporation  of  a  name  similar  to  that  of  another  corpora- 
tion, were  intended  to  prevent  the  public  being  misled  or  the  older 
institution  being  defrauded,  and  to  render  resort  to  the  courts  for 
relief  from  such  conditions  unnecessary,     (p.  560.) 

CORPORATIONS — Similarity  of  Names — Injunction. — ^In  an 
action  to  enjoin  the  use  of  a  name  by  a  corporation  upon  the  ground 
that   it   ii   too   similar   to   that    of   another    corporation,   the   inquiry 
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must  be  whether  it  is  likely  that  the  public  will  be  misled,  and 
whether  the  complaining  corporation  is  likely  to  be  injured.  Ex- 
perience, not  in  the  particular  case,  but  in  other  cases,  must  be 
employed  in  determining  the  fact.  Mere  conjecture  is  not  sufficient. 
(p.  560.) 

CORPOBATIONS — Similarity  of  Names. — The  name  "Bank  of 
Michigan"  is  not  so  similar  to  "Michigan  Savings  Bank,"  in  the 
absence  of  fraud  or  estoppel,  as  to  prevent  the  use  of  the  former. 
(pp.  560,  561.) 

Stellwagen  &  MacKay,  for  the  appellant. 
Wilkinson,  Post  &  Oxtoby,  for  the  appellee. 

2»8  OSTRANDER,  J.  The  complainant  has  for  more  than 
thirty  years  conducted  a  general  banking  business  in  the  city 
of  Detroit  under  the  name  and  style  "Michigan  Savings 
Bank,"  its  corporate  name  being  "Michigan  Savings  Bank 
of  Detroit,  Mich."  The  defendant  bank  has  also  conducted 
a  general  banking  business  in  the  same  city  since  the  year 
1884,  its  corporate  name  being  "The  Dime  Savings  Bank  of 
Detroit,  Mich."  The  Dime  Savings  Bank  acquired  the  busi- 
ness of  the  Citizens'  Savings  Bank  of  the  same  city  and  there- 
upon elected  and  determined  to  change  its  name  to  "The  Bank 
of  Michigan,"  and  for  that  purpose  resolved  to  amend  its 
articles  of  association.  This  action  was  taken,  notwithstand- 
ing protests  from  officers  of  the  Michigan  Savings  Bank, 
which,  in  consequence,  filed  its  bill  in  the  circuit  court  for  the 
county  of  Wayne,  in  chancery,  against  the  Dime  Savings 
Bank,  the  county  clerk  of  Wayne  county,  the  Secretary  of 
State  and  the  commissioner  of  banking,  praying  that  the  de- 
fendant bank  be  enjoined  from  using  the  name  "The  Bank 
of  Michigan"  or  any  other  name  similar  in  any  material  re- 
spect to  the  name  of  defendant,  from  executing  a  certificate 
setting  forth  that  it  has  amended  its  articles  of  association  by 
changing  its  corporate  name  as  aforesaid,  and  from  recording 
the  same  either  in  the  office  of  the  county  clerk,  the  commis- 
sioner of  banking,  or  the  Secretary  of  State,  and  that  the  at- 
tempted action  of  its  stockholders  with  reference  to  the  change 
of  its  corporate  name  be  declared  to  be  of  no  eff'ect.  There 
were  appropriate  prayers  for  relief  as  to  the  other  defend- 
ants. The  bill  was  answered  by  the  defendant  bank,  testi- 
mony was  taken,  and  a  decree  was  entered  in  accordance  with 
the  prayer  of  the  bill.     The  Dime  Savings  Bank  has  appealed. 

It  is  not  claimed  that  the  defendant  bank  has  any  fraud- 
ulent purpose — a  design  to  mislead  the  public  or  to  injure 
complainant — in  changing  its  corporate  name.  No  director 
of  one  bank  i^  also  a  director  of  the  other,  no  contract  rela- 
tions between  the  tM'o  institutions  are  relied  upon  by  the  com- 
plainant, and  defendant  bank  is  not  estopped  to  ^^^  use  the 
name.     But  it  is  claimed  that  if  two  banks,  with  offices  upon 
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the  same  street,  in  the  same  city,  use  names  so  similar,  con- 
fusion and  injury  will  result ;  that  the  statute  forbids  the  de- 
fendant bank  to  assume  a  name  so  similar  to  that  of  complain- 
ant bank,  and  that  equitable  principles  support  the  decree 
appealed  from. 

The  banking  law,  2  Compiled  Laws,  section  6091,  requires 
persons  associating  to  organize  a  bank  to  specify  in  the  arti- 
cles of  association,  among  other  things:  "The  name  assumed 
by  such  bank,  which  shall  be,  in  no  material  respect,  similar 
to  the  name  of  any  other  bank  organized  under  the  laws  of 
this  state." 

So  Act  No.  232,  Public  Acts  of  1903,  in  section  2  thereof, 
relating  to  names  to  be  assumed  by  corporations,  contains  the 
proviso  that  "No  name  shall  be  assumed  already  in  use  by 
any  other  existing  corporation  of  this  state,  or  corporation 
lawfully  carrying  on  business  in  this  state,  or  so  nearly  similar 
as  to  lead  to  uncertainty  or  confusion. ' ' 

Courts  of  equity  are  frequently  called  upon  to  remedy  con- 
ditions which  grow  out  of  the  use  by  a  corporation  of  a  name 
similar  to  the  name  of  another  corporation,  carrying  on  a  busi- 
ness of  the  same  character.  In  such  cases  it  is  usually,  if  not 
always,  true  that  relief  is  granted  because  experience  has 
demonstrated  that  the  public  is  misled,  and  the  corporation 
first  established  is  defrauded  on  account  of  the  similarity  of 
the  names.  We  assume  that  the  statutes  referred  to  were  in- 
tended to  prevent,  to  some  extent,  the  conditions  Vv^hich  in  such 
cases,  when  they  arise,  make  a  resort  to  the  courts  necessary. 
In  this  view  of  the  legislation,  in  its  enforcement  by  the  courts 
as  a  preventive  measure,  it  is  necessary  to  consider,  in  advance 
of  a  demonstration  based  upon  experience,  and  in  a  case  where 
neither  corporation  has,  or  can  acquire,  the  general  right  to 
an  exclusive  use  of  the  words  employed  in  the  name,  whether 
it  is  likely  that  the  public  will  be  misled,  and  whether  the 
complaining  corporation  ^^^  is  likely  to  be  injured.  It  is  evi- 
dent that  experience,  not  in  the  particular  case,  but  in  other 
cases,  must  still  be  employed  in  determining  the  fact,  and  that 
mere  conjecture  that  some  confusion  may  result  is  not  ground 
for  granting  equitable  relief.  We  may  also  consider  that  if 
relief  is  refused  and  conjecture  is  in  actual  experience  made 
fact,  the  complaining  corporation  may  have  its  remedy. 

We  are  not  impressed  that  the  testimony  introduced  on  the 
part  of  complainant  supports  even  the  conjecture  that  the 
public,  using  ordinary  care,  will  be  misled  by  the  alleged  simi- 
larity of  the  names  of  these  corporations.  If  it  is  true,  and 
we  assume  that  it  is,  that  the  public  is  apt  to  seize  upon  some 
part  of  the  corporate  name  and  use  it  as  descriptive  of  the 
whole  and  as  designating  the  particular  bank,  we  may  also 
assume  that  the  words  "Michigan  Savings"  in  one  case,  and 
"the  Michigan"  in  the  other,  will  be  apt  to  be  used  and  will 
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be  properly  and  sufficiently  distinctive.  It  is  the  general  rule 
that  when  they  are  properly  descriptive,  the  use  of  geograph- 
ical words  in  a  business  name  will  not  be  enjoined,  in  the 
absence  of  estoppel  or  of  actual  fraud,  or  public  misleading. 
In  enforcing  a  statute  intended  to  prevent  some  of  these  re- 
sults, it  must  be  made  to  appear  that  it  is  reasonably  certain 
they  will  follow  the  use  of  the  name  sought  to  be  enjoined. 
The  principle  is  the  same  in  either  ease. 

The  decree  is  reversed,  and  a  decree  will  be  entered  in  this 
court  dismissing  the  bill,  w^th  costs  of  both  courts  to  the  de- 
fendant bank.  It  may  be  stated  in  the  decree  that  it  is  with- 
out prejudice  to  the  i;ight  of  complainant  to  relief,  if  actual 
injury  and  confusion  shall  result  from  defendant's  use  of  the 
proposed  corporate  name. 

Hooker,  Moore,  McAlvay  and  Brooke,  JJ.,  concurred. 


The  Names  of  Corporations  as  TrademarTcs  or  Trade  Names  are  consid- 
ered in  the  note  to  Kyle  v.  Perfection  Mattress  Co.,  85  Am.  St.  Rep. 
83.  The  same  rule  as  applies  to  firms  and  individuals  in  the  use  of 
trade  names  applies  to  corporations,  and  an  injunction  will  lie  to  re- 
strain the  simulation  and  use  by  one  corporation  of  the  name  of  a 
prior  corporation  which  tends  to  create  confusion  and  enables  fhe 
latter  corporation  to  obtain  the  business  of  the  prior  one:  Interna- 
tional Silver  Co.  v.  William  H.  Eogers  Corp.,  67  N.  J.  Eq.  646,  110 
Am.  St.  Rep.  506;  Chas.  S.  Higgins  Co.  v.  Higgins  Soap  Co.,  144  N. 
Y.  462,  43  Am.  St.  Rep.  769.  Intervention  of  the  state  is  not  neces*- 
sary  in  such  a  suit,  as  it  is  not  one  to  annul  the  corporation:  Arming- 
ton  V.  Palmer,  21  R.  I.  109,  79  Am.  St.  Rep  786;  and  if  the  name  is 
misleading  and  calculated  to  injure  the  business  of  the  prior  corpora- 
tion, the  injunction  may  be  granted  irrespective  of  good  faith  or  in- 
tent to  mislead  the  public:  Nesne  v.  Sundet,  93  Minn.  299,  106  Am. 
St.  Rep.  438. 

In  1889,  the  plaintiff  was  incorporated  under  the  name  of  North- 
western Knitting  Company,  and  engaged  in  the  business  of  knitting 
underwear  and  other  goods,  disposing  of  them  to  dealers  throughout 
the  country,  conducting  all  its  business  from  Minneapolis  and  under 
its  corporate  name.  Fifteen  years  after  the  defendant  opened  a 
factory  for  the  same  general  class  of  goods  at  Duluth,  under  the  name 
of  Northwestern  Knitting  Mill,  not  knowing  of  the  existence  of  the 
plaintiff.  The  plaintiff  did  not  learn  of  the  existence  of  the  defend- 
ant for  several  years,  and  upon  doing  so  immediately  notified  it  of 
its  prior  adoption  of  its  name  and  demanded  that  defendant  discon- 
tinue the  use  of  its  name.  It  was  held  that  by  adoption  and  long 
use  the  plaintiff  had  acquired  the  right  to  its  name  as  a  trade  name 
and  to  be  protected  in  its  use  against  unfair  competition;  that  the 
use  by  the  defendant  of  its  name  was  likely  to  cause  confusion  in 
trade,  deceive  the  public  and  prejudice  the  rights  of  the  plaintiff; 
and  that  although  the  adoption  of  its  name  by  the  defendant  was 
in  ignorance  of  the  plaintiff's  rights,  its  continued  use  after  notice 
was  presumptively  fraudulent,  and  an  injunction  against  its  further 
use  was  granted:  Northwestern  Knitting  Co.  v.  Garou,  112  Minn.  321, 
128  N.  W.  288. 

A  corporation  organized  for  the  purpose  of  selling  cloaks,  suits  and 
men's  clothing  has  no  exclusive  right  to  use  its  name  for  that  purpose 
throughout  the  state;  and  where  its  business  has  been  confined  to  a 
Am.  St.  Rep.,  Vol.  139 — 36 
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retail  and  mail  order  business  in  the  vicinity  of  one  city,  it  may  be 
enjoined  from  opening  a  branch  house  in  another  city  under  the  same 
name,  the  effect  of  which  would  be  to  defraud  the  public  and  a  part- 
nership which  had  been  doing  business  there  for  several  years  under 
the  same  name,  there  being  no  confusion  theretofore,  as  neither  had 
invaded  the  territory  of  the  other.  The  corporation  which  was  first 
in  the  use  of  the  name  ia  not  entitled  to  prevent  its  further  use  by 
the  partnership,  since  the  protection  of  a  trade  name  is  only  coexten- 
sive with  the  market:  Eastern  Outfitting  Co.  v.  Manheim,  59  Wash. 
428,  110  Pac.  23. 

A  Fraternal  Association  may  Enjoin  the  VnautTiorized  Use  of  Its 
Name:  Creswill  v.  Grand  Lodge  Knights  of  Pythias,  133  Ga.  837,  134 
Am.  St.  Bep.  231. 

The  Law  of  TradcmarTcs  and  Trade  Names  in  General  is  considered 
in  Atlas  Assur.  Co.  v.  Atlas  Ins.  Co.,  138  Iowa,  228,  128  Am.  St.  Rep. 
189;  Johnson  v.  Seabury,  71  N.  J.  Eq.  750,  124  Am.  St.  Rep.  1007; 
Giragosian  v.  Chutjian,  194  Mas®.  344,  120  Am.  St.  Rep.  570,  and 
George  G.  Fox  Co.  v.  Glynn,  191  Mass.  344,  114  Am.  St.  Rep.  619. 
The  eupreme  court  of  California  refused  to  enjoin  the  use  of  the 
Italian  word  "Tipo,"  meaning  a  kind  or  type,  as  a  trademark  for 
wines,  where  there  was  no  intent  to  deceive  or  represent  the  article 
made  by  the  defendant  as  that  of  the  plaintiff,  and  where  there  was 
a  marked  difference  in  appearance  between  the  labels,  packages  and 
forms  of  bottles  used  by  the  respective  parties,  upon  the  ground  that 
the  word  was  one  indicating  the  character,  kind,  quality  and  com- 
position of  the  article,  and  therefore  not  the  subject  of  a  trademark, 
its  expression  in  a  foreign  language  being  immaterial:  Italian-Swiss 
Colony  v.  Italian  Vineyard  Co.,  158  CaL  252,  110  Pac.  913. 


VON  BEGROW  v.  VON  BEGROW. 

[162  Mich.  349,  127  N.  W.  256.] 

DIVORCE  —  Extreme  Cruelty  —  Mental  Suffering. — A  showing 
that  a  wife  interfered  with  and  occasioned  loss  in  her  husband's  busi- 
ness by  fits  of  jealousy  or  temper;  attempted  to  strike  him  with  a 
chair;  frequented  cafes  and  places  where  liquor  was  sold  with  other 
men;  remained  out  late  at  night  and  on  one  occasion  all  night;  re- 
fused to  prepare  his  breakfast;  and  applied  to  him  such  epithets  as 
"a  dirty  dog,"  "a  street  angel"  and  "a  house  devil,"  is  sufficient  to 
entitle  the  husband  to  a  divorce  on  the  ground  of  extreme  cruelty. 
(pp.  563,  564.) 

Lehman,  Riggs  &  Lehman,  for  the  complainant. 

Robert  M.  Brownson  and  Denton  Guinness,  "for  the  de- 
fendant. 

»^»  OSTRANDER,  J.  The  bill  in  this  cause  was  filed  for 
a  divorce  from  the  bonds  of  matrimony,  and  it  is  alleged 
therein  that  the  parties  were  married  February  21,  1898,  in 
the  city  of  Detroit,  where  they  have  since  resided,  and  where 
they  lived  and  cohabited  together  as  husband  and  wife  until 
September  16,  1908.     One  child  was  born,  which  died.     The 
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charge  is  that  defendant  has  been  guilty  of  extreme  cruelty, 
which  began  soon  after  the  marriage,  and  the  particulars  are 
that  defendant  began  to  "nag"  and  annoy  complainant  by 
her  exhibitions  of  jealousy  of  women  who  bad  occasion  to  go 
to  complainant's  drug-store  to  make  purchases,  and  would 
make  remarks  which  gave  offense  to  customers  who  happened 
to  be  in  the  store ;  that  her  jealousy  had  no  foundation  in  fact, 
had  a  tendency  to  drive  away  business,  and  did  actually  cause 
complainant  to  lose  customers;  that  during  the  ^^*^  summer 
of  1907  complainant  threatened  to  procure  a  divorce  from  de- 
fendant; and  that  thereupon  the  defendant,  who  has  a  most 
violent  temper,  "raised  a  chair  and  threatened  to  brain  your 
orator,  and  he  believes  he  would  have  suffered  great  bodily 
harm  had  he  not  succeeded  in  grasping  said  chair  as  the  de- 
fendant was  about  to  strike  him  over  the  head  with  it."  He 
also  charges  that  defendant  has,  in  the  company  of  men,  fre- 
quented cafes  and  other  places  where  intoxicating  liquors  are 
sold,  has  remained  out  until  late  hours  at  night,  and  on  one 
occasion  remained  away  from  home  all  night  without  inform- 
ing complainant  of  her  intention  to  do  so  or  offering  any  sat- 
isfactory explanation  of  her  absence;  that  during  the  winter 
of  1907-08  she  refused  to  prepare  breakfast  for  complainant. 
Defendant  answered,  denying  each  and  every  of  these  charges 
of  cruelty.  There  was  a  replication,  a  hearing  in  open  court, 
and  a  decree  dismissing  the  bill  of  complaint. 

The  testimony  discloses  that  the  parties  to  this  suit  were 
acquainted  with  each  other  for  two  years  before  they  were 
married,  during  a  portion  of  which  time  complainant  boarded 
at  defendant 's  home.  A  short  time  before  the  marriage,  com- 
plainant, who  is  a  druggist,  failed  in  business  and  was  ad- 
judged a  bankrupt.  He  began  business  again  with  very  small 
capital,  and  for  some  time  his  wife  was  the  reputed  owner  of 
his  stock  of  goods.  Defendant  was  a  milliner,  and  continued 
her  business  for  some  time  after  the  marriage.  They  have 
always  lived  in  rented  apartments,  and  he  has  done  and  is 
doing  business  in  a  rented  store.  Doing  a  small  business,  and 
obliged  to  keep  his  store  open  evenings,  complainant  has  not 
spent  much  time  in  the  society  of  his  wife  and  has  not  often 
visited  with  her  places  of  public  or  of  private  entertainment. 
The  defendant  testified  that  he  neglected  her  during  prac- 
tically all  of  their  married  life.  There  is  testimony  tending 
to  prove  occurrences  which  amounted  to  some  interference 
with  and  loss  to  his  business;  but  whether  her  conduct  was  the 
result  of  jealousy  or  was  a  ^^*  display  of  temper  is  not  so 
clear.  It  is  proved  that  she  called  him,  upon  occasion,  such 
names  as  "a  dirty  dog,"  "a  street  angel,"  and  "a  house 
devil."  The  conduct  which  finally  determined  complainant  to 
separate  from  her  was  her  association  with  other  men.  It  is 
not  claimed  that  she  was  guilty  of  any  crime  j  but  it  is  proved 
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that  upon  one  occasion,  shortly  before  the  separation,  at  9 
o'clock  in  the  evening,  she  was  seen  by  her  husband  with  her 
sister,  another  woman,  and  some  men,  who  were  strangers  to 
the  husband,  coming  from  a  cafe  where  liquors  were  served 
and  where  the  party  had  gone,  not  to  eat,  but  to  drink.  lie 
also,  at  about  the  same  time,  saw  her  riding  in  an  automobile 
with  men,  or  a  man  and  other  women.  She  admits  that  upon 
one  occasion — he  says  it  was  four  or  five  years  after  the  mar- 
riage, she  that  it  was  before  the  marriage — she  was  at  a  road- 
house  on  Jefferson  avenue  with  another  woman  and  two  men, 
"drummers,"  drinking,  and  that  the  men  became  so  familiar 
in  their  behavior  that  she  was  obliged  to  escape  from  them. 
She  admits  that  after  the  bill  was  filed  in  this  cause  she  passed 
him  on  the  street,  and  he  stepped  one  side  without  speaking 
to  her,  when  she  said:  "Oh,  Gus!  How  can  you  be  such  a 
dirty  dog?"  There  was  an  occasion  when  she  remained  away 
from  home  all  night,  without  notifying  her  husband  of  her 
intention  to  do  so,  returning  about  10  o'clock  in  the  morning. 
There  was  then  a  quarrel.  She  offers  an  explanation,  it  is 
true ;  but  her  husband  says  it  is  not  the  one  she  offered  at  the 
time.  She  does  not  deny  that  during  a  portion,  at  least,  of 
two  winters,  she  refused  to  get  brealcfast  for  complainant,  and 
offers  no  excuse  for  not  doing  so.  There  have  been  frequent 
quarrels. 

However  innocent  defendant's  behavior  may  have  been, 
such  conduct  is  not  calculated  to  inspire  the  confidence  of  the 
husband  or  to  insure  domestic  tranquillity.  The  epithets  she 
bestowed  upon  him  are  not  approved  expressions  of  respect  or 
of  affection.  Such  expressions  made  to  him  and  such  conduct 
away  from  him  are  calculated  to  ^^*  induce  the  feeling  that 
she  cared  nothing  for  him  and  but  little  for  her  reputation, 
to  excite  his  distrust  and  anxiety.  Self-respecting  men  do  not 
submit  to  such  treatment  unless  they  are  by  circumstances 
obliged  to  do  so.  The  law  does  not  compel  them.  There  are 
no  children  to  be  considered  here.  No  question  of  permanent 
alimony  is  involved.  We  are  of  opinion  that  complainant  is 
entitled  to  a  divorce  upon  the  ground  of  extreme  cruelty.  The 
decree  below  is  reversed,  and  one  will  be  entered  in  this  court 
dissolving  the  marriage. 

Defendant's  motion  in  this  court  for  an  allowance  for  ex- 
penses of  the  appeal  has  been  considered.  Costs  of  defend- 
ant were  taxed  below  at  ninety-three  dollars  and  ninety  cents, 
including  a  solicitor's  fee  of  thirty  dollars.  After  the  bill  was 
dismissed,  defendant  obtained  an  order,  at  the  circuit,  that 
complainant  pay  to  her  three  dollars  a  week  during  the  pend- 
ency of  the  appeal  and  a  solicitor's  fee  of  twenty-five  dollars. 
It  is  our  understanding  that  this  order  for  solicitor's  fee  was 
made  in  view  of  the  requirement  that  defendant  must  be  to 
the  expense  of  preparing  a  brief  on  appeal.     These  sums  have 
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been  paid,  the  allowance  from  and  after  November  29,  1909. 
Defendant  lives  in  an  eight-room  house,  the  rent  of  which  is 
eighteen  dollars  a  month,  and  has  installed  a  telephone,  a  con- 
venience the  parties  did  not  have  when  they  lived  together. 
She  has  possession  of  all  the  household  furniture.  Complain- 
ant pays  for  his  room  rent,  one  dollar  and  fifty  cents  a  week. 
He  does  business  in  a  one-story  wooden  structure  situated  some 
three  miles  from  the  business  center  of  Detroit,  and  he  is  paid 
three  hundred  dollars  per  annum  as  postmaster.  The  figures 
are  not  before  us;  but  it  is  said  that  in  the  court  below  the 
complainant  exhibited  a  statement  of  his  resources,  after  which 
the  order  for  temporary  alimony  was  entered. 

An  order  may  be  entered  that  appellant  pay  to  appellee  the 
sum  of  fifty  dollars  in  addition  to  the  allowance  made  by  the 
circuit  court. 

Bird,  C.  J.,  and  Hooker,  Blair  and  Stone,  JJ.,  concurred. 


Cruelty  as  a  Ground  for  Divorce  is  the  subject  of  notes  to  Keinhard 
V.  Eeinhard,  65  Am.  St.  Eep.  69;  Nye's  Appeal,  12  Am.  St.  Rep.  877; 
Palmer  v.  Palmer,  40  Am.  Rep.  463;  Morris  v.  Morris,  73  Am.  Dec. 
619;  and  Poor  v.  Poor,  29  Am.  Dec.  674. 

Persoixal  Violence  is  not  Absolutely  Essential  to  Constitute  Cruelty 
entitling  the  abused  spouse  to  a  divorce:  Bloom  v.  Bloom,  57  Wash. 
23,  135  Am.  St.  Rep.  965;  Grow  v.  Grow,  134  Ky.  816,  135  Am.  St. 
Rep.  440;  Mosher  v.  Mosher,  16  N.  D.  269,  125  Am.  St.  Rep.  654; 
Campbell  v.  Campbell,  149  Mich.  147,  119  Am.  St.  Rep.  660;  Page  v. 
Page,  43  Wash.  293,  117  Am  St.  Eep.  1054;  Green  v.  Green,  113  N. 
C.  533,  92  Am.  St.  Rep.  788;  Gardner  v.  Gardner,  104  Tenn.  410,  78 
Am.  St.  Rep.  924;  Brauer  v.  Brauer,  194  Pa.  287,  75  Am.  St.  Rep. 
699;  Reinhard  v.  Reinhard,  96  Wis.  555,  65  Am.  St.  Rep.  66;  Robin- 
son V.  Robinson,  66  N.  H.  600,  49  Am.  St.  Rep.  632;  Mayhew  v.  May- 
hew,  61  Conn.  233,  29  Am.  St.  Rep.  195;  Minzer  v.  Minzer,  83  Mich. 
319,  21  Am.  St.  Rep.  605.  But  in  Illinois  physical  violence  has  been 
held  essential:  Maddox  v.  Maddox,  189  111.  152,  82  Am.  St.  Rep.  431; 
and  actual  violence,  to  constitute  a  ground  for  divorce,  must  be  at- 
tended with  danger  to  life,  limb  or  health,  or  be  such  as  to  cause 
reasonable  apprehension  of  future  danger:  Morris  v.  Morris,  14  Cal. 
76,  73  Am.  Dec.  615. 

A  Single  Act  of  Cruelty  is  not  sufficient  as  a  ground  for  divorce: 
Fritz  V.  Fritz,  138  111.  436,  32  Am.  St.  Rep.  156;  Nye's  Appeal,  126 
Pa.  341,  12  Am.  St.  Eep.  873. 
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MORTON  V.  HANES. 

[162  Mich.  3G6,  127  N.  W.  269.] 

ItANDLOBD  AND  TENANT — Fitaiess  of  Premises — Covenants. 
In  the  absence  of  fraud,  there  is  no  implied  covenant  that  premises 
are  fit  for  the  purpose  for  which  they  are  leased,     (p.  568.) 

LANDLORD  AND  TENANT — Fitness  of  Premises — Damages. 
Where  a  landlord  makes  false  or  fraudulent  representations  as  to 
material  facts  not  obvious  to  the  lessee,  or,  knowing  such  facts,  of 
which  the  lessee  is  excusably  ignorant,  conceals  them,  he  may  be  held 
liable  to  the  lessee  for  damages  incurred  in  consequence  thereof  in 
an  action  for  fraud  and  deceit,  or  the  lessee  may  recoup  such  dam- 
ages in  the  landlord's  suit  for  rent.     (p.  569.) 

L.^NDLORD  AND  TENANT — Fraud  of  Landlord — Damages. — 
A  tenant,  by  remaining  in  possession,  waives  the  right  to  rescind  the 
lease  for  fraud  or  deceit  of  the  landlord,  whereby  he  was  induced  to 
enter  into  th*  lease,  but  he  does  not  thereby  waive  his  claim  for  dam- 
ages occasioned  by  the  fraud,     (p.  569.) 

LANDLORD  AND  TENA2^  T  —  Fraud  —  Recoupment  of  Dam- 
ages.— In  an  action  for  rent  under  a  lease  the  tenant  may  show  fraud 
and  deceit  of  the  landlord,  whereby  he  was  induced  to  enter  into  the 
lease,  and  recoup  damages  occasioned  thereby,     (p.  569.) 

George  J.  Burke  and  M.  J.  Cavanaugh,  for  the  appellant. 
Blum  &  Sample  and  Arthur  Brown,  for  the  appellee. 

^^^  BLAIR,  J.  This  is  an  action  of  assumpsit  upon  a  lease, 
executed  March  16,  1907,  containing,  among  other  provisions, 
the  following : 

307  "Witnesseth,  that  the  said  party  of  the  first  part  has 
agreed  to  let,  and  does  hereby  let  to  the  said  party  of  the 
second  part,  and  the  said  party  of  the  second  part  has  agreed 
to  take,  and  hereby  does  take,  from  the  said  party  of  the  first 
part  the  following  described  premises  situated  in  the  city  of 
Ann  Arbor,  county  of  Washtenaw  and  State  of  Michigan,  to 
wit,  the  house  and  premises  known  as  number  611  Church 
street  in  the  city  of  Ann  Arbor,  State  of  Michigan,  to  be  occu- 
pied as  a  residence  by  said  second  party  with  the  privilege  of 
keeping  roomers  and  boarders.  On  this  lease  all  moneys  "that 
are  due  or  to  become  due  shall  be  deposited  in  the  State  Sav- 
ings Bank  of  Ann  Arbor,  Michigan,  to  the  credit  of  Hudson 
T.  Morton,  For  the  term  of  three  years  (with  the  privilege 
of  making  it  five)  to  commence  on  the  first  day  of  September, 
1907." 

Defendant  gave  notice  under  her  plea  of  the  general  issue 
that  she  would  prove  that  at  the  time  she  rented  the  house 
the  defendant  falsely  and  fraudulently  represented  to  her  that 
the  house  could  be  properly  heated  by  the  furnace  then  in  the 
house,  and  that,  in  reliance  upon  these  representations,  she 
went  to  great  expense  in  fitting  up  the  house  to  accommodate 
student  roomers  and  sufllered  great  damages,  in  consequeace 
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of  the  failure  of  the  furnace  to  properly  heat  the  house,  which 
she  would  claim  by  way  of  recoupment. 

Defendant  occupied  the  house  for  ten  months,  and  was 
finally  ousted  by  summary  proceedings,  and  this  action  was 
brought  to  recover  the  balance  of  the  rent  reserved  in  the 
lease. 

In  the  course  of  the  cross-examination  of  plaintiff,  the  fol- 
lowing occurred: 

"Mr.  Burke:  The  defense  is  that  under  this  lease  there  is 
a  purpose  for  which  this  house  was  leased,  that  it  was  unfit 
for  that  purpose  and  Mr.  Morton  made  certain  representa- 
tions. "We  have  given  notice  in  our  plea  that  he  made  these 
representations.  The  lease  was  made  with  the  privilege  of 
keeping  roomers.  We  expect  to  show  that  it  was  not  only  the 
privilege,  but  the  purpose  of  the  renter  in  accepting  the  con- 
tract. I  think  we  have  the  right  to  show  what  the  intent  and 
purpose  of  the  lease  or  contract  is.  This  is  not  an  attempt  to 
change  or  vary  the  terms  of  the  written  agreement  in  any 
sense. 

368  "The  Court:  What  do  you  say  to  that? 

"Mr.  Brown:  I  think  the  arrangement  was  finally  merged 
in  the  written  instrument  and  that  shows. 

"Mr.  Burke:  We  ought  to  be  able  to  show  any  legal  defect 
in  those  premises  which  was  known  to  the  plaintiff,  but  could 
not  be  known  to  the  defendant,  and  which  would  entirely 
change  the  consideration  of  the  lease. 

* '  The  Court :  The  language  of  this  lease  is  that  it  was  with 
the  privilege  of  keeping  roomers  and  boarders.  If  you  are 
seeking  to  show  that  the  house  was  not  suitable  by  reason  of 
this  poor  heating  plant,  it  is  my  impression  that  it  is  not  com- 
petent evidence,  and  that  you  cannot  show  it.  You  are  not 
entitled  to  show  that  the  house  was  not  properly  heated,  that 
the  heating  arrangements  would  not  heat  the  house  properly. 
Thia  case  was  tried  once  before  and  that  testimony  was  ad- 
mitted, but  on  reflection  I  am  satisfied  that  was  not  competent. 
My  present  view  is  that  I  ought  not  to  admit  it." 

Defendant  testified  in  her  own  behalf : 

"The  first  thing  I  asked  him  [Morton]  on  the  fifteenth  day 
of  March  was  whether  the  house  would  heat. 

"Mr.  Brown:  I  object  to  any  conversation  at  this  time  for 
the  reason  that  it  was  merged  in  the  written  contract. 

"The  Court:  I  am  inclined  to  think  if  you  seek  to  show 
the  heating  plant  of  this  house  was  inadequate  to  heat  the 
rooms  properly,  you  are  not  entitled  to  show  that  under  this 
lease.  That  is  not  a  defense  to  an  action  on  this  lease.  If 
the  heating  plant  was  inadequate,  she  was  under  no  obligation 
to  remain  there,  but  if  she  did,  she  is  bound  by  it,  and  it  would 
be  no  defense  to  an  action  for  rent  to  show  that  that  house 
was  not  properly  heated. 
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"Mr.  Burke:  "We  take  exception  to  the  ruling  of  the  court. 
Do  I  understand  that  the  fact  that  the  defendant  had  relied 
upon  the  representations  of  Mr.  Morton,  and  had  purchased 
furniture  and  moved  there  with  the  idea  of  keeping  roomers, 
and  she  found  she  could  not  do  so  (because  of  the  imperfect 
heating),  that  that  defense  could  not  be  interposed  to  avoid 
payment  of  rent  ? 

"The  Court:  Yes.  Somewhat  reluctantly  I  came  to  that 
conclusion,  but  I  am  satisfied  that  there  is  no  implied  guar- 
anty that  the  apparatus  is  sufficient  to  heat  according  to  her 
notion. 

"Mr.  Burke:  We  take  exception  to  the  ruling  of  the  court. 
The  case  turns  upon  whether  or  not  the  defect  in  ^^*  the  heat- 
ing plant  can  be  shown  in  defense  on  this  action.  We  have 
no  .further  testimony. ' ' 

The  court  directed  a  verdict  for  plaintiff,  and  defendant 
brings  the  record  to  this  court  for  review. 

The  position  of  defendant  is  shown  by  the  following  extract 
from  the  brief:  "We  contend  that  the  failure  of  the  heating 
plant  to  operate  in  a  manner  suitable  for  the  purpose  for 
which  the  house  was  rented  caused  the  consideration  for  which 
the  defendant  was  to  pay  rent  to  utterly  fail.  'The  law  will 
not  imply  any  covenant  or  warranty  ....  with  regard  to  the 
physical  condition  of  the  premises  at  the  time  of  the  letting, 
that  they  are  in  a  tenantable  condition. ' 

"This  is  the  general  rule  as  laid  down  in  18  American  and 
English  Encyclopedia  of  Law,  second  edition,  page  613.  But, 
where  the  lease  limits  the  use  of  the  premises  to  certain  spec- 
ified purposes  without  showing  any  intent  on  the  part  of  the 
parties  that  the  lessee  should  fit  them  for  such,  purposes,  there 
is  an  implied  stipulation  that  the  premises  are  fit  for  the  spec- 
ified purposes.  This  is  identically  the  case  in  the  lease  under 
consideration:  1  Taylor  on  Landlord  and  Tenant,  9th  ed.,  p. 
481.  This  rule  is  followed  by  the  case  of  Young  v.  Collett, 
63  Mich.  831,  29  N.  W.  850,  which  is  the  leading  case  on  this 
question  arising  upon  a  lease." 

The  general  rule  undoubtedly  is  that,  in  the  absence  of 
fraud,  there  is  no  implied  covenant  that  premises  are  fit  for 
the  purpose  for  which  they  are  leased:  Doyle  v.  Union  Pac. 
Ry.  Co.,  147  U.  S.  413,  13  Sup.  Ct.  Rep.  333,  37  L.  ed.  223 ; 
Jaffe  V.  Harteau,  56  N.  Y.  398,  15  Am.  Rep.  438;  Clark  v. 
Babcock,  23  Mich.  164 ;  Rhoades  v.  Seidel,  139  Mich.  608,  102 
N.  W.  1025. 

In  Young  v.  Collett,  63  Mich.  331,  29  N.  W.  850,  upon  which 
defendant  relies,  it  is  said:  "When  a  landlord  rents  a  build- 
ing, and  in  the  lease,  as  in  this  case,  limits  its  use  to  a  certain 
specified  purpose,  and  the  tenant  agrees  to  do  no  more  than 
keep  the  same  in  as  good  repair  as  when  taken,  it  is  evident 
that  the  landlord  recommends  the  building  as  suitable  for  that 
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purpose  in  the  condition  it  then  is,  if  there  are  no  modifying 
^"^^  clauses  to  the  contrary  contained  in  the  lease,  and  it 
should  be  so  held;  otherwise  there  would  be  no  consideration 
for  the  tenant's  agreement  to  pay  rent:  Tyler  v.  Disbrow,  40 
Mich.  415;  Smith  v.  Marrable,  11  Mees.  &  W.  5;  West  Side 
Sav.  Bank  v.  Newton,  76  N.  Y.  616 ;  Salisbury  v.  Marshal,  4 
Car.  &  P.  65." 

This  language  was  unnecessary  to  the  determination  of  the 
case.  The  defendants  had  given  up  the  room  to  the  plaintiff 
for  repairs,  and  he  had  taken  possession  for  that  purpose  and 
taken  up  the  floor  of  the  lodge-room,  rendering  the  room  un- 
tenantable, "and  it  was  while  in  this  situation  the  defendants 
were  unable  to  get  the  landlord  to  make  the  needed  change 
and  repairs.  This  neglect  to  make  the  change  and  repairs 
necessary  was,  under  all  the  circumstances,  an  eviction  by  the 
landlord. " 

Where,  however,  the  landlord  makes  false  or  fraudulent 
representations  as  to  material  facts  not  obvious  to  the  lessee, 
or,  knowing  such  facts,  of  which  the  lessee  is  excusably  igno- 
rant, and  which  would  seriously  impair  the  value  of  the  lease, 
conceals  them,  he  may  be  held  liable  to  the  lessee  for  damages 
incurred  in  consequenee  thereof,  in  an  action  for  fraud  and 
deceit,  or  the  lessee  may  recoup  such  damages  in  the  land- 
lord's suit  for  rent:  Steefel  v.  Rothschild,  179  N.  Y.  273,  72 
N.  E.  112,  1  Ann.  Cas.  676;  Pryor  v.  Foster,  1  N.  Y.  Supp. 
774;  Norris  v.  McFadden,  159  Mich.  424,  124  N.  W.  54. 

While  the  tenant,  by  remaining  in  possession,  waives  the 
right  to  rescind  the  lease,  he  does  not  waive  his  claim  for  dam- 
ages for  the  fraud  and  deceit  whereby  he  was  induced  to  enter 
into  the  lease :  Pryor  v.  Foster,  1  N.  Y.  Supp.  774. 

We  are  therefore  of  the  opinion  that  the  court  erred  in  re- 
fusing to  permit  defendant  to  show  the  alleged  false  and 
fraudulent  representations  as  to  the  furnace  set  up  in  her 
notice. 

The  judgment  is  reversed  and  a  new  trial  granted 

Bird,  C.  J.,  and  Ostrander,  Hooker  and  Stone,  JJ,,  con- 
curred. 


That  There  is  No  Implied  Covenant  That  Demised  Premises  are  Fit 
or  Suitable  for  the  purpose  for  which  they  are  demised  is  the  subject 
of  note8  to  Minneajwlis  Co-operative  Co.  v.  Williamson,  38  Am.  St. 
Eep.  477,  and  Krueger  v.  Ferrant,  43  Am.  Rep.  227.  See,  also,  on 
this  question,  Clifton  v.  Montague,  40  W.  Va.  207,  52  Am.  St.  Rep. 
872;  Hamilton  v.  Feary,  6  Ind.  App.  615,  52  Am.  St.  Rep.  485;  Blako 
V.  Dick,  15  Mont.  286,  48  Am.  St.  Rep.  671;  Minneapolis  Co-operative 
Co.  V.  Williamson,  51  Minn.  53,  38  Am.  St.  Rep.  477;  Murray  v.  Albert- 
son,  50  N.  J.  L.  167,  7  Am.  St.  Rep.  787;  Davidson  v.  Fischer,  11  Colo. 
583,  7  Am.  St.  Rep.  267;  Krueger  v.  Ferrant,  29  Minn.  385,  43  Am. 
Eep.  223. 

Furnished  Houses  and  Apartments  Demised  or  rented  for  immediate 
residence  are  by  some  cases  excepted  from  the  above  rule:   See  the 
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note  to  Minneapolis  Co-operative  Co.  v.  Williamson,  38  Am.  St.  Eep. 
479;  Ingalls  v.  Hobbs,  156  Mass.  384,  32  Am.  St.  Rep.  460;  but  this 
has  been  denied  in  other  cases;  Franklin  v.  Brown,  118  N.  Y.  110, 
16  Am,  St.  Eep.  744;  Foster  v.  Peyser,  9  Cush.  242,  57  Am.  Dec.  43. 

Fraudulent  Misrepresentation  of  Conditi-on  of  the  Premises  or  Fraud- 
ulent Concealment  of  facts  rendering  them  unfit  for  the  purpose  for 
which  they  are  demised  will  render  the  landlord  liable  in  damages: 
Myers  v.  Fear,  21  Okl.  498,  129  Am.  St.  Eep.  795;  Maywood  v.  Logan, 
78  Mich.  135,  18  Am,  St.  Eep.  431. 

Recoupment  or  Setoff  of  Damages  Caused  hy  a  Landlord's  Fraudulent 
Misrepresentation  of  the  condition  and  fitness  of  the  premises  for  which 
they  were  demised,  or  for  breach  of  covenants  or  warranties,  may  be 
claimed  by  the  tenant  in  an  action  brought  to  recover  the  rent:  Myers 
V.  Fear,  21  Okl.  498,  129  Am.  St.  Eep.  795;  McCoy  v.  Oldham,  1  Ind. 
App.  372,  50  Am.  St.  Eep.  208;  Keating  v.  Springer,  146  111.  481,  37 
Am.  St.  Eep.  175. 


IN  RE  FITZGIBBONS'  ESTATE. 

[162  Mich.  416,  127  N.  W.  313.] 

MAEP.,IAGE — Cohabitation  After  Removal  of  Impediment. — A 
woman  will  be  regarded  as  the  legal  wife  of  a  man  at  the  time  of  his 
death  where,  in  good  faith  and  in  ignorance  of  his  prior  undissolved 
marriage  to  another,  she  married  him  and  cohabited  with  him  during 
the  lifetime  of  the  former  wife  and  after  her  death.  (BrOoke,  Ostrander, 
Hooker  and  McAlvay,  JJ.,  dissenting.)     (pp.  572,  581.) 

Sarah  Jane  Fitzgibbons  petitioned  for  appointment  as  ad- 
ministratrix of  the  estate  of  William  Fitzgibbons,  deceased, 
claiming  to  be  his  widow,  and  was  appointed  by  the  probate 
court.  Subsequently  William  Fitzgibbons,  Jr.,  filed  a  petition 
asking  for  her  removal  and  denying  the  validity  of  the  mar- 
riage. This  petition  was  granted  and  the  administratrix  re- 
moved, and  she  appealed  to  the  circuit  court.  From  a 
judgment  determining  that  she  was  the  lawful  widow  of  the 
deceased,  certain  of  his  heirs  brought  error.  Affirmed  by  an 
evenly  divided  court. 

A.  A.  &  H.  A.  Ellis,  for  the  appellants. 

R.  A.  Hawley,  for  the  appellee. 

■***  BROOKE,  J.  The  writ  of  error  in  this  case  is  prose- 
cuted by  certain  heirs  of  William  Fitzgibbons,  deceased,  for 
the  purpose  of  reviewing  a  judgment  of  the  circuit  court,  by 
which  it  was  determined  that  Sarah  Jane  Fitzgibbons  is 
■*^''  the  lawful  widow  of  deceased,  and,  as  such,  entitled  to 
participate  in  his  estate. 

Certain  facts  appear  in  the  record,  about  which  there  is 
no  dispute.  William  Fitzgibbons,  deceased,  was  married  to 
Armenia  Allen,  at  New  Haven,  Oswego  county.  New  York,  in 
the  year  1868.  After  the  marriage,  he  and  his  wife  lived  at 
North  Volney,  New  York,  until  1876,  during  which  time   two 
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children,  Grace  and  William,  Jr.,  were  born  to  them.  The 
family  then  removed  to  Gait,  Canada,  where  a  third  child, 
Ella,  was  born.  When  the  youngest  child,  Ella,  was  about 
two  years  old,  in  1878,  deceased  sent  his  wife,  Armenia,  and 
the  three  children  back  to  New  York  state,  and  himself  came 
to  Michigan.  From  1878  to  June  20,  1881,  deceased  was  in 
correspondence  with  his  wife,  Armenia.  In  1880,  he  had  set- 
tled in  Saranac,  Ionia  countj'',  this  state,  and  there  boarded 
with  a  family  named  Stewart.  Deceased  shortly  began  pay- 
ing court  to  a  daughter,  Sarah  Jane  (appellee),  who  was  then 
about  nineteen  years  of  age.  On  February  14,  1881,  he  took 
her  to  Grand  Rapids  and  there  went  through  a  marriage  cere- 
mony with  her,  after  which  they  returned  to  Saranac  and 
commenced  to  live  together  as  husband  and  wife.  Their  home 
remained  in  Saranac  during  the  balance  of  his  life,  though  he 
was  absent  at  times  on  business.  Appellee  bore  to  deceased 
one  child,  a  daughter,  Madeline,  born  February  6,  1891. 
From  1881  to  1900  deceased  had  no  correspondence  with  his 
family  in  New  York,  so  far  as  the  record  discloses.  In  the 
latter  year,  his  son,  William,  went  to  Saranac  and  discovered 
himself  to  his  father.  Deceased  took  his  son  to  his  home  for 
dinner  and  supper  and  held  a  long  conference  with  him,  in 
which  he  told  his  son  that  he  was  in  Armenia's  power,  that 
he  did  not  want  to  be  punished  for  bigamy,  and  that  when  he, 
the  son,  needed  help,  to  let  him  know.  Thereafter,  and  up  to 
the  month  of  his  death  (November  13,  1904),  he  paid  various 
small  sums  to  his  son,  which  were  devoted  to  the  care  of 
Armenia,  who  died  September  3,  1903.  It  is  apparent  that 
deceased  was  not  aware  of  the  death  of  his  wife,  because 
'*^^  he  sen4  his  son  twenty  dollars  but  a  few  days  before  his 
own  death.  During  the  twenty-three  years  appellee  and  de- 
ceased lived  in  Saranac,  they  were  reputed  to  be  husband  and 
wife;  they  received  and  were  received  socially,  moving  among 
the  best  people  of  the  vicinity.  Deceased  seems  to  have  ac- 
quired the  respect  and  confidence  of  the  community,  holding 
the  office  of  postmaster  at  Saranac  for  seven  or  eight  years  pre- 
ceding his  death. 

Prior  to  her  marriage  with  deceased,  appellee  heard  that  de- 
ceased was  a  married  man.  Upon  inquiry,  deceased  denied 
the  fact  of  his  prior  marriage.  Again,  in  1891,  shortly  after 
the  birth  of  the  daughter,  appellee  was  told  by  Mary  Fitzgib- 
bons,  a  sister  in  law  of  deceased,  of  the  former  marriaee,  and 
that  there  were  three  children.  Appellee  then  made  further 
inquiry  of  deceased,  whereupon,  she  testifies,  he  admitted  his 
former  marriage,  but  claimed  to  have  a  divorce.  She  makes 
the  claim  that  she  implicitly  relied  upon  the  statements  made 
to  her  by  deceased,  both  before  the  marriage  ceremony  and 
later,  when  she  taxed  him  with  his  bad  faith.  She  states  that 
in  spite  of  the  rumors  which  reached  her  ears  she  went  through 
the  entire  twenty-three  years  of  her  association  with  deceased 
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in  absolute  ignorance  of  the  existence  of  his  wife,  and  in  good 
faith  believing  herself  to  be  his  lawful  wife.  She  swears  that 
she  had  no  knowledge  of  the  death  of  Armenia,  in  1903,  be- 
cause she  never  knew  of  Armenia's  existence,  and  that  after 
Armenia's  death  no  new  contract  was  made  between  herself 
and  her  husband,  their  relations  continuing  after  that  event 
(of  which  deceased  also  was  ignorant)  in  reliance  upon  the 
ceremonial  marriage,  contracted  in  1881. 

Under  the  facts  above  disclosed,  the  court  submitted  to  the 
jury  the  question  of  whether  or  not  appellee  was  the  legal 
widow  of  deceased,  making  the  determination  of  the  jury, 
upon  that  point,  rest  solely  upon  the  good  faith  of  appellee 
in  entering  into  the  contract  and  in  continuing  to  li/e  with 
deceased  thereunder  up  to  the  time  of  his  death,  using  the 
following  language :  '**®  "It  is  a  question  of  belief.  She  must 
have  been  informed  to  that  degree  the  burden  is  upon  her  to 
establish  she  was  acting  in  good  faith  after  the  other  side  have 
once  established  there  was  a  former  wife  living  at  the  time  of 
the  marriage.  Then  the  burden  shifts  to  Jennie,  and  it  is 
incumbent  upon  her  to  show  by  a  preponderance  of  evidence 
she  acted  in  good  faith;  that  is,  she  believed  William  Fitz- 
gibbons  was  her  lawful  husband,  and  there  was  no  impedi- 
ment to  the  marriage  between  her  and  "William  Fitzgibbons; 
if  she  honestly  believed  that,  taking  into  consideration  all  that 
was  said  and  told  her  in  the  discussion  she  had  with  her  hus- 
band, if  she  was  convinced  from  what  he  said,  and  other 
sources,  these  rumors  were  false  and  untrue,  and  she  was  labor- 
ing under  the  honest  belief  that  she  was  his  lawful  wife,  that 
sh«  had  the  legal  right  to  marry  him,  and  he  to  marry  her  at 
the  time  it  was  done,  she  would  be  considered  innocent,  and 
the  law  would  consider  her  the  legal  wife  and  widow  of  the 
deceased  because  of  the  inference  that  they  had  a  common- 
law  marriage  after  the  death  of  the  first  wife,  provided  she 
was  innocent 'all  the  way  along." 

The  legitimacy  of  Madeline  was  made  to  depend  upon  the 
finding  of  the  jury  as  to  her  mother's  legal  status.  The  jury, 
apparently  with  much  difficulty,  found  that  appellee  was  the 
legal  widow  of  deceased  and  that  Madeline  was  his  legitimate 
daughter. 

Section  8589,  3  Compiled  Laws,  provides :  *  *  Marriage,  so  far 
as  its  validity  in  law  is  concerned,  is  a  civil  contract,  to  which 
the  consent  of  parties  capable  in  law  of  contracting,  is  essen- 
tial." 

Section  8616  provides:  "All  marriages  which  are  prohibited 
by  law,  on  account  of  consanguinity  or  affinity  between  the 
parties,  or  on  account  of  either  of  them  having  a  former  wife 

or  husband  then  living shall,  if  solemnized  within  this 

state,  be  absolutely  void  without  any  decree  of  divorce  or  other 
legal  proems." 
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It  being  conceded  upon  this  record  that  the  marriage  be- 
tween deceased  and  Armenia  Allen,  in  1868,  was  a  valid  union, 
and  that  Armenia  was  alive  and  undivorced  in  1881,  when  the 
contract  between  deceased  and  appellee  was  entered  "*^**  into, 
it  is  clear  that  the  later  marriage  was  absolutely  void,  and, 
during  the  life  of  Armenia,  afforded  no  protection  to  appellee. 
At  no  time  prior  to  Armenia's  death  was  deceased  legally  com- 
petent to  give  his  assent  to  a  union  with  appellee.  His  rela- 
tions with  appellee  during  those  twenty-two  years  were  mere- 
tricious and  known  to  him  to  be  such,  for  on  June  20,  1881, 
four  months  after  the  ceremony  w^as  performed  between  him 
and  appellee,  he  wrote  his  wife,  Armenia,  acknowledging  the 
receipt  of  a  letter  from  her,  and  promising  to  return  to  her  as 
soon  as  possible.  On  September  3,  1903,  Armenia  died. 
Then,  for  the  first  time,  it  became  possible  for  deceased  and 
appellee  to  intermarry.     Did  they  in  fact  do  so  ? 

It  is  apparent  from  the  record  that  during  the  last  year 
of  the  life  of  deceased  (following  the  death  of  his  wife)  he 
treated  appellee  in  all  overt  respects  as  a  husband  should 
treat  his  wife.  He  addressed  numerous  letters  to  her  as  his 
wife,  and  subscribed  them  as  her  husband,  and  during  that 
year  he  lived  at  their  home  with  her  for  several  months,  dur- 
ing which  time  the  relations  of  husband  and  wife  seem  to  have 
been  sustained,  so  far  as  was  apparent  to  the  world.  His  con- 
duct, however,  during  this  period  was  not  different  in  any 
respect  irom  his  conduct  during  the  preceding  twenty-two 
years,  when  he  knew  his  relations  with  her  were  adulterous. 
Under  these  circumstances,  it  is  claimed  by  the  appellee,  and, 
in  effect,  so  charged  by  the  court,  that,  assuming  the  good 
faith  of  the  appellee  in  entering  into  the  void  contract  and 
continuing  to  live  under  it,  a  marriage  should  be  presumed 
as  soon  as  the  impediment  was  removed.  These  facts  and  cir- 
cumstances, if  uncontradicted  and  unexplained,  might  support 
the  inference  that  a  new  and  valid  contract  was  entered  into 
upon  the  death  of  Armenia,  but  such  inference  is  impossible, 
if  negatived  by  positive  evidence. 

Schouler's  Domestic  Relations,  fifth  edition,  section  15,  de- 
fines marriage  as  follows:  "To  constitute  a  perfect  union,  the 
contracting  parties  should  be  two  persons  of  the  opposite  sexes, 
without  disqualification  "*-*  of  blood  or  condition,  both  men- 
tally competent  and  physically  fit  to  discharge  the  duties  of 
the  relation,  neither  of  them  being  bound  by  a  previous  nup- 
tial tie,  neither  of  them  withholding  a  free  assent." 

And  further,  at  section  26:  "A  union  once  originating  be- 
tween man  and  woman,  purely  illicit  in  its  character,  and 
voluntarily  so,  there  must  appear  some  formal  and  explicit 
agreement  between  the  parties  thereto,  or  a  marriage  cere- 
mony, or  some  open  or  visible  change  in  their  habits  and  rela- 
tions, pointing  to  honest  intentions,  before  their  allianpe  can 
be  regarded  as  converted  into  eitlier  a  formal  or  an  informal 
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marriage.  Nor  is  the  issue  between  informal  marriage  and 
illicit  intercourse  to  be  concluded  by  the  conduct  of  the  pair 
toward  society.  They  may,  for  convenience  or  decency's  sake, 
hold  themselves  out  to  third  persons  as  man  and  vi-ife,  while 
yet  sustaining  at  law,  and  intentionally,  a  purely  meretricious 
relation." 

Eversley  on  Domestic  Relations,  page  2,  says:  ''Marriage  is 
a  state  or  relation  depending  for  its  existence  upon  the  fact  of 
parties  competent  to  contract  the  relation,  and  their  legall}' 
voluntary  present  consent  to  do  so." 

At  page  7,  he  says  further:  "The  presumption  of  marriage, 
arising  from  cohabitation  and  repute,  can  only  be  rebutted  by 

clear  and  satisfactory  evidence But  this  presumption 

of  law  in  favor  of  marriage  does  not  hold  good  under  all  cir- 
cumstances." 

In  1  Bishop  on  ^Marriage,  Divorce  and  Separation,  section  344, 
it  is  said:  "Where  all  the  facts  are  covered  by  direct' proofs, 
and  there  is  no  room  to  presume  others,  they  will  be  held  to 
constitute  marriage  only  when  they  disclose  a  concurring  con- 
sent to  it,  by  the  two  minds  at  the  same  instant." 

Particular  stress  is  laid  by  counsel  for  appellee  upon  some 
language  contained  in  the  opinion  of  this  court,  in  the  case  of 
Barker  v.  Valentine,  125  Mich.  336,  84  Am.  St.  Rep.  578,  84 
N.  W.  297,  51  L.  R.  A.  787,  but  we  '^^z  believe  that  a  careful 
reading  of  the  case  will  disclose  that  it  is  not  out  of  harmony 
with  the  earlier  decisions  of  the  court.  In  that  case,  Valen- 
tine had  started  divorce  proceedings  against  his  first  wife,  Ida, 
in  New  York.  No  divorce  was  granted.  He  removed  to 
Michigan  and  entered  into  relations  with  the  second  woman, 
Margaret.  After  four  years,  he  and  Margaret,  in  September, 
1889,  returned  to  New  York,  where  Ida  caused  a  warrant  to  be 
issued  against  him  for  nonsupport.  Ida  died  in  October, 
1889,  a  fact. apparently  knowTi  to  both  Valentine  and  Mar- 
garet. They  returned  to  Detroit,  where  he  made  application 
in  a  fraternal  order  for  insurance,  describing  Margaret  as  his 
wife.  He  introduced  her  as  his  wife,  lived  with  her  as  such, 
and  she  was  so  recognized  by  his  friends  and  relatives  for 
seven  years. 

"We  understand  that  the  court  held  in  this  case  simply  that 
the  evidence  disclosed  by  the  record  was  sufficient  to  support 
an  inference  that  the  parties  had  entered  into  a  new  contract, 
after  the  removal  of  the  impediment.  For,  in  discussing  the 
eases  of  Ro.se  v.  Rose,  67  Mich.  619,  35  N.  W.  802,  and  Van 
Dusan  v.  Van  Dusan,  97  Mich.  70,  56  N.  W.  234,  the  court 
said:  "There  is  nothing  in  either  of  these  cases  to  indicate 
that  if,  after  the  impediment  to  a  lawful  marriage  between 
them  had  ceased,  they  had  intended  to  take  each  other  as  hus- 
band and  wife,  and  had  indicated  that  intention  by  treating 
each  other  in  all  rospects  as  thoueh  they  were  married,  and 
had  introduced  each  other  as  husband  and  wife,  and  had  so 
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held  themselves  out  to  the  world,  and  had  lived  together  as 
husband  and  wife,  the  court  would  not  have  held  that  the  pre- 
sumption that  the  illicit  relation,  which  existed  when  they 
commenced  to  live  with  each  other,  continued  after  the  im- 
pediment to  their  marriage  ceased,  was  overcome." 

An  examination  of  the  authorities  cited  in  this  case,  both 
from  Michigan  and  other  states,  shows  that  in  each  case  the 
question  as  to  whether  or  not  a  common-law  marriage  existed 
was  determined  upon  the  evidence. 

A  careful  examination  of  all  the  cases  in  Michigan  leads  us 
to  the  conclusion  that  a  contract  of  marriage  cannot  '*^^  be 
presumed  when  such  presumption  would  be  violence  to  the 
facts  in  the  case,  fully  covered  by  the  proofs:  Hutchins  v. 
Kimmell,  31  Mich.  126,  18  Am.  Rep.  164;  Peet  v.  Peet,  52 
Mich.  464,  18  N.  W.  220 ;  Rose  v.  Rose,  67  Mich.  619,  35  N.  W. 
802;  Williams  v.  Kilburn,  88  Mich.  279,  50  N.  W.  293;  Van 
Dusan  v.  Van  Dusan,  97  Mich.  70,  56  N.  W.  234 ;  Flanagan  v. 
Flanagan,  116  Mich.  185,  74  N.  W.  460 ;  Lorimer  v.  Lorimer, 
124  Mich.  631,  83  N.  W.  609 ;  Judson  v.  Judson,  147  Mich.  518, 
111  N.  W.  78. 

The  question  in  the  case  at  bar  appears  to  us  to  be.  Did 
deceased  and  appellee,  at  any  time  subsequent  to  the  removal 
of  the  impediment,  presently  agree  to  take  each  other  for  hus- 
band and  wife,  and  live  together  in  that  relation?  Clearly 
they  did  not.  He  did  not,  because  he  died  in  the  belief  that 
his  wife,  Armenia,  was  still  alive.  Her  assent  to  the  new  con- 
tract, if  it  could  be  assumed,  and  it  is  negatived  by  her  own 
testimony,  would  avail  nothing,  for  both  must  consent  at  the 
same  time,  else  no  contract  follows.  To  predicate  the  legal 
status  of  the  appellee  upon  her  good  faith  alone  is  not  only 
contrary  to  authority,  but  would  result,  possibly,  in  the  ab- 
surdity of  a  man  leaving  two  or  more  legal  widows. 

If  deceased,  in  the  case  at  bar,  had  entered  into  a  contract 
of  marriage  with  a  woman  in  South  Carolina,  the  state  in 
which  he  was  doing  business  at  the  time  of  his  death,  that 
woman,  entering  into  the  relation  in  good  faith,  would  also 
have  become  his  wife  upon  the  removal  of  the  impediment,  and 
would  now  also  be  his  legal  widow.  "We  are  aware  that  the 
principle  contended  for  by  appellee  has  received  recognition 
to  some  extent  in  some  other  jurisdictions,  notablv  in  a  late 
case  in  New  York  (In  re  Wells'  Estate,  123  App.  Div.  79,  108 
N.  Y.  Supp.  164,  194  N.  Y._548,  87  N.  E.  1129),  but  we  are 
satisfied  that  no  such  doctrine  has  been  or  should  be  incor- 
porated into  the  law  of  this  state. 

The  judgment  should  be  reversed. 

Ostrander,  Hooker  and  McAlvay,  JJ.,  concurred  with 
Brooke,  J. 

^^^  MOORE,  J.  I  cannot  agree  with  the  conclusion 
reached  by  Justice  Brooke.    The  record  shows  that  Mrs.  Fitz- 
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gibbons  entered  upon  and  continued  her  relations  with  "Will- 
iam Fitzgibbons  and  bore  a  child  to  him  in  full  belief  that  she 
was  lawfully  wedded  to  him,  and  without  knowledge  that 
there  was  any  legal  impediment  to  their  entering  into  the 
marriage.  The  record  is  equally  clear  that  after  the  impedi- 
ment to  their  marriage  was  removed  Mr.  Fitzgibbons  held  Mrs. 
Fitzgibbons  out  to  the  world  as  being  his  wife.  After  that 
event  he  addressed  her  as  his  wife  in  at  least  fifty  letters  and 
signed  himself  as  her  husband.  Under  conditions  like  these 
it  must  be  said  that  the  authorities  are  not  agreed.  The  pre- 
cise question  has  not  been  presented  and  passed  upon  by  this 
court.  There  is  an  interesting  discussion  of  the  issue  of  mar- 
riage or  no  marriage  in  the  case  of  Bechtel  v.  Barton,  147 
Mich.  318,  110  N.  W.  935.  The  nearest  case  in  point  to  the 
one  before  us  is  Barker  v.  Valentine,  125  Mich.  336,  84  Am. 
St.  Rep.  578,  84  N.  W.  297,  51  L.  R.  A.  787,  in  which  language 
is  used  in  the  opinion  which  the  trial  judge  thought  justified 
him  in  giving  the  charge  he  did.  It  may  be  true  that  the  lan- 
guage used  in  the  opinion  was  not  necessary  to  the  disposition 
of  the  case,  but  it  was  fully  justified  by  the  authorities  cited 
on  pages  342  and  343  of  the  opinion. 

Is  it  necessary,  in  the  interest  of  public  policy,  that  when 
women  enter  into  the  marriage  relation  and  continue  it  in  the 
full  belief  that  they  are  lawfully  wedded  wives,  and  bear  chil- 
dren to  their  husbands  in  the  full  belief  that  those  children 
have  a  right  to  bear  his  name,  and  the  relation  continues  after 
the  legal  impediment  is  removed,  the  woman  all  the  time  be- 
lieving she  is  a  lawful  wife,  and  the  man  holding  her  out  as 
such,  that  she  should  be  characterized  as  though  she  was  a 
harlot,  and  had  knowingly  entered  into  meretricious  relations? 
Can  it  be  urged  as  in  furtherance  of  good  morals  that  children 
born  under  such  circumstances  may  b"  truthfully  character- 
ized as  '*^*  illegitimates?  An  affirmative  answer  to  these 
questions  sho'cks  one's  sense  of  justice. 

This  view  has  been  taken  by  very  respectable  courts.  The 
case  of  In  re  Wells'  Estate,  123  App.  Div.  79,  108  N.  Y.  Supp. 
164,  is  directly  in  point.  In  the  opinion  occurs  the  following : 
"In  the  case  of  Rose  v.  Clark,  8  Paige  (N.  Y.),  582,  Chan- 
cellor Walworth  uses  this  language:  'After  all  that  had  tran- 
spired previous  to  the  death  of  the  intestate  (in  this  case 
Arthur  Wells),  I  think  he  would  have  been  precluded  from 

denying  that  she  (the  appellant)  was  his  wife And  if 

the  evidence  was  sufficient  to  raise  the  presumption  of  a  legal 
marriage  as  to  him,  in  his  lifetime,  it  must  necessarily  be  suffi- 
cient to  entitle  her  representative  to  the  widow's  portion  of 
the  estate,  under  the  statute  of  distributions.' 

"It  is  hardly  conceivable  that  in  the  case  at  bar  Arthur 
Wells,  if  living,  would  be  heard  to  deny  that  the  appellant  was 
his  lawful  wife.    Expression  was  given  to  the  same  principle 
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in  the  case  of  Townsend  v.  Van  Buskirk,  33  Misc.  Rep.  287, 
68  N.  Y.  Supp.  512,  in  an  opinion  written  by  Mr.  Justice 
Maddox,     The  justice  said  : 

"  'There  is  to  my  mind  a  well-defined  distinction  between 
illicit  relations,  forbidden  because  of  an  undisclosed  disability 
on  the  part  of  one  of  the  parties  thereto,  and  such  relations  as 
are  mutually  meretricious,  involving  on  the  part  of  the  woman 
knowledge  that  its  character  is  not,  and  is  not  intended  to  be, 
matrimonial,  but  of  a  wanton  and  lustful  nature 

"  'There  can  be  no  other  conclusion,  from  all  the  evidence 
in  the  case,  that  she  and  Townsend  desired  marriage,  that  that 
was  their  intention,  and  consequently  "their  cohabitation,  thus 
matrimonially  meant,"  made  "them  husband  and  wife  from 
the  moment  wh^n  the  disability"  on  his  part  was  removed, 
and  it  was  immaterial  whether  he  knew  of  that  removal,  .... 
the  fact  being  that  it  was  removed,  and  their  consent  to  the 
matrimonial  relation  may  be  inferred  from  their  acts  and  con- 
duct.' 

"See,  also,  Maynard  v.  Hill,  125  U.  S.  190,  8  Sup.  Ct.  Rep. 
723,  31  L.  ed.  654,  where  marriage  is  defined  to  be  'Something 
more  than  a  mere  contract,  though  founded  upon  the  agreement 
of  the  parties.  When  once  formed,  a  relation  is  created  be- 
tween the  partier  which  they  cannot  change,  and  the  rights  and 
obligations  of  which  depend,  not  upon  their  agreement,  but 
upon  the  law,  statutory  or  common. ' 

-^^s  "In  the  case  of  Eaton  v.  Eaton,  66  Neb.  676,  92  N.  W. 
995,  60  L.  R.  A.  605,  1  Ann.  Cas.  199,  the  same  question  was 
considered,  and  the  court  said:  'Another  question  to  be  deter- 
mined is  the  legal  effect  of  the  cohabitation  of  the  parties  after 
the  impediment  to  their  marriage  had  been  removed.  In  this 
state  the  only  thing  essential  to  a  marriage  is  the  consent  of  par- 
ties capable  of  contracting If  the  parties  live  together 

and  intend  to  sustain  toward  each  other  the  relation  of  husband 
and  wife,  they  are,  in  the  absence  of  any  impediment  fatal  to 
that  relationship,  legally  married':  See,  also.  State  v.  Worth- 
ingham,  23  Minn.  528. 

"The  position  taken  upon  this  question  by  the  Illinois  courts 
is  illustrated  in  the  cases  of  Cartwright  v.  McGown.  121  111. 
388.  2  Am.  St.  Rep.  105,  12  N.  E.  737;  Robinson  v.  Ruprecht, 
191  111.  424,  61  N.  E.  631  ;  Manning  v.  Spruck,  199  111.  447, 
65  N.  E.  342.     See,  also.  Stein  v.  Stein,  66  111.  App.  526. 

"Many  other  decisions  rendered  by  the  highest  courts  of 
other  states  might  be  cited  to  like  effect.  It  seems  to  me,  in 
view  of  the  decisions  and  authorities  which  have  been  referred 
to,  that  the  rule  ought  to  be  that  where  one  person  is  free 
to  enter  into  the  matrimonial  relation  and  does  so  in  good 
faith,  but  the  other  party  is  incapable  of  entering  into  such 
relation  because  of  a  former  wife  or  husband  living,  or  o'-.her 
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impediment,  when  such  impediment  is  removed,  if  the  parties 
continue  matrimonial  cohabitation,  continue  to  introduce  and 
recognize  each  other  as  husband  and  wife,  and  are  so  recog- 
nized by  their  relatives,  friends,  and  by  society,  it  ought  to  be 
held  that  from  such  moment  they  are  actually  husband  and 
wife,  and  that  under  such  circumstances  it  is  of  no  importance 
that  a  formal  agreement  to  live  together  as  husband  and  wife 
was  not  entered  into,  or  that  either  did  not  know  that  the  im- 
pediment to  such  an  agreement  had  been  removed,  when,  in 
fact,  it  had  been  so  removed,  and  both  parties  were  competent 
to  enter  into  the  matrimonial  state." 

In  Eaton  v.  Eaton,  66  Neb.  676,  92  N.  W.  995,  60  L.  R.  A. 
605,  1  Ann.  Cas.  199,  it  appeared  that  the  parties  were  married 
March  21, 1899 ;  that  plaintiff,  Harriet  M.  Eaton,  obtained  a  de- 
cree of  divorce  from  Enis  Goff  in  Johnson  county,  December  2, 
1898;  that  said  decree  of  divorce  was  obtained  without  the 
knowledge  of  Eli  Eaton;  that  the  parties  to  this  suit  lived 
together  until  November  30,  1899 ;  that  the  decree  of  divorce 
from  Enis  Goff,  the  ^^''  former  husband  of  plaintiff,  was  ob- 
tained less  than  six  months  prior  to  the  marriage  of  plaintiff 
and  defendant ;  that  such  marriage  was  in  violation  of  law  and 
a  nullity ;  and  that  defendant  had  no  knowledge  of  the  time 
when  the  prior  divorce  was  procured  until  just  prior  to  the 
commencement  of  this  action.  The  marriage  between  plaintiff 
and  defendant  was  adjudged  to  be  null  and  void. 

In  reversing  this  decree  the  court  used  the  following  lan- 
guage : 

"Another  question  to  be  determined  is  the  legal  effect  of 
the  cohabitation  of  the  parties  after  the  impediment  to  their 
marriage  had  been  removed.  In  this  state  the  only  thing 
essential  to  a  marriage  is  the  consent  of  parties  capable  of 
contracting:  Bailey  v.  State,  36  Neb.  808,  55  N.  W.  241;  Gib- 
son V.  Gibson,  24  Neb.  394,  39  N.  W.  450.  Even  a  license  is 
not  indispensable:  Haggin  v.  Ilaggin,  35  Neb.  375,  53  N.  W. 
209.  If  the  parties  live  together  and  intend  to  sustain  toward 
each  other  the  relation  of  husband  and  wife,  they  are,  in  the 
absence  of  any  impediment  fatal  to  that  relationship,  legally 
married.  The  marriage  between  the  plaintiff  and  defendant 
was  an  attempt  made  in  good  faith  to  form  a  legal  union. 
Both  intended  to  live  in  wedlock.  In  the  absence  of  an  im- 
pediment to  the  marriage  no  ceremony  would  have  been  re- 
quired; the  mutual  consent  of  the  parties  would  have  been 
sufficient.  When  the  impediment  was  removed,  why  may  not 
consent  be  inferred  from  continued  cohabitation?  This  exact 
question  arose  in  the  house  of  lords  in  the  case  of  De  Thoren 
V.  Attorney  General,  reported  in  L.  R.  1  App.  Cas.  686,  de- 
cided in  1876.  The  question  turned  upon  the  legitimacy  of 
certain  children  born  to  a  man  and  woman  who  were  married 
in  Scotland,  going  through  a  public  ceremony  in  a  church,  be- 
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lieving  the  marriage  a  valid  one.  The  man,  however,  had  been 
divorced,  and  the  time  for  appeal  from  the  decree  at  nisi  prius 
had  not  expired  at  the  time  of  the  public  marriage.  In  that 
case  the  contention  was  that  the  inference  of  marriage  was 
rebutted,  because  the  parties  had  commenced  living  together 
in  pursuance  of  an  invalid  marriage,  and  that  the  consent 
deducible  from  cohabitation  must  be  referred  to  the  ineffectual 
ceremony.  But  it  was  there  decided  that  '  It  must  be  inferred 
that  the  matrimonial  consent  was  interchanged  ^-*  as  soon  as 
the  parties  were  enabled,  by  the  removal  of  the  impediment,  to 
enter  into  the  contract.' 

"And  further:  'The  ceremony  which  took  place,  although 
invalid,  was  undoubtedly  a  consent  by  the  parties  to  live  to- 
gether as  husband  and  wife.  And  their  subsequent  cohabita- 
tion was  proof  of  continued  consent.' 

"In  the  case  cited,  Lord  Chelmsford  said:  'Taking  the  facts 
as  they  are  stated  in  the  ease,  and  applying  the  law  to  them, 
the  court  of  session  is  of  opinion  that,  assuming  the  ignorance 
of  the  parties  of  the  invalidity  of  the  ceremony  of  marriage 
during  the  whole  period  of  their  cohabitation,  yet  after  the  re- 
moval of  the  impediment  to  their  marriage  and  before  the 
birth  of  their  eldest  son,  they  became  married  persons.  I 
agree  entirely  with  this  opinion. ' 

"In  Rose  v.  Clark,  8  Paige  (N.  Y.),  574,  Chancellor  Wal- 
worth says:  'It  appears,  however,  from  decisions  in  our  own 
courts,  as  well  as  in  England,  that  a  subsequent  marriage  may 
be  inferred  from  acts  of  recognition,  continued  matrimonial 
cohabitation,  and  general  reputation,  even  where  the  parties 
originally  came  together  under  a  void  contract  of  marriage': 
Fenton  v.  Reed,  4  Johns.  (N.  Y.)  52,  4  Am.  Dec.  244;  Blanch- 
ard  V.  Lambert,  43  Iowa,  228,  22  Am.  Rep.  245.  In  the  recent 
case  of  University  of  Michigan  v.  McGuckin,  62  Neb.  489,  87 
N.  W.  180,  57  L.  R.  A.  917,  it  was  held,  although  the  relations 
of  the  parties  were  originally  meretricious,  that  marriage  is  a 
social  status,  the  existence  of  which  may  be  shown  by  conduct 
clearly  indicating  free  consent  and  mutual  intention  to  live  in 
wedlock.  Upon  the  conceded  facts  in  this  case,  our  conclusion 
is  that  the  parties,  by  continuing  to  live  together  in  the  matri- 
monial relation,  contracted  a  valid  marriage." 

In  the  case  of  Robinson  v.  Ruprecht,  191  111.  424,  61  N.  E. 
631,  Curtis  E.  Robinson  and  Johannah  Schoeninger  began  liv- 
ing together  without  pretense  of  marriage.  In  April,  1873, 
they  went  before  a  justice  of  the  peace,  where  a  marriage  cere- 
mony was  performed.  Previous  to  this  ceremony  both  parties 
had  been  manned.  The  woman  supposed  her  first  husband 
'*^'*  was  dead,  though  he  in  fact  was  still  living.  Mr.  Robinson 
had  a  prior  wife  living  from  whom  he  had  not  been  divorced,  as 
he  well  knew.  The  parties  continued  to  live  together  as  hus- 
band and  wife  until  the  death  of  Johannah,  which  occurred  in 
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April,  1891.  The  undivorced  wife  of  Mr.  Robinson  died  in  De- 
cember, 1875.  Gottlieb  Schoeninger,  husband  of  said  Johan- 
nah,  died  in  ]\Iay,  1890.  There  is  nothing  to  indicate  that 
knowledge  of  his  death  came  to  either  of  the  parties.  In  dis- 
posing of  the  case  the  court  used  the  following  language: 

"The  formal  statutory  celebration  of  marriage  between  said 
Curtis  E.,  Sr.,  and  said  Johannah,  indicated  that  it  was  their 
desire  their  subsequent  connection  should  be  considered  and 
understood  to  be  matrimonial.  They  in  good  faith,  so  far  as 
this  record  discloses,  at  the  time  of  the  marriage,  believed  that 
Johannah  was  a  widow  and  might  lawfully  marry,  but  Curtis 
E.,  Sr.,  at  least,  knew  that  he  then  had  a  living  wife  and  could 
not  lawfully  ent^r  into  another  marriage  union.  In  1875, 
about  two  years  after  their  formal  marriage,  Mary  J.,  the 
"wdfe  of  said  Curtis  E.,  Sr.,  died,  and  within  a  few  months 
thereafter  said  Curtis  E.,  Sr.,  and  Johannah,  were  advised 
that  said  Mary  J.  was  no  longer  living.  They  then  believed 
there  was  no  impediment  to  their  legal  union  as  husband  and 
wife.  There  is  no  direct  proof  the)'  subsequently  entered  into 
a  statutory  marriage,  but  their  actions,  conduct,  their  cohabita- 
tion, and  repute,  were  foreign  to  and  inconsistent  with  any 
relation  other  than  that  of  husband  and  wife,  and  there  can  be 
no  doubt  but  that  after  the  death  of  said  Mary  J.  the  cohabita- 
tion between  said  Curtis  E.,  Sr.,  and  said  Johannah  was 
matrimonial  in  the  intent  and  belief  of  both  of  them.  Their 
actions,  life,  and  repute  from  henceforth  during  the  remainder 
of  their  lives  were  those  of  husband  and  wife.  The  impedi- 
ment to  that  legal  relation  was  removed  ]\Iay  13,  1890,  by  the 
death  of  said  Gottlieb,  the  husband  of  said  Johannah.  There 
is  no  proof  on  the  question  whether  they  were  or  were  not 
advised  of  his  death.  They  believed  that  he  was  dead  when 
the  ceremony  of  marriage  was  performed  in  McHenry  county, 
in  1873,  and  so  far  as  the  record  discloses  were  never  advised 
to  the  contrary.  Johannah  lived  nearly  a  year  after  the  death 
of  Gottlieb  and  died,  April  14,  1891,  and  said  Curtis  E.,  Sr., 
survived  Johannah  but  *''^®  about  one  year.  It  was  lawful 
after  the  death  of  Gottlieb  for  them  to  enter  into  the  marriage 
relation.  They  believed  their  cohabitation  was  matrimonial, 
intended  it  should  be  so,  and  the  presumption  of  marriage  from 
cohabitation  apparently  matrimonial  became  applicable  to 
their  relation  as  husband  and  wife  in  aid  of  the  legitimacy  of 

their  children The  acts  of  each  toward  the  other  were 

those  of  husband  and  wife,  and  to  said  Martha  J.,  Curtis  E., 
Jr.,  and  Bessie  L.,  their  children,  who  were  members  of  the 
family,  they  deported  themselves  as  father  and  mother. 
Their  whole  life  was  inconsistent  with  any  other  relation  than 
that  of  husband  and  wife.  A  few  months  after  the  death  of 
said  Gottlieb  Schoeninger,  they,  with  the  appellee  children, 
visited  the  relatives  of  the  husband  in  Massachusetts.     Curtis 
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E.,  Sr.,  introduced  Johanuah  to  his  kindred  as  his  wife,  and 
the  appellee  children  as  their  children.  He  manifested  paren- 
tal pride  in  the  children,  was  anxious  the  appellee  daughters 
should  exhibit  their  proficiency  in  music  to  his  kindred,  and 
declared  his  satisfaction  that  through  appellee  Curtis  E.,  Jr., 
his  name  would  be  perpetuated.  A  family  reunion  was  held 
at  the  house  of  his  brother,  Nathan  S.,  at  which  Curtis  E.,  Sr., 
Johannah,  and  the  appellee  children  attended  as  a  family. 
....  A  pew  was  rented  in  the  South  Park  Avenue  Church, 
and  Curtis  E.,  Sr.,  and  Johannah  attended  services  together 
there.  Deeds  were  executed  conveying  to  them  property  as 
husband  and  wife,  naming  them  as  such,  and  they  uniformly 
treated  and  called  each  other  husband  and  wife.  Curtis  E., 
Sr.,  applied  for  letters  of  administration  on  the  estate  of 
Johannah,  declaring  under  oath  therein  that  he  was  her 
widower.  He  received  an  engrossed  copy  of  resolutions  passed 
by  a  lodge  of  which  he  was  a  member,  extending  sympathy  and 
condolence  on  the  death  of  his  wife,  and  he  brought  such  copy 
home  to  the  children.  He  directed  her  name,  as  Johannah 
Robinson,  to  be  engraved  upon  the  plate  of  her  coffin,  and  an 
inscription  to  be  engraved  on  her  monument  in  which  she  was 
declared  to  be  his  wife,  and  caused  to  be  published  an  obitu- 
ary notice  of  her  death,  naming  her  as  'Johannah,  beloved 
wife  of  C.  E.  Robinson.'  A  common-law  marriage  was  thus 
established,  and  such  marriages  are  valid  in  this  state:  Port 
V.  Port,  70  111.  484;  Elzas  v.  Elzas,  171  111.  632,  49  N.  E.  717." 

What  was  done  in  the  case  just  quoted  was  no  more 
*^^  than  was  done  in  the  case  at  bar.  ]\Irs.  Fitzgibbons  all 
the  time  supposed  she  was  the  lawful  wife  of  Mr.  Fitzgibbons, 
and  he  having  so  represented  her  to  the  public  and  to  herself 
after  the  legal  impediment  passed  away,  it  is  but  scant  justice 
to  Mrs.  Fitzgibbons  and  to  her  child  and  to  the  public  to  hold 
that  she  was  at  the  time  he  died  his  legal  wife. 

The  judgment  should  be  affirmed. 

Bird,  C.  J.,  and  Blair  and  Stone,  JJ.,  concurred  with 
Moore,  J. 


Common-law  Marriages  in  General  is  the  subject  of  a  note  to  Klepfel 
r.  KlepdFel,  124  Am.  St.  Eep.  104. 

Where  Cohabitation  is  Illegal  in  Its  Inception,  the  Belation  Between 
the  Parties  will  not  he  Transformed  into  Marriage  by  evidence  of  con- 
tinued cohabitation,  or  by  any  evidence  which  falla  short  of  estab- 
lishing", either  directly  or  circumstantially,  the  fact  of  an  actual  con- 
tract of  marriage  after  the  bar  has  been  removed:  Lanham  v.  Lan- 
ham,  136  Wis.  360,  128  Am.  St.  Rep.  1085.  If  the  solemnization  of 
a  marriage  is  unlawful,  cohabitation  under  it  is  unlawful  in  the  be- 
ginning, and  can  only  become  lawful  upon  a  new  solemnization  after 
the  impediment  is  removed:  Commonwealth  v.  Stevens,  196  Mass.  280, 
124  Am.  St.  Rep.  555.  See,  further,  the  note  to  Kepfel  v.  Kepfel, 
124  Am.  St.  Rep.  116.  A  statute  providing  that  if  a  person  having 
a  living  spouse  enters  into  a  marriage,  the  other  party  to  which  acts 
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in  good  faith,  if  the  former  marriage  is  saibsequently  annulled  and 
the  parties  thereafter  continue  to  live  together  as  husband  and  wife, 
they  shall  be  held  to  have  been  legally  married  from  and  after  the 
removal  of  the  impediment,  has  no  extraterritorial  effect;  and  if  the 
impediment  is  removed  while  the  parties  reside  in  another  state,  it 
has  no  effect  upon  the  status  of  the  parties,  although  they  subse- 
quently remove  to  the  state  where  such  statute  is  in  force:  Common- 
wealth V.  Stevens,  196  Mass.  2S0,  124  Am.  St.  Rep.  555.  But  a  mar- 
riage entered  into  in  good  faith  and  followed  by  continued  cohabita- 
tion after  the  removal  of  the  impediment  will  be  rendered  legal  by 
force  of  the  statute:  Turner  v.  Williams,  202  Mass.  500,  132  Am.  St. 
Rep.  511. 

The  Burden  of  Proof  to  establish  the  termination,  or  want  of  termina- 
tion of  the  first  marriage  where  a  second  has  been  contracted,  and 
what  evidence  is  sufficient  to  establish  the  fact,  is  the  subject  of  a 
note  to  Pettinger  v.  Pettinger,  89  Am.  St.  Rep.  198. 

TVhnt  Marriages  are  Void  is  the  subject  of  a  note  to  State  v.  Lowell, 
79  Am.  St,  Eep.  361. 


PEOPLE  V.  DETROIT  UNITED  RAILWAY. 

[162  Mich.  460,  125  N.  W.  700,  127  N.  W.  748.] 

STREET  RAILWAYS — Extension  of  Line  and  of  City  Limits. 
An  ordinance  granting  certain  privileges  to  a  street  railway  company, 
and  requiring  it  to  carry  passengers  within  the  city  limit's  on  certain 
terms,  applies  to  the  city  limits  as  subsequently  extended  and  to  an 
extension  of  the  line  by  purchase  or  otherwise,     (p.  583.) 

STREET  RAILWAYS — ^Extension  of  System.— There  are  Two 
Methods  of  extending  street  railways.  One  is  by  construction  and 
the  other  by  purchase.  A  purchased  railway  becomes  as  much  a  part 
of  the  system  as  does  the  road  as  constructed,     (p.  583.) 

STREET  RAILWAYS — Francliise — Construction  of  Ordinance. 
An  ordinance  granting  certain  privileges  to  a  street  railway  company 
and  requiring;  it  to  carry  passengers  within  the  city  limits  on  certain 
terms,  accepted  by  the  company,  must  be  held  to  have  been  granted 
and  accepted  in  view  of  the  power  to  change  or  extend  such  limits, 
and  that  neither  the  city  nor  the  company  contemplated  a  change  of 
the  terms  in  the  event  of  an  extension  of  the  city  limits  or  an  exten- 
sion of  the  lines  within  the  city.     (pp.  583,  584.) 

MUincIPAL  CORPORATIONS — Ordinances — Change  of  Bound- 
aries.— A  municipal  law  or  ordinance  designed  for  a  city  at  large 
operates  throughout  its  actual  boundaries,  whatever  they  are,  and  is 
not  affected  by  the  fact  that  these  are  enlarged  from  time  to  time. 
(p.  585.) 

FRANCHISE — Construed  Strictly  Against  Grantee. — The  terms 
of  a  franchise  granted  by  a  municipal  corporation  must  be  construed 
strictly  against  the  grantee,     (p.  586.) 

John  J,  Speed,  Charles  D.  Joslyn,  William  L.  Carpenter 
and  John  C.  Donnelly,  for  the  appellant. 

Bernard  F.  Weadoek  and  P.  J.  M.  Hally,  for  the  people. 
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4«i  MONTGOMERY,  C.  J.  The  Detroit  City  Railway 
Company  obtained  a  franchise  from  the  city  of  Detroit  in 
1862.  At  that  time  the  city  limits  were  located  at  Mt.  Elliott 
avenue.  In  1885,  by  amendment  of  the  charter,  the  city  limits 
were  extended  to  Baldwin  avenue.  In  1889  an  ordinance  was 
passed  by  the  council  and  accepted  by  the  Detroit  City  Rail- 
way Company,  providing  for  the  sale  of  workingmen's  tickets, 
so  called,  eight  for  twenty-five  cents  during  certain  hours  of 
the  day,  good  over  any  of  its  lines  in  said  city  for  a  single 
fare.  This  ordinance  also  gave  the  right  to  the  company  to 
extend  its  double  track  on  Jefferson  avenue  to  the  easterly 
limits  of  the  city  of  Detroit.  The  Detroit  City  Railway  Com- 
pany continued  to  operate  the  line  until  1890.  Its  rights  and 
franchises  were  subsequently  assigned  to  the  defendant.  A 
later  ordinance  imposes  the  duty  of  keeping  these  working- 
men's  tickets  on  sale  by  conductors.  The  defendant  subse- 
quently purchased  a  street  railway  located  wholly  without  the 
city  limits,  and  maintained  under  authority  of  a  franchise 
from  the  township  of  Grosse  Pointe  and  the  village  of  Fair- 
view. 

In  1907  the  city  limits  of  Detroit  were  extended  to  include 
a  large  portion  of  this  territory.  These  two  cases  were 
brought  to  enforce  penalties  in  the  one  case  for  refusing  to 
accept  a  ticket  good  in  the  citj^  of  Detroit  for  passage  over 
this  last-named  territory,  and  the  other  to  recover  a  penalty 
for  failure  to  keep  tickets  entitling  a  passenger  to  ride  over 
this  territory  from  any  point  in  the  ^*^^  city  on  sale.  The 
question  in  each  case  is,  therefore,  whether  the  requirements 
of  the  ordinance  of  1889,  that  passengers  should  be  conveyed 
to  any  point  in  the  city  limits,  binds  the  defendant,  as  as- 
signee of  the  Detroit  City  Railway  Company,  to  transport 
pa.ssengers  to  the  easterly  limits  of  Jefferson  avenue  as  ex- 
tended, notwithstanding  that  the  defendant  company  is  the 
assignee  of  the  franchise  granted  by  Grosse  Pointe  township 
and  approved  by  the  village  of  Fairview. 

It  is  the  contention  of  the  city  that,  when  the  provision  was 
made  in  the  ordinance  for  transporting  passengers  auyAvhere 
within  the  city  limits,  it  means  the  city  limits  as  they  may 
from  time  to  time  be  fixed.  On  the  other  hand,  the  defend- 
ant contends  that  the  defendant  occupies  the  position  of  an 
assignee  of  the  Grosse  Pointe  Railway  Company,  and  that  it 
is  not,  as  to  the  railway  in  the  late  village  of  Fairview,  an 
a.ssignee  of  the  Detroit  City  Railway  Company.  There  are 
two  methods  of  extending  street  railways.  One  is  by  con- 
struction, and  the  other  may  be  by  purchase  under  section 
6448,  2  Compiled  Laws.  The  purchased  railway  becomes  as 
much  a  part  of  the  system  as  does  the  railroad  as  constructed. 
So  w^e  think  it  after  all  gets  back  to  the  question  of  whether 
the  real  intent  of  this  ordinance  was  to  provide  for  single 
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fares  within  the  city  limits  as  such  limits  should  from  time 
to  time  be  fixed. 

"We  think  it  not  unreasonable  to  hold  that  this  mutual  con- 
tract was  made  in  view  of  the  power  of  the  legislature  of  the 
state  to  increase  or  diminish  the  territory  within  the  city,  and 
that  neither  the  city  nor  the  company  contemplated  that  in 
case  of  an  extension  of  the  lines  of  the  company  within  the 
city,  either  by  purchase  or  acquisition  from  another  company, 
an  increased  fare  should  be  demanded.  The  case  of  Town- 
ship of  West  Bloomfield  v.  Detroit  U.  Ry.,  146  Mich.  198, 
117  Am.  St.  Rep.  628,  109  N.  W.  258,  involved  a  question  not 
entirely  dissimilar.  In  that  case  the  company  had  contracted 
that  the  fare  from  any  point  in  said  township  to  the  city  of 
Detroit  and  *^^  vice  versa  should  not  exceed  the  rate  then 
charged  by  the  company  from  Pontiac  to  Detroit  and  vice 
versa.  The  company  while  in  competition  with  another  line 
maintained  a  fare  of  twenty-five  cents.  It  subsequently  pur- 
chased the  competing  line,  and  over  the  line  passing  through 
"West  Bloomfield  increased  the  fare  from  Pontiac  to  Detroit  to 
thirty-five  cents.  It  was  held  that  the  language  of  the  pro- 
vision that  the  rate  of  fare  from  any  point  in  the  township 
to  Detroit  should  at  no  time  exceed  the  rate  then  charged 
from  Pontiac  to  Detroit  and  vice  versa  referred  to  the  com- 
pany mentioned  in  the  franchise,  and  it  included  any  line 
which  that  company  or  its  assignee  might  at  any  time  build 
or  purchase. 

A  case  almost  on  all-fours  with  the  case  at  bar  is  that  of 
Indiana  R.  Co.  v.  Hoffman,  161  Ind.  593,  69  N.  E.  399.  Its 
reasoning  is  convincing,  and  we  think  the  case  should  be  fol- 
lowed. The  case  presented  does  not  involve  in  this  view  an 
interference  with  any  vested  right  of  the  company  as  assignee 
of  the  Fairview  Railway,  but  resolves  itself  simply  into  a 
question  of  the  construction  of  the  ordinance,  and  we  con- 
strue the  ordinance  to  include  any  street  railway  constructed 
or  purchased  by  the  defendant  which  shall  be  within  the  city 
of  Detroit  as  the  limits  of  said  city  may  from  time  to  time 
be  fixed  by  the  legislature. 

The  convictions  are  affirmed. 

McAlvay,  Brooke,  Blair  and  Stone,  JJ.,  concurred. 

ON  rehearing. 

STONE,  'J.  A  rehearing  having  been  granted  in  these 
cases,  they  have  been  reargued  and  reconsidered.  The  sole 
question  here  involved,  as  we  view  it,  is  the  construction  to 
be  placed  upon  an  ordinance  granted  the  Detroit  City  Rail- 
way in  1889.  Subdivision  D  of  section  3  of  such  ordinance 
reads  as  follows:  "Such  arrangements  shall  be  made  by  said 
company  that  within  two  months  after  this  ordinance  shall 
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have  been  accepted  by  said  company  it  shall  cany  such  pas- 
sengers '**^*  as  shall  have  taken  passage  on  the  cars  between 
the  hours  of  five- thirty  o'clock  and  seven  o'clock  in  the  morn- 
ing, and  between  the  hours  of  five-fifteen  o'clock  and  six-fif- 
teen o'clock  in  the  afternoon,  over  any  of  its  lines  in  said 
city  for  a  single  fare,  to  be  paid  for  by  a  ticket  sold  at  the 
rate  of  eight  tickets  for  twenty-five  cents,  for  one  continuous 
trip,  with  all  the  rights  of  transfer  and  through  carriage  pro- 
vided for  in  paragraphs  'A,'  'B'  and  *C'  of  this  section." 

The  ordinance  was  duly  accepted.  It  is  conceded  that  the 
Detroit  United  Railway  has  become  the  successor  and  assignee 
of  the  Detroit  City  Railway  Company  by  purchase.  This 
being  so,  we  think  it  accepted  the  benefits  of  the  franchise 
granted,  as  well  as  assumed  the  obligations  imposed  upon  it. 

Does  the  ordinance  relative  to  workingmen's  tickets  have 
application  to  that  territory  now  a  part  of  the  city,  but  with- 
out its  confines  at  the  time  the  ordinance  was  granted?  A 
further  investigation  of  the  questions  involved  satisfies  us  of 
the  correctness  of  the  reasoning  and  conclusion  of  Chief  Jus- 
tice Montgomery,  who  wrote  the  former  opinion  in  these  cases 
(ante,  p.  582),  to  which  opinion  reference  is  here  made.  He 
cited  and  followed  the  case  of  Indiana  R.  Co.  v.  Hoffman,  161 
Ind.  593,  69  N.  E.  399,  decided  by  the  supreme  court  of  In- 
diana. That  case  is  well  reasoned,  and  is  supported  by  the  au- 
thorities therein  cited,  and  we  think  it  should  be  followed  in 
these  cases.  It  may  be  asserted  as  a  general  proposition,  ap- 
plicable h'cre,  that  a  municipal  law  or  ordinance  designed  for  a 
city  at  large  operates  throughout  its  actual  boundari^,  what- 
ever they  are,  and  is  not  affected  by  the  fact  that  these  are  en- 
larged from  time  to  time.  The  following  authorities  support 
the  proposition  that  a  municipal  ordinance,  regulation,  or  con- 
tract designed  for  a  city  at  large  operates  throughout  its 
boundaries  whatever  their  change:  McQuillin  on  Municipal 
Ordinances,  sec.  218 ;  1  Dillon  on  IMunicipal  Corporations,  4th 
ed.,  sec.  185,  citing  St.  Louis  Gaslight  Co.  v.  City  of  St.  Louis, 
46  Mo.  121;  Town  of  Toledo  v.  Edens,  59  Iowa,  352,  13  N. 
W.  313. 

^«5  In  St.  Louis  Gaslight  Co.  v.  City  of  St.  Louis,  46  Mo. 
121,  above  cited,  which  involved  the  amount  due  the  company 
for  gas  furnished  the  city  in  its  enlarged  boundaries,  the  court 
said:  "The  additional  orders  for  lamps  were  all  to  be  within 
the  city,  and  the  city  is  a  unit,  though  with  changing  bound- 
aries. There  might  be  a  question  as  to  the  extension  of  the 
exclusive  rights  of  the  plaintiff,  for  grants  of  monopolies  are 
to  be  strictly  construed;  but  there  is  no  doubt  that  a  city  ordi- 
nance, or  a  city  contract,  designed  for  the  city  at  large,  oper- 
ates throughout  its  boundaries  whatever  their  change." 

In  Town  of  Toledo  v.  Edens,  59  Iowa,  352,  13  N  W.  313, 
it  is  said:  "If  an  ordinance  be  enacted  and  afterward  the 
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city  limits  be  extended  by  adding  thereto  adjacent  territory, 
no  one  would  contend  that  a  new  ordinance  must  be  passed 
in  order  to  be  operative  in  the  newly  acquired  territory," 

It  is  true  that  that  case  involved  a  police  regulation,  but 
the  authorities  cited  seem  to  make  no  distinction  between  such 
a  regulation  and  an  ordinance  or  contract  relating  to  traffic 
regulation. 

We  agree  with  Chief  Justice  Montgomery  that  the  cases 
presented  do  not  involve  an  interference  with  any  vested  right 
of  the  company  as  assignee  of  the  Fairview  Railway,  but  re- 
solves itself  into  a  question  of  the  construction  of  the  ordi- 
nance. The  rule  that  the  terms  of  the  franchise  must  be 
construed  strictlv  asrainst  the  respondent,  as  held  in  Town- 
ship of  West  Bloomfield  v.  Detroit  U.  Ry.,  146  Mich.  198,  117 
Am.  St.  Rep.  628,  109  N.  W.  258,  is  applicable  here. 

We  see  no  reason  to  recede  from  the  former  ruling  in  these 
cases,  and  the  convictions  are  affirmed. 

Bird,  C.  J.,  and  Ostrander,  Hooker,  Moore,  McAlvay, 
Brooke  and  Blair,  JJ.,  concurred. 


A  Line  Acquired  "by  Purchase  is  a  Fart  of  a  Street  "RaUumy  System, 
and  included  within  a  provision  of  an  ordinance  granting  a  franchise 
to  the  company  to  construct  its  road  through  a  township,  providing 
that  the  rate  of  fare  from  any  point  in  the  township  to  the  city  of 
Detroit,  and  vice  versa,  shall  at  no  time  exceed  the  rate  fixed  by  the 
company  from  Pontiac  to  Detroit,  and  vice  versa:  Township  of  West 
Bloomfield)  v.  Detroit  United  Ry.,  146  Mich,  198,  117  Am.  St.  Rep.  628. 

Existing  Corporate  Limits  are  not  Alone  Contemplated  by  a  provi- 
sion of  the  constitution  that  no  railroad  thereafter  constructed  shall 
pass  within  three  miles  of  a  county  seat  without  passing  through  it, 
and  the  provision  is  satisfied  by  passing  through  the  limits  of  a  county 
seat  as  subsequently  enlarged:  State  v.  Mobile  etc.  Ry.  Co.,  86  Mis8. 
172,  122  Am.  St.  Rep.  277. 

An  Ordinance  Requiring  the  Sale  of  Tichets  on  Cars,  good  for  transporta- 
tion during  c.ertain  hours  of  the  day,  at  the  rate  of  eight  for  twenty- 
five  cents,  does  not  impair  or  destroy  the  rights  or  franchises  of  a 
street  railway  company,  where  the  ordinance  granting  its  franchise 
contained  a  reservation  "to  make  such  further  orders,  rules  or  regu- 
lations as  may  from  time  to  time  be  deemed  necessary  to  protect  the 
interests,  safety  or  accommodation  of  the  public:  City  of  Detroit  v. 
Fort  Wayne  etc,  Ry.  Co.,  95  Mich.  456,  35  Am.  St.  Rep.  580. 

An  Irrevocable  Contract  is  Made  by  the  Acceptance  of  an  Ordinance 
Granting  a  Franchise  and  imposing  terms  upon  the  grantee,  and  the 
rights  so  conferred  cannot  be  amended'  or  diminished  without  the  con- 
sent of  the  grantee:  Shrevef>ort  Traction  Co.  v.  Shreveport  Co.,  122 
La.  1,  129  Am.  St.  Rep.  345;  Mayor  etc.  of  City  of  Houston  v.  Houston 
City  Street  Ry.  Co.,  83  Tex.  548,  29  Am.  St.  Rep.  679;  Western  Pav- 
ing &  Supply  Co.  v.  Citizens'  Street  R.  R.  Co.,  128  Ind.  525,  25  Am. 
St.  Rep.  462;  and  see  note  to  People  v.  Detroit  United  Ry.,  134  Mich. 
682,  104  Am.  St,  Rep.  637. 

The  Pmcer  of  Municipalities  to  MaTce  and  Enforce  Regulations  •  Be- 
specting  Street  Railways  for  the  protection  of  the  public  is  the  subject 
of  a  note  to  People  v.  Detroit  United  Ry.,  104  Am.  St.  Rep.  620. 
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BARNES  V.  SPENCER  &  BARNES  COMPANY. 

[162  Mich.  509,  127  N.  W.  752.] 

COEPORATIONS  —  Declaration  of  Dividends. — A  Resolution 
■will  be  construed  as  equivalent  to  a  declaration  of  a  dividend,  where 
any  other  construction  would  amount  to  an  illegal  preference  among 
the  stockholders     (p.  595.) 

CORPORATIONS — Declaration  of  Dividends — Informal  Action. 
A  dividend  may  be  legal  even  though  not  formally  declared,  it  being 
paid  by  common  consent.  The  stockholders  may  agree  among  them- 
selves informally  to  distribute  a  certain  sum  as  dividends  without 
going  through  the  form  of  corporate  action,      (p.  595.) 

CORPORATIONS — Declaration  of  Dividends — Promissory  Note. 
Where  all  of  the  stockholders  of  a  corporation  have,  by  common  con- 
sent, been  paid  money  as  dividends  in  proportion  to  the  stock  carried 
by  them,  except  one  to  whom  a  promissory  note  was  given,  and  all 
of  the  stockholders  and  directors  knew  of  and  approved  that  cours« 
of  procedure,  such  note  will  not  be  held  void  as  given  vrithout  con- 
sideration or  authority,     (p.  596.) 

CORPORATION — Promissory  Note. — A  Failure  to  Deny,  under 
oath,  the  execution  of  a  promissory  note  executed  by  the  president  of 
a  corporation,  in  its  behalf,  set  out  in  the  complaint,  makes  the  note 
competent  evidence,  and  when  introduced  in  evidence,  it  makes  a 
prima  facie  case  against  the  corporation,      (p.  596.) 

CORPORATIONS — Promissory  Note  to  President. — A  promise 
Bory  note  of  a  corporation,  executed  by  its  president  to  himself,  for 
property  sold  to  the  corporation  in  good  faith  and  for  a  fair  value, 
and  with  the  knowledge  and  subsequent  approval  of  the  directors  and 
stockholders,  is  valid,     (p.  596.) 

CORPORATION — Dealings  Witli  Officer. — An  officer  of  a  cor- 
poration may  deal  with  it  if  his  acts  are  open  and  fair  and  known  to 
the  directors  and  stockholders,     (p.  596.) 

CORPORATIONS — Profits  by  Officer— Remedy. — Where  it  is 
claimed  an  officer  of  a  corporation  has  made  a  profit  from  his  dealings 
with  the  corporation,  the  remedy,  if  any,  is  a  suit  in  equity  for  an 
accounting,     (p.  598.) 

Gore  &  Harvey,  for  the  appellant. 

M.  L.  Howell  and  Humphrey  S.  Gray,  for  the  appellee. 

«5io  MOORE,  J.  The  plaintiff  sued  defendant  in  an  action 
of  trespass  on  the  case  upon  promises,  and  gave  notice  that 
upon  the  trial  under  the  money  counts  he  would  give  in  evi- 
dence certain  notes.  One  of  them  was  for  $1,000,  payable 
to  Mrs.  J.  E.  Barnes,  guardian,  etc.,  and  was  dated  July  1, 
1903.  It  had  on  the  back  of  it  the  indorsement:  "Pay  to  the 
order  of  J.  E.  Barnes,  Mrs.  J.  E.  Barnes,  guardian." 

'^^^  It  also  had  eleven  indorsements  showing  the  interest 
had  been  paid  up  to  July  1,  1908,  and  nine  indorsements 
showing  payments  upon  the  principal.  One  of  the  notes  was 
for  $5,000,  dated  January  1,  1904,  payable  to  the  order  of 
J.  E.  Barnes,  and  had  many  indorsements  showing  upward 
of  $1,200  paid  upon  the  principal,  and  many  indorsements 
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showing  payment  of  interest  up  to  July  1,  1908.  There  was 
another  note  for  $3,000  and  two  notes  for  $2,000  each.  All 
of  these  notes  were  signed:  "The  Spencer  &  Barnes  Company, 
by  J.  E.  Barnes,  President."  Each  note  had  many  indorse- 
ments showing  payments  upon  the  principal,  and  many  in- 
dorsements showing  payments  of  the  interest  up  to  Julv  1, 
1908. 

The  defendant  did  not  deny  under  oath  the  execution  of 
any  of  these  notes.  It  pleaded  the  general  issue,  and  gave 
notice  of  several  defenses,  one  of  which  was  to  the  effect  that 
when  the  notes  were  given  the  payee  was  president  of  the  com- 
pany, under  a  large  salary,  and  owed  all  his  services  to  the 
company;  that  he  engaged  in  outside  business  under  the  firm 
name  of  Barnes  &  Robinson,  which  firm  dealt  with  defendant 
company.     We  quote  from  the  plea  and  notice : 

**That  by  virtue  of  such  sales  the  said  John  E.  Barnes 
realized  large  profits,  which  said  Barnes  then  and  there  con- 
verted to  his  own  use,  and  which  said  sums  of  money  the 
defendant  avers  lawfully  and  of  right  belonged  to  the  defend- 
ant, and  which  said  amounts  the  plaintiff  has  refused  to  pay 
over  and  account  for  to  the  defendant,  though  the  same  have 
often  been  demanded  of  plaintiff. 

"The  defendant  avers  that  by  virtue  of  such  manipula- 
tion and  by  reason  of  plaintiff's  interest  in  said  contracts 
with  the  Spencer  &  Barnes  Company,  that  the  said  plaintiff, 
John  E.  Barnes,  has  realized  large  profits  on  said  contracts, 
amounting  to  the  sum  of  $10,000,  and  said  profits  lawfully 
and  of  right  belong  to  said  defendant.  That  no  part  thereof 
has  been  paid  by  plaintiff  to  the  defendant,  though  often  re- 
quested so  to  do,  and  thereby  the  plaintiff  became  and  is  in- 
debted to  the  defendant  in  the  sum  of  $10,000. 

"That  said  John  E.  Barnes,  in  violation  of  his  contract 
^*^  obligations  to  the  defendant,  as  aforesaid,  whose  presi- 
dent and  financial  manager  he  was,  made  several  purchases 
of  timber  and  timbered  lands  for  his  own  account  and  not 
for  the  account  of  the  Spencer  &  Barnes  Company,  as  he  was 
under  contract  and  legally  bound  to  do.  That  said  plaintiff, 
John  E.  Barnes,  scheming  and  designing  to  deprive  the  de- 
fendant of  its  just  share  of  the  profits  in  said  purchases  of 
timber  and  timber  lands,  entered  into  a  copartnership  with 
one  John  Robinson  under  the  firm  name  and  style  of  'Barnes 
&  Robinson,'  and  also  under  the  name  of  the  'Weesaw  Lum- 
ber Company,  John  E.  Barnes,  Manager,'  for  the  purpose  of 
purchasing  large  tracts  of  timbered  lands  located  in  the 
county  of  Berrien,  and  for  the  cutting  of  the  timber  thereon 

and  the  sale  thereof  upon  the  market Said  John  E. 

Barnes  realized  large  profits  therefrom,  the  exact  amount 
whereof  is  unknown  to  defendant,  but  defendant  avers  that 
from  such  sales  the  plaintiff  reaped  large  profits,  to  wit,  the 
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sum  of  $10,000.  That  said  profits  justly  and  legally  be- 
longed, and  do  now  belong,  to  the  defendant,  and,  although 
often  requested,  the  plaintiff  has  refused  and  neglected,  and 
still  refuses  and  neglects,  to  pay  the  same,  or  any  part  thereof, 
to  the  defendant." 

Notice  was  given  of  the  following: 

"That  said  defendant  will  insist  that  said  notes  and  each 
thereof  are  null  and  void. 

''That  defendant  will  insist  that  said  notes,  and  each 
thereof,  are  void  because  each  of  said  notes  was  made,  exe- 
cuted, and  delivered  by  said  plaintiff  to  himself  or  to  others 
for  his  benefit,  while  president  of  the  Spencer  &  Barnes  Com- 
pany, defendant,  without  authority  so  to  do. 

"Defendant  will  show  in  evidence  that  there  has  been  no 
ratification  by  the  stockholders  of  the  making,  execution,  and 
delivery  of  said  notes  by  the  plaintiff,  as  president  of  the 
Spencer  &  Barnes  Company,  to  himself." 

The  plea  ended  with  the  following  statement:  "You  will 
further  take  notice  that,  pursuant  to  circuit  court  rule  24c, 
the  defendant  hereby  waives  the  benefit  of  the  general  issue, 
and  admits  the  facts  alleged  in  the  plaintiff's  declaration 
(that  is  to  say,  defendant  admits  that,  except  for  the  facts 
set  forth  in  this  notice,  the  plaintiff  would  be  entitled  to  re- 
cover upon  the  promissory  notes  set  forth  in  the  declaration 
herein,  and  waives  the  necessity  ^^^  of  the  introduction  of 
said  notes  in  evidence  for  the  purpose  of  proving  the  signa- 
tures thereon  and  the  delivery  thereof,  and  waives  the  neces- 
sity of  the  computation  of  the  amount  due  thereon),  and, 
hereby  relying  on  the  defense  herein  set  forth,  this  defendant 
claims  the  benefit  of  said  rule  24  in  respect  to  the  opening 
and  closing  in  the  taking  of  testimony  and  in  the  argument 
on  the  trial  of  said  cause." 

Upon  the  trial  the  notes  were  introduced  in  evidence,  and 
many  witnesses  were  sworn  on  the  part  of  the  defendant. 
At  the  close  of  the  testimony,  after  hearing  arguments  of 
counsel,  the  circuit  judge  expressed  himself  as  of  the  opinion 
that  the  defense  of  invalidity  of  the  notes  and  of  offset  could 
not  be  urged  in  an  action  at  law.     He  said: 

"In  this  suit,  gentlemen,  Mr.  Barnes  is  a  party  on  one  side 
and  the  corporation  on  the  other,  and  the  stockholders  are 
not  made  parties.  I  hold  equal  justice  could  not  be  done 
unless  all  the  stockholders  are  brought  in,  and  I  also  hold 
that  so  far  as  offsets  are  claimed  in  this  case  they  are  matters 
for  a  court  of  chancery  for  similar  reasons,  and  therefore  the 
plaintiff  as  far  as  this  action  is  concerned  is  entitled  to  judg- 
ment upon  the  notes. 

"A  court  of  chancery  may  hereafter  determine  as  to  what 
offsets  will  be  allowed  to  the  corporation,  and  perliaps  deter- 
mine what  remedies  may   exist   between   the  various  stock- 
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holders  of  this  company.  Therefore,  as  a  matter  of  law,  I 
have  come  to  the  conclusion  that  the  plaintiff  is  entitled  to  a 
judgment  upon  those  notes,  and  that  there  is  no  legal  defense 
whatever  to  the  notes.  The  amount  of  those  notes  has  been 
computed  and  amounts  to  $20,841.83." 

He  directed  a  verdict  iqv  the  above  amount.  The  case  is 
brought  here  by  writ  of  error. 

The  important  alleged  errors  relied  upon  are  stated  by 
counsel  as  follows : 

"(1)  The  court  erred  in  sustaining  the  validity  of  all  the 
notes  sued  on  (except  the  note,  dated  July  1,  1903,  for 
$1,000),  because  each  thereof  was  given  without  considera- 
tion, without  authority  of  the  directors,  and  because  the 
^**  plaintiff  as  president  of  the  corporation,  without  specific, 
authority  so  to  do,  made  the  notes  to  himself  as  payee. 

"(2)  The  validity  of  the  notes  dated  January  1,  1904,  for 
$5,000  each,  are  assailed  as  invalid  because  each  thereof  is 
without  consideration  and  each  thereof  purports  to  be  a  con- 
tract between  the  plaintiff  as  president  of  the  defendant  cor- 
poration and  himself  as  payee;  and  because  there  is  no  au- 
thority in  the  charter,  by-laws,  or  elsewhere  for  making  said 
notes  and  no  attempted  ratification  thereof  by  the  directors 
or  stockholders. 

"(3)  The  court  erred  in  permitting  a  recovery  upon  the 
two  notes  for  $2,000  each,  dated  July  1,  1905,  wherein  Z. 
Dotte  Waite,  guardian,  etc.,  and  Z.  Dotte  Waite,  the  plain- 
tiff's daughter,  is  payee,  because  it  conclusively  appears  there 
was  no  consideration  for  such  notes;  that  said  notes  were 
wholly  unauthorized  and  ultra  vires. 

"(4)  The  note  for  $2,000  dated  July  22,  1905,  is  void 
because  it  is  shown  by  undisputed  proof  to  have  been  given 
by  the  plaintiff  to  him.self  on  account  of  the  sale  of  certain 
logs  belonging  to  plaintiff  at  Union  Pier,  Michigan,  and  sold 
by  plainti:^  to  himself  as  president  of  the  defendant  com- 
pany. No  other  officer  or  person  was  a  party  either  to  the 
contract  of  sale  or  the  promissory  note  in  question. 

"  (5)  The  note  for  $3,000  dated  December  1,  1903,  wherein 
plaintiff  is  both  payee  and  maker,  is  void.  It  is  wholly  un- 
authorized and  without  consideration.  The  only  action  taken 
by  the  directors  during  the  year  1903,  referring  to  dividends, 
was  that  all  small  stockholders  be  paid  the  amount  of  divi- 
dends due,  20.2  per  cent. 

"(6)  The  fiduciary  relation  of  the  plaintiff  to  the  defend- 
ant  is  involved.  He  was  its  president  and  was  paid  b}'  it 
for  his  time  and  services,  and  it  was  his  duty  to  purchase 
timber,  logs,  lumber,  and  timbered  lands  for  and  on  account 
of  the  defendant,  and  his  embarking,  against  the  protest  of 
the  other  officers,  in  such  enterprises  for  his  individual  profit 
at  the  expense  of  the  company  whose  president  he  was,  and 
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in  violation  of  his  trust  relation  and  contract  of  employment, 
renders  the  profits  so  earned  and  held  by  him  as  money  had 
and  received  for  the  defendant's  benefit.  The  court  erred  in 
ruling  that  said  moneys  could  not  be  recovered  by  the  de- 
fendant in  this  suit. ' ' 

Counsel  are  agreed  upon  the  following: 

"Upon  the  organization  of  this  company  there  was  ^^^  is- 
sued 2,000  shares  of  preferred  stock  to  B.  H.  Spencer  and 
2,000  shares  of  preferred  stock  to  John  E.  Barnes;  and  1,340 
shares  of  common  stock  issued  to  John  E.  Barnes,  and  50 
shares  of  common  stock  issued  to  Z.  Dotte  Ortland,  daughter 
of  John  E.  Barnes.  There  was  issued  to  B.  H,  Spencer  1,370 
shares  of  common  stock  and  to  his  daughter,  Mary  L.  Spencer, 
20  shares  of  common  stock,  making  a  total  stock  issue  at  par 
of  $67,800.  It  is  thus  seen  that  the  stock  in  this  company 
was  owned  by  these  two  families,  B.  H.  Spencer  and  John  E. 
Barnes.  Later  stock  was  transferred  by  B.  H.  Spencer  to 
other  members  of  his  family.  In  1899  Frank  T.  Plimpton 
became  a  stockholder  in  the  company,  and  he  has  continued 
as  such  ever  since. 

"From  the  organization  of  the  company  in  1896  until  1903 
the  amount  of  the  stock  owned  by  B.  H.  Spencer  and  the 
members  of  his  family  was  exactly  equal  to  the  amount  of 
stock  owned  by  John  E.  Barnes  and  the  members  of  his 
family.  During  all  this  time  John  E.  Barnes  was  president 
of  the  company,  and  as  such  exercised  the  powers  and  per- 
formed the  duties  laid  down  in  the  by-laws,  and  B.  H.  Spen- 
cer was  vice-president  and  superintendent,  and  as  such  exer- 
cised the  powers  and  performed  the  duties  provided  in  the 
by-laws  except  as  hereinbefore  stated.  The  same  board  of 
directors  served  the  company  from  its  organization  in  1896 
to  1907.  These  directors  were  John  E.  Barnes,  B.  H.  Spen- 
cer and  Mary  L.  Spencer.  The  latter  was  secretary  and 
treasurer  of  the  company.  She  was  also  head  bookkeeper  of 
the  company.  The  business  was  apparently  conducted  with 
little  regard  for  the  by-laws." 

The  purpose  of  the  corporation  is  stated  in  its  articles  to 
be  "the  manufacture  of  various  kinds  of  furniture  from  wood, 
iron,  or  brass,  as  the  demands  may  require."  The  preferred 
stock  drew  a  fixed  dividend  of  six  per  cent.  The  by-laws 
provided  that  the  president  should  have  full  charge  of  all 
the  offices  and  business  and  should  sign  all  drafts,  notes, 
checks,  and  contracts  and  all  papers  pertaining  to  the  busi- 
ness of  the  company  wherein  there  was  a  money  considera- 
tion making  the  company  liable.  They  also  contained  the 
following  provisions:  "The  dividends  shall  be  declared  on 
the  first  day  of  ^^*^  March  after  the  annual  inventory.  All 
profits  shall  be  divided  with  the  preferred  stockholders  up  to 
six  per  cent  and  the  remainder  with  the  preferred  and  com- 
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mon  stockholders  share  and  share  alike  and  shall  be  paid 
within  sixty  days  thereafter." 

An  annual  meeting  was  held  each  year.  A  yearly  inven- 
tory was  taken,  and  a  statement  made  showing  resources  and 
liabilities,  and  also  showing  whether  the  business  had  been 
profitable  or  unprofitable.  The  action  was  sometimes  some- 
what informal  as  to  the  declaration  of  dividends,  but  there 
were  some  entries  made  upon  the  books  in  relation  thereto. 
At  the  annual  stockholders'  meeting  February  2,  1899,  the 
following  action  was  taken:  "It  was  moved  and  carried  that 
small  stockholders  be  paid  the  five  and  eight-tenths  per  cent 
which  is  the  per  cent  of  gain  after  preferred  stockholders' 
six  per  cent  is  deducted  from  whole  gain." 

At  the  stockholders'  meeting  of  January  23,  1900,  the  fol- 
lowing appears  upon  the  minutes,  to  wit:  "Moved  that  all 
stockholders  except  B.  H.  Spencer  and  J.  E.  Barnes  be  paid 
in  full  twenty-five. and  thirty-five  hundredths  per  cent,  which 
)9  per  cent  after  six  per  cent  on  preferred  stock  has  been  de- 
ducted, and  as  all  stockholders  except  B.  H.  Spencer  and  J.  E. 
Barnes  have  always  been  paid  in  full,  the  balance  is  to  be 
divided  equally  between  them,  and  to  be  drawn  out  as  busi- 
ness will  allow.     Motion  was  carried." 

At  the  annual  meeting  of  directors  for  1901  the  following 
appears:  "It  was  moved  that  surplus  on  account  of  B.  H. 
Spencer  and  J.  E.  Barnes  be  taken  up  by  notes  with  interest 
at  four  per  cent  per  annum  from  January  1,  1901,  interest 
payable  quarterly.  Motion  carried.  It  was  then  moved  that 
$4,000  of  undivided  profits  be  set  aside  for  building  account 
and  balance,  $3,064.24,  be  paid  in  dividends  as  provided  by 
by-laws.     Motion  was  carried. " 

At  the  annual  meeting  of  the  stockholders  February  3, 
1902,  the  following  appears:  "Moved  by  J.  E.  Barnes  and 
supported  by  B.  H.  Spencer  ^^"^  that  the  notes  held  by  B.  H. 
Spencer  and  J.  E.  Barnes  bearing  4  per  cent  be  taken  up 
and  new  notes  be  given  drawing  6  per  cent  interest  per  an- 
num, payable  quarterly.  Motion  carried.  It  was  then  moved 
that  small  stockholders  be  paid  fourteen  and  eleven  hun- 
dredths per  cent  dividends  in  full  and  large  stockholders  be 
given  notes,  bearing  six  per  cent  interest  per  annum,  interest 
payable  quarterly.     Motion  was  carried. ' ' 

At  the  annual  meeting  of  the  directors,  January  20,  1903, 
the  following  appears:  "It  was  moved  by  J.  E.  Barnes  that 
all  small  stockholders  be  paid  the  amount  of  dividends  due, 
twenty  and  two-tenths  per  cent.     Motion  carried." 

At  the  annual  meeting  of  the  directors,  Januarj'^  30,  1904, 
the  following  appears:  "Moved  by  J.  E.  Barnes  and  sup- 
ported by  B.  H.  Spencer  that  small  stockholders,  Irven  Spen- 
cer and  W.  S.  Waite,  be  paid  as  soon  as  convenient  and  that 
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notes  be  made  for  J.  E.  Barnes  and  B.  H.  Spencer  as  in  ure- 
vious  years.     Motion  carried." 

At  the  annual  meeting  of  the  directors,  January  16,  1905, 
the  following  appears:  "Moved  by  M.  L.  Spencer  that  stock- 
holders be  paid  dividends  due  and  that  Irven  Spencer  and 
W.  S.  Waite  be  paid  five  (5)  per  cent  of  the  net  profits  of 
1904  as  per  agreement  as  soon  as  convenient.  Supported  by 
B.  H.  Spencer  and  carried." 

At  the  annual  meeting  of  the  directors,  January  24,  1907, 
the  following  appears:  "It  was  then  moved  that  stockholders 
be  paid  their  share  of  profits  on  or  before  March  1,  1907. 
Motion  carried." 

The  record  is  clear  that  the  stockholders  and  directors  were 
fully  advised  as  to  what  was  done.  From  time  to  time  the 
small  stockholders  were  paid  dividends  in  cash.  The  profits 
were  often  shown  to  be  in  the  form  of  accounts,  notes,  and 
merchandise.  Mr.  B.  H.  Spencer  and  the  plaintiff  owned 
the  great  bulk  of  the  stock,  and,  instead  ®^*  of  being  paid 
cash,  as  were  the  smaller  stockholders,  they  were  credited  the 
amount  of  the  dividends  due  them  upon  the  books  of  the  com- 
pany, or  notes  were  given  to  them  for  these  amounts. 

The  record  indicates  pretty  clearly  that  no  one  thought 
that  there  was  anything  irregular  about  the  method  of  mak- 
ing dividends  or  of  paying  them.  Miss  Spencer,  who  was 
secretary  and  treasurer  of  the  company  and  the  daughter  of 
B.  H.  Spencer,  vice-president  and  superintendent  of  the  com- 
pany, and  the  two  constituting  a  majority  of  the  directors, 
testified  that  not  until  August,  1907,  did  she  have  any  knowl- 
edge "as  to  what  legal  authority  the  president  of  a  manu- 
facturing corporation  like  Mr.  Barnes  had  in  the  manner  and 
matter  of  drawing  promissory  notes.  I  was  not  informed 
in  regard  to  the  limitations  upon  that  power  until  after  this 
suit  was  commenced.  I  did  not  have  knowledge  until  after 
this  suit  was  commenced  as  to  the  power  or  authority  of  an 
officer  of  the  company  to  execute  and  deliver  so-called  divi- 
dend notes." 

On  the  cross-examination  she  testified:  "The  books  of  the 
Spencer  &  Barnes  Company  show  that  interest  was  paid  on 
these  notes.  It  is  regularly  entered  upon  the  books.  The 
interest  indorsed  upon  these  notes  was  entered  upon  the  books 
of  the  company.  Witness  wrote  some  of  the  notes  and  made 
indorsement  for  interest  on  some." 

Witness'  attention  was  called  to  $5,000  note,  January  1, 
1904,  and  she  testifies  that  was  given  for  a  dividend. 

"Q.  Did  3'ou  and  all  the  other  stockholders  of  the  com- 
pany receive  the  same  percentage  of  dividend  that  those  notes 
were  on  the  stock  held  by  Barnes;  that  is,  were  the  dividends 
equal  in  per  cent  of  the  stock — I  mean  all  the  common  stock? 
A-    Yes,  sir;  the  common  stock  all  got  the  same  dividend, 
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and  the  preferred  stock  all  got  the  same  dividend.  At  the 
time  Mr.  Barnes  got  those  two  $5,000  notes,  my  father  got 
two  $5,000  notes.  They  did  not  hold  the  same  amount  of 
stock  at  this  time,  Mr.  Spencer  had  some  more.  It  might 
have  been  sixty  shares  more ;  it  might  not  have  ^^^  been  that 
much.  He  had  a  majority  of  the  stock  at  that  time.  He  got 
the  same  percentage  on  the  stock  that  Barnes  did.  His  notes 
were  canceled  and  stock  issued  to  him  for  them.  I  would  not 
be  positive  these  were  the  notes  for  which  stock  was  issued. 
His  notes  were  all  taken  up  in  this  manner  by  the  company, 
except  one  note  of  $1,200.  He  has  received  all  but  $1,200  of 
the  dividends.  The  other  stockholders  have  all  been  paid 
except  Mr.  Barnes." 

The  indorsements  on  the  $5,000  note  were  identified  by  wit- 
ness as  all  in  her  handwriting,  with  the  exception  of  one  made 
by  the  assistant  bookkeeper,  Mrs.  Clark.  Exhibit  3,  indorse- 
ments made  of  interest  by  Mrs.  Clark,  Mr.  Belding,  a  clerk' 
in  the  office,  and  some  by  the  witness.  Exhibit  3  waS  a  divi- 
dend note.     It  is  dated  December  1,  1903. 

"Q.  That  was  given  for  a  dividend  declared  about  that 
time?    A.    No,  sir. 

"Q.  For  what  was  it  given ?  A.  Part  of  a  dividend  note 
of,  I  think,  $7,000,  and  $4,000  was  paid.  Three  thousand 
dollars  was  the  renewal  of  the  note. 

' '  Q.  The  other  stockholders  got  the  same  per  cent  of  divi- 
dends that  went  into  this  note;  that  is,  the  common  stock- 
holders got  the  same  per  cent  with  each  other  and  the  pre- 
ferred stockholders  got  the  same  per  cent  with  each  other? 
A.  Yes,  sir;  that  is,  the  common  stockholders  shared  with 
the  preferred  stockholders  after  the  six  per  cent. 

**Q.  As  far  as  you  were  concerned,  those  dividends  were 
voted  in  good  faith,  all  of  them,  were  they  not? 

"Mr.  Gore:  That  is  assuming  that  they  were  voted.  One 
of  our  claims  is  that  they  were  not  voted,  and  the  record 
don't  show  the  authority  for  it.  (Objection  overruled.  To 
which  ruling  of  the  court  the  defendant  by  its  counsel  duly 
excepted.) 

"The  Court:  (To  the  witness.)  Did  you  understand  the 
question  ? 

**A.  Yes,  sir;  he  asked  about  voting  on  the  question.  I 
do  not  think  the  records  of  the  meeting  would  say  that  we 
did  vote  on  the  question. 

"Q.  The  dividends  you  say  that  were  declared  and  the 
notes  that  were  issued,  was  that  done  in  good  faith  ? 

520  "jyxr.  Gore:  That  assumes  what  the  witness  has  not 
said.     She  has  not  said  dividends  were  declared. 

**  (Last  question  read.) 

"The  "Witness:  There  is  no  record  of  the  dividends  being 
declared;  but,  as  far  as  my  action  is  concerned  in  writing 
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out  the  notes,  it  was  in  good  faith.  The  records  that  I  kept 
of  the  minutes  showing  the  earnings  of  the  company,  its  as- 
sets and  liabilities,  are  correctly  shown,  and  correctly  show 
the  profits  that  appeared  by  the  books  to  have  been  made. 

"Q.  So  that  when  they  did  show  that  the  profit,  or  so 
much  remained,  that  was  believed  to  be  so  in  every  case,  was 
it  not?  A.  Yes,  sir.  At  the  time  this  $3,000  note  dated 
December  1,  1903,  was  given,  my  father  had  a  majority  of 
the  stock;  I  can't  tell  how  much  either  one  of  them  had.  The 
books  show  that.  Notes  were  issued  to  my  father  and  to  Mr. 
Barnes  at  the  same  time;  whenever  one  got  a  note  the  other 
got  one.  This  was  always  so,  and  each  for  the  proportion  of 
the  dividend  due  him  according  to  the  computation." 

Though  the  record  does  not  show  that  as  formal  action  was 
taken  as  would  be  shown  by  the  records  of  a  carefully  con- 
ducted corporation,  we  think  it  cannot  be  said  that  dividends 
were  not  authorized  and  declared.  It  must  be  remembered 
that  no  question  of  the  right  of  creditors  is  involved :  See  2 
Cook  on  Corporations,  6th  ed.,  sec.  534;  Hartley  v.  Pioneer 
Iron  Works,  181  N.  Y.  73,  73  N.  E.  576;  Rorke  v.  Thomas, 
56  N.  Y.  559;  Reading  Trust  Co.  v.  Reading  Iron  Works, 
137  Pa.  282,  21  Atl.  169,  170;  McKusiek  v.  Seymour,  Sabin 
&  Co.,  48  Minn.  172,  50  N.  W.  1116;  Pennsylvania  Iron 
Works  Co.  V.  Mackenzie,  190  Mass.  61,  76  N.  E.  228. 

A  resolution  will  be  construed  as  equivalent  to  a  declara- 
tion of  a  dividend  where  any  other  construction  would  amount 
to  an  illegal  preference  among  the  stockholders:  Redhead  v. 
Iowa  Nat.  Bank,  127  Iowa,  572,  103  N.  W.  796. 

A  dividend  may  be  legal  even  though  not  formally  de- 
clared, it  being  paid  by  common  consent,  and  hence  cannot 
be  recovered  back  on  that  ground  after  being  actually 
^-*  paid:  Berrvman  v.  Bankers'  L.  Ins.  Co.,  117  App.  Div. 
730,  102  N.  Y.  Supp.  695. 

The  stockholders  may  agree  among  themselves  informally 
to  distribute  a  certain  sum  as  dividends  without  going 
through  the  form  of  corporate  action.  No  formal  declara- 
tion is  necessary,  either  by  the  stockholders  or  board  of  direc- 
tors, and  a  distribution  of  profits  by  a  unanimous  consent 
without  corporate  action  is  legal:  M.  Groh's  Sons  v.  Groh, 
80  App.  Div.  85,  80  N.  Y.  Supp.  438. 

A  division  of  profits  is  a  dividend,  even  though  not  called 
such  and  not  considered  such  by  the  directors  or  stockholders: 
2  Cook  on  Corporations,  6th  ed.,  sec.  534,  p.  1445,  and  cases 
cited.  A  scrip  dividend  is  resorted  to  where  company  has 
profits  not  in  cash:  2  Cook  on  Corporations,  Gth  ed.,  sec.  535. 

It  is  impossible  to  read  this  record  without  reaching  the 
conclusion  that  in  what  was  done  about  the  dividends  every- 
body aoted  in  good  faith,  believing  they  had  been  carrn^d. 
All  of  the  stockholders  have  been  paid  upon  the  same  ratio 
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ia  proportion  to  the  stock  carried  by  them,  except  this  plain- 
tiff. It  is  also  clear  that  all  the  stockholders  and  directors 
knew  the  course  of  procedure  and  approved  of  it.  The  other 
two  directors  knew  of  the  giving  of  tliese  notes,  for  what  they 
were  given,  and  the  treasurer  from  time  to  time  made  pay- 
ments thereon,  and  made  indorsements  thereon.  The  author- 
ities cited  by  counsel  fail  to  show  that  notes  made  under  the 
circumstances  disclosed  by  this  record  were  void. 

As  to  the  $2,000  note  given  in  payment  for  certain  logs 
sold  by  plaintiff  to  defendant,  there  is  nothing  in  the  rec- 
ord to  indicate  that  they  were  not  sold  for  a  fair  price.  The 
other  directors  knew  all  about  the  transaction.  By  failing 
to  deny  the  execution  of  this  note  under  oath,  it  was  com- 
petent to  introduce  it  in  evidence,  and  when  offered  in  evi- 
dence, it  prima  facie  made  a  case,  which  case  has  not  been 
overcome  by  the  defense  interposed.  A  time  came  when  !Mr. 
Spencer  and  his  family  got  a  controlling  share  of  the  stock. 
They  had  control  when  the  logs  were  bought  for  which  this 
note  was  given,  Mr.  Barnes  was  ^^^  credited  on  the  books 
for  the  amount  of  these  logs  before  the  note  was  given. 

There  came  a  time  when  there  was  a  discussion  between 
the  plaintiff  and  the  other  stockholders  about  his  engaging 
in  outside  operations.  The  record  would  indicate  that  the 
discussion  resulted  in  an  understanding  with  reference  to 
what  should  be  done,  and  Mr,  Barnes  wrote  the  following 
letter : 

''Benton  Harbor,  Mich.,  1/14/1905. 

"I,  J.  E.  Barnes,  agree  that  I  will  close  up  my  land,  log 
and  wood  matters  as  fast  as  I  can  without  loss,  and  from  this 
date  will  not  buy  any  of  the  above  except  for  the  firm  of 
Spencer  &  Barnes  Company  Avhile  I  am  an  officer  of  said 
company. 

(Signed)     "J.  E.  BARNES." 

The  Spencers  then  had  a  majority  of  the  stock,  but  Mr. 
Barnes  was  continued  as  a  director  and  the  president.  The 
record  does  not  disclose  any  departure  from  this  agreement. 

It  is  not  the  law  that  an  officer  of  a  corporation  cannot 
deal  with  the  corporation  if  his  acts  are  open  and  fair  and 
known  to  the  directors  and  stockholders :  See  10  Cyc,  p.  794 ; 
Ft.  Payne  Rolling  Mill  v.  Hill,  174  Mass.  224,  54  N.  E.  532 ; 
Africa  v.  Duluth  News-Tribune  Co.,  82  Minn.  283,  83  Am. 
St.  Rep.  424,  84  N.  W.  1019;  2  Cook  on  Corporations,  6th 
ed.,  sec.  652;  United  States  Steel  Corp.  v.  Ilodge,  64  N.  J. 
Eq.  807,  54  Atl.  1 ;  Ten  Evck  v.  Pontiac  etc.  R.  R.  Co.,  74 
Mich.  226,  16  Am.  St.  Rep.  633,  41  N.  W.  905,  3  L.  R.  A.  378 ; 
Henry  v.  Michigan  S.  &  Ben,  Assn.,  147  Mich.  142,  110  N, 
W.  523. 

At  the  annual  meeting  held  in  January,  1907,  a  full  settle- 
ment, except  the  notes,  was  had  with  Mr.  Barnes.     In  the 
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statement  of  the  affairs  of  the  corporation  appeared  the  notes 
held  by  Mr.  Barnes  and  Mr.  B.  H.  Spencer  as  bills  payable, 
and,  as  already  appears,  Mr.  Spencer  was  afterward  paid 
nearly  all  his  notes.  B.  H.  Spencer,  M.  L.  Spencer  and  Irven 
Spencer  were  elected  as  directors.  The  records  of  the  meet- 
ing show  the  following:  ^^^  "That  the  stockholders  of  the 
Spencer  &  Barnes  Company  extend  their  thanks  to  John  E. 
Barnes,  the  retiring  president,  for  the  services  rendered  by 
him  during  the  past  ten  years.  That  this  resolution  be  spread 
upon  the  minutes  of  the  company  and  a  copy  of  the  same  be 
presented  to  Mr.  Barnes.     Carried  unanimously." 

These  notes  had  been  included  after  they  were  made  in 
every  annual  report  made  to  the  stockholders.  January  26, 
1907,  the  following  resolution  was  adopted:  "It  was  moved 
that  whereas  it  was  shown  by  the  boolvs  of  the  company  that 
there  is  an  outstanding  indebtedness  exceeding  $50,000,  and 
whereas  in  view  of  recent  changes  in  the  management  and 
policy  of  the  company  a  larger  amount  of  capital  is  necessary 
to  properly  and  successfully  carry  on  the  business  of  this  com- 
pany: Now  therefore  be  it  resolved,  that  the  president  and 
secretary  of  this  company  be  and  the  president  and  secretary 
hereby  are  authorized  to  sell  all  the  unissued  stock  in  the 
treasury  of  this  company,  to  wit,  1980  shares  at  not  less  than 
$10  per  share  (par  value)." 

Miss  Spencer,  the  secretary,  testified:  "That  indebtednesf^ 
referred  to  in  the  minutes  of  1907,  of  over  $50,000,  included 
all  notes  in  this  suit  on  February  5,  1907." 

Mr.  Barnes  was  not  a  director  at  this  time.  If  this  record 
does  not  show  knowledge  and  ratification  of  the  acts  of  the 
plaintiff,  it  is  difficult  to  see  how  a  record  could  show  them. 

In  relation  to  the  matter  of  the  setoff,  in  addition  to  what 
we  have  already  said  about  Avhat  is  contained  in  the  notice 
attached  to  the  plea,  is  the  following:  "Defendant  gives  notice 
of  its  intention  to  file  a  bill  of  complaint  in  equity  for  the 
purpose  of  obtaining  a  full  and  complete  accounting  from 
the  plaintiff  of  the  profits  made  and  received  by  hirn  out  of 
sales  to  this  defendant  and  to  other  persons,  firms  and  cor- 
porations, during  the  time  the  said  plaintiff  was  president  of 
the  defendant  corporation  and  owed  to  it  his  time,  services, 
and  business  ability.  That  this  action  should  abate  until  such 
accounting  ^^"*  between  the  parties  is  had.  Wherefore,  the 
defendant  demands  that  the  amounts  due  it  from  the  plain- 
tiff, when  ascertained,  be  set  off  against  the  demands  of  the 
plaintiff  sued  upon  in  this  action." 

No  such  accounting  had  been  made  when  the  case  was  tried. 
In  10  Cyc,  p.  794,  in  discussing  the  matter  of  profits  received 
by  an  officer  of  a  corporation,  it  is  said  the  rule  applies  to 
secret  and  not  to  open  profits,  and  as  to  them,  "Such  con- 
tracts will  be  scrutinized  in  ctjuity  and  will  be  set  aside  if 
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not  made  in  the  utmost  fairness  and  good  faith The 

rule  is  especially  applicable  where,  although  the  director  re- 
ceived a  profit  out  of  the  transaction,  the  contract  was  made 
in  good  faith,  was  not  improvident,  had  been  performed,  and 
the  corporation  had  I'eceived  the  benefit  of  its  performance, 
under  which  circumstances  it  has  been  held  that  it  could  not 
be  undone  by  a  receiver  subsequently  appointed  for  the  cor- 
poration." 

It  is  said  at  page  795:  "Rule  subject  to  maxim  that  he  who 
seeks  equity  must  do  equity.  The  rule  under  consideration 
does  not  extend  so  far  as  to  work  entire  confiscation  of  the 
property  of  the  unfaithful  director,  which  he  may  have  at- 
tempted to  sell  to  his  corporation  at  an  advance  over  its  cost 
to  him,  so  as  to  derive  a  secret  profit  therefrom;  but  in  the 
accounting  which  takes  place  under  the  principle,  the  director 
will  be  compelled  to  yield  to  the  corporation  the  secret  profit, 
but  will  be  allowed  a  credit  for  the  property  sold  to  the  cor- 
poration at  its  real  value." 

The  stockholders  of  this  corporation  are  practically  the 
same  as  they  were  during  all  the  time  the  plaintiff  was  presi- 
dent. All  of  them  except  the  plaintiff  have  received  and  re- 
tained dividends.  As  has  already  appeared,  they  knew  of 
the  contracts  before  mentioned;  they  had  and  used  the  mate- 
rial furnished.  The  proof  as  to  profits  consisted  largely  of 
so-called  admissions  which  were  more  in  the  nature  of  an  ex- 
pression of  hope  or  expectation  before  the  transaction  referred 
to  was  closed  than  a  statement  of  fact  as  to  conditions  after 
a  final  disposition  of  the  business  '*^®  had  been  reached.  If 
any  defense  is  open  to  the  defendant,  we  think  it  clear  it  can 
only  be  upon  an  accounting  where  all  the  equities  of  the  par- 
ties can  be  reached. 

Judgment  is  affirmed. 

McAlvay,  'Brooke,  Blair  and  Stone,  JJ.,  concurred. 
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n.  Trustee's  Personal  Interest  as  Antagonistic  to  the  Trust,  601. 
ni.  Who  is  a  Trustee,  602, 
IV.  Director  of  Corporation  as  Trustee,  602. 
V.  Persons  Trustees  or  not  Informally,  603. 

VI.  Competency  of  a  Trustee  Generally  to  Hold  Under  a  Trust 
Sale,  605. 

vn.  Extreme  Cases,  606. 

VIII.  Trust  Character  not  Simple  Beneficence,  608. 
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Sept.  1910.]     Barnes  v.  Spencer  &  Barnes  Co.  599 

XI.  Director  not  Permitted  to  Contract  With  Himself,  614. 

Xn.  Director  Deals  With  Company  as  Stranger,  616. 

XIII.  Contract  With  Company  for  Salary,  619. 

XIV.  Affirmance  by  Corporation,  620. 
XV.  Suit  by  Minority  Stockholder,  621. 

XVI.  Restitution  by  Director  Wrongfully  Contracting,  623. 
XVII.  Stranger  Co-operating  With  Offending  Officer,  624. 
XVIII.  Effect  on  Contract  of  Company  Withholding  Protest,  624. 
XIX.  Director's  Incapacity  Does  not  Avail  an  Outside  Person,  627. 

I.    A  Trustee  may  not  Buy  at  His  Own  Sale. 

This  rule  is  so  elementary  as  to  be  almost  an  axiom.  Nobody, 
even  where  there  is  ignorance  of  law  in  its  strictness,  needs  to  be 
warned  of  it,  having  at  least  acquaintance  with  common  every-day 
business;  that  is,  when  the  words  are  to  be  applied  in  their  first 
significance.  As  Wayne,  J.,  said  in  Michond  v.  Girod,  4  How.  503, 
II  L.  ed.  1076:  "The  rule  of  equity  is  in  every  code  of  jurisprudence 
with  which  we  are  acquainted."  According  to  what  has  been  termed 
"The  (ireat  Case,"  York  Buildings  Co.  v.  Mackenzie,  8  Brown  H.  L. 
Cas.  42,  this  concurrence  of  civilized  men  in  giving  it  respect  to-day 
is  not  more  to  be  remarked  than  is  the  fact  that  it  has  borne  the 
test  of  ages.  "To  show,"  it  was  said  there,  "the  universality  and  ex- 
tent of  the  principle  now  contended  for  there  needs  but  to  observe 
that  particular  law  among  the  Romans,  by  which  magistrates  and 
others  in  the  provinces  were  disabled  from  making  purchases  at  sales 
under  their  own  authority,  and  the  heavy  penalty  inflicted  if  they 
attempted  it." 

Sugden,  in  the  famous  work  on  Vendors,  lays  down  the  proposition, 
broader  than  the  one  expressed  above,  that  trustees,  agents,  com- 
missioners of  bankrupts,  assignees  of  insolvents, — or  their  partners  in 
business,  solicitors  to  persons  in  these  formal  capacities,  auctioneers, 
creditors — at  least  such  creditors  as  have  been  consulted  as  to  the 
mode  of  sale — counsel  and,  generally,  anyone  who  through  being  em- 
ployed or  concerned  in  the  affairs  of  another  has  acquired  a  knowl- 
edge of  the  estate  of  this  other,  are  incapable  of  being  prrchasers 
in  a  sale  of  property  of  individuals  toward  whom  they  stand  in 
any  of  the  relations  named.  "For,"  he  says,  "if  persons  having  a 
confidential  character  were  permitted  to  avail  themselves  of  any 
knowledge  acquired  in  that  capacity,  they  might  be  induced  to  con- 
ceal their  information  and  not  exercise  it  for  the  benefit  of  the  person 
relying  on  their  integrity."  He  adds  the  comment  that  the  char- 
acters of  trustee  and  purchaser  are  inconsistent,  explaining  in  a 
brief  Latin  phrase  which  I  take  the  liberty  of  rendering  into  rather 
free  J^nglish,  "The  price  cannot  be  too  low  to  suit  the  buyer  nor  too 
high  to  suit  the  seller":   Sugden  on  Vendors,  566. 

In  Fox  V.  Mackrcth,  2  Brown  Ch.  400,  a  trustee  for  the  sale  of 
estates  for  the  payment  of  debts  hiujsclf  had  bought  at  the  sale. 
He,  Mackrcth,  the  trustee,  had  resold  at  an  advanced  price,  and  the 
court  said  that  in  respect  of  the  product  of  the  second  sale  he  was 
in  the  attitude  of  trustee  for  the  original  owner,  which  dictum  was 
affirmed  thereafter  by  the  house  of  lords:  4  Brown  II.  L.  Cas.  258. 
The  displeaFure  of  Mackreth  over  the  event  of  the  case  has  properly 
no  place  in  the  history  of  jurisprudence,  but  it  is  interesting  to  know 
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that,  disgusted  at  being  made  to  disgorge  in  this  way,  that  gentle- 
man sought  out  the  leading  counsel  on  the  winning  side  and  chal- 
lenged him  to  mortal  combat.  This  was  no  less  a  person  than  Sir 
John  Scott,  who  became  Lord  Eldon  in  course  of  time,  and  it  is 
fortunate  for  the  profession,  perhaps,  that  the  duel  never  came  off. 
Ikjr.  Mackreth  might  have  been  more  successful  on  the  field  than  in 
the  forum,  and  we  by  consequence  deprived  of  that  treasury  of  de- 
cisions that  has  been  and  still  is  the  resort  of  every  inquirer  into 
the  subject  now  before  us. 

It  was  to  Lord  Eldon  that  most  of  the  cases,  now  so  instructive, 
went,  and,  although  it  would  appear  he  was  on  the  wrong  side  there, 
he  argued  together  with  the  other  principal  lawyers  of  his  day, 
pro  and  con,  "The  Great  Case"  already  mentioned  and  to  be  men- 
tioned again  hereinafter.  Of  the  cases  preceding  that  one,  the  most 
notable  was  Whelpdale  r.  Cookson,  1  Ves.  Sr.  8,  the  opinion  in  which 
Lord  Eldon,  as  we  shall  see  presently,  was  to  question  afterward  in 
one  particular  while  following  only  too  willingly  its  broad  doctrine. 
The  report  is  so  brief  it  might  as  well  be  quoted  here,  omitting  the 
questioned  portion,  which  portion  has  no  bearing  upon  the  discussion 
just  at  this  point.  "On  devise  of  lands  in  trust  for  payment  of  debts 
the  trustee  himself  purchased  part.  The  lord  chancellor  (Lord  Hard- 
wicke)  said  he  would  not  allow  it  to  stand  good  although  another 
person,  being  the  best  bidder,  bought  it  for  him  at  a  public  sale,  for 
he  knew  the  dangerous  consequence.  Nor  is  it  enough  for  the  trustee 
to  say,  'You  cannot  prove  any  fraud,'  as  it  is  in  his  power  to  conceal 
it." 

There  is  no  necessity  to  discuss  fraud  in  connection  with  these 
trust  dealings,  for  fraud  vitiates,  of  course,  any  transaction  what- 
ever of  which  it  is  a  part,  but  a  word  may  be  said,  in  passing,  as  to 
the  above  reference  to  it,  after  whi&h  the  two  features  of  Whelpdale 
v.  Cookson,  1  Ves.  Sr.  8,  that  go  to  form  the  excuse  for  bringing  that 
case  into  the  discussion  will  be  given  attention — the  two  features 
outside  of  the  bare  fact  of  the  purchase  by  a  trustee.  The  word  in 
passing  is  that  the  court  in  Ex  parte  Bennett,  10  Ves.  385,  pointed 
to  a  danger,  in  addition  to  that  mentioned  by  Lord  Hardwicke,  of 
leaving  the  door  open,  on  any  such  theory  as  that  no  fraud  could  be 
proved  on  the  trustee.  Said  Lord  Eldon:  "If  a  trustee  can  buy  in  an 
honest  case,  Ife  may  in  a  ease  having  that  appearance  but  which  from 
the  infirmity  of  human  testimony  may  be  grossly  otherwise."  The 
two  features  in  Whelpdale  v.  Cookson,  1  Ves.  Sr.  8,  to  be  noticed  are: 
First,  the  trustee  there  had  purchased  not  in  his  own  proper  person 
but  through  another,  and,  second,  the  purchase  had  been  at  public 
vendue;  but,  as  is  seen,  neither  fact  was  regarded  by  the  chancellor 
as  mitigating  the  evil  of  the  transaction.  As  to  the  first,  there  is 
little  comment  called  for — qui  facit  per  alium  facit  per  se;  the  sec- 
ond, though,  has  a  plausible  side  that  in  a  later  case  was  urged  for 
the  purchaser  with  some  force.  The  main  reason,  as  appears  from 
the  quotation  from  Sugden  early  in  this  note,  why  this  right  is  denied 
a  trustee  is  that  the  position  of  the  latter  must  have  afforded  him 
knowledge  not  open  to  others  of  the  thing  to  be  sold  and  of  facts 
and  conditions  all  around  and  about  the  selling  important  for  any- 
body to  know  who  may  nourish  a  thought — ^^all  the  way  from  a  notion 
to  a  fixed  purpose — of  buying  the  property. 

There  is,  though,  another  way  in  which  it  would  be  possible  for 
this   presumption   of   the    trustee's   knowledge   to   affect   the   circmn- 
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stances  of  the  sale.  If  a  man  known  to  be  thoroughly  advised  about 
a  thing  offers  to  buy  it,  the  fact  might  stimulate  others  to  venture 
with  an  offer  better  than  his.  It  does  not  seem  to  be  sophistical,  this 
view  of  the  case — at  least,  not  altogether  so,  particularly  when  the 
sale  is  one  at  auction.  The  point  was  pushed  in  the  notable  case  of 
Ex  parte  James,  8  Ves.  Jr.  337.  There  had  been  a  sale  for  creditors 
and  the  solicitor  for  the  assignees  had  bought  the  property.  As 
the  court — Lord  Eldon  again — sagely  intimated,  the  solicitor  for  the 
assignees,  if  he  attended  to  his  business,  knew  more  about  the  prop- 
erty than  the  assignees  themselves  could  know.  But  it  was  con- 
tended for  him  that  "the  circumstance  of  the  solicitor  bidding — the 
auctioneer  having  declared  that  all  the  bidders  were  real  bidders — 
must,  from  his  knowledge  of  the  value,  have  greatly  enhanced  the 
bidding."  Lord  Eldon  admitted  that  there  was  some  merit  in  the 
contention  and  he  said:   "The  sale  by  auction  is  evidence  of  fairness 

unquestionably But,"  he  added,  "that   makes  no   difference  as 

to  the  principle It  is  obvious  ....  that  the  trustee  or  solici- 
tor bringing  it  [the  property]  to  sale  may  have  a  great  deal  of 
information  which  may  bring  it  up  to  a  price  beyond  that  which  it 
may  reach  at  an  auction;  for  instance,  in  the  case  of  mines.  If  the 
solicitor  or  assignee  knows  that  circumstance,  he  may  buy  under  a 
knowledge  which  some,  at  least,  of  the  others  have  not.  So  there 
may  be  a  great  many  clandestine  dealiugs  which  may  bring  it  to  a 
price  far  short  of  that  which  would  be  produced  if  full  information 
was  given." 

There  was  no  suggestion  of  fraud  in  Ex  parte  James,  8  Ves.  Jr.  337. 
Speaking  of  the  purchasing  solicitor.  Lord  Eldon  said:  "I  believe 
h©  acted  purely  at  the  moment  of  the  sale";  though  he  added,  "but 
the  circumstances  show  how  necessary  it  is  that  those  who  have 
duties  to  others  imposed  upon  them  should  not  deal  for  themselves." 
Further  on  he  said:  "I  believe  he  purchased  at  a  price  then  under- 
stood to  be  full  value,  for  I  proceed  not  upon  the  undervalue  but 
upon  this  principle,  that  there  is  that  general  rule  in  this  court  which, 
under  such  circumstances,  would  not  permit  that  purchase  to  be  held 

if  recently  disputed My   opinion  in  this   case  is  clearly  upon 

the  principle I  have  no  reason  to  think  the  sale  was  not  fairly 

had  for  what  was  considered  at  that  time  by  all  the  parties  a  good 
price;  and  in  a  moral  view  Jones  [the  solicitor]  dealt  as  fairly  and 
actively  for  the  creditors  as  if  acting  for  himself.  But  notwithstand- 
ing that,  I  am  clearly  of  opinion  principle  requires — and  I  add  the 
circumstance  of  a  sale  by  auction — that  an  assignee  under  a  com- 
mission of  bankruptcy  cannot  buy  the  property  sold  under  it  unless 
he  shakes  off  the  character  altogether."  The  last  few  words  of  the 
quotation  bear  upon  a  part  of  the  subject  not  yet  reached,  we  being 
here  concerned  still  with  only  the  rule  that  the  trustee  shall  not 
buy  at  his  own  sale  as  such  trustee,  and  the  reason  underlying  that 
rule. 

n.  Trustee's  Personal  Interest  as  AntagoniEtic  to  the  Trust. 
In  Whichcote  v.  Lawrence,  3  Ves.  740,  Lord  Loughborough  in  his 
opinion  set  out  a  cause  of  the  trustee's  incapacity  to  buy  that  might 
seem  at  first  blush  outside  of  just  the  knowledge  of  facts  and  con- 
ditions that  his  trusteeship  must  of  itself  have  brought  him;  but 
Lord  Eldon,  in  Ex  part«  Lacey,  6  Ves,  625,  commenting  some  years 


602  139  American  State  Reports.  [Mich. 

afterward  on  this  opinion,  showecl  how  the  one  cause  and  the  other 
merged  into  a  common  moral  disability.  Lord  Loughborough  said: 
"The  real  proposition — which  is  very  plain  in  point  of  equity  and 
a  principle  of  clear  reasoning — is  that  he  who  undertakes  to  act 
for  anotlier  in  any  matter  shall  not  in  the  same  matter  act  for  him- 
Hclf.  Therefore,  a  trustee  to  soil  shall  not  gain  advantage  by  being 
himself  the  person  to  buy."  And  to  the  sentiment  as  so  put  Lord 
Eldon  address€d  himself  thus:  "The  rule  I  take  to  be  this,  not  that 
a  trustee  cannot  buy  from  his  cestui  que  trust,  but  that  he  shall  not 
buy  from  himself.  If  a  trustee  will  so  deal  with  his  cestui  que  trust 
that  the  amount  of  the  transaction  shakes  off  the  obligation  that 
attaches  to  him  as  trustee  then  he  may  buy.  If  that  case  is  rightly 
understood,  it  cannot  lead  to  much  mistake.  The  true  interpreta- 
tion of  what  is  there  reported  does  not  break  in  upon  the  law  as  to 
trustees.  The  rule  is  this:  A  trustee  who  is  intrusted  to  sell  and 
manage  for  others  undertakes  at  the  same  moment  in  which  he  be- 
comes a  trustee  not  to  manage  for  the  benefit  and  advantage  of 
himself." 

III.    Who  is  a  Trustee. 

It  is  said  in  York  Buildings  Co.  v.  Mackenzie,  8  Brown  H.  L.  Cas. 
42:  "It  is  needless  to  enter  into  refinements  or  niceties  as  to  the 
nature  of  trusts  or  the  specific  name  of  trustee.  There  is  no  magic 
in  the  term.  He  is  a  trustee  who  is  vested  with  property  in  trust 
for  others;  but  every  man  has  a  trust  to  whom  a  business  is  com- 
mitted by  another,  or  the  charge  and  care  of  any  concern  is  con- 
fided or  delegated  by  commission."  Sugden  has  been  quoted  above, 
where  he  makes  a  partial  enumeration  of  persons  to  whom  the  trust 
character  affixes  itself;  but  a  further  enumeration,  and  later  with 
authorities,  is  furnished  in  a  note  to  Van  Epps  v.  Van  Epps,  9  Paige 
Ch.  237,  in  Book  IV  of  the  Lawyers'  Co-op.  Edition,  on  page  682. 
It  is  sufficient  for  the  purpose  here  to  say  that  a  director — or  a  mem- 
ber of  a  board  of  directors — of  a  corporation  has  that  character  fixed 
upon  him. 

rv.    Director  of  Corporation  as  Trustee. 

To  that  effect  Lord  Cranworth  expressed  himself  in  Aberdeen  Ey. 
Co.  V.  Blaikie,  1  Macq.  H.  L.  461.  That  case  has  been  cited  and 
commented  upon  by  so  many  of  our  American  courts,  and  its  doctrine 
has  been  so  generally  accepted,  that  some  account  of  its  facts  can- 
not be  out  of  place  here.  Briefly,  then,  Messrs.  Blaikie,  iron  found- 
ers, in  Aberdeen,  with  whom  a  contract  had  been  made  by  the  rail- 
way company  for  the  purchase  from  them  of  some  iron  chairs, 
brought  suit  to  enforce  the  contract.  The  principal  defense  was 
that  Mr.  Thomas  Blaikie,  the  managing  partner,  was  at  the  time  of 
the  making  of  the  contract  a  director  in  the  railroad  company — 
not  only  so,  but  chairman  of  the  board,  wherefore  a  contract  of  the 
company  with  his  firm  could  not  be  enforced;  that  as  chairman  of 
the  company  he  had  a  casting  vote,  and  clearly,  therefore,  was  a 
trustee.  It  was  argued  in  this  behalf  that  the  law  applicable  to 
fiduciaries  "interdicted  him  from  making  a  contract  in  the  business 
of  the  company  for  his  own  individual  benefit.  This  was  decided 
....  by  the  judgment  of  this  house  in  The  York  Buildings  Co.  t. 
Mackenzie,  8  Brown  H.  L.  Cas.  42,  a  case  that  was  argued  by  the 
most  eminent  lawyers  then  at  the  bar.  The  rule  was  applied  by 
Lord  Eldoa  in  bankruptcy,  with  perhaps  a  stricter  jealousy  thaa  in 
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the  administration  of  ordinary  trusts  in  the  court  of  chancery.  The 
case  of  Ex  parte  James,  8  Vgs.  Jr.  337,  shows  this."  Lord  Cran- 
worth's  opinion  thereupon  was:  "The  directors  are  a  body  to  whom 
is  delegated  the  duty  of  managing  the  general  affairs  of  the  company. 
A  corporate  body  can  only  act  by  agents,  and  it  is,  of  course,  the 
duty  of  those  agents  so  to  act  as  best  to  promote  the  interests  of  the 
corporation  whose  affairs  they  are  conducting.  Such  agents  have 
duties  to  discharge  of  a  fiduciary  nature  toward  their  principal; 
and  it  is  a  rule  of  universal  application  that  no  one  having  such 
duties  to  discharge  shall  be  allowed  to  enter  into  engagements  in 
which  he  has  or  can  have  a  personal  interest  conflicting — or  which, 
possibly,  may  conflict — with  the  interests  of  those  whom  he  is  bound 
to  protect.  So  strictly  is  this  principle  adhered  to  that  no  question 
is  allowed  to  be  raised  as  to  the  fairness  or  unfairness  of  a  contract 
so  entered  into." 

The  cases  are  numerous  which  recognize  that  the  relation  of  a 
director  to  his  corporation  is  that  of  a  trustee,  and  that  he  can- 
not use  his  position  to  gain  any  advantage  at  the  expense  of  the 
corporation:  Pacific  Vinegar  etc.  Works  t.  Smith,  145  Cal.  352,  104 
Am.  St.  Eep.  42,  78  Pac.  550,  and  cases  cited  in  the  cross-reference 
note  thereto;  Livermore  Falls  etc.  Banking  Co.  v.  Kiley  (Me.),  78 
Atl.  980;  Hoffman  Steam  Coal  Co.  v.  Cumberland  Coal  etc.  Co.,  16 
Md.  456,  77  Am.  Dec.  311;  Pearson  v.  Concord  B.  B.  Corp.,  62  N.  H. 
537,  13  Am.  St.  Bep.  590;  Marr  v.  Marr,  73  N.  J.  Eq.  643,  133  Am. 
St.  Eep.  742,  70  Atl.  375;  Cumberland  Coal  etc.  Co.  v.  Sherman,  30 
Barb.  (N.  Y.)  553;  Bird  Coal  etc.  Co.  v.  Humes,  157  Pa.  278,  37  Am. 
St.  Eep.  727,  27  Atl.  750;  Commonwealth  Title  Ins.  etc.  Co.  v.  Seltzer, 
227  Pa.  410,  136  Am.  St.  Eep.  896,  76  Atl.  77;  People  t.  Powell 
(N.  Y.),  94  N.  E.  634;  Michond  v.  Girod,  4  How.  503,  11  L.  ed.  1076; 
In  re  Castle  Braid  Co.,   145  Fed.  224. 

It  would  be  hard  to  conceive  of  a  case  better  fitted  by  its  facts  to 
bring  out  the  evil  possibilities  of  freedom  in  this  respect  allowed 
directors  than  Port  v.  Eussell,  36  Ind.  60,  10  Am.  Eep.  5.  As  the 
court  said,  it  "affords  a  fine  illustration  of  the  danger  of  permitting 
a  conflict  of  self-interest  and  integrity."  The  company  was  one 
organized  to  conduct  as  a  stock  enterprise  a  gravel  road.  The  board 
of  directors,  after  preliminary  surveys,  etc.,  had  been  had,  put  out 
contracts  for  construction  containing,  among  other  things,  a  require- 
ment that  the  gravel  to  be  used  must  first  be  made  free  from  earth. 
However,  afterward,  one  of  the  directors  became  interested  person- 
ally in  one  contract  and  others  in  other  contracts  in  the  same 
connection,  and  then  the  board  passed  an  order  imposing  upon  the 
company  itself  the  removing  of  earth  from  the  gravel,  increasin;^ 
the  cost  of  construction  about  sixteen  hundred  dollars;  all  which 
the  stockholders  were  to  pay  and  the  directors  designed  putting  into 
their  own  pockets.  The  case  was  disposed  of  in  an  elaborate  de- 
cision rehearsing  at  some  length  the  old  English  holdings  on  the 
subject  and  the  standard  decisions  up  to  date  (1871)  in  tliis  country, 
to  wit:  Hoffman  Steam  Coal  Co.  v.  Cumberland  Coal  ft  Iron  Co.,  16 
Md.  456;  Cumberland  Coal  &  Iron  Co.  v.  Sherman,  30  Barb.  (N.  Y.) 
553;  Michond  v.  Girod,  4  How.  503,  11  L.  ed.  1076. 

V.    Persons   Trustees   or   not   Informally. 
"A   distinction   is   recognised    in    the   books   between    corporate   of- 
ficers whose  offices  are  of  the  essence  of  the  corporation  and  those 
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whose  ofTices  are  merely  ministerial.  Courts  of  equity  deal  with  the 
former  as  trustees,  with  the  latter  as  agents":  Cook  v.  Berlin  Woolen 
Mills,  43  Wis.  433.  Nevertheless  the  chief  justice  in  that  case  was 
constrained  to  hold  that  the  person  under  criticism  there — one  not  a 
director  of  the  company,  but  who  was  and  always  had  been  the  su- 
perintendent and  manager  of  its  works — had  had  such  a  trust  quality 
infused  into  him  by  reason  of  the  intimate  knowledge  he  must  have 
acquired  of  the  company's  affairs,  as  to  make  invalid  a  sale  to  him 
by  the  board  effected  under  authority  from  the  stockholders  to  sell 
to  the  best  advantage.  "Constrained"  is  used  advisedly,  for  the  court 
was  hardly  driven  to  pass  upon  the  question,  inasmuch  as  the  pur- 
chaser had  arranged  with  members  of  the  board — after  the  actual 
sale,  to  be  sure,  but  before  it  was  absolutely  beyond  recall — to  aid 
him,  as  private  individuals,  in  carrying  the  property  afterward.  On 
authority  (Mellish,  L.  J.,  in  Parker  v.  McKenna,  L.  E.  10  Ch.  App. 
96)  the  court  held  that  point  to  be  fatal  even  if  the  other  had  not 
been  so. 

But  in  Palmer  v.  Cypress  Hill  Cemetery,  122  N.  Y.  429,  25  N.  E. 
983,  a  superintendent  who  had  bought  from  the  board,  knowingly  to 
sell  again,  several  of  the  lots  laid  out  was  decided  not  to  be  so 
affected;  and  yet  in  his  capacity  of  surveyor  he  bad  laid  out  all  the 
lots,  and  therefore  must  have  been  well  aware  of  values. 

In  Union  K.  E.  Co.  v.  Dull,  124  U.  S.  173,  8  Sup.  Ct.  Eep.  433,  31 
L.  ed.  417,  the  person  under  notice  had  acquired  or  accepted  an  in- 
terest in  the  profits  of  construction  contracts  made  while  he  was  in 
the  employ  of  the  chief  engineer;  but  the  court  said  that  as  he  had 
no  such  interest  when  the  contracts  were  made — as  he  did  not  rep- 
resent the  company  in  the  making  of  the  contracts — and  as  he  had 
no  connection,  while  in  the  service  of  the  company  or  of  its  chief 
engineer,  with  the  supervision  and  control  of  the  work  under  the 
contracts  or  with  the  ascertainment  of  the  amount  due  the  con- 
tractors, his  mere  acceptance  of  part  of  the  profits  was  not  in  viola- 
tion of  the  rules  of  equity  in  this  regard. 

Where  one,  the  local  agent  for  an  extrastate  fire  insurance  com- 
pany, was  made  receiver  of  certain  goods,  in  an  attachment  proceed- 
ing, and  therefore,  as  such  agent,  issued  to  himself,  as  such  receiver, 
a  policy  on  the  goods,  the  transaction  did  not  stand:  Wildberger  v. 
Hartford  Fire  Ins.  Co.,  72  Miss.  338,  48  Am.  St.  Eep.  558,  17  South. 
282,  28  L.  E.  A.  220.  In  this  connection,  see  the  note  to  Potter's 
Appeal,  7  Am.  St.  Eep.  280. 

In  Hitt  V.  Sterling-Goold  Mfg.  Co.,  Ill  Iowa,  458,  82  K  W.  919, 
a  stockholder  had  the  position  of  secretary,  but  was  not  on  the  board 
of  directors.  An  agreement  made  by  him  with  the  board  was  de- 
cided to  be  not  one  made  with  himself.  But  in  Stetson  v.  Northern 
Investment  Co.,  104  Iowa,  393,  73  N.  W.  869,  the  character  of 
fiduciary  was  successfully  fixed  upon  a  person  who  was  not  a  stock- 
holder and  not,  in  strictness  of  law,  a  director.  The  home  of  the 
corporation  was  in  a  far  distant  state  and  six  of  the  seven  directors 
lived  there.  He,  although  no  stockholder,  had  been  named  and  was 
regarded  by  the  company  as  the  seventh  director.  He  acted  for  the 
company  in  his  locality  and  the  transaction  had  reference  to  prop- 
erty there  situate. 

Underlying  all  these  decisions  seems  to  be  the  question — not,  Did 
the  party  hold  this  or  that  specific  office  in  the  corporation  f — ^but, 
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"Was  his  connection  with  its  affairs  so  intimate  and  conBdential  that 
as  to  those  affairs  he  must  have  had^  knowledge  not  open  to  persons 
on  the  outside? 

VI.     Competency  of  Trustee  Generally  to  Hold  Under  a  Trust  Sale. 

Before  going  at  any  length  into  the  American  cases,  it  is  to  be 
inquired  whether,  so  far,  there  was  any  way  indicated  by  which  the 
benefit  of  these  dealings  might  be  retained  or  the  dealings  themselves 
kept  alive.  Were  they  dead  things  of  themselves  or  was  it  left  always 
to  the  pleasure  of  somebody  to  deprive  them  of  life?  It  will  be 
remembered  that  Lord  Cranworth  said:  "So  strictly  is  this  principle 
adhered  to,  that  no  question  is  allowed  to  be  raised  as  to  the  fairness 
or  unfairness  of  a  contract  so  entered  into":  Aberdeen  Ey.  Co.  v. 
Blaikie,  1  Macq.  H.  L.  461;  and  see  Pearson  v.  Concord  R.  R.  Corp.,  62 
N.  H.  537,  13  Am.  St.  Rep.  590.  That  looks  as  though  the  thing 
was  dead,  for  the  court  speaks  of  the  rule,  not  merely  what  the 
disposition  was  to  be  in  that  particular  case;  and  the  rule,  as  Lord 
Eldon  and  others  iterated  and  reiterated,  was  founded  on  public 
policy — something  it  was  not  left  to  the  parties  immediately  con- 
cerned to  regulate.  On  the  other  hand.  Chancellor  Kent  said,  com- 
menting approvingly  on  the  decision  in  Campbell  v.  Walker,  5  Ves. 
678,  13  Ves.  600,  "That  the  master  of  the  rolls,  Lord  Alvanley, 
said  that  the  rule  did  go  to  the  extent  that  the  cestui  que  trust  had 
a  right  to  set  aside  the  purchase  and  have  the  estate  resold,  if  he 
chose  te  say  in  any  reasonable  time  that  he  was  not  satisfied  with  it. 
The  trustee  purchases  subject  to  that  equity.  He  buys  with  that 
clog":  Devoue  v.  Fanning,  2  Johns.  Ch.  (N.  Y.)  252.  When  consid- 
ering Ex  parte  James,  8  Ves.  Jr.  337,  we  saw  that  there  Lord  Eldon, 
although  stripping  the  solicitor  of  the  property  he  had  acquired  at 
the  sale,  eulogized  this  solicitor  as  a  man  ana  signalized  his  actions  as 
"pure,"  and,  as  for  the  sale  itself,  intimated  that,  as  sales  go,  it  was 
a  pretty  good  one.  Naturally,  in  the  circumstances,  the  solicitor  felt 
encouraged  to  ask  if  it  could  not  be  managed  for  him  to  hold  on  to 
the  property.  The  lord  chancellor's  answer  was:  "With  respect  to 
the  question  now  put  whether  I  will  permit  Jones  to  give  up  the 
office  of  solicitor  and  to  bid,  I  cannot  give  that  permission.  If  the 
principle  is  right,  that  the  solicitor  cannot  buy,  it  would  lead  to  all 
the  mischief  of  acting  up  to  the  jwint  of  the  sale,  getting  all  the 
information  that  may  be  useful  to  him,  then  discharging  himself  from 
the  character  of  solicitor  and  buying  the  property.  Infinite  mischief 
would  be  the  consequence  in  a  number  of  cases."  In  imagination  we 
can  almost  see  the  lord  chancellor  shrug  his  conservative  shoulders 
at  this  point.  His  feeling  probably  was  that  he  would  like  to  say, 
"The  thing  is  impossible,"  but  he  adds:  "On  the  other  hand,  I  do  not 
deny  that  those  interested  in  the  question  may  give  the  permission. 
The  rule  is  that  a  -trustee  shall  not  become  the  purchaser  until  he 
enters  into  a  fair  contract,  that  he  may  become  the  purchaser,  with 

those  interested It  is  a  question  of  prudence  for  the  creditors 

and  the  persons  entitled  to  the  surplus  to  settle  for  themselves": 
Ex  parte  James,  8  Ves.  Jr.  337.  It  is  tantamount  to  a  fresh  de.-iling 
that  the  lord  chancellor  suggested  then,  and,  as  it  was,  the  sugp^ostion 
cost  him  evident  pain.  In  Ex  parte  Lacey,  6  Ves.  625,  he  had  said: 
"I  disavow  Lord  Eosslyn's  doctrine  that  the  trustee  must  make  ad- 
vantage.    I  say,   whether   he   makes  advantage  or   not,   if   the   con- 
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nection  does  not  satisfactorily  appear  to  have  been  dissolved,  it  is 
in  the  choice  of  the  cestui  que  trusts  whether  they  will  take  back 
the  property." 

The  true  rule,  considering  the  views  thus  variously  expressed,  seems 
to  have  been  well  put  by  the  late  William  Schley,  one  of  the  ablest 
American  lawyers  of  his  time,  in  his  brief  for  appellants  in  the  case 
of  Hoffman  Steam  Coal  Co.  v.  Cumberland  Coal  &  Iron  Co.,  16  Md. 
456,  77  Am.  Dec.  311:  "In  equity  (in  the  absence  of  fraud  in  fact),  deal- 
ings between  a  trustee  and  cestui  que  trust  are  not  regarded  as  void 
ab  initio,  but  merely  as  voidable  at  the  election  of  the  cestui  que 
trust,  binding,  nevertheless,  on  the  trustee  unless  avoided  by  the 
cestui  que  trust,  and  capable  of  being  rendered  unavoidable  even 
by  the  cestui  que  trust,  by  confirmation,  by  ratification,  by  estoppel 
and  even  by  acquiescence." 

Though  contracts  made  by  a  corporation  with  its  officers  are  scruti- 
nized by  the  courts,  and  are  voidable  at  the  instance  of  the  bene- 
ficiary, they  are  not  void:  Copsey  v.  Sacramento  Bank,  133  Cal.  659, 
85  Am.  St.  Rep.  238,  66  Pac.  7,  204;  Singer  v.  Salt  Lake  etc.  Co.,  17 
Utah,  143,  70  Am.  St.  Eep.  773,  53  Pac.  1024. 

VII.    Extreme  Cases. 

It  is  less  difficult  to  state  with  certainty  what  order  of  dealings 
would  not  pass  muster  under  this  test  than  what  would — those 
namely,  that  bear  a  savor  of  fraud  about  them,  even  if  not  quite 
criminal.  Take  Hudson's  Case,  16  Beav.  485,  cited  by  Lord  Cran- 
worth  in  Aberdeen  Ry.  Co.  v.  Blaikie,  1  Macq.  H.  L.  461;  one's  mind 
could  hardly  grasp  the  thing  as  a  "dealing  with  the  corporation" 
that  was  the  grievance  there.  What  of  that  nature  there  was  had 
gone  before — all  the  stockholders  had  participated  in  it  and  accepted 
the  fruits.  The  offending  director  was  of  a  masterful  personality, 
to  be  sure,  in  whose  hands  the  rest  of  the  board  were  pawns;  but 
that  is  neither  here  nor  there — there  usually  is  such  on  every  board. 
He  devised  a  scheme  for  watering  the  stock  of  the  company.  The 
new  shares  were  allotted  to  the  stockholders  in  proportion  to  their 
old  holdings,  except  that  a  batch  of  stock  was  put  into  this  director's 
hands  to  be  used  for  some  purpose  indefinite  on  the  outside.  In 
these  days  we  would  name  that  purpose  "graft,"  probably,  but,  at 
any  rate,  so  far  all  was  done  with  the  assent  of  the  stockholders; 
and  these  accepted  their  allotments  and  approved  of  the  object  to 
which  the  unallotted  shares  were  intended  finally  to  go.  After  a 
while,  however,  upon  a  well-founded  suspicion  that  these  shares  had 
not  gone  as  intended,  the  director  was  called  upon  to  produce  the 
stock  or  disclose  what  he  had  done  with  it.  It  was  a  clear  case  of 
misappropriation,  or  malappropriation. 

It  was  different  in  the  case  of  Wardell  v.  Union  Pac.  B.  R.  Co., 
103  U.  S.  65,  26  L.  ed.  509.  The  circumstances  Were  quite  scandalous 
enough,  but  they  brought  the  transaction  more  within  the  idea  of 
a  "dealing."  There  a  director  was  instrumental  in  getting  up  another 
company,  he  being  largely  interested  in  it,  and  then  contracted  with 
it,  as  for  the  railroad  company,  to  mine  coal,  wherever  coal  was 
along  the  latter  company's  lines  and  on  its  lands,  and  sell  it  to  that 
company;  in  short,  to  sell  the  railroad  company  the  latter's  own  coal. 
And  see  the  somewhat  similar  case  of  Thomas  v.  Brownville  etc.  R. 
E.  Co.,  109  U.  S.  522,  3  Sup.  Ct.  Eep.  315,  27  L.  ed.  1018,  where  the 
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second  corporation  was  a  construction  company.  In  that  case  Miller,  J., 
said:  "The  conduct  of  these  directors  is  utterly  indefensible." 

In  San  Diego  v.  San  Diego  etc.  R.  R.  Co.,  44  Cal.  106,  the  offenders 
were  trustees  of  the  town  and  at  the  same  time  interested  in  the  com- 
pany, and  as  such  trustees  dealt  with  the  company:  See,  also,  Memphis 
etc.  R.  R.  Co.  V.  Woods,  88  Ala.  630,  16  Am.  St.  Rep.  81,  7  South. 
108,  7  L.  R.  A.  605;  O'Conner  Min.  etc.  Co.  v.  Cross  Furnace  Co.,  95 
Ala.  614,  36  Am.  St.  Rep.  251,  10  South.  290;  Pearson  v.  Concord  R. 
R..  Corp.,  62  N.  H.  537,  13  Am.  St.  Rep.  590;  Sweeney  v.  Grape 
Sugar  etc.  Co.,  30  W.  Va.  443,  8  Am.  St.  Rep.  88,  4  S.  E.  431. 

In  the  case  of  People  v.  Township  Board  of  Overyssel,  11  Mich. 
222,  the  court  applied  the  principle — of  one's  individual  interest  in 
conflict  with  the  trust  relation — to  a  contract  for  the  construction 
of  some  public  works  for  several  towns.  The  contract  had  been  let 
by  a  "harbor  committee,"  acting  for  the  towns,  and  the  contractors, 
in  part,  were  of  it,  although  a  minority.  And  see  Nye  v.  Storer,  168 
Mass.  53,  46  N.  E.  402,  where  all  the  directors  dealt  with  them- 
selves. It  was  said  there:  "A  contract  by  all  the  acting  directors 
with  themselves  as  individuals  involves  a  constructive  fraud."  And 
see  Cumberland  Coal  &  Iron  Co.  v.  Sherman,  30  Barb.  553,  where 
the  court  observes  that  there  being  a  number  of  directors  does  not 
render  the  duty  of  any  one  of  them  less  in  guarding  the  company's 
welfare.  So,  too,  the  court  said  in  Port  v.  Russell,  36  Ind.  60,  10 
Am.  Rep.  5:  "All  experience  demonstrates  that  the  increase  in  the 
number  of  the  agents  in  no  degree  diminishes  the  danger  of  unfaith- 
fulness. Whichcote  v.  Lawrence,  3  Ves.  740,  was  a  case  of  several 
trustees.  In  this  case  Lord  Loughborough  says:  'There  are  more 
opportunities  for  that  species  of  management  which  does  not  betray 
itself  much  in  the  conduct  and  language  of  the  party  where  several 
trustees  are  acting  together.  I  am  sorry  to  say  there  is  greater  neg- 
ligence where  th^re  is  a  number  of  trustees.' " 

It  is  the  opportunity  afforded  a  man  by  this  relation  to  feather  his 
own  nest  that  Lord  Eldon  had  in  mind  when  saying:  "A  trustee  who 
is  intrusted  to  sell  and  manage  for  others  undertakes  at  the  same 
moment  in  which  he  becomes  a  trustee  not  to  manage  for  the  benefit 
and  advantage  of  himself." 

Of  the  three  cases  pronounced  in  Port  v.  Russell,  36  Ind.  60,  to 
be  the  leading  American  ones  on  this  subject,  the  New  York  ease 
and  the  Maryland  case  arose  out  of  a  single  iniquity,  that  of  one 
Sherman,  a  director  of  the  Cumberland  Coal  &  Iron  Company,  who 
manipulated  through  his  board  a  sale  of  the  company's  lands  for 
the  enhancement  of  his  own  fortunes.  The  case  came  back  in  Mary- 
land in  1863:  Cumberland  Coal  &  Iron  Co.  v.  Sherman,  20  Md.  117; 
and  the  ghost  of  it  returned  in  1875:  Cumberland  Coal  &  Iron  Co.  v. 
Parrish,  42  Md.  598.  There  Alvey,  J.,  says:  "The  transaction  may 
not  be  ipso  facto  void,  but  it  is  not  necessary  to  establish  that  tlteic 
has  been  actual  fraud  or  imposition  practiced  by  the  party  holding 
the  confidential  or  fiduciary  relation,  the  onus  of  proof  being  upon 
him  to  establish  the  perfect  fairness,  adequacy  and  equity  of  the 
transaction." 

Pepper  v.  Addicks,  153  Fed.  383,  was  a  case  where  a  director 
dominating  the  board  procured  the  purchase  by  the  company  of  worth- 
less bonds  of  another  company  in  which  he  was  interested.  The 
director  realized  a  large  profit  from  th«  transaction,  but  he  was  held 
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to  be,  as  to  this,  a  trustee  for  the  company  purchasing  the  bonds. 
Field  V.  Western  Life  Indemnity  Co.,  166  Fed.  607,  was  a  case  of 
misappropriation  of  funds.  In  another  case  the  president  of  a  com- 
pany agreed  in  his  individual  capacity,  to  equip  a  college  laboratory, 
and  attempted  to  carry  out  his  agreement  afterward  at  the  expense 
of  the  company  in  labor  and  materials:  Worthington  v.  Worthington, 
100  App.  Div.  332,  91  N.  Y.  Supp.  443.  In  another,  an  officer  of  a 
corporation,  after  being  given  authority  to  make  for  the  company  a 
specific  contract,  had  inserted  in  the  contract  a  provision  not  within 
the  specifications.  This  provision  the  company  had  repudiated  at  once 
on  discovering  it,  and  it  was  held  that  the  officer  could  base  on  it 
no  claim  against  the  company:  Hart  v.  Mt.  Pleasant  Park  Stock  Co., 
97  Iowa,  353,  66  N.  W.  190. 

Where  the  effect  of  a  corporation  contract  was  to  create  a  com- 
pany liability  in  satisfying  the  indebtedness  of  one  director  to  an- 
other, it  was  held  that  the  contract  was  to  be  construed  in  the  way 
most  favorable  to  the  company:  Main  Jellico  Mountain  Coal  Co.  v. 
Lotspeich  (Ky.),  20  S.  W.  377.  A  man,  who  was  the  promoter, 
president  and  largest  stockholder  of  a  railroad  company,  took  a  con- 
veyance of  some  lots  from  the  grantee  of  a  land  owner,  who,  in 
consideration  of  the  company  engaging  to  construct  its  line  over 
other  land  of  his,  had  previously  given  to  it  a  contract  for  these 
same  lots,  accepting  at  that  time  from  the  company  bonds  for  faithful 
performance.  The  conveyance  to  the  man  was,  by  its  express  words, 
given  to  carry  out  the  contract  with  the  company.  The  court  held 
the  man  took  as  trustee:  Scott  v.  Farmers'  &  Merchants'  Bank,  97 
Tex.  31,  104  Am.  St.  Eep.  835,  75  S.  W.  7. 

A  director  holding  property  in  trust  to  convey  it  to  his  company 
entered  into  a  contract  with  a  stockholder  whereby  the  latter  was 
to  give  him  a  bonus  for  making  the  conveyance.  The  court  held  it 
was  against  public  policy  for  the  officer  of  a  corporation  to  take 
pay  from  a  stockholder  for  doing  only  what  he  ought  to  do:  Eobin- 
Bon  V.  Jewett,  14  N.  Y.  St.  Rep.   223. 

These  are  a  few  of  the  many  cases  showing  how  the  courts  are 
controlled  by  Lord  Eldon's  rule  that  in  undertaking  his  trust  capacity 
the  trustee  ipso  facto  and  instantly  undertakes  in  no  wise  to  man- 
age in  that  connection  for  his  own  advantage.  "Managing  officers 
of  a  corporation  are  under  an  inherent  obligation  not  in  any  manner 
to  use  their  positions  to  advance  their  individual  interests  as  dis- 
tinguished from  the  interests  of  their  corporation":  'Commonwealth 
Title  Ins.  etc.  Co.  v.  Seltzer,  227  Pa.  410,  136  Am.  St.  Eep.  890,  76 
Atl.  77. 

Vni.    Trust  Character  not  Simple  Beneficence. 

Notwithstanding  the  fidelity  required  of  one  having  a  trust  ca- 
pacity, it  is  not  to  be  inferred  that  such  a  one  has  sunk  himself 
utterly  and  for  all  purposes  in  the  constituent.  This  would  be  as 
extreme  in  the  one  direction  as  fraud  upon  the  company  would  be 
in  the  other,  besides  being  opposed  to  all  common  sense.  The  trustee 
has  rights  of  his  own,  and  in  these  he  will  be  maintained;  the  law's 
aim  being  to  work  hardship  to  nobody,  even  while  its  chief  vigilance 
is  reserved  for  the  protection  of  the  cestui  que  trust.  "A  director  of 
a  corporation  may  have  rights  not  arising  out  of  express  contract 
— such  as  the  right  to  pass  over  its  railroad  or  transport  his  goods 
over  its  canal,  on  paying  reasonable  tolls,  or  to  have  money  which 
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he  has  loaned  it  repaid  to  him":  Stewart  v.  Lehigh  Valley  E.  R.  Co., 
38  N.  J.  L.  505.  But  that  is  putting  it  mildly:  See,  also.  Smith  t. 
Skeery,  47  Conn.  47. 

"Where  the  president  of  a  company  had,  at  a  time  preceding  his 
becoming  an  oflScer  in  that  company,  performed  services  for  the  lat- 
ter, his  taking  its  note  afterward  for  the  compensation  was  not  an 
obtaining  by  him  of  such  an  advantage  of  the  stockholders  as  would 
render  the  transaction  voidable:  Smith  v.  New  Hartford  Water- 
works, 73  Conn.  626,  48  Atl.  754. 

The  directors  of  a  corporation,  looking  about  for  the  most  com- 
petent person  available  to  manage  the  company's  affairs  at  a  certain 
salary,  fixed  upon  the  president;  but  the  latter  found  he  could  not 
devote  his  time  and  efforts  to  the  company's  business  without  first 
disposing  of  his  own,  whereupon  it  was  resolved  by  the  board  to  buy 
him  out  in  order  to  secure  his  services.  It  was  held  that  this  was 
binding  on  the  company:  Iowa  Drug  Co.  v.  Souers,  139  Iowa,  72,  117 
N.  W.  300,  19  L.  R.  A.,  N.  S.,  115.  A  contract  with  a  corporation 
for  the  services  and  compensation  of  a  director  as  manager  is  valid — 
subject  to  judicial  review,  without  regard  to  the  source  of  the  com- 
plaint against  it — whether  a  stockholder  of  a  solvent  or  a  creditor 
of  an  insolvent  concern:  Mitchell  v.  United  Box  etc.  Co.,  72  N.  J. 
Eq.  580,  66  Atl.  938,  A  director,  employed  in  good  faith  by  the 
board  to  perform  services  outside  of  duties  his  by  the  bare  fact  of 
his  being  a  director,  is  entitled  to  the  compensation  fixed  at  the  time 
by  the  board:  Bennett  v.  St.  Louis  Car  Eoofing  Co.,  19  Mo.  App. 
349. 

"When  a  corporation  had  continual  occasion  for  having  certain  work 
done,  and  no  facilities  of  its  own  for  doing  it,  so  that  it  had  to  be 
put  out  to  be  done  by  contract,  but  the  superintendence  of  it  lay 
within  the  duty  of  no  salaried  officer,  a  contract  between  the  com- 
pany and  a  director  for  him  to  do  the  work  was  not  improper: 
Strobell  v.  Brownell,  40  N.  Y.  Supp.  702.  A  contract  by  a  director 
with  persons  outside  the  corporation  to  negotiate  a  purchase  by 
them  of  the  company's  stock  or  property  is  not  in  violation  of  law  or 
public  policy:  Briggs  v.  Chamberlain,  47  Colo.  382,  135  Am.  St. 
Eep.  223,  107  Pac.   1081. 

A  liveryman,  after  prosecuting  his  business  privately,  consolidated 
with  and  became  a  director  in  a  corporation  in  the  same  line.  The 
latter  occupied  a  shed  of  his,  and  it  was  held  his  being  a  director 
did  not  bar  his  right  to  rent  for  this  shed:  "Wright  v.  Knoxville 
Livery  etc.  Co.   (Tenn.  Ch.),  59  S.  W.  677. 

A  corporation  sued  for  breach  of  a  contract  of  lease,  it  was  held 
in  another  case,  cannot  plead  in  defense  that  plaintiff  is  one  of  its 
directors,  since  the  terms  of  the  lease  may  have  made  the  transaction 
valid:  Vonnoh  v.  Sixty-seventh  St.  Atelier  Buildings,  55  Misc.  Rep. 
222,  105  N.  Y.  Supp.  155. 

"Where  a  solvent  corporation  contracted  to  purchase  the  stock  of 
its  president  in  consideration  of  his  resigning,  the  corporation  and 
its  subsequent  creditors  were  estopped  to  rescind  the  contract  after 
insolvency,  being  unable  to  place  him  in  statu  quo:  Joseph  v.  Eaff, 
176  N.  Y.  611,  68  N.  E.  1118. 

A  surety  who  is  a  director  in  a  corporation — the  obligee  of  the 
bond — may  rely  on  the  latter's  disclosing  to  him  material  facts  af- 
fecting his  liability;  and  its  concealing  such  will,  without  regard  to 
Am.  St.  Rep.,  Vol.  139 — 39 
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motive,  avoid  his  liability,  provided  he  has  shown  no  laches:  Harri- 
son T.  Lumbermen's  etc.  Ins.  Co.,  8  Mo.  App.  37. 

The  secretary  of  a  corporation  procured  oil  leases  from  outside 
parties  and  turned  them  over  to  his  company  in  exchange  for  stock, 
and  the  court  said  that  in  the  absence  of  fraud  this  was  legitimate: 
Garretson  v.  Pacific  Crude  Oil  Co.,  146  Cal.  184,  79  Pac.  838.  A 
managing  officer  may  transfer  to  his  corjwration  a  contract  made 
before  the  latter  was  organized,  to  which  contract  he  had  been  a 
party,  and  may  ratify  it  in  the  corporation's  behalf,  if  apparently 
a  reasonable  means  of  carrying  out  any  of  the  company's  authorized 
purposes:  Pratt  v.  Oshkosh  Match  Co.,  89  Wis.  406,  62  N.  W.  84. 

A  corporation's  treasurer  bought  coal  on  his  own  account  and  some 
time  after,  on  the  company's  needing  coal,  sold  it  to  supply  the  need, 
taking  a  profit;  the  court  said  the  case  was  not  as  if  he  had  bought 
the  coal  for  the  corporation  in  the  first  place,  and  it  was  difficult 
to  see  how  he  could  be  looked  upon  as  the  company's  agent  in  the 
transaction:  Parker  v.  Nickerson,  137  Mass.  487.  A  somewhat  similar 
case  was  where  an  officer  of  a  water  company  constructed  as  a  private 
enterprise  pipe  extensions  to  points  beyond  a  terminus  of  the  lines 
of  the  company.  Subsequently  he  sold  to  the  company  and  included 
in  the  consideration  the  reasonable  price  of  his  services.  It  was 
held  there  was  no  reason  why  this  should  be  withheld  from  him: 
Gamble  v.  Queens  Co.  Water  Co.,  123  N.  Y.  91,  9  L.  R.  A.  527,  25 
iM.  E.  201.  And  where  an  officer  had  bought  with  his  own  funds  a 
judgment  against  his  corporation  for  less  than  its  face,  and  had  then 
assigned  it,  the  assignee  was  allowed  to  have  payment  of  the  cor- 
poration for  what  the  judgment  expressly  called  for:  Inglehart  v. 
Thousand  Island  Hotel  Co.,  32  Hun,  377. 

In  a  suit  in  Massachusetts  brought  against  a  director  to  recover 
money  received  or  retained  by  him  as  discount  upon  debts  of  the 
corporation  which  he  had  settled  under  authority  given  by  the  board, 
he  not  participating,  the  decision  was  adverse.  Holmes,  J.,  said  of 
the  contract:  "It  was  not  illegal  or  void  because  made  with  a  director, 
the  only  person  likely  to  be  willing  to  make  it.  In  this  country  it 
very  generally  has  been  deemed  impracticable  to  adopt  a  rule  which 
absolutely  prohibits  such  contracts":  Fort  Payne  Rolling  Mill  v. 
Hill,  174  Mass.  224,  54  N.  E.  532,  citing  Nye  v.  Storer,  168  Mass.  53, 
46  N.  E.  402. 

In  another  case  a  director,  the  sole  licensee  in  the  state  for  the 
manufacture  and  sale  of  a  patent  barrel,  under  a  contract  with  the 
corporation,  installed  the  article  in  the  latter  at  much  pecuniary  risk 
to  himself  and  with  results  highly  advantageous  to  the  company, 
which  was  in  the  lime  business;  and  it  was  held  that  the  contract, 
if  fair  and  aboveboard,  was  not  invalid:  Cowell  v.  McMillan,  177  Fed. 
25,  100  C.  C.  A.  443.  Again,  two  persons,  directors,  were  virtually 
owners  of  all  the  stock  of  a  company  engaged  in  the  manufacture 
of  cotton  cloth,  one  receiving  a  regular  salary.  Outside  of  business 
hours  this  one  devised  a  method  for  making  cloth  of  a  peculiar  sort 
and  obtained  a  lucrative  order  for  it.  Communicating  the  fact  to 
the  other,  he  asked  his  aid  in  getting  an  outside  company  to  make 
the  stuff,  but  was  persuaded  to  have  this  done  by  their  own  com- 
pany and  promised  one-half  the  profits.  This,  too,  was  held  to  be 
valid:  Giveen  v.  Gans,  181  N.  Y.  538,  73  N.  E.  1124. 

These  cases  were,  of  course,  most  of  them,  for  money,  etc.,  claimed 
by  the  director  to  be  properly  his  as  the  outcome  of  the  contract  in 
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question,  and  they  seem  to  be  covered  by  the  clear  reasoning  of 
Chancellor  Eunyon  in  Gardiner  y.  Butler,  30  N.  J.  Eq.  702,  as  will 
appear  a  little  further  on,  where  he  ventures  on  what  might  have 
been  the  decision  in  the  Aberdeen  Railway  case  (1  Macq.  H.  L.  461), 
had  Blaikie  sued  for  the  price  of  the  chairs  already  furnished.  The 
next  case,  now,  was  of  another  sort,  and  in  considering  it  one  may 
see  the  bearing  of  Lord  Cranworth's  language  in  Aberdeen  Ey. 
v.  Blaikie,  1  Macq.  H.  L.  461,  that  the  director  ehall  not  "be  al- 
lowed to  enter  into  engagements  in  which  he  has  or  can  have  a  per- 
sonal interest  conflicting — or  which  may  possibly  conflict — with  the 
interests  of  those  whom  he  is  bound  to  protect.  So  strictly  is  the 
principle  adhered  to  that  no  question  is  allowed  to  be  raised  as  to 
the  fairness  or  unfairness  of  a  contract  so  entered  into."  "A  cor- 
poration had  been  organized  to  manufacture  and  sell  gas  machines, 
and  a  contract  very  lucrative  to  the  inventor  of  the  machines,  who 
was  a  director,  was  made  by  it  with  the  latter  in  that  connection. 
The  court  said:  "This  case  involves  the  question  whether  a  director, 
having  duties  of  a  fiduciary  nature  to  discharge  toward  the  stock- 
holders, shall  be  allowed  to  enter  into  a  contract  of  this  kind,  in  the 
making  of  which  he  has  a  personal  interest  conflicting  with  the  in- 
terests of  the  stockholders  whom  he  is  bound  to  represent  and  pro- 
tect and  shall  be  allowed  to  enforce  such  contract  against  the  resisting 
corporation.  We  have  not  been  able  to  find  any  case  where  such  a 
contract  has  been  so  enforced,  and  we  think  that  this  one  cannot  be": 
Charter  Gas  Machine  Co.  v.  Charter,  47  111.  App.  36. 

IX.    Eight  of  Director  to  Enforce  His  Eemedy  as  Against  Corpora^ 

tion. 

To  use  the  sentiment,  if  not  the  precise  words,  of  Blackstone, 
whenever  a  right  is  had  by  anybody,  by  virtue  of  the  common  law, 
there  is  at  hand  for  that  person  a  means  for  having  that  right  en- 
forced. So,  then,  an  aggrieved  director  is  allowed,  after  complying 
with  certain  conditions,  to  bring  his  offending  company  into  court  in 
order  to  have  it  made  to  do  him  justice.  It  seems,  too,  that  even 
when  the  dealing  is  one  it  may  reject,  he  is  not  in  all  cases  left  with- 
out any  compensation.  In  order  to  collect  what  is  owed  him,  he 
may  assume  an  attitude  of  antagonism  to  the  corporation  and  the 
stockholders  by  bringing  action  and  pushing  the  action  to  judgment 
and  execution,  but  he  must  first  have  dropped  his  fiduciary  char- 
acter for  the  time  being.  And  there  must  have  been  nothing  hidden 
about  this  last  feature  of  his  proceeding.  His  trust  quality  must 
have  been  left  off  in  an  open  manner  with  fair  notice  to  the  company: 
Marr  v.  Marr,  73  N.  J.  Eq.  643,  133  Am.  St.  Eep.  742,  70  Atl.  375. 

The  basic  rule  against  purchases  by  trustees  at  their  own  sales  is 
adhered  to  in  Marshall  v.  Carson,  38  N.  J.  Eq.  250,  48  Am.  Eep.  319, 
since,  as  the  court  says  there,  it  is  impossible  to  follow  one  of  theso 
throughout  every  step  he  takes  in  his  trust  character  to  satisfy  itself 
there  has  been  no  fraud.  "But,"  the  court  proceeds  to  ask,  "how 
far  is  the  rule  modified  when  the  trust  or  agency  arises  out  of  the 
fact  that  one  is  president  or  director  of  a  corporation,  and  he,  at 
the  same  time  is  a  creditor  of  the  company,  and  the  company's  prop- 
erty is  brought  to  judicial  sale  for  the  purj>ose  of  satisfying  such 
debt?"  A  director,  even  though  not  always  at  liberty  to  contrapt 
with  the  corporation,  may  if  it  is  a  bona  fide  debtor  of  his,  enforce 
his  claim  by  judgment  and  execution,  after  putting  aside  his  oflicij,! 
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being:  Marr  v,  Marr,  73  N.  J.  Eq.  643,  133  Am.  St.  Eep.  742,  70  Atl. 
375;  Gardiner  v.  Butler,  30  N.  J.  Eq.  702. 

In  the  case  last  cited  it  was  said:  "Stockholders,  because  they  are 
directors,  are  not  compelled  to  commit  the  success  of  their  company 
to  strangers,  or  else  render  their  own  services  gratuitously."  After, 
then,  some  further  observations  the  court  adverted  to  Aberdeen  By. 
Co.  V.  Blaikie,  1  Macq.  H.  L.  461,  and  while  giving  all  deference 
to  the  decision,  continued:  "It  was  properly  held  that  the  company 
had  a  right  to  repudiate  the  contract  and  that  it  could  not  be  en- 
forced against  their  consent.  If  (though)  the  action  had  been 
brought  to  recover  for  the  chairs  which  had  been  delivered  and 
accepted,  I  apprehend  it  would  not  have  been  held  in  any  court  that 
the  company  could  have  retained  the  property  and  have  refused  pay 
for  it — not  the  contract  price,  but  what  it  was  reasonably  worth. 
....  It  may  be  safely  asserted  that  no  authority  can  be  produced 
which  will  permit  a  corporate  body  to  retain  property  conveyed  to 
it,  or  to   receive   services — which   he  was  not   bound  to   render  as   a 

director — without  paying  him  a  fair  equivalent The  right  of 

a  trustee  to  recover  on  the  quantum  meruit  where  the  contract  is 
illegal  is  recognized  in  our  courts."  The  court,  Chancellor  Eunyon, 
cites  Mulford  v.  Minch,  11  N.  J.  Eq.  16,  64  Am.  Dee.  472;  Huston 
V.  Cassedy,  13  N.  J.  Eq.  228;  Stratton  v.  Allen,  16  N.  J.  Eq.  129; 
Smith  v.  Drake,  23  N.  J.  Eq.  302.  And  see  Sims  v.  Petaluma  Gas- 
light Co.,  131  Cal.  656,  63  Pac.  1011,  and  Thompson  v.  Blackwater 
Boom  &  Lumber  Co.,  55  W.  Va.  604,  48  S.  E.  442,  69  L.  E.  A.  124, 
cases  much  more  recent  than  the  New  Jersey  cases  and  directly  in 
point.  See,  also,  Polk  v.  Eeynolds,  54  Ind.  449,  and  Ward  v.  Polk, 
70  Ind.  309. 

X.    Dealings  Sanctioned  Generally  Between  Corporation  and  OflB.cer. 

In  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587,  23  L.  ed.  328,  it 
•was  said  by  Miller,  J.,  that  a  director  of  a  corporation  is  bound  by 
all  those  rules  of  conscientious  fairness  imposed  by  courts  of  equity 
as  guides  for  his  dealings  with  his  company,  but  that  there  is  no 
rule  forbidding  one  director  among  several  to  loan  money  to  the 
corporation  when  it  needs  it,  the  transaction  being  open  and  other- 
wise free  from  blame.  "No  adjudged  case,"  he  went  on,  "has  gone 
80  far  as  this.  Such  a  doctrine,  while  it  would  afford  little  protec- 
tion to  the  corporation  against  actual  fraud  or  oppression,  would 
deprive  it  of  the  aid  of  those  most  interested  in  giving  aid  judiciously 
and  best  qualified  to  judge  of  the  necessity  of  that  aid  and  of  the 
extent  to  which  it  may  safely  be  given."  An  advance  of  money  by 
a  director  to  his  corporation  may  be  secured  upon  corporation  prop- 
erty, and  in  satisfaction  this  may  be  sold  him,  subject  to  review  to 
test  fairness:  Mitchell  v.  United  Box  etc.  Co.,  72  N.  J.  Eq.  580,  66 
Atl.   938. 

In  Seeley  v.  San  Jose  Ind.  Mill  &  Lumber  Co.,  59  Cal.  22,  a  director, 
at  request  of  the  president  and  superintendent,  paid  certain  notes 
of  the  company  to  save  the  latter  from  an  impending  lawsuit,  and  the 
president  executed  and  gave  him  notes  of  the  company  in  reim- 
bursement, and  this  was  subsequently  ratified  by  the  board.  The 
court  sustained  the  transaction:  See,  too,  Santa  Cruz  E.  E.  Co.  v. 
Spreckels,  65  Cal.  193,  3  Pac.  661,  802;  Sutter  St.  E.  E.  Co.  v.  Baum, 
66  Cal.  44,  4  Pac.  916;  Phillips  v.  Sanger  Lumber  Co.,  130  Cal.  431,  62 
Pac.  749. 
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A  corporation  was  judgment  debtor  to  an  outside  party,  and  one 
of  its  oflfieers,  to  enable  it  to  pay  off  the  judgment,  indorsed  its  notes, 
upon  an  agreement  that  for  his  security  the  company  would  assign 
him  a  certain  chose  in  action.  The  company  was  solvent,  the  deal- 
ing bona  fide,  and  the  money  so  obtained  went  to  clear  up  the 
indebtedness  as  proposed.  This  transaction  also  was  sustained:  Anglo- 
American  Provision  Co.  v.  Davis  Provision  Co.,  112  Fed.  574.  The 
court  said:  "If  the  transaction  were  one  where  a  director  has  taken 
or  concealed  the  property  of  the  company  for  his  own  advantage  to 
pay  his  antecedent  debts  or  to  prevent  it  from  being  reached  by  the 
creditors,  a  very  different  case  would  be  presented.  Here,  on  the 
contrary,  the  action  of  Weed  in  procuring  thirteen  thousand  five 
hundred  dollars  on  his  personal  credit  and  paying  it  into  the  com- 
pany's treasury  was  an  act  from  which  he  could  derive  no  personal 
benefit  and  which  was  likely  to  result — as,  in  fact,  it  has  resulted — 
in  pecuniary  loss  to  him.  It  was  not  an  act  in  hostility  to  the  com- 
pany and  its  interests,  or  the  interests  of  the  creditors,  but  was  for 
the  benefit  of  all  these.  It  was  done  apparently  in  entire  good  faith 
to  enable  the  company  to  pay  its  debts  and  continue  in  business." 

It  is  of  interest  in  connection  with  the  above  remarks  to  read  a 
passage  in  the  decision  of  Brewer,  J.,  in  Sanford  Fork  &  Tool  Co.  v. 
Howe,  157  U.  S.  312,  15  Sup.  Ct.  Eep.  621,  39  L.  ed.  713:  "It  is  a 
familiar  fact  that  in  the  early  days  of  any  manufacturing  company, 
and  before  its  business  has  become  developed,  the  value  of  the  plant 
is  less  than  the  amount  of  money  which  it  has  cost;  and  if  the 
directors  cannot  indemnify  themselves  for  the  continued  use  of  their 
personal  credit  for  the  benefit  of  the  corporation,  many  such  enter- 
prises must  stop  in  the  very  beginning."  And  read  further  Holmes, 
J.,  in  Fort  Payne  Eolling  Mill  v.  Hill,  174  Mass.  224,  54  N.  E.  532, 
where  the  director  having,  under  authority  of  the  board,  settled  the 
debts  of  the  corporation,  retained  a  discount  to  recompense  himself 
for  his  risk  and  trouble.  "Whatever  small  conflict  of  interest  between 
himself  and  the  company  there  may  have  been  was  no  greater  or 
other  than  that  between  a  broker  paid  by  a  percentage  and  his 
principal.  It  was  manifest  and  must  have  been  understood.  The 
contract  called  for  action  outside  the  defendant's  duty  as  director, 
.  .  for  it  was  no  part  of  the  defendant's  duty  as  director  to  ad- 
vance his  own  money.  Assuming  the  contract  to  have  been  a  provi- 
dent one,  ....  it  seems  to  us  not  much  more  open  to  objection  than 
a  contract  with  a  managing  director  to  pay  him  a  salary." 

Hyde  v.  Equitable  Life  Assur.  Soc,  61  Misc.  Eep.  518,  116  N.  Y. 
Supp.  219,  was  a  complicated  case.  The  society,  already  controlling, 
through  stock  ownership,  a  trust  company,  thought  proper,  for  sav- 
ing itself  in  a  transaction  with  a  bank,  to  take  similar  control  there. 
But  this  bank  had  made  an  excessive  loan,  and  directly  the  con- 
troller of  the  currency  notified  it  to  make  good  the  resulting  im- 
pairment of  its  capital,  with  his  shutting  its  doors  as  the  alternative. 
This  could  be  effected  by  payment  or  by  an  assessment  of  the  stock. 
but  the  debtor  was  in  no  condition  to  pay,  and  an  assessment  must 
necessarily  injure  the  bank's  credit  and  depreciate  its  stock;  and 
this  the  society  would  feel  gravely  in  respect  of  its  assets  locked 
up  in  that  stock.  The  society  turned  then  to  the  trust  company 
and,  exerting  its  control  there,  had  it  take  over  the  indebtedness 
and  the  collaterals  from  the  bank.     After  that  the  debtor  borrowed 
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more  and  more — to  push  the  enterprises  represented  by  the  collaterals 
and  make  the  latter,  if  possible,  of  real  value,  and  soon  the  indebt- 
edness reached  something  over  two  million  dollars.  The  state  super- 
intendent of  banks  interfered  then  and  notified  the  trust  company 
as  previously  the  controller  of  the  currency  had  notified  the  bank. 
In  this  emergency  the  society,  by  promises  of  indemnification,  in- 
duced plaintiffs  to  guarantee  the  debt.  Afterward,  being  sued  on 
the  guaranty,  these  plaintiffs  would  have  had  the  society  come  to 
their  relief  as  promised,  but  the  society  refused  to  do  this,  inasmuch 
as  plaintiffs,  some  of  them  at  least,  had  been  of  the  number  of  its 
directors  at  the  time  of  the  arrangement.  The  transaction,  however, 
had  been  managed  throughout  all  so  palpably  for  the  society's  ad- 
vantage that  the  court  rather  belittled  such  a  defense.  The  society, 
it  said,  was  bound  to  preserve  and  maintain  its  capital  and  surplus 
for  its  stockholders,  and  was  under  a  like  obligation  to  uphold  its 
solvency  and  financial  security  for  its  policy-holders.  The  bank 
stock  and  trust  company  stock  formed  part  of  its  assets,  and  the 
society  was  charged  with  a  duty  to  take  all  reasonable  means  to 
shield  and  protect  both  against  loss  or  depreciation. 

Marine  etc.  Mfg.  Co.  v.  Bradley,  105  U.  S.  175,  26  L.  ed.  1034,  was 
a  case  where  a  corporation  contracted  in  writing  with  its  president — 
the  latter  signing  for  the  company,  as  president — for  the  renewal 
and  extending,  and  an  increase  of  the  rate  of  interest  upon,  a  com- 
pany obligation  which  had  become  his  by  assignment.  The  court, 
through  Matthews,  J.,  said:  "The  bond  of  the  company  was  pur- 
chased with  his  [the  president's]  own  means  and  not  those  of  the 
company;  the  value  paid  was  full,  and  every  step  when  taken  was 
made  known  and  assented  to  by  the  directors  of  the  corporation. 
The  transaction  was  legitimate  in  itself  and  beneficial  to  the  com- 
pany, and  the  dealing  was  not  by  the  president  with  himself,  but 
with  the  corporation  in  fact,  represented  by  and  acting  by  other 
directors  with  full  knowledge  of  all  the  facts." 

XI.    Director  not  Permitted  to  Contract  With  Himself. 

In  the  case  last  above  cited,  if  the  transaction  had  been  all  as  the 
court  stated  except  for  the  feature  of  the  corporation  being  rep- 
resented in  it  by  other  directors,  it  probably  would  have  been  decided 
the  other  way.  It  was  this  feature  the  case  lacked  in  Smith  v.  Los 
Angeles  I.  etc.  Assn.,  78  Cal.  289,  12  Am.  St.  Eep.  53,  20  Pac.  677. 
There  the  president  of  a  company  executed,  as  such,  a  promissory 
note  to  himself  as  a  private  person.  It  was  for  a  debt  honestly  con- 
tracted and  due  him  by  the  corporation,  but  it  was  not  authorized  by 
the  board  to  be  made  and  not  ratified  by  it  afterward,  and  so  was 
held  invalid. 

A  director  cannot  make  with  himself  or  for  his  benefit  a  contract 
with  his  corporation  so  as  to  bind  it:  Gardner  v.  Butler,  30  N.  J.  Eq. 
702.  On  the  other  hand,  if  a  corporation  is  solvent,  any  of  its  agents 
or  oflBcers  may  deal  with  it,  provided  it  is  represented  in  the  deal  by 
other  agents:  Matson  v.  Alley,  41  111.  App.  72. 

Contracts  voidable  because  made  between  a  corporation  and  a  di- 
reetor  do  not  include  one  known  and  consented  to  by  all  the  mem- 
bers at  the  time  it  was  made,  the  fruits  of  which  have  been  kept 
and  enjoyed  by  the  company:  Battelle  v.  Northwestern  Cement  etc. 
Co.,  37  Minn.  89,  33  N.  W.  327.  And  see  Ashhurst's  Appeal,  60  Pa. 
290.    But  the  assent  of  each  one  of  the  stockholders  is  not  indis- 
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pensable  to  the  validity  of  such  dealings,  if  only  these  dealings  are 
approved  by  the  majority  of  them,  signified  either  actually  or  through 
the  directors  as  a  body.  With  all  deference  to  the  court  in  Pearson 
V.  Concord  E.  R.  Corp.,  62  N.  H.  537,  that  case  appears  to  have  been 
considered  on  the  theory  that  each  stockholder  is  a  cestui  que  trust. 
The  individual  stockholder  is  not  that.  He  is  a  factor  merely — a 
factor  of  what  goes  to  make  up  the  cestui  que  trust;  the  cestui  que 
trust  is  the  sum  total — the  stockholders  in  solido;  that  is,  the  cor- 
poration: International  Wrecking  Co.  v.  McMorran,  73  Mich.  467; 
Henderson  v.  San  Antonio  R.  Co.,  17  Tex.  560,  67  Am.  Dec.  675.  The 
director  and  the  stockholders  cannot  be  explained  by  reference  to 
Lord  Eldon's  trustee  and  cestui  que  trust  so  readily  as  to  Lord  Hard- 
wicke's  trustee  and  creditors. 

In  stating  on  a  preceding  page  the  report  of  Ijord  Hardwicke'g  de- 
cision in  Whelpdale  v.  Cookson,  1  Ves.  Sr.  8,  the  last  sentence  was 
omitted,  as  not  in  point  at  that  time.  In  stating  the  case  again,  it 
will  be  with  the  omission  of  what  has  been  already  quoted.  "On 
devise  of  lands  in  trust  for  payment  of  debts,  the  trustee  himself 
purchased  part.  The  lord  chancellor  said  he  would  not,"  etc.  "But 
if  the  majority  of  the  creditors  agreed  to  allow  it,  he  should  not  be 
afraid  of  making  the  precedent."  At  any  rate,  coming  back  to  the 
corporation,  the  board  of  directors  represent  this,  and  it  is  the  board 
whose  assent,  in  the  first  instance,  is  necessary  to  give  ralidity  to 
these  dealings.  If  the  dealing  is  not  to  the  satisfaction  of  a  majority 
of  the  stockholders,  these  can  override  the  board.  As  for  a  minority 
stockholder,  it  is  his  privilege  to  take  the  matter  into  court  to  have 
it  inquired  into  as  to  fairness  and  good  faith:  Memphis  etc.  E.  R. 
Co.  V.  Woods,  88  Ala.  630,  16  Am.  St.  Rep.  251;  Bird  v.  Western 
Union   Tel.  Co.,   16  Fed.   14. 

Of  course,  the  contract  with  the  director  may  be  approved  by  the 
stockholders  themselves  in  advance:  Gordon  v.  Plattsmouth  Canning 
Co.,  36  Neb.  548,  54  N.  W.  830;  Stephany  v.  Marsden,  75  N.  J.  Eq. 
90,  71  Atl.  598;  Ashhurst's  Appeal,  60  Pa.  290.  That  would  be  best; 
the  assent  of  all  the  stockholders  would  include  the  directors.  This 
would  be  rendering  assurance  doubly  sure,  very  much  to  the  con- 
tent of  the  other  party  as  making  the  contract  the  company's  be- 
yond all  peradventure.  It  was  said  in  United  States  Steel  Co.  t. 
Hodge,  64  N.  J.  Eq.  807,  54  Atl.  1,  that  a  contract  by  stockholders 
with  directors — or  one  that  the  stockholders  have  expressly  author- 
ized the  board  to  enter  into  with  directors — results  in  the  stockhold- 
ers being  put  upon  the  inquiry  as  to  the  number  of,  and  the  nances 
of,  the  directors  interested  and  in  their  being  charged  with  notice 
accordingly.  "The  management  of  the  business  and  property  of  a 
corporation  is  intrusted  to  its  oflScers,  and  they  are  empowered  to 
act  for  the  whole  body  of  stockholders.  They  therefore  occupy  the 
position  of  trustees  for  the  stockholders  as  a  body  in  respect  to  such 
business  and  property":  Hooker  v.  Midland  Steel  Co.,  215  111.  444,  106 
Am.  St.  Rep.  170,  74  N.  E.  445;  Lillard  ▼.  Oil  etc.  Co.,  70  N.  J.  Eq. 
197,  56  Atl.  254,  58  Atl.  188;  United  States  Steel  Co.  v.  Hodge,  64 
N,  J.  Eq.  807,  54  Atl.  1. 

The  director's  relation  to  individual  stockholders  is  none  other 
than  that  of  a  fellow-member  of  the  corporation.  In  Hooker  v.  Mid- 
land Steel  Co.,  215  111.  444,  106  Ana.  St.  Rep.  170,  74  N.  E.  445,  the 
complainant  considered  himself  wronged  through  the  purchase  of  his 
shares  by  tks  company's  president,  whose  superior  knowledge  of  the 
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company's  affairs  gave  him  an  advantage  in  any  such  transaction. 
The  court  said:  "It  is  contended  that  Beatty,  being  the  president 
and  a  director  of  the  Midland  Steel  Company,  was  a  trustee  for  the 
complainant  as  a  stockholder,  and  was  therefore  in  a  fiduciary  and 
confidential  relation  requiring  him  to  disclose  all  such  facts  within 
his  knowledge,  and  that  he  could  not  retain  a  benefit  acquired  by  a 
breach  of  that  duty,  or  use  knowledge  in  his  possession  to  obtain  a 
bargain  from  the  complainant.  The  management  of  the  business 
and  property  of  a  corporation  is  intrusted  to  its  officers,  and  they 
are  empowered  to  act  for  the  whole  body  of  stockholders.  They 
therefore  occupy  the  position  of  trustees  for  the  stockholders  as  a 
body  in  respect  to  such  business  and  property,  and  cannot  have  or 
acquire  any  personal  or  pecuniary  interest  in  conflict  with  their 
duty  as  such  trustees.  A  director  has  not,  however,  that  relation  to 
an  individual  stockholder  with  respect  to  his  stock  over  which  he 
has  no  control  whatever,  but  he  may  deal  with  an  individual  stock- 
holder practically  on  the  same  terms  as  a  stranger."  And  see  Walsh 
v.  Goulden,  130  Mich.  531,  90  N.  W.  406;  Carpenter  v.  Danforth,  52 
Barb.  581.  But  see  Steinfeld  v.  Neilson,  12  Ariz.  381,  100  Pac. 
1094;  Oliver  v.  Oliver,  118  Ga.  362,  45  S.  E.  232.  However,  the  facts 
in  the  Georgia  and  Arizona  cases  went  to  show  actual  fraud  on  the 
part  of  the  director  in  suppressing  knowledge  which  it  is  the  stock- 
holder's right  to  have  access  to  as  a  stockholder,  since  the  latter  is 
charged   with   notice   of   what   the  company's   books,   etc.,   contain. 

The  directors  cannot  do  as  they  please,  regardless  of  the  wishes 
of  the  stockholders,  for  the  authority  the  directors  have  is  that 
only  which  the  stockholders  have  given  them  by  voting  them  into 
office.  However,  having  given  that  authority,  it  is  to  be  presumed 
that  the  board  represents  their  sentiments  in  the  conduct  of  the 
business;  and  an  act  of  the  board  is  their  act,  or,  in  other  words, 
what  they  would  have  had  the  board  do.  If  it  is  not,  then  it  is 
their  place  to  say  so.  If  the  act  amounts  to  a  deal  of  some  sort 
with  one  of  its  members,  the  presumption  is  just  the  same.  The 
transaction  stands  or  falls  according  to  whether  it  meets  or  does 
not  meet  the  approval  of  a  majority  of  the  stockholders:  United 
States  Steel  Co.  v.  Hodge,  64  N,  J.  Eq.  807,  54  Atl.  1.  But  the 
disapproval  must  be  manifested  in  some  way,  or  the  transaction  will 
stand  anyhow:  Aetna  Indem.  Co.  v.  Altadena  Min.  &  Inv.  Synd.,  11 
Cal,  App.  26,  165,  104  Pac.  470;  Union  Pac.  By.  Co.  v.  Credit  Mobilier, 
135  Mass.  367;  Kelley  v.  Newburyport  &  A.  Horse  Ey.  Co.,  141 
Mass.  496,  6  N.  E.  745;  United  States  Steel  Co.  v.  Hodge,  64  N.  J. 
Eq.  807,  54  Atl.  1;  Lillard  v.  Oil  etc.  Co.,  70  N.  J.  Eq.  197,  56  Atl. 
254,  58  Atl.  188;  Ashhurst's  Appeal,  60  Pa.  290;  Twin  Lick  Oil  Co. 
V.  Marbury,  91  U.  S.  587,  23  L.  ed.  328;  Omaha  Hotel  Co.  v.  Wade, 
97  U.  S.  13,  24  L.  ed.  917.  That  is,  unless  some  minority  stockholder, 
on  a  reasonable  suspicion  that  something  about  the  transaction  was 
not  what  it  ought  to  have  been,  proceeds  to  have  a  court  of  equity 
scrutinize  it.  That  we  shall  come  to  presently,  but  meantime  it  is 
to  be  said  that  the  disapproval  of  a  majority  of  the  stockholders 
nullifies  the  transaction  even  if  it  is  fair:  Stewart  v.  Lehigh  Valley 
Ey.  Co.,  38  N.  J.  L.  505. 

XII.    Director  Deals  With  Company  as  Stranger. 

The  next  remark  in  order  is  that  a  director  having  such  transactions 
with  the  corporation  is,  while  liavinj^  tbem,  not  a  director;  that 
is,  he  throws  off  the  character  of  an  officer  for  the  time  being. 
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It  has  been  said  that  in  any  such  negotiation  a  director  deals  as 
a  stranger:  Beach  v.  Miller,  130  III.  162,  17  Am.  St.  Eep.  291,  22  N. 
E.  264;  Stratton  v.  Allen,  16  N.  J.  Eq.  229;  Gardiner  v.  Batler,  30 
N,  J.  Eq.  702;  Berks  etc.  Turnpike  Eoad  v.  Meyers,  6  Serg.  &  R. 
(Pa.)  12,  9  Am.  Dec.  402;  Gordon  v.  Preston,  1  Watts  (Pa.),  385, 
26  Am.  Dec.  75;  Central  R.  R.  &  B.  Co.  v.  Claghorn,  1  Speer  Eq. 
(S.  C.)  545;  Hill  v.  Manchester  Waterworks,  5  Barn.  &  Adol.  866; 
citing  Dunstan  v.  Imperial  Gaslight  Co.,  3  Barn.  &  Adol.  125.  And 
see  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587,  23  L.  ed.  328.  He 
deals  with  it  as  a  stranger,  because  in  any  such  deal  the  company 
must  be  represented,  and  its  advantage,  as  against  his,  looked  to  by 
other  members  of  the  board,  a  majority  only  of  the  members  of  which 
can  give  the  deal  the  corporate  sanction:  Matson  v.  Alley,  41  111. 
App.  72. 

Thus  it  was  held  in  Hill  v.  Marston,  178  Mass.  285,  59  N.  E.  766, 
that  a  bill  of  sale,  executed  by  a  corporate  president  to  himself  and 
wife,  of  corporate  assets  to  secure  indorsements  they  had  made  of  notes 
of  the  company,  was  not  valid  until  ratified  by  the  other  directors. 
And  see  Smith  v.  Los  Angeles  I.  etc.  Assn.,  78  Cal.  289,  12  Am.  St. 
Rep.  53,  20  Pac.  677;  also  Ashhurst's  Appeal,  60  Pa.  290.  That  is 
the  crux,  not  merely  his  official  relation  to  the  company,  "Directors 
are  trustees,  and  their  dealings  with  the  corporation  will  be  set  aside 
on  slight  evidence  of  fraud,  or  as  being  detrimental  to  its  interests; 
but  the  contract  is  not  void  just  because  of  the  fiduciary  relation": 
In  re  Castle  Braid  Co.,  145  Fed.  224. 

It  was  said  in  Tevis  v.  Hammersmith  (Ind.  App.),  81  N.  E.  614,  that 
the  president  and  general  manager,  bearing,  as  he  does,  a  fiduciary 
relation  to  the  company,  may  not,  without  the  latter's  consent,  re- 
tain profits  that  have  come  to  him  because  of  his  having  those 
positions.  However,  it  was  added  that  if  the  company  chose  to  ratify 
the  thing,  it  could,  and  he  then  would  hold  in  trust  for  the  company. 
The  court  cited  Pratt  v.  Luther,  45  Ind.  250;  Wayne  Pike  Co.  v. 
Hammons,  129  Ind.  368,  27  N.  E.  487;  Drury  v.  Cross,  74  U.  S.  299, 
19  L.  ed.  40.  And  see  Battelle  v.  Northwestern  Cement  etc.  Co.,  37 
Minn.  89,  33  N.  W.  327. 

In  Ashhurst's  Appeal,  60  Pa.  290,  so  often  cited  herein,  it  was  the 
stockholders  themselves  who  acted,  as  it  might  be  said,  for  the  com- 
pany, for  their  assent  was  given  in  advance  of  the  transaction.  Since 
the  director  cannot  contract  with  himself,  but  must  have  the  other 
directors  interposed  between  him  and  the  company,  it  follows  that  he 
cannot  deal  with  the  company  at  all  when  his  official  action  is  neces- 
sary to  authorize  the  transaction:  Davis  v.  Neuces  Valley  Irr.  Co. 
(Tex.),  126  S.  W.  4.  And  when  he  has  so  influential  a  position  it  is 
not  for  him  to  plead  that  he  has  purposely  kept  aloof  during  the 
consideration  of  the  matter  by  the  company's  representatives.  "Nor 
is  it  proper  for  one  of  a  board  of  directors  to  support  his  contract 
with  his  company  on  the  ground  that  he  abstained  from  participating 
as  director  in  the  negotiations  for  a:id  final  adoption  of  the  bargain 
by  his  codirectors;  the  words  in  which  he  asserts  his  rights  declare 
his  wrong.  He  ought  to  have  participated — and  in  the  interest  of 
the  stockholders;  and  if  he  did  not  and  they  have  thereby  suffered — 
of  which  they  shall  be  the  judge — he  must  restore  the  rights  he  has 
obtained;  he  must  hold  no  advantage  that  he  has  got  through  neglect 
of  his  duty  toward  them":  Stewart  v.  Lehigh  Valley  Ry.  Co.,  38 
N.  J.  L.  505.     As  for  these  interposed  directors,  the  members  of  the 
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board  exclusive  of  the  interested  one,  which  members  are  looked  to 
to  deal  for  the  company  in  the  transaction,  these  cannot  act,  of 
course,  if  themselves  personally  interested  or  if  cobtrolled  by  one  who 
is:  Moore  v.  United  States  One  Stave  Barrel  Co.,  238  111.  544,  128 
Am.  St.  Rep.  152,  87  N.  E.  536;  Pepper  v.  Addicks,  153  Fed.  383. 
See,  also,  Northwestern  Transp.  Co.  v.  Beatty,  L.  R.  12  App.  Cas.  589. 
On  the  other  hand,  see  Farwell  v.  Babcock,  27  Tex.  Civ.  App.   162, 

65  S.  W.  509. 

In  Moore  r.  United  States  One  Stave  Barrel  Co.,  238  111.  544,  128 
Am.  St.  Rep.  152,  87  N.  E.  536,  the  court  held  that  a  resolution  for 
the  benefit  of  a  director,  as  against  that  of  the  company,  is  not  valid 
if  passed  with  the  aid  of  the  votes  of  the  interested  directors  and  of 
other  directors  under  his  control,  the  rest  of  the  board  being  in  op- 
position.    As  authority  there  was  cited  Adams  v.  Burke,  201  111.  395, 

66  N.  E.  235,  where,  as  the  court  said,  "A  board  of  directors  being 
necessary,  these  parties  (three  of  the  total  five  directors)  were  used 
merely  as  pegs  to  fill  the  required  places  and  were  moved  or  substi- 
tuted by  Adams,  the  owner  of  three-quarters  of  the  stock,  to  suit  his 
interest  or  convenience."  But  see  Cowell  v.  McMillin,  177  Fed.  25, 
100  C.  C.  A.  443. 

A  contract  or  dealing  of  the  sort  under  discxission  should  be  con- 
sidered necessarily  by  a  quorum  of  the  board  and  passed  by  a  majority 
of  that;  but  it  would  not  be  void  in  all  cases  where  the  interested 
member  took  part  and  voted  on  the  question,  in  the  absence  of  a 
charge  of  fraud  or  bad  faith:  Brown  v.  United  States  Board  &  Paper 
Co.,  20  Ohio  C.  C.  351;  Leavitt  v.  Oxford  &  Geneva  Silver  Min.  Co., 
3  Utah,  265,  1  Pac.  356. 

The  articles  of  incorporation  or  the  by-laws  ought  to  provide  for 
time  and  place  for  board  meetings,  the  manner  of  calling  them  and 
of  giving  notice  to  the  members  to  attend,  etc.;  but  in  Leavitt  v. 
Oxford  &  Geneva  Silver  Min.  Co.,  3  Utah,  265,  1  Pac.  356,  the  ar- 
ticles being  silent  on  the  subject,  but  having  given  the  directors  "full 
power  to  ordain  and  make  all  by-laws,"  which  power  the  board  had 
not  exercised,  it  was  held  that  a  common-law  quorum  was  competent; 
also  that,  in  the  absence  of  affirmative  evidence  to  the  contrary,  the 
presumption  was  that  due  and  legal  notice  had  been  given.  The  court 
relied  upoi\  Lane  v.  Brainerd,  30  Conn.  565;  Sargent  v.  Webster,  13 
Met.  497,  46  Am.  Dec.  743;  Edgarly  v.  Emerson,  23  N.  H.  555,  55 
Am.  Dec.  207;  Wells  v.  Rahway  W.  Rubber  Co.,  19  N.  J.  Eq.  402. 
"At  common  law,"  said  the  Utah  court,  "a  majority  of  the  board 
constitutes  a  quorum:  Sargent  v.  Webster,  13  Met.  497,  46  Am.  Dec. 
743;  Kent's  Commentaries,  293;  Buell  v.  Buckingham,  16  Iowa,  284, 
85  Am.  Dec.  516;  Hayward  v.  Pilgrim  Soc,  21  Pick.  270.  In  the  light 
of  these  authorities,  there  being  no  issue  or  charge  of  fraud  or  want 
of  good  faith  on  the  part  of  the  plaintiff  with  reference  to  his  voto 
at  the  meeting  of  the  directors,  I  see  no  reason  why  his  presenei 
and  vote  should  nullify  the  unanimous  vote  of  the  quorum,  or  the 
vote  of  his  three  associate  directors  who  were  a  majority  of  ali 
present  and  against  the  validity  of  which  no  charge  has  been  made": 
Leavitt  v.  Oxford  &  Geneva  Silver  Min.  Co.,  3  Utah,  265,  1  Pac. 
356;  citing  Smith  v.  Skeary,  47  Conn.  47;  United  States  Rolling 
Stock  Co.  ▼.  Atlantic  etc.  B.  R.  Co.,  34  Ohio  St.  450,  32  Am.  Rep.  380; 
Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587,  23  L.  ed.  328. 

The  interested  director's  vote,  therefore,  amounts  to  nothing  one 
•way  or  the  other.     In  Singer  Bigger  v.   Young,  166  Fed.  82,  where 
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the  owner  of  one-half  of  the  stock  had  appointed  one  of  the  directors 
to  look  after  his  interests,  the  court  said  that  the  first  duty  of  th« 
appointee  was  to  look  after  the  interests  of  the  company.  Director's 
owning  all  the  stock  are  not,  however,  within  the  rule:  21  Am.  &  Eng. 
Ency.  of  Law,  898,  citing  MeCracken  v.  Robinson,  57  Fed.  ?.7.^,  6 
C.  C.  A.  400. 

XIIL     Contract  With  Company  for  Salary. 

A  contract  between  a  director  and  his  corporation  for  giving  him 
a  salary  is  voidable  at  suit  of  a  dissatisfied  stockholder:  Green  v. 
Felton,  42  Ind.  App.  675,  84  N.  E.  166;  Lillard  v.  Oil  etc.  Co.,  70 
N.  J.  Eq.  197,  56  Atl.  254,  58  Atl.  188;  Mitchell  r.  United  Box  & 
Paper  Co.,  72  N.  J.  Eq.  580,  66  Atl.  938.  But  in  Hodderd  v.  Hogg, 
230  Pa,  9,  79  Atl.  156,  the  stockholder  complaining  was  himself  a 
director,  was  present  at  the  board  meeting  when  the  resolution  was 
passed,  and  profited  by  the  latter  in  respect  of  a  salary  to  himself. 
Salaries  are,  however,  properly  to  be  arranged  for  in  the  company's 
by-laws:  Green  v.  Felton,  42  Ind.  App.  675,  84  N.  E.  166.  In  Dunstan 
V,  Imperial  Gaslight  Co.,  3  Barn.  &  Adol.  125,  Parke,  J.,  said:  "Here 
the  character  of  the  party  for  whom  remuneration  is  claimed  is  not 
that  of  a  servant,  but  of  a  manager.  He  can  therefore  recover  no 
recompvense  from  the  company  unless  by  virtue  of  an  express  resolu- 
tion, in  the  nature  of  a  by-law."  The  opinion  in  Bennett  v.  St. 
Louis  Car  Roofing  Co.,  19  Mo.  App.  349,  explains  why,  "That  directors 
stand  in  the  relation  of  trustees  to  the  stockholders  and  cannot  dis- 
pose of  the  trust  property  to  promote  their  individual  interests  ,  ,  .  . 
does  not  prevent  their  employing  one  of  their  number,  in  good  faith, 
to  perform  services  for  the  corporation  which  are  not  necessarily  in- 
cident to  his  duties  as  director.  The  compensation,  however,  should 
be  fixed  by  by-law  or  resolution  before  the  services  are  actually 
rendered,  so  as  to  contain  the  necessary  elements  of  a  contract  sup- 
j)orted  by  a  sufficient  consideration.  In  Dunstan  v.  Gas  Co.,  3  Barn. 
&  Adol.  125,  Loan  Assn.  v,  Steinmetz,  29  Pa.  536,  Holder  t.  Railroad 
Co.,  71  111.  106,  and  Butts  v.  Wood,  37  N.  Y.  318,  the  vote  or  resolu- 
tion was  for  giving  the  directors  compensation  for  past  services,  and 
therefore  not  supported  by  a  sufficient  consideration." 

And  yet  we  have  seen  how  directors  have  been  reimbursed  for 
loans  to  and  advances  for  the  company  already  made  by  them — 
voluntary  acts,  purely,  in  some  cases.  There  was  no  consideration  of 
the  sort  contemplated  in  the  cases  last  cited;  there  was  no  question 
of  salary  involved,  but  no  promise  preceded  the  service.  The  words 
of  Holmes,  J.,  in  Fort  Payne  Rolling  Mill  v.  Hill,  174  Mass.  224,  54 
N.  E.  532,  although  not  entirely  appropriate,  are  sufficiently  so  to  bear 
repetition  just  here.  "In  this  country  it  very  generally  has  been 
deemed  impracticable  to  adopt  a  rule  which  absolutely  prohibits  such 
contracts." 

What  was  said  in  Adams  v.  Burke,  201  111.  395,  66  N,  E.  235,  was: 
"The  law  is  that  where  a  salary  or  compensation  is  voted  to  an  of- 
ficer, the  resolution  is  illegal  if  it  is  carried  by  his  vote  or  produced 
by  his  influence  when  he  has  a  controlling  interest."  The  court  refers 
to  McNulta  V.  Corn  Belt  Bank,  164  111.  427,  56  Am.  St.  Rep.  203,  45 
N.  E.  954,  which  says:  "Directors  cannot  vote  a  salary,  much  less 
a  large  bonus  or  compensation,  in  addition  to  a  salary,  to  one  of 
their  number,  as  president,  when  he  takes  part  in  the  proceeding  or 
his  vote  is  essential  to  the  adoption  of  the  resolution," 
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Indeed,  most  of  the  published  adjudications  seem  to  go,  not  so 
much  to  the  voting  of  the  salaries,  as  to  the  manner  in  which  the 
favorable  vote  was  effected.  There  was  another  case,  one  where  a 
company  president,  not  content  with  a  salary  fixed  beforetime  by 
the  directors  and  with  which  he  had  expressed  himself  as  satisfied, 
took  now  credit  on  the  books  for  a  sum  in  excess  of  it,  and  at- 
tempted a  ratification  of  his  act  by  a  vote  of  the  directors,  four  to 
four,  and  he  giving  the  fifth  vote.  The  court  said:  "He  could  not 
at  the  same  time  and  in  the  same  matter  act  for  himself  and  the 
corporation  of  which  he  was  agent  and  trustee,  being  both  director 
and  president.  The  attempted  ratification  thus  brought  about  by  his 
own  vote  was  of  no  validity":  Ward  v.  Davidson,  89  Mo.  445,  1  S.  W. 
846.  The  authorities  given  were  Butts  v.  Woods,  37  N.  Y.  318,  and 
Jones  V.  Morrison,  31  Minn.  140,  16  N.  W.  854. 

The  right  of  corporate  affairs  to  compensation  is  the  subject  of 
a  note  in  136  Am.  St.  Eep.  909. 

XIV.    Affirmance  by   Corporation, 

The  method  of  the  negotiation — how  it  is  to  be  brought  about  so 
as  to  bind  all  the  company  where  the  interest  individually  of  a 
member  is  involved — was  made  clear  by  Sir  R.  Baggalley,  J.,  in  North- 
western Transp.  Co.  v.  Beatty,  L.  R.  12  App.  Cas.  589.  "The  gen- 
eral principles,"  he  said,  "applicable  to  cases  of  this  kind  are  well 
established.  Unless  some  provision  to  the  contrary  is  to  be  found  in 
tie  charter  or  other  instrument  by  which  the  company  is  incorpo- 
rated, the  resolution  of  a  majority  of  the  shareholders,  duly  convened, 
upon  any  question  upon  which  the  company  is  legally  competent  to 
deal,  is  binding  upon  the  minority  and  consequently  upon  the  com- 
pany; and  every  shareholder  has  a  perfect  right  to  vote  upon  any 
such  question,  although  he  may  have  a  personal  interest  in  the  sub- 
ject matter  opposed  to,  or  different  from,  the  general  or  particular 
interests  of  the  company.  On  the  other  hand,  a  director  of  a  com- 
pany is  precluded  from  dealing  on  behalf  of  the  company  with  him- 
self, and  from  entering  into  engagements  in  which  he  has  a  personal 
interest  conflicting,  or  which  possibly  may  conflict,  with  the  interests 
of  those  whom  he  is  bound  by  fiduciary  duty  to  protect;  and  this 
rule  is  as»applicable  to  the  case  of  one  of  several  directors  as  to  a 
managing  or  sole  director.  Any  such  dealing  or  engagement  may, 
however,  be  affirmed  or  adopted  by  the  company,  provided  such  af- 
firmation or  adoption  is  not  brought  about  by  unfair  or  improper 
means  and  is  not  illegal  or  fraudulent,  or  oppressive  toward  those 
shareholders  who  oppose  it."  A  director  is  a  shareholder,  and  so  it 
is  to  be  gathered  from  what  has  just  been  quoted  that  at  a  share- 
holders' meeting  he  may  vote  even  on  matters  of  his  concern  as  op- 
posed to  that  of  the  rest  of  the  company;  as  a  director,  though,  that 
adverse  concern  puts  him  outside  of  the  company  pro  hac  vice.  He 
deals  as  a  stranger  to  it  and  has  no  voice  in  the  board.  The  stand 
taken  in  Gardiner  v.  Butler,  30  N.  J.  Eq.  702,  was  quite  consistent 
with  that  of  Sir  R.  Baggalley  above:  "The  language  of  Judge  Strong 
(whose  views  and  conclusions  were  approved  by  the  supreme  court 
of  Pennsylvania  in  Ashhurst's  Appeal,  60  Pa.  290)  is  pertinent: 
'I  come,  then,  to  consider  the  facts  that  the  purchasers  were  the 
same  persons  as  those  who,  as  directors,  sold  and  as  stockholders 
authorized  the  sale.  It  is  often  said,  and  truly,  that  the  same  per- 
sons  cannot   be   buyers   and   sellers   in   the   same   transaction.     They 
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were  not,  strictly,  in  this.  All  the  purchasers  were  not  directors  who 
made  the  sale,  but  I  make  no  account  of  that.  Still,  why  may  not 
directors  of  a  corporation  sell  to  themselves?  Each  director  has  an 
interest  distinct  and  antagonistic  to  his  interest  as  a  mere  man. 
There  is  identity  of  persons  but  not  of  interest.  There  must  be  many 
things  which  directors  can  do  for  their  individual  benefit  which  are 
binding  upon  the  corporation  of  which  they  are  directors.  If  they 
have  advanced  money  I  cannot  doubt  they  may  pay  themselves  with 
corporate  funds.  If  they  have  been  liable  as  sureties  for  the  cor- 
poration, they  may  provide  for  their  indemnity.  And  though  ordi- 
narily the  law  frowns  upon  contracts  made  by  them  in  their  repre- 
sentative capacity  with  themselves  as  private  persons,  such  contracts 
are  not  necessarily  void.  Thej  are  carefully  watched,  and  their  fair- 
ness must  be  shown.' " 

This  fairness  must  be  shown  in  order  to  make  the  transaction 
pass  muster  with  the  majority  stockholders,  if  they  choose  to  take 
exception  in  the  premises.  The  fact  that  directors  are  personally 
interested  in  a  contract  made  with  the  corporation  and  are  to  profit 
by  it  does  not  condemn  the  transaction,  but  merely  calls  upon  them 
to  justify  it:  Teller  v.  Tonopah  &  G.  R.  R.,  155  Fed.  482.  It  will 
be  borne  in  mind  that  the  majority  need  not  find  fraud  or  unfairness 
in  it  in  order  to  repudiate  the  matter;  that  has  been  shown  some 
pages  back.  The  majority  of  the  stockholders  is  the  corporation, 
"The  directors  of  a  corporation  are  its  trustees,  and  the  validity  of 
their  contracts  made  with  a  corporation  depends  upon  the  nature 
and  terms  of  the  contract  itself  and  the  circumstances  under  which 
it  is  made  and  the  effect  of  its  provisions":  Hubbard  v.  New  York 
etc.  Inv.  Co.,  14  Fed.  675,  This  is  for  the  corporation  to  consider, 
approving  it  then  if  the  contracting  director  does  manage  to  justify 
it.  And  if  the  corporation,  that  is,  the  majority,  does  approve  it,  it 
is  presumed  to  be  in  all  respects  what  it  ought  to  be.  The  director 
is  no  longer  called  ujwn  to  justify  it.  Its  bona  fides  may  be  im- 
peached by  a  minority  stockholder  afterward,  but  the  burden  of 
proof  is  upon  him  then,  not  the  contracting  director.  "In  an  action 
by  a  stockholder  seeking  avoidance  of  a  contract  of  a  corporation 
with  its  trustees  there  is  no  presumption  of  dishonesty  in  the  trus- 
tees which  the  latter  must  overcome;  the  burden  is  on  the  plaintiff. 
It  would  be  the  contrary  if  the  action  was  by  the  corporation  itself": 
McNaughton  v.  Osgard,  41  Hun,  109. 

XV.     Suit  by  Minority  Stockholder. 

Chief  Justice  Byan,  of  Wisconsin,  speaking  of  proceedings  to  avoid 
a  dealing  of  this  sort,  said:  "The  right  of  action  is  primarily  in  the 
corporation  itself;  but  every  stockholder  takes  the  right,  in  lieu  of 
the  corporation  upon  refusal  of  the  governing  body":  Cook  v.  Berlin 
Woolen  Mills,  43  Wis.  433.  That  is,  he  must  go  to  the  corporation 
first  and  propose  that  it  bring  the  action.  On  its  declining  to  do  so 
he  then  proceeds  in  his  own  name,  putting  in  his  bill,  or  complaint, 
an  averment  that  before  proceeding  he  presented  to  the  corporation 
a  request  that  it  should  do  so:  Memphis  etc.  R.  R.  Co.  v.  Woods,  88 
Ala.  630,  16  Am.  St.  Rep.  81,  7  South.  108,  7  L.  R.  A.  605;  Bill  v. 
Western  Union  Tel.   Co.,   16  Fed.   14. 

To  repeat  what  has  already  been  said  so  often,  the  warrant  for 
his  suit  is  not  the  mere  fact  that  the  same  person  was  on  each  side 
of  the  contract.     He  cannot  have  the  contract  avoided  on  that  ground 
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against  the  will  of  the  corporation:  Wallace  v.  Long  Island  R.  B. 
Co.,  12  Hun,  460.  On  the  other  hand,  he  may  hare  the  transaction 
adjudged  voidable  when  corporation  property  is  sold  to  a  director  to 
satisfy  his  advances:  Mitchell  v.  United  Box  &  Paper  Co.,  72  N.  J. 
Eq.  580,  66  Atl.  938.  But  he  can  have  the  matter  so  adjudged  only 
after  showing  to  the  satisfaction  of  the  court  that  the  transaction 
was  not  all  fair  and  square  and  aboveboard.  It  would  be  a  versa- 
tile judge  that  would  have  unerring  knowledge  as  to  how  every 
description  of  business  should  be  run  with  respect  to  methods  of  man- 
agement; so  any  question  of  that  sort  is  not  heard  at  all.  "To 
warrant  the  interposition  of  the  court  in  favor  of  the  minority  stock- 
holder in  a  corporation  or  joint  stock  association,  as  against  the 
contemplated  action  of  the  majority,  when  such  action  is  within  the 
corporate  powers,  a  case  must  be  made  out  which  plainly  shows  that 
such  action  is  so  far  opposed  to  the  true  interests  of  the  corporation 
itself  as  to  lead  to  the  clear  inference  that  no  one  thus  acting  could 
have  been  influenced  by  any  honest  desire  to  secure  such  interests, 
but  that  he  must  have  acted  with  an  intent  to  subserve  some  out- 
side purpose,  regardless  of  the  consequence  to  the  company,  and  in 
a  manner  inconsistent  with  its  interests.  Otherwise  the  court  might 
be  called  upon  to  balance  probabilities  of  profitable  results  to  arise 
from  the  carrying  out  of  the  one  or  the  other  of  different  plans 
proposed  by  or  on  behalf  of  different  stockholders  in  a  corporation, 
and  to  decree  that  line  of  policy  which  seemed  to  it  to  promise  the 
best  results,  or,  at  least,  to  enjoin  the  carrying  out  of  the  opposite 
policy.  This  is  no  business  for  any  court  to  follow":  Gamble  v. 
Queens  County  Water  Co.,  123  N.  Y.  91,  25  N.  E.  201,  9  L.  E.  A. 
527. 

Thus  it  will  be  seen  that  though,  as  said  in  Gardiner  v.  Butler, 
30  N.  J.  Eq.  702,  "a  director  cannot  make  with  himself  or  for  his 
benefit  a  contract  with  his  corporation  to  bind  it,  it  may  be  repudi- 
ated at  the  instance  of  a  stockholder,"  it  cannot  be  so  repudiated, 
against  the  will  of  the  corporation  itself,  unless  the  stockholder 
proves  something  positively  bad  about  the  contract — something  in- 
iquitous. Such  dealings  are  "carefully  watched,  and  their  fairness 
must  be  shown":  In  re  Lafferty,  2  Pa.  Dist.  Eep.  215;  Singer  v. 
Salt  Lake  City  Copper  Mfg.  Co.,  17  Utah,  143,  70  Am.  St.  Eep. 
773,  53  Pac.  1024.  That  is  the  position  the  courts  take  in  this  con- 
nection. If,  being  scrutinized  closely,  they  are  found  not  to  be 
fair  and  bona  fide,  the  courts  will  not  sustain  them:  Marr  v.  Marr, 
73  N.  J.  Eq.  643,  133  Am.  St.  Eep.  742,  70  Atl.  375. 

"In  the  absence  of  prohibitory  statute  a  trustee  may  contract  with 
his  corporation  if  he  does  so  openly":  Budd  v.  Walla  Walla  Printing 
&  Publishing  Co.,  2  Wash.  Ter.  347,  7  Pac.  896.  "Contracts  between 
directors  and  the  corporation,  if  fair  and  bona  fide,  not  securing 
undue  benefits  to  the  former,  and  in  which  the  interests  of  the  indi- 
viduals and  the  duty  of  the  officers  work  together  for  the  welfare 
of  the  corporation,  are  valid":  Wym'an  v.  Bowman,  127  Fed.  257,  62 
C.  C.  A.  189.  And  see  Savage  v.  Medalia  Farmers  etc.  Co.,  98  Minn. 
343,  108  N.  W.  296;  Eoy  &  Co.  v.  Scott,  Hartley  &  Co.,  11  Wash. 
399,  39  Pac.  679;  Wausau  Boom  Co.  v.  Plumer,  35  Wis.  274. 

"The  theory  of  a  stockholder's  suit  is  that  the  stockholder  has 
sustained  a  wrong  through  the  injurious  effect  upon  his  stock  of 
the  wrong  done  the  corporation":   Babcock  v.  Farwell,   245  111.   14, 
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137  Am.  St.  Rep.  284,  91  N.  E.  683,  19  Ann.  Cas.  74.  It  follows, 
therefore,  that  to  make  such  a  voidable  contract  void  some  injury 
must  be  shown:  Copsey  v.  Sacramento  Bank,  133  Cal.  6.59,  8.5  Am. 
St.  Rep.  238,  66  Pae.  7;  Cowell  v.  McMillin,  177  Fed.  25,  100  G.  C. 
A.  443. 

XVT.     Restitution  by  Director  Wrongfully  Contracting. 

In  the  fore  part  of  this  note  some  attention  was  given  to  the  old 
English  case  of  Fox  v.  Mackreth,  8  Brown  H.  L.  Cas.  42,  before 
Thurlow,  Lord  Chancellor,  and  Kenyon,  Master  of  the  Rolls,  where, 
greatly  to  his  indignation,  the  purchasing  trustee  was  required  by 
the  court  to  take  the  profits  coming  to  him  out  of  the  transaction 
and  hand  them  over  to  the  cestui  que  trust.  In  these  corporation 
cases  a  similar  requirement  is  made  of  the  director  shown  to  be 
similarly  at  fault  in  dealing  with  his  company.  If  the  transaction 
has  been  unfair,  on  the  director's  part,  in  either  conception  or  ac- 
complishment, and  the  director  has  been  the  gainer  by  it  in  tangible 
benefits,  the  court  will,  in  a  proper  case,  decree  that  these  benefits 
are  held  by  the  director,  not  for  himself,  but  in  trust  for  the  com 
pany:  See  Rutland  Electric  Light  Co.  v.  Bates,  68  Vt.  579,  45  Am. 
St.  Rep.  904,  35  Atl.  480;  Tevis  v.  Hammersmith  (Ind.  App.),  81  N. 
E.  614. 

"A  director  is  a  trustee  for  all  the  stockholders  and  his  assumption 
of  office  is  an  undertaking  to  give  his  best  judgment  to  the  interests 
of  the  corporation  in  all  matters  in  which  he  acts  for  it,  untram- 
meled  by  any  hostile  interest  in  himself  or  others;  and  all  secret 
profits  obtained  by  him  in  any  dealing  in  regard  to  the  corporate 
enterprise  must  be  accounted  for  to  the  corporation":  Bird  Coal  & 
Iron  Co.  v.  Humes,  157  Pa.  278,  37  Am.  St.  Rep.  727,  27  Atl.  750. 
And  see,  for  analogy,  Lord  Eldon's  language  in  Ex  parte  Lacey,  (5 
Ves.   625. 

And  when  an  officer  of  a  corporation  has  acted,  in  any  dealing, 
contrary  to  the  interest  of  the  corporation,  the  mere  fact  that  the 
means  employed  by  him,  leading  to  the  unlawful  end  he  had  in 
view,  would,  if  considered  apart  from  the  transaction,  be  lawful,  the 
fact  would  not  alter  his  responsibility  to  account  for  profits  coming 
to  him  which  otherwise  might  have  gone  to  the  company:  Common- 
wealth Title  Ins,  etc.  Co.  v.  Seltzer,  227  Pa.  410,  136  Am.  St.  Rep. 
896,  76  Atl.  77. 

A  corporation  officer  must  account  to  the  company  for  profits  which 
he,  as  partner  in  another  concern,  realized  out  of  a  contract  of  tho 
company  with  the  latter,  made  without  the  company  being  advised 
at  the  time  that  he  w^as  a  member  of  the  partnership:  Rickert  v. 
White,  54  Misc.  Rep.  114,  105  N.  Y.  Supp.  653.  A  corporation  officer 
who,  directly  or  indirectly,  uses  the  company's  money  in  buying 
its  stock,  holds  the  stock  bought  in  trust  for  the  company:  Barker 
V.  Montana  Gold  etc.  Min.  Co.,  35  Mont.  351,  89  Pac.  66.  "W'hen  <i 
land  owner  has  deeded  land  to  a  railroad  company's  president  in 
consideration  that  the  line  of  the  company  should  traverse  other 
land  of  his,  the  president  must  be  deemed  to  hold  the  land  so  deeded 
in  trust  for  the  company,  unless  the  latter  has  authorized  him  to  hold 
for  himself;  and  this,  even  though  he  claims  to  be  the  promoter  of 
the  road  and  its  virtual  owner:  Scott  v.  Farmers'  etc.  Nat.  Bank, 
97  Tex.  31,  104  Am.  St.  Rep.  835,  75  S.  W.  7. 


624  139  American  State  Reports.  [Mich. 

A  director  dominating  the  rest  of  the  board,  whereby  the  latter 
is  procured  to  have  the  companj'^  buy  worthless  bonds  of  other  cor- 
porations in  which  he  has  an  interest,  all  to  his  financial  benefit, 
must  account  to  the  corporation  so  buying  for  what  he  has  made 
by  the  transaction:  Pepper  v.  Addicks,  153  Fed.  383.  In  a  case  where 
the  president  of  a  cori>oration  had  used  his  wife  as  a  subterfuge, 
buying  property  for  four  hundred  and  fifty  dollars  in  her  name 
and  selling  it  to  his  company  for  three  thousand  dollars,  a  bare 
majority  of  the  board  participating  in  the  passage  of  the  resolution 
to  buy  from  her  and  she  acting  as  secretary  at  the  meeting,  the  court 
decreed  that  the  price  to  the  company  should  be  pared  down  to  four 
hundred  and  fifty  dollars:  Voorhies  v.  Nixon,  72  N.  J.  Eq.  791,  66 
Atl.  192. 

XVII.     Stranger  Co-operating  With  Offending  Officer. 

In  Hoffman  Steam  Coal  Co.  v.  Cumberland  Coal  &  Iron  Co.,  16  Md. 
456,  77  Am.  Dec.  311,  and  Cumberland  Coal  &  Iron  Co.  v.  Sherman, 
30  Barb.  (N.  Y.)  553,  particularly  mentioned  hereinbefore,  it  was 
pressed  that  Dean,  who  purchased  with  Sherman,  was  no  director 
of  the  company,  although  Sherman  was,  and  was  not  even  a  member 
of  it;  but  he  was,  nevertheless,  dispossessed  by  the  courts  along 
with  Sherman — the  baneful  result  of  being  in  bad  company.  In 
those  oases  there  were  only  two  purchasers,  but  the  effect  is  similar 
if  there  are  many,  and  the  disloyal  director  only  one  of  them.  "A 
party  joining  in  a  purchase  from  a  corporation  with  knowledge  that 
his  copurchaser  was  a  director  in  the  corporation  is  affected  with 
whatever  of  legal  disability  belonging  to  the  director  by  reason  of 
that  relation":  Hoffman  Steam  Coal  Co.  v.  Cumberland  Coal  &  Iron 
Co.,  16  Md.  456,  77  Am.  Dec.  311.  To  the  same  effect,  see  People 
V.  Township  Board  of  Overyssel,  11  Mich.  222.  Where  one  of  sev- 
eral persons,  who  together  entered  into  a  contract  with  a  corporation, 
was  a  director  of  the  company,  the  latter  was  held  to  have  the 
option  to  avoid  the  contract:  Munson  v.  Syracuse  etc.  B.  R.  Co., 
103  N.  Y.  58,  8  N.  E.  355. 

In  Voorhees  v.  Nixon,  72  N.  J.  Eq.  791,  66  Atl.  192,  the  court  de- 
clared that  the  policy  which  forbids  a  contract  between  a  corporation 
and  its  director  necessarily  includes  a  director's  wife.  "A  trustee,"  the 
court  went*  on,  "or  an  agent  to  sell  lands,  could  not  properly  be  per- 
mitted to  make  sale  of  the  trust  property  to  his  wife.  Irrespective  of 
the  husband's  interest  in  his  wife's  property,  present  or  prospective, 
his  interest  in  her  welfare  would  in  such  cases  necessarily  interfere 
with  an  impartial  exercise  of  his  duties  to  his  trust.  A  contract  made 
by  a  trustee  to  purchase  lands  owned  by  his  wife  would  in  like 
manner  operate  as  a  strain  upon  his  duties  to  his  trusteeship."  The 
court  cites  Keed  v.  Aubrey,  91  Ga.  435,  44  Am.  St.  Eep.  49,  17  S.  E. 
1022,  and  the  cases  there  collected. 

XvlII.  Effect  on  Contract  of  Company  Withholding  Protest. 
It  was  said  above,  quoting  Mr.  Schley,  in  Hoffman  Steam  Coal 
Co.  V.  Cumberland  Coal  &  Iron  Co.,  16  Md.  456,  77  Am.  Dec.  311,- 
that  these  contracts  were  "capable  of  being  rendered  unavoidable, 
even  by  the  cestui  que  trust,  by  confirmation,  by  ratification,  by  es- 
toppel and  even  by  acquiescence."  A  ratification  is  defined  to  be 
"equivalent  to  a  previous  authority.    It  operates  upon  the  act  rati- 
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fied  in  the  same  manner  as  if  the  authority  had  been  originally 
given":  McCracken  v.  San  Francisco,  1<5  Oal.  591.  "A  ratification 
must  be  made  by  a  board  composed  of  disanterested  directors.  The 
leest  that  ean  be  required  in  such  a  case  is  that  the  directors  con- 
cerned in  the  contract  shall  resign  and  allow  their  places  to  be  filled 
by  persons  who  can  without  bias  represent  the  interests  of  the  cor- 
poration and  particularly  of  the  interested  stockholders":  McCrary, 
J.,  in  Thomas  v.  Brownville  etc.  Ry.  Co.,  1  MeCrary,  392,  2  Fed. 
877,  where  the  directors  had  contracted  with  themselves.  The  court 
goes  on  to  iatimate,  however,  that,  notwithstanding  the  activity  of 
interested  directors,  it  niight  be  that  the  enjoyment  by  the  cor- 
poration thereafter  of  patent  benefits  brought  about  by  the  contract 
would  entitle  the  other  parties  to  payment  of  a  quantum  meruit; 
not,  however,  when  the  contract  was  tainted  with  vice  or  immoral- 
ity;  citing  Creath  v.  Sims,  5  How.  192,  12  L.  ed.  110. 

In  United  States  Steel  Co.  v.  Hodge,  64  N.  J.  Eq.  807,  54  Atl. 
1,  it  is  said,  in  effect,  that  a  contract  of  a  director  with  his  cor- 
poration which,  although  not  void  ab  initio,  is  voidable  at  the  com- 
pany's option,  may  be  ratified  subsequently  by  the  stockholders.  In 
Davis  V.  Neuces  Valley  Irr.  Co.  (Tex.),  126  S.  W.  4,  there  had 
been  passed  a  resolution  by  the  board  empowering  the  president  of 
the  company  to  sell  corporation  lands  to  members.  This  he  had 
done,  selling  to,  among  others,  his  wife,  who  was  a  stockholder, 
•whereby  the  subject  of  this  particular  sale  became  community  prop- 
erty: See  Parker  v.  Worthington,  101  Tex.  505,  109  S.  W.  909.  The 
price  was  full  value  and  cash  was  paid,  accepted  by  the  company 
and  expended  in  improvements.  There  was  no  concealment  of  facts. 
Plaintiff,  who  was  a  stockholder,  had  knowledge  at  the  time  of  the 
whole  transaction,  and  made  no  objection,  and  never  did  make  objec- 
tion, to  the  other  sales,  although  in  some  of  these  directors  had  been 
buyers  also.  The  sale  was  ratified  by  a  new  board  of  directors. 
It  is  hardly  necessary  to  add  that  the  court  did  not  sustain  the 
objecting  stockholder.  And  see  Washington  Sav.  Bank  v.  Butchers' 
&  Drovers'  Bank,  107  Mo.  133,  28  Am.  St.  Rep.  405,  17  S.  W.  644. 

A  corporation  bought  property  of  a  director,  paid  off  the  encum- 
brances it  had  assumed  in  the  negotiation,  and  had  possession,  man- 
agement and  control  of  the  premises  for  about  three  years.  The 
facts  raised  a  presumption  that  the  sale  had  been  ratified,  and  in 
an  action  for  the  price  it  was  not  sustained  as  a  defense  that  the 
director  had  acted  in  bad  faith  in  his  statements  as  to  value:  Stetson 
v.  Northern  Investment  Co.,  104  Iowa,  393,  73  N.  W.  869. 

The  right  of  a  corporation  to  avoid  the  sale  of  its  property  by 
reason  of  the  fiduciary  relations  of  the  purchaser  must  be  exercised 
within  a  reasonable  time  after  the  facts  connected  therewith  are 
made  known,  or  can  by  due  diligence  be  ascertained:  Twin  Lick  Oil 
Co.  V.  Marbury,  91  U.  S.  587,  23  L.  ed.  328.  Speaking  of  a  contract 
between  a  corporation  and  certain  of  its  directors  for  service  by 
the  latter  as  its  selling  agents,  the  court  said  it  was  valid  if  made 
openly  and  with  the  assent,  express  or  implied,  of  all  the  stock- 
holders; and  added  that  such  assent  might  be  inferred  from  long- 
continued  acquiescence:  Warren  v.  Para  Rubber  Shoe  Co.,  106  Mass. 
97,  44  N.  E.  112.  And  see  Kelley  v.  Newburyport  etc.  Ry.  Co.,  141 
Mass.  496,  6  N.  E.  745,  where  it  is  said  the  right  to  dissent  may  be 
waived.  See,  also,  Stewart  v.  Lehigh  Valley  Ry.  Co.,  38  N.  J,  L.  505. 
Am.  St.  Rep.,  Vol.  139 — 40 
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To  quote  Ashhurst's  Appeal,  60  Pa.  290,  once  more:  "If  a  trustee 
to  sell  become  the  purchaser,  his  purchase  is  generally  voidable,  but 
the  cestui  que  trust  must  move  to  avoid  it  within  a  reasonable  time: 
Citing  Campbell  v.  Walker,  5  Ves.  678;  Hawley  v.  Cramer,  4  Cow. 
718;  Prevost  v.  Gratz,  1  Pet.  C.  C.  368;  Clegg  v,  Edmundson,  3  Jur., 
N.  S.,  299.  This  last  case  is  instructive  in  many  particulars.  In 
Beckford  v.  Wade,  17  Ves.  87,  Sir  William  Grant  said:  'It  is  cer- 
tainly true  that  no  time  bars  a  direct  trust  as  between  cestui  que 
trust  and  trustee;  but  if  it  is  meant  to  be  asserted  that  a  court 
of  equity  allows  a  man  to  make  out  a  constructive  trust  at  any  dis- 
tance of  time  after  the  facts  and  circumstances  happened,  out  of 
which  it  arises,  I  am  not  aware  that  there  is  any  ground  for  a 
doctrine  so  fatal  to  the  security  of  property  as  that  would  be;  so 
far  from  it,  that  not  only  in  circumstances  where  the  length  of  tim« 
would  render  it  exceedingly  difficult  to  ascertain  the  true  state  of 
the  fact,  but  where  the  true  state  of  the  fact  ia  easily  ascertained, 
and  where  it  is  perfectly  clear  that  relief  would  originally  have  been 
given  upon  the  ground  of  constructive  trust,  it  is  refused  to  the  party 
who  after  a  long  acquiescence  comes  into  a  court  to  seek  that  relief. 
In  proof  of  this  it  is  not  necessary  to  produce  any  other  case  than 
that  of  Bonney  v.  Ridgard  (cited  in  4  Brown  C.  C.  138),  in  which 
Iiord  Kenyon,  when  master  of  the  rolls,  on  the  sole  ground  of 
length  of  time,  reversed  a  decree  by  which  Sir  Thomas  Sewell  had 
granted  relief  against  a  fraudulent  purchase  and  had  declared  the 
purchaser  to  be  trustee  for  the  plaintiff  in  the  cause.  Lord  Kenyon 
agreeing  perfectly  that  the  purchase  was  originally  fraudulent  and 
that  the  defendant  must  have  been  held  to  be  a  trustee  if  the  suit 
had  been  brought  in  proper  time.'  See,  also,  Hovenden  v.  Lord 
Annesley,   2   Schoales   &   L.   633;   Wentworth   v.   Lloyd,   32   Beav.    32 

(affirmed  in  the  house  of  lords),  10  H.  L.  Cas.  589 But  what 

is  the  reasonable  time  within  which  a  constructive  trust  must  be 
asserted?  The  cases  do  not  clearly  define  it,  and  perhaps  it  is  in- 
capable of  strict  definition.  It  must  vary  with  the  circumstances  of 
each  case."  The  court  goes  on  to  suggest  that  when  a  party  seeks 
to  have  another  held  to  be  a  trustee  of  personal  property  under  a 
constructive  trust,  "the  statute  of  limitations  be  allowed  to  influence 
a  court  somewhat  in  deciding  within  what  time  the  claims  ought  to 
have  been*  asserted":  Ashhurst's  Appeal,  60  Pa.  290.  And  see,  gen- 
erally, Union  Pac.  Ry.  Co.  v.  Credit  Mobilier,  135  Mass.  367;  Omaha 
Hotel  Co.  v.  Wade,  97  U.  S.  13,  24  L.  ed.  917. 

In  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587,  23  L.  ed.  328,  it 
ia  said  by  Miller,  J.:  "As  the  courts  have  never  prescribed  any 
specific  period  as  applicable  to  every  case,  like  the  statute  of  limi- 
tations, the  determination  as  to  what  constitutes  a  reasonable  time 
must  be  arrived  at  by  a  consideration  of  all  the  elements  which  affect 
that  question."  Ratification  must  be  with  full  knowledge  of  all  the 
facts:  Pacific  Vinegar  &  P.  Works  v.  Smith,  145  Cal.  352,  104  Am. 
St.  Rep.  42,  78  Pac.  550.  It  was  said  by  Le  Grand,  C.  J.,  in  Hoffman 
Steam  Coal  Co.  v.  Cumberland  Coal  &  Iron  Co.,  16  Md.  456,  77  Am. 
Dec.  311,  that'  ratification  must  be  also  with  knowledge  of  how  a 
court  of  equity  would  decide  upon  those  facts.  That  would  seem  to 
involve  a  question  of  itself;  the  law  is  not  an  exact  science,  and 
as  administered  in  courts  of  equity  it  is  not  intended  to  be  so. 
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XIX.     Director's  Incapacity  Does  not  Avail  an  Outside  Person. 

It  remains  to  be  said  that  public  policy,  respect  for  which  renders 
voidable  a  contract  made  thus  by  a  corporation's  officer,  does  not 
lend  itself  to  a  stranger  w'ho  is  enmeshed  by  the  contract  in  some 
way  and  attempts  to  get  out  of  it:  Briggs  v.  Chamberlain,  47  Colo. 
383,  135  Am.  St.  Rep.  223,  107  Pac.  1082.  And  see  Marston  v. 
Umpqua  Valley  Oil  Co.,  49  Or.  374,  90  Pac.  151,  12  L,  B.  A.,  N.  S., 
825. 
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STATE  V.  MARTIN. 

[230  Mo.  1,  129  S.  W.  931.] 

CRIMINAL  LAW. — A  Plea  in  Abatement  must  be  supported 
by  proof  of  the  truth  thereof  by  affidavit  or  other  evidence,     (p.  631.) 

CBIMINAL  LAW — Plea  in  Abatement. — A  pleading  alleging 
that  an  indictment  is  violative  of  certain  provisions  of  the  constitu- 
tion, and  therefore  should  be  quashed  and  the  prosecution  abated,  not 
supported  by  affidavit  or  other  proof,  cannot  be  considered  a  plea  in 
abatement,     (p.  631.) 

APPEAL — Record. — ^A  Demurrer  Is  a  Pleading  and  should  be 
made  part  of  the  record  proper;  its  preservation  in  the  bill  of  excep- 
tions is  insufficient  to  preserve  it  for  review  in  the  appellate  court, 
(p.  631.) 

APPEAL — Constitutional  Questions,  How  Preserved. — In  a  case 
submitted  on  an  agreed  statement  of  facts  raising  the  question  of  the 
constitutionality  of  certain  statutes,  the  question  may  be  preserved 
for  review  by  presentation  in  a  motion  for  a  new  trial  and  a  motion 
in  arrest  of  judgment,     (pp.  631,  632.) 

INTOXICATING  LIQUORS —Local  Option  Law— Construed 
With  Existing  Statutes. — ^The  object  of  the  legislature  in  the  passage 
of  the  local  option  act  was  to  afford  the  people  in  their  respective 
counties  and  cities  an  opportunity  to  say  whether  or  not  intoxicating 
liquors  should  longer  be  sold  under  the  provisions  of  the  law  in  exist- 
ence at  the  time  of  the  submission  of  the  question  to  the  voters,  and 
the  local  option  act  must  be  read  in  connection  with  the  general 
dramshop  law.     (p.  633.) 

INTOXICATING  LIQUORS— Meaning  of  Local  Option  Law.— 
The  local  option  law  is  supplemental  to  the  general  dramshop  law, 
and  is  in  pari  materia  with  it,  and  therefore  they  should  be  consid- 
ered together  in  construing  the  local  option  law.  When  so  construed 
the  definition  of  intoxicating  liquor  contained  in  the  dramshop  law 
must  be  read  into  the  local  option  law,  and  thus,  any  beverage  con- 
taining alcohol  in  any  quantity  whatever  is  an  intoxicating  liquor 
under  the  provisions  of  the  latter  law.     (p.  634.) 

INTOXICATING  LIQUORS— Statutory  Definition  ControUing. 
Where  the  statute  has  provided  that  any  beverage  containing  alcohol 
in  any  quantity  whatever  is  an  intoxicating  liquor,  it  is  not  permissible 

(628) 
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to  inquire  into  the  actual  intoxicating  properties  of  any  composition 
containing  any  alcohol  whatever,  nor  is  the  percentage  of  alcohol  con- 
tained in  such  composition  at  all  material,     (p.  G36.) 

CONSTITUTIONAL  LAW— Titie  of  Local  Option  Law.— The 
local  option  law  must  be  considered  to  have  been  framed  and  enacted 
with  reference  to  the  existing  laws  upon  the  subject,  and  the  expres- 
sion "intoxicating  liquor,"  used  in  the  title  of  the  act,  to  be  used  in 
the  sense  given  it  and  as  defined  by  the  general  law  of  the  state 
then  in  force,  and  as  meaning  any  beverage  containing  alcohol  in 
any  quantity  whatever,     (p.  636.) 

INTOXICATING  LIQUORS.— In  an  Indictment  for  Selling  in- 
toxicating liquor  it  is  not  necessary  to  use  the  terms,  "sold  intoxicat- 
ing liquor,"  or  "that  the  liquor  or  beverage  sold  was  intoxicating 
liquor,"  but  if  the  ingredients  of  the  composition  sold  as  a  beverage 
are  designated  and  charged,  and  the  component  parts  make  it  an  in- 
toxicating liquor,  this  is  sufficient,     (p.  637.) 

CRIMINAL  LAW — O-eneral  Finding  on  Two  Counts. — Where  it 
is  apparent  from  the  record  that  two  counts  of  an  indictment  have 
reference  to  a  single  transaction,  and  the  charge  in  the  indictment  has 
been  treated  by  both  parties  as  having  reference  to  simply  one  offense, 
a  general  finding  of  guilty  will  not  be  reversed,     (pp.  637,  638.) 

CRIMINAL  LAW — Instructions — Trial  by  Court. — Where  the 
trial  is  by  the  court  upon  an  agreed  statement  of  facts,  there  is  no 
necessity  of  instruotions  or  of  the  court  directing  itself  as  to  the  law 
of  the  case.     (p.  638.) 

INTOXICATING  LIQUORS  —  Trial  —  Agreed  Statement  of 
Facts. — A  statement  in  an  agreed  statement  of  facts  that  a  nonin- 
toxicating  liquor  was  sold  is  not  binding  on  the  court  where  the 
ngreed  statement  also  shows  the  beverage  sold  was  such  as  the  law 
declares  to  be  an  intoxicating  liquor,     (p.  638.) 

W.  M.  Fitch,  for  the  appellant. 

Elliott  W.  Major,  attorney  general,  and  John  M.  Atkinson, 
assistant  attorney  general,  for  the  state. 

''  FOX,  J.  On  October  20,  1908,  the  grand  jury  of  De 
Kalb  county  duly  returned  an  indictment  in  two  counts,  charg- 
ing appellaut  with  a  violation  of  the  local  option  law  of  this 
state.  The  first  count  of  said  indictment  charged  that  appel- 
lant "did  then  and  there  unlawfully  sell  one  quart  of  beer" 
on  August  12,  1908,  for  the  price  and  sum  of  twenty-five 
cents,  contrary  to  the  provisions  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
state.  The  second  count  of  said  indictment  charged  that  ap- 
pellant "did  then  and  there  sell  a  fermented,  malt  beverage 
containing  alcohol,  to  wit,  one  quart  ^  of  temperance  beer, 
a  fermented  and  malted  beverage,  containing  alcohol,"  on 
August  12,  1908,  for  the  price  and  sum  of  twenty-five  cents, 
contrary  to  the  provisions  of  the  statutes  in  such  cases  made 
and  provided  and  against  the  peace  and  dignity  of  the  state. 

Appellant  challenged  the  sufficiency  of  said  indictment,  by 
what  he  denominated  a  "pica  in  abatement,  or  dcmurx'or," 
which  the  court  overruled. 
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This  cause  was  submitted  to  the  court  on  the  following 
agreed  statement  of  facts: 

"AGREED  STATEMENT  OF  FACTS. 

"It  is  agreed  that  this  case  may  be  submitted  and  tried  on 
the  following  facts  as  evidence. 

"Ist.  That  on  or  about  the  12th  day  of  October,  1907,  an 
act  of  the  Legislature  of  the  State  of  Missouri,  approved  1887, 
commonly  known  as  Local  Option  Law,  and  being  article  3, 
chapter  22,  Revised  Statutes  of  Missouri  1899,  was  duly  and 
legally  adopted  in  said  county,  and  was  thereafter  in  full  force 
and  effect  in  said  county. 

"2d.  That  said  county  contained  no  town  .with  a  popula- 
tion of  twenty-five  hundred  inhabitants. 

"3d.  That  afterwards,  on  or  about  the  12th  day  of  August, 
1908,  the  defendant,  Charles  H.  Martin,  at  and  in  De  Kalb 
county,  Llissouri,  did  sell  one  quart  of  a  certain  nonintoxi- 
cating  beverage  known  as  'Temperance  Beer^'  and  bearing  the 
following  label: 'Temperance  Beer.  Nonintoxicant.  Brewed 
from  Malt  and  Hops.  Contains  less  than  one-half  per  cent  of 
alcohol  in  volume.  Guaranteed  under  the  Pure  Food  and 
Drugs  Act,  Serial  Number  8650.  Brewed  and  bottled  by 
M.  K.  Goetz  Brewing  Co.,  St.  Joseph,  Mo.,'  to  Howard  Wilson, 
Jr.,  for  the  sum  of  25  cents  of  lawful  money  of  the  United 
States. 

"4th.  It  is  further  admitted  that  the  substance  sold  was 
the  same  substance  described  in  the  above  ^  label,  and  was 
sold  for  a  beverage,  and  that  said  beverage  contained  some 
alcohol  at  the  time  of  said  sale  in  the  following  quantities: 
By  weight  it  contained  32-100  of  one  per  cent,  and  by  volume 
it  contained  40-100  of  one  per  cent. 

"5th.  It  is  further  admitted  that  the  United  States  Gov- 
ernment dees  not  require  a  license  for  the  manufacture  or 
sale  of  a  beverage  that  contains  no  more  than  one-half  per 
cent  by  volume,  and  that  such  beverages  do  not  come  within 
the  internal  revenue  laws  of  the  United  States,  either  as  to 
the  sale  or  manufacture.  Said  sale  was  not  made  for  scien- 
tific or  sacramental  purposes  and  was  not  under  a  dramshop 
license  nor  on  a  prescription,  and  defendant  is  not  a  physician. 

"  It  is  agreed  that  the  foregoing  is  all  of  the  evidence  in  the 
case. 

"EDWARD  G.  ROBISON, 

' '  Prosecuting  Attorney. 
"W.  M.  FITCH, 

"Attorney  for  Defendant." 

The  court  rendered  a  general  verdict,  finding  defendant 
guilty  as  charged,  and  assessed  his  punishment  at  a  fine  of 
three  hundred  dollars. 
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Appellant  thereafter  filed  timely  motions  for  new  trial  and 
in  arrest  of  judgment,  both  of  which  were  overruled.  Judg- 
ment was  rendered  in  accordance  with  the  finding  of  the  court, 
and  from  this  judgment  defendant  prosecutes  this  appeal,  and 
the  record  is  now  before  us  for  consideration. 

1.  The  record  in  this  cause  discloses  the  filing  by  defendant 
of  what  is  termed  a  plea  in  abatement.  This  plea  is,  in  fact, 
not  a  plea  in  abatement.  The  numerous  grounds  alleged  in 
this  so-called  plea  are  directed  at  ^^  the  insuificiency  of  the 
indictment.  The  grounds  alleged  substantially  charge  that 
the  respective  counts  in  the  indictment  are  violative  of  certain 
provisions  (pointing  them  out)  of  the  constitution  of  this  state, 
and  by  reason  of  the  violation  of  such  constitutional  provisions 
charged  in  the  so-called  plea  in  abatement,  the  defendant  says 
that  the  indictment  should  be  quashed  and  the  prosecution 
abated.  It  manifestly  is  not  a  plea  in  abatement  as  contem- 
plated by  the  provisions  of  section  2563  of  Revised  Statutes  of 
1899,  wherein  it  is  provided  that  "no  plea  in  abatement  or 
other  dilatory  plea  to  an  indictment  or  information  shall  be 
received  by  any  court,  unless  the  party  ofi'ering  such  plea  shall 
prove  the  truth  thereof  by  affidavit  or  some  other  evidence." 

We  have  reached  the  contusion  that  this  plea  cannot  be 
treated  by  this  court  as  a  plea  in  abatement.  If  it  is  to  be 
considered  as  a  demurrer  to  the  indictment,  then  we  are  con- 
fronted with  the  question  as  to  whether  or  not  it  has  been  prop- 
erly preserved  by  the  record  before  us  for  consideration. 
Section  596  of  Revised  Statutes  of  1899,  Annotated  Statutes 
of  1906,  page  622,  recognizes  a  demurrer  as  a  pleading ;  hence 
it  follows  that  it  should  be  made  a  part  of  the  record  proper. 
As  a  demurrer,  this  plea  was  not  made  a  part  of  the  record 
proper,  and  its  preservation  in  the  bill  of  exceptions  is  insuffi- 
cient to  preserve  it  for  review  in  the  appellate  court.  This 
proposition  was,  in  the  recent  case  of  State  v.  Earll,  225  Mo. 
537,  125  S.  W.  467,  fully  reviewed  by  Burgess,  J.,  and  the 
conclusion  reached,  after  a  clear  and  exhaustive  discussion  of 
the  proposition,  was  as  heretofore  indicated. 

2.  At  the  very  inception  of  the  consideration  of  this  cause 
we  are  confronted  with  the  suggestion  by  the  learned  attorney 
general  tlmt  this  court  has  no  jurisdiction  of  this  cause,  it 
being  a  misdemeanor,  and  that  '^  no  constitutional  question 
was  raised  and  properly  preserved  in  the  trial  and  disposition 
of  the  cause. 

It  is  sufficient  to  say  respecting  that  suggestion  that  while, 
as  indicated  in  the  first  paragraph  of  this  opinion,  the  so-called 
plea  in  abatement  or  demurrer  which  sought  to  raise  certain 
constitutional  questions  is  not  before  us  for  review,  yet  we 
have  reached  the  conclusion  that  as  applicable  to  the  questions 
involved  in  this  cause,  and  upon  the  agreed  .statement  of  facts 
upon  which  this  cause  was  submitted  to  the  court,  learned 
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counsel  could  preserve  for  review  the  constitutional  question 
to  which  he  has  directed  our  attention,  in  the  motion  for  new 
trial  and  in  arrest  of  judgment.  Having  fully  presented  this 
question  to  the  trial  court  in  his  motion  for  new  trial  and  in 
arrest  of  judgment,  we  will  assume  jurisdiction  of  the  cause 
in  this  court  and  dispose  of  the  legal  propositions  confront- 
ing us. 

3.  The  leading  and  controlling  proposition  disclosed  by  the 
record  in  this  cause  is  the  one  challenging  the  constitutionality 
of  thait  portion  of  section  3032  of  Revised  Statutes  of  1899 
which  prohibits  the  sale  of  any  "beverage  containing  alcohol, 
in  any  quantity  whatever."  It  is  earnestly  insisted  by 
learned  counsel  for  appellant  that  the  provision  of  section 
3032,  as  above  designated,  is  unconstitutional  and  void,  being 
violative  of,  and  in  contravention  of,  section  28  of  article  4 
of  the  constitution  of  this  state.  That  constitutional  provision, 
as  applicable  to  the  proposition  now  under  consideration,  de- 
clares that  "no  bill  ....  shall  contain  more  than*  one  sub- 
ject, which  shall  be  clearly  expressed  in  its  title." 

That  we  may  fully  appreciate  the  proposition  which  has 
been  so  ably  presented  in  the  brief,  as  well  as  in  oral  argu- 
ment, by  learned  counsel  for  appellant,  **  it  is  well  to  keep  in 
mind  the  enacting  clause  to  which  the  argument  of  counsel  for 
appellant  is  principally  directed.  The  enacting  clause  of  the 
local  option  law  (Laws  1887,  p.  179)  is  as  follows:  "An  act 
to  provide  for  the  preventing  of  the  evils  of  intemperance  by 
local  option  in  any  county  in  this  state,  and  in  cities  of  twenty- 
five  hundred  inhabitants  or  more,  by  submitting  the  question 
of  prohibiting  the  sale  of  intoxicating  liquors  to  the  qualified 
voters  of  such  county  or  city ;  to  provide  penalties  for  its  viola- 
tion and  for  other  purposes." 

In  the  third  and  fourth  paragraphs  of  the  agreed  statement 
of  facts  it  is  admitted  that  the  defendant  "did  sell  one  quart 
of  a  certain  nonintoxicating  beverage  known  as  'temperance 
beer,'  and  bearing  the  following  label:  'Temperance  Beer. 
Nonintoxicant, '  "  and  that  it  was  sold  as  a  beverage  and  that 
said  beverage  contained  alcohol  "at  the  time  of  said  sale  in 
the  following  quantities:  By  weight  it  contained  thirty-two 
hundredths  of  one  per  cent,  and  by  volume  it  contained  forty 
hundredths  of  one  per  cent."  Upon  these  statements  em- 
braced in  the  agreed  statement  of  facts  counsel  for  appellant 
insists  that  the  prohibition  of  selling  a  beverage  containing 
alcohol  in  any  quantity  whatever  is  not  embraced  in  the  sub- 
ject of  the  title  of  the  act,  and  is  therefore  violative  of  the 
provisions  of  section  28  of  article  4  of  the  constitution  of  this 
state.  In  other  words,  the  insistence  of  appellant  is  that  the 
local  option  law  was  leveled  at  the  sale  of  intoxicating  bever- 
ages, and  was  not  intended  to  prohibit  the  sale  of  beverages  of 
the  nature  and  character  designated  in  this  proceeding,  which 
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contain  less  than  one-half  of  one  per  cent  of  alcohol,  and  that 
the  subject  as  expressed  in  the  title,  "submitting  the  question 
of  prohibiting  the  sale  of  intoxicating  liquors  to  the  qualified 
voters  of  such  county  or  city;  to  provide  penalties  for  its  viola- 
tion and  for  other  purposes,"  does  not  embrace  beverages  of 
the  nature  and  character  *^  in  judgment  before  us,  which 
contain  less  than  one-half  of  one  per  cent  of  alcohol. 

At  the  very  threshold  of  the  treatment  of  this  proposition 
it  is  highly  important  that  we  do  not  lose  sight  of  the  state 
of  the  law  respecting  the  sale  of  intoxicating  liquors  at  the 
date  of  the  enactment  of  the  local  option  law  in  1887.  At  the 
date  of  the  passage  of  the  local  option  act  of  1887  we  had  in 
this  state,  as  we  now  have,  a  general  dramshop  law,  which 
made  full  provision  for  the  obtaining  of  a  license  as  a  dram- 
shop-keeper to  dispense  intoxicating  drinks.  No  person  was 
permitted,  directly  or  indirectly,  to  sell  intoxicating  liquors 
in  any  quantity  less  than  three  gallons,  either  at  retail  or  in 
the  original  package,  without  taking  out  a  license  as  a  dram- 
shop-keeper. The  lawmakers  of  this  state,  to  the  end  that 
there  should  be  no  misunderstanding  as  to  what  was  meant  by 
"intoxicating  liquor,"  defined  the  term  "intoxicating  liquor" 
in  this  way:  "The  term  'intoxicating  liquor,'  as  used  in  this 
chapter,  shall  be  construed  to  mean  fermented,  vinous  and 
spirituous  liquors,  or  any  composition  of  which  fermented,  vin- 
ous or  spirituous  liquors  is  a  part,  and  all  the  foregoing  pro- 
visions shall  be  liberally  construed  as  remedial  in  their  char- 
acter. '  * 

The  legislature  of  this  state  w'hen  approaching  the  passage 
of  the  local  option  act  of  1887  were  fully  cognizant  of  the  then 
existing  general  law  providing  for  the  sale  of  intoxicating 
liquors  by  dramshop-keepers ;  this  being  true,  we  see  no  es- 
cape from  the  conclusion  that  the  intention  of  the  legislature, 
in  the  passage  of  the  local  option  act,  was  to  afford  the  people 
in  their  respective  counties  and  cities  an  opportunity  at  an 
election  duly  called,  of  passing  upon  the  question  as  to  whether 
or  not  intoxicating  liquors  should  be  sold.  In  other  words,  it 
was  to  furnish  an  opportunity  to  the  people  to  say  whether  or 
not  intoxicating  liquors  should  longer  be  sold  under  the  pro- 
visions of  the  law  in  existence  at  the  time  of  the  submission 
**  of  the  question  to  the  voters  in  the  respective  counties  and 
cities. 

In  oral  argument,  as  well  as  in  the  brief,  in  support  of  the 
contention  of  appellant,  it  is  said  that  "before  the  local  option 
law  was  adopted,  one  was  at  liberty  to  sell  any  beverage  in  this 
state  which  was  not  intoxicating,  even  though  such  beverage 
may  contain  some  alcohol.  But  after  the  adoption  of  the  local 
option  law,  if  it  is  to  have  the  construction  placed  upon  it  by 
the  learned  trial  court  in  this  case,  then  it  becomes  a  misde- 
meanor for  one  to  sell  a  beverage  which  contains  less  than 
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one-half  of  one  per  cent  of  alcohol."  Obviously,  this  is  a 
misconception  of  the  result  to  be  deduced  from  the  holdinf;  of 
the  learned  trial  judge  in  this  cause.  The  general  dramshop 
law  regulating  the  sale  of  intoxicating  liquors  recognized  that 
any  composition  of  which  alcohol  formed  a  part  was  an  intoxi- 
cating liquor,  and  this  was  true  regardless  of  the  percentage 
of  alcohol  forming  the  part  of  the  composition ;  hence,  it  fol- 
lows that,  under  the  general  dramshop  law  in  existence  at  the 
time  of  the  adoption  of  the  local  option  act  involved  in  this 
proceeding,  any  composition  of  which  any  amount  of  alcohol 
whatever  formed  a  part  was  treated  as  an  intoxicating  liquor 
and  its  sale  prohibited,  except  upon  the  obtaining  of  a  license 
as  a  dramshop-keeper  for  the  purpose  of  making  such  sale. 
Therefore,  prior  to  the  adoption  of  the  local  option  law  any 
person  selling  as  a  beverage  any  composition  of  which  any 
alcohol  whatever  formed  a  part  was  guilty  of  a  misdemeanor, 
unless  it  should  be  made  to  appear  that  he  was  duly  licensed 
as  a  dramshop-keeper  authorized  to  sell  such  beverage. 
Therefore,  if  the  insistence  of  the  learned  counsel  for  appel- 
lant is  to  be  maintained,  it  would  result  in  the  following  novel 
application  of  the  law  in  the  respective  counties  in  this  state — 
that  is  to  say,  in  a  county  that  had  not  adopted  the  local  op- 
tion law,  any  person  who  should  sell  a  composition  of  which 
any  ***  alcohol  whatever  formed  a  part  would  be  treated  as 
selling  intoxicating  liquor  and  subjected  to  a  penalty  for  the 
commission  of  a  misdemeanor  (provided,  of  course,  he  did  not 
have  a  license  as  a  dramshop-keeper)  ;  in  any  county  that 
adopted  the  local  option  law,  persons  might  sell  any  sort  of  a 
Composition  as  a  beverage  if  it  contained  less  than  one-half  of 
one  per  cent  of  alcohol. 

Directing  our  attention  to  the  definition  of  "intoxicating 
liquor,"  as  contained  in  the  general  dramshop  law,  it  is  in- 
sisted that  that  definition  has  no  application  to  the  local  option 
act.  Respending  to  this  insistence,  it  is  sufficient  to  say  that 
while  that  may  be  true  in  a  sense,  for  the  reason  that  they  are 
separate  and  independent  acts,  but  it  is  conceded  in  the  brief 
of  counsel  for  appellant  that  the  local  option  law  is  supple- 
mental to  the  dramshop  law,  and  is  in  pari  materia  with  it, 
and  they  should  be  considered  together  in  construing  the  local 
option  law.  Hence,  it  follows  that  it  is  equally  true  that  the 
law-making  power  in  the  adoption  of  the  local  option  act  had 
in  mind  the  provisions  of  the  general  dramshop  law  which  in 
express  terms  defined  what  should  be  construed  to  be  intoxi- 
cating liquor.  The  definition  of  "intoxicating  liquor"  as  con- 
tained in  the  statute  at  this  date  was  first  adopted,. by  the 
General  Assemblj'  in  the  year  1855,  and  has  remained  in  full 
force  as  the  law  of  this  state  from  that  date  to  the  present 
time.  In  our  opinion,  the  General  Assembly  in  the  adoption 
of  the  local  option  act  of  1887,  in  the  employment  of  the  terms 
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"intoxicating  liquor,"  had  in  contemplation  'intoxicating 
liquor  as  defined  by  the  general  dramshop  law,  and  such  act 
v,as  leveled  at  the  evils  of  intemperance  which  might  result 
from  the  sale  of  intoxicating  liquor  in  the  manner  provided 
by  the  general  dramshop  law.  The  provisions  of  section  3031 
of  the  local  option  act  clearly  emphasize  the  correctness  of  this 
conclusion.  It  in  substance  provides  that  if  a  ^^  majority  of 
the  votes  cast  at  such  election  be  for  the  sale  of  intoxicating 
liquors,  such  intoxicating  liquors  may  be  sold  under  the  pro- 
visions of  existing  laws  regulating  the  sale  thereof,  and  if  a 
majority  of  the  votes  cast  at  such  election  be  against  the  sale 
of  intoxicating  liquors,  then  no  license  to  sell  intoxicating 
liquors  shall  be  granted  as  provided  for  by  the  general  dram- 
shop law  of  this  state.  In  other  words,  if  a  majority  of  the 
votes  are  cast  in  favor  of  intoxicating  liquors,  then  such  in- 
toxicating liquors  as  defined  by  the  general  dramshop  law  may 
be  sold  under  the  provisions  of  that  law,  but,  on  the  other 
hand,  if  a  majority  of  the  votes  cast  are  against  the  sale  of 
intoxicating  liquors,  then  such  intoxicating  liquors  as  defined 
by  the  general  dramshop  law  cannot  be  sold. 

Manifestly,  as  heretofore  stated,  the  General  Assembly  in 
the  enactment  of  the  local  option  law  had  specially  in  view 
the  provision  authorizing  the  sale  of  intoxicating  liquors  under 
the  general  dramshop  law. 

In  arriving  at  the  conclusion  upon  this  proposition,  as 
herein  indicated,  we  have  not  been  unmindful  of  the  authori- 
ties to  which  our  attention  has  been  directed  by  counsel  for 
appellant.  In  fact,  we  fully  recognize  that  the  proposition 
confronting  us  in  this  case  has  been  presented  in  its  strongest 
light,  and  about  everything  has  been  said  in  assailing  the  con- 
stitutionality of  the  provisions  of  section  3032  that  can  be 
said;  however,  at  last  the  correct  solution  of  this  proposition 
and  the  true  intention  of  the  legislature  enacting  the  local 
option  law  which  is  assailed  must  be  sought  by  a  consideration 
of  the  legislation  concerning  the  subject  in  hand — that  is,  the 
sale  of  intoxicating  liquors. 

The  provisions  of  section  3031  of  the  local  option  act  of 
1887  in  effect  provide  that  the  voters  at  the  local  option  elec- 
tion pass  upon  the  question  as  to  whether  in  the  county  or  city 
where  the  question  is  ^"^  submitted  to  the  voters  the  dramshop 
law  shall  be  continued  in  force,  oi^  whether  the  right  to  sell 
intoxicating  liquors  under  the  provisions  of  the  dramshop  law 
should  be  denied  to  all  persons.  Manifestly,  the  intoxicating 
liquors  mentioned  in  that  section  have  reference  to  intoxi- 
cating liquors  as  defined  under  the  general  dramshop  law,  for 
the  reason  that  the  section  in  plain  terms  says  that  if  a  major- 
ity of  the  votes  ca.st  at  such  election  be  for  the  sale  of  int<ixi- 
cating  liquors,  such  intoxicating  liquors  may  be  sold  und^r  the 
provisions  of  existing  laws  regulating  the  sale  thereof  and  the 
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procuring  <Jf  licenses  for  that  purpose.  It  follows  from  this, 
and  it  must  be  so  held,  that  the  legislature  of  this  state  in  the 
adoption  of  the  local  option  law  treated  the  terms  "intoxi- 
cating liquor,"  and  so  understood  such  terms,  to  mean  intoxi- 
cating liquor  as  defined  by  the  general  dramshop  law. 

The  law  of  this  state  having  definitely  determined  as  to 
what  the  terms  "intoxicating  liquor"  should  be  construed  to 
mean,  it  follows  that  it  is  not  permissible,  and  there  is  no 
necessity  for  so  doing,  to  examine  into  the  actual  intoxicating 
properties  of  .the  composition  sold  as  a  beverage  which  con- 
tains any  alcohol  whatever.  This  conclusion  finds  support  in 
Black  on  Intoxicating  Liquors  (section  2),  which  states  the 
rule  in  this  language:  "The  meaning  of  this  term  is  in  some 
instances  prescribed  in  the  statute  itself.  And  when  that  is 
the  case,  there  is  no  room  for  further  inquiry  into  its  scope, 
nor  are  the  courts  called  upon  to  construe  it.  Neither,  in  the 
face  of  a  statutory  definition,  is  it  permissible  to  examine  into 
the  actual  intoxicating  properties  of  any  liquor  named  or  in- 
dicated in  the  law.  Thus,  if  the  law  provides  that  the  term 
shall  be  construed  to  mean  alcohol,  wine,  beer,  spirituous,  vin- 
ous, and  malt  liquors,  and  all  intoxicating  liquors  whatever,  a 
beverage  containing  alcohol  is  an  intoxicant,  regardless  of 
whether  the  quantity  of  alcohol  ^^  contained  in  it  is  or  is  not, 
of  itself,  intoxicating."  A  similar  rule  was  announced  in 
State  V.  Intoxicating  Liquors,  76  Iowa,  243,  41  N.  W.  6,  2  L. 
R.  A.  408.  The  supreme  court  of  that  state  in  discussing  this 
proposition  very  clearly  stated  the  rule,  and  said:  "The  stat- 
ute provides  that  the  words  'intoxicating  liquors,'  as  used 
therein,  'shall  be  construed  to  mean  alcohol,  wine,  beer, 
spirituous,  vinous  and  malt  liquors,  and  all  intoxicating 
liquors  whatever.'  Alcohol  is,  therefore,  an  intoxicating 
liquor,  regardless  of  the  fact  that  the  quantity  drunk  at  any 
one  time  would  not  have  that  effect.  It  is  immaterial,  in  a 
statutory  sense,  what  effect  alcohol  may  have  on  the  human 
system;  it  is  an  intoxicating  liquor.  However  much  it  may 
be  diluted,  it  must  remain  an  intoxicant  when  used  as  a 
beverage ;  that  is  to  say,  the  statute  provides  that  alcohol  is 
an  intoxicant  whenever  and  however  used  as  a  beverage;  and 
no  matter  how  it  may  be  diluted  or  disguised,  it  so  remains, 
simply  because  the  statute  so  declares.  The  liquor  in  ques- 
tion contained  alcohol,  and  therefore  it,  as  a  matter  of  law, 
was  intoxicating. ' ' 

Entertaining  the  views  upon  this  proposition  to  which  we 
have  given  expression,  our  conclusion  is  that  the  term  "in- 
toxicating liquor"  as  employed  in  the  title  of  the  act  neces- 
sarily embraced  any  beverage  containing  alcohol  in  any 
quantity  whatever.  Doubtless  the  central  idea  in  the  minds 
of  the  lawmakers  when  defining  intoxicating  liquor  and  in 
avoiding  the  dealing  with  any  percentages  of  alcohol  in  com- 
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positions  in  order  to  make  them  an  intoxicating  liquor,  and 
simply  making  compositions  sold  as  a  beverage  containing  any 
alcohol  whatever  an  intoxicating  liquor,  was  to  prevent  the 
facilities  for  violating  the  laws  of  this  state  regulating  the  sale 
of  intoxicating  liquors.  Manifestly,  the  legislature  deemed 
it  best  to  definitely  state  what  should  be  termed  and  treated 
as  intoxicating  liquors,  rather  than  to  leave  that  subject  to  be 
determined  by  experts  in  the  numerous  prosecutions  by  *^  the 
state,  which  would  have  necessarily  arisen  had  the  General 
Assembly  failed  to  have  definitely  settled  as  to  what  should 
constitute  intoxicating  liquors.  We  are  unwilling,  in  view  of 
the  legislation  in  this  state  upon  the  subject  of  the  sale  of  in- 
toxicating liquors,  to  hold  that  there  must  at  least  be  one-half 
of  one  per  cent  of  alcohol  in  the  composition  sold  as  a  beverage 
in  order  for  it  to  be  termed  "intoxicating  liquor"  under  the 
provisions  of  the  local  option  act.  To  so  hold  would  give  rise 
to  hundreds  of  prosecutions  by  the  state  for  the  violation  of 
the  liquor  laws  and  furnish  a  field  for  the  display  of  the 
knowledge  of  the  expert,  both  as  to  the  amount  of  alcohol  con- 
tained in  the  composition  sold  as  a  beverage  and  as  to  whether 
or  not  the  beverage  was  in  fact  intoxicating.  The  ruling  upon 
this  proposition  must  be  adverse  to  the  appellant. 

4.  It  is  next  insisted  by  counsel  for  appellant  that  the 
second  count  of  the  indictment  fails  to  charge  that  the  "tem- 
perance beer"  was  an  intoxicating  liquor  or  beverage.  For 
this  reason  it  is  insisted  that  said  second  count  is  insufficient, 
and  states  no  offense  against  the  laws  of  this  state.  We  have 
carefully  analyzed  the  allegations  embraced  in  the  second 
count  of  the  indictment,  and  we  are  unable  to  give  our  assent 
to  the  contention  of  appellant  that  it  fails  to  charge  any 
offense.  While  it  is  true  that  the  second  count  does  not  in 
terms  charge  that  the  "temperance  beer"  was  an  intoxicating 
liquor  or  beverage,  it  does  charge  that  said  defendant  did  un- 
lawfully sell  a  fermented  and  malt  beverage  containing  alco- 
hol— that  is  to  say,  one  quart  of  "temperance  beer,"  a 
fermented  and  malt  beverage  containing  alcohol.  The  legal 
effect  is  that  he  sold  an  intoxicating  beverage  or  liquor.  It 
was  not  absolutely  essential  that  the  indictment  should  use  the 
terms  "sold  intoxicating  liquor,"  or  "that  the  ^^  liquor  or 
beverage  sold  was  intoxicating  liquor,"  but  if  the  indictment 
charged  and  designated  the  ingredients  the  composition  sold 
as  a  beverage  contained,  and  the  component  parts  made  it  an 
intoxicating  liquor,  this,  in  our  opinion,  was  a  sufficient  charge 
of  a  sale  of  an  intoxicating  beverage  or  liquor. 

5.  It  is  next  insisted  that  there  were  two  counts  in  the  in- 
dictment, and  the  trial  court  made  a  general  finding  of  guilty, 
and  that  this  constitutes  such  error  as  would  warrant  the  court 
in  reversing  the  judgment  and  remanding  the  cause.  It  will 
be  observed  that  the  first  count  was  a  plain  charge  of  selling 
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one  quart  of  beer.  In  the  second  count  the  charge  was  he  sold 
one  quart  of  "temperance  beer,"  which  was  a  malt  or  fer- 
mented liquor  containing  alcohol,  and  upon  this  indictment 
the  case  was  submitted  to  the  court  upon  an  agreed  statement 
of  facts.  It  is  apparent  from  the  record  that  the  two  counts 
in  the  indictment  have  reference  to  a  single  transaction,  and 
that  counsel  both  for  the  state  and  the  defendant,  by  the 
agreed  statement  of  facts,  treated  the  charge  in  the  indictment 
as  having  reference  simply  to  one  offense.  In  other  words, 
counsel  for  the  defendant  and  the  state,  with  commendable 
frankness,  stated  the  facts  to  the  court ;  reduced  them  to  writ- 
ing for  the  express  purpose  of  having  the  court  simply  deter- 
mine whether  or  not  the  defendant  was  guilty  of  a  violation 
of  the  local  option  law  which  had  been  adopted  in  that  county. 
The  manner  in  which  this  cause  was  submitted,  as  indicated 
by  the  record,  indicates  clearly  that  it  was  understood  that 
they  were  submitting  for  decision  to  the  trial  court  but  one 
offense.  That  being  true,  we  are  unwilling  to  reverse  the 
judgment  in  this  cause  and  remand  the  ease  for  another  trial : 
State  V.  Stewart,  90  Mo.  507,  2  S.  W.  790;  State  v.  Van  "Wye, 
136  Mo.  227,  58  Am.  St.  Rep.  627,  37  S.  W.  938;  State  v. 
Schmidt,  137  ^i  Mo.  266,  38  S.  W.  938;  State  v.  Noland,  111 
Mo.  473,  19  S.  W.  715,  and  cases  cited ;  State  v.  Spurgeon,  102 
Mo.  App.  34,  74  S.  W.  453. 

6.  Complaint  is  made  by  appellant  that  the  court  failed  to 
give  any  instructions.  This  was  a  trial  for  a  misdemeanor 
before  the  court;  no  declarations  of  law  were  requested,  and 
there  was  no  necessity  for  the  court  of  its  own  motion  direct- 
ing itself  as  to  the  law  of  the  ease.  Had  the  case  been  tried 
before  a  jury,  then  of  course  it  would  have  been  the  duty  of 
the  court  in  guiding  the  jury  to  a  correct  conclusion  to  de- 
clare the  law  as  applicable  to  the  facts  in  evidence. 

7.  Finally,  appellant  insists  that  the  agreed  statement  of 
facts  admits  that  the  beverage  as  sold  was  nonintoxicating. 
We  confess  that  the  agreed  statement  of  facts  is  somewhat 
inconsistent;  however,  we  take  it  that  the  statement  in  which 
it  is  said  that  a  nonintoxicating  beverage  was  sold  would  not 
be  binding  upon  the  court  where  the  parties  then  in  detail 
recited  the  component  parts  of  which  the  beverage  was  com- 
posed, and  it  is  in  such  statement  unqualifiedly  admitted  that 
this  composition  sold  as  a  beverage  contained  alcohol,  and  the 
court  was  fully  justified  in  finding  that  that  was  an  intoxi- 
cating drink,  as  we  have  heretofore  pointed  out  in.  the  discus- 
sion of  the  leading  proposition  involved  in  this  proceeding. 

We  have  indicated  our  views  upon  all  the  questions  disclosed 
by  the  record,  which  results  in  the  conclusion  that  the  judg- 
ment of  the  trial  court  should  be  affirmed,  and  it  is  so  ordered. 

All  concur. 
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TJie  Constitutionality  of  Local  Option  Laivs  Bespecting  Sales  of  Liquor 
is  discussed  in  the  note  to  Chicago  etc.  E.  E.  Co.  v.  Greer,  114  Am.  St. 
Eep.  324;  People  v.  McBride,  234  111.  146,  123  Am.  St.  Eep.  82. 

As  to  What  Liquors  are,  or  are  not,  Spiritu/)us,  aiid  What  are,  or  are 
not,  Intoxicating,  see  the  note  to  State  v.  Oliver,  53  Am.  Eep.  86.  Wood 
alcohol  is  a  narcotic  poison,  and  not  an  intoxicating  liquor:  Modern 
Woodmen  of  America  v.  Lawson,  110  Va.  81, 135  Am.  St.  Eep.  927.  "In- 
toxicating liquors"  are  those  capable  of  being  used  as  a  beverage 
which  contain  alcohol  in  such  per  cent  that  they  will  produce  in- 
toxication when  imbibed  in  such  quantities  as  may  practically  be 
drunk.  The  phrase  is  not  synonymous  with  "spirituous  liquors."  All 
spirituous  liquors  are  intoxicating,  but  all  intoxicating  liquors  are  not 
spirituous:  Marks  v.  State,  159  Ala.  71,  133  Am.  St.  Eep.  20.  The 
right  of  the  legislature  to  prohibit  the  sale  of  liquor,  and  to  declare 
certain  liquors  intoxicating  within  the  meaning  of  the  law,  irrespec- 
tive of  their  intoxicating  character  as  a  matter  of  fact,  has  been  held 
to  be  a  legal  exercise  of  the  police  power:  State  v.  Frederickson,  101 
Me.  37,  115  Am.  St.  Eep.  295.  A  local  option  law  is  not  invalid  on 
the  ground  that  in  defining  the  term  "intoxicating  liquors"  it  does 
not  state  how  much  water  may  be  mingled  with  them  and  still  leave 
them  intoxicating  liquors:  People  v.  McBride,  234  111.  146,  123  Am, 
St.  Eep.  82. 


STATE  V.  ROACH. 

[230  Mo.  408,  130  S.  W.  689.] 

INITIATIVE  AND  REFEEENDUM— Mandamus  to  File  Peti- 
ticm. — Any  citizen  and)  voter  has  the  right  to  maintain  a  proceeding 
in  mandamus  to  compel  the  filing  by  the  Secretary  of  State  of  a  jjeti- 
tion  for  submitting  an  amendment  to  the  constitution  under  the  ini- 
tiative and  referendum  law,  notwithstanding  he  has  not  signed  the 
petition,     (pp.  €41,  642.) 

INITIATIVE  AND  REFERENDUM— Mandamus  to  File  Peti- 
tion.— The  question  as  to  the  duty  of  the  Secretary  of  State  to  file  a 
petition  for  submitting  an  amendment  to  the  constitution  under  the 
initiative  and  referendum  law,  raised  in  a  mandamus  proceeding,  be- 
ing of  vital  importance  to  the  people  of  the  state,  cannot  be  said  to 
be  a  moot  question,     (p.  642.) 

INITIATIVE  AND  REFERENDUM— Mandamus — Jurisdiction 
of  Supreme  Court. — Under  article  6,  section  3  of  the  constitution,  the 
supreme  court  has  original  jurisdiction  in  mandamus  proceedings  to 
compel  administrative  state  officials  to  perform  administrative  and 
ministerial  acts,  and  the  mere  fact  that  the  initiative  and  referendum 
law  provides  for  an  application  for  such  writ  to  the  Cole  county  cir- 
cuit court  does  not  deprive  the  supreme  court  of  jurisdiction,  (p. 
642.) 

INITIATIVE  AND  REFERENDUM— Repeal  of  Laws  Adopted 
by. — ^The  adoption  of  a  law  by  the  people  under  the  initiative  provi- 
sion of  the  constitution  does  not  prevent  the  repeal  thereof  by  the 
legislature  and  the  enactment  of  other  measures  in  substitution  for 
those  repealed,     (p.  647.) 

INITIATIVE  AND  REFERENDUM.— The  Character  of  a  Peti- 
tion under  the  initiative  and  referendum  laws,  i.  e.,  whether  it  provides 
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for  a  constitutional  amendment  or  the  enactment  of  a  statute,  must 
be  determined  from  its  natur*  and  contents,  irrespective  of  what  it  is 
entitled  by  the  petitioners,     (pp.  647,  651,  656.) 

INITIATIVE  AND  REFERENDUM— Division  into  Senatorial 
Districts. — A.  petition  under  the  initiative  and  referendum  laws  sug- 
gesting what  is  termed  an  amendment  to  the  constitution  by  striking 
out  section  11  of  article  4  thereof,  providing  for  the  division  of  the 
state  into  senatorial  districts  prior  to  the  census  of  1880,  and  substi- 
tuting a  provision  for  such  division  to  exist  until  1920,  does  not  in 
fact  call  for  an  amendment  to  the  constitution,  but  merely  for  ths 
enactment  of  a  statute,     (pp.  647,  650,  651.) 

CONSTITUTIONAL  LAW  —  Senatorial  Districts  —  Temporary 
Provision. — Section  11  of  article  4  of  the  constitution,  providing  for 
the  division  of  the  state  into  senatorial  districts  prior  to  the  census 
of  1880,  was  for  a  temporary  purpose,  and  its  existence  limited  until 
appropriate  provisions  could  be  made  for  the  organization  of  the  state 
into  proper  senatorial  districts.  The  section  was  self-terminating  and 
has  had  no  existence  since  1881.     (p.  648.) 

CONSTITUTIONAL  LAW— Change  In  Senatorial  Districts.— 
Section  7,  article  4  of  the  constitution  provides  for  the  division  of  the 
state  into  senatorial  districts  and  for  revision  and  adjustment  every 
ten  years,  and  this  section  must  be  amended  before  any  other  division 
than  that  there  provided  for  can  be  made  by  legislative  action, 
whether  by  the  people  under  the  initiative  law  or  otherwise,  (p. 
648.) 

CONSTITUTIONAL  AMENDMENT  and  Legislative  Act  Dis- 
tinguished.— The  line  of  demarcation  between  a  constitutional  amend- 
ment and  a  purely  legislative  act  is  well  defined.  Constitutional 
provisions  and  amendments  relate  to  the  fundamental  law  and  cer- 
tain fixed  first  principles  upon  which  government  is  founded;  they 
are  permanent,  uniform  and  universal,  and  can  be  amended  and  re- 
vised only  according  to  the  provisions  contained  therein,     (p.  649.) 

INITIATIVE  AND  EEFERENDUM.— The  Distinction  Between 
Constitutional  provisions  and  legislative  acts  is  clearly  and  distinctly 
recognized  by  the  initiative  and  referendum  amendment  to  the  con- 
stitution, by  express  separate  provisions  for  the  adoption  of  each, 
(p.  650.) 

CONSTITUTIONAL  LAW— Change  in  Senatorial  Districts.— 
The  constitutional  provisions  applicable  to  redistricting  the  senatorial 
districts  of  ^he  state  simply  points  out  a  plan  or  method  for  such  re- 
districting,  and  prescribes  permanent  rules  and  principles  for  carrying 
out  such  plans  or  method,  while  the  matter  of  actually  redistricting 
is  a  subject  of  a  very  temporary  character  demanding  frequent  altera- 
tions and  changes,  and  it  was  never  contemplated  to  incorporate  as  a 
part  of  the  permanent  and  fundamental  law  of  the  state  a  provision 
which  must  of  necessity  demand  frequent  alterations  and  changes. 
(p.  650.) 

INITIATIVE  AND  REFERENDUM.— A  Petition  for  the  Sub- 
mission of  a  constitutional  amendment  under  the  initiative  and  refer- 
endum amendment  must  contain  the  full  text  of  the  amendment,  (pp. 
651,  652,  653.) 

INITIATIVE  AND  REFERENDUM  —  Constitutional  Amend- 
ment.— The  rules  and  principles  applicable  to  the  submission  of 
constitutional  amendments  to  the  voters  are  applicable  alike  to 
amendments  proposed  to  the  constitution  under  the  initiative  and 
referendum  amendment  and  those  proposed  by  the  General  Assembly 
of  the  state,     (p.  652.) 
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INITIATIVE  AND  EEFERENDUM  —  Constitutional  Amend- 
ment.— The  terms  "laws"  and  "amendments  to  the  constitution"  are 
us«d  in  the  initiative  and  referendum  amendment  to  the  constitution 
in  their  plain  and  ordinary  sense,  and  there  cannot  be  put  into  the 
constitution,  by  way  of  amendment,  mere  legislative  acts  providing- 
for  the  exercise  of  certain  powers,     (p.  653.) 

INITIATIVE  AND  REFERENDUM— Petitions.— The  Secre- 
tary of  State  has  the  Authority  to  refuse  to  file  a  petition  for  the 
submission  of  a  so-called  constitutional  amendment  under  the  pro- 
visions of  the  initiative  and  referendum  amendment  to  the  constitu- 
tion which  is  legally  insufficient,  or  where  the  measure  proposed  is 
not  in  fact  a  constitutional  amendment,  and  other  provisions  of  the 
law  are  not  complied  with.  If  his  action  be  wrong,  a  remedy  is  pro- 
vided by  an  appeal  to  the  courts,     (pp.  654,  655.) 

INITIATIVE  AND  REFERENDUM— Action  of  Secretary  of 
State  Ministerial. — In  the  matter  of  the  filing  of  petitions  under  the 
provisions  of  the  initiative  and  referendum  amendment  to  the  con- 
stitution, the  Secretary  of  State  acts  as  a  ministerial  administrative 
officer,  and  his  acts  may  be  controlled  by  the  courts  through  man- 
damus proceedings.  He  does  not  act  as  a  part  of  the  legislative 
branch  of  the  government,     (pp.  657,  658.) 

INITIATIVE  AND  EEFERENDUM— Discretion  of  Secretary 
of  State. — Although  the  Secretary  of  State,  in  performing  the  duties 
cast  upon  him  by  the  initiative  and  referendum  amendment  to  the 
constitution,  acts  as  a  ministerial  administrative  officer,  he  is  vested 
with  power  to  examine  the  petitions  presented  to  him  to  determ.ine 
their  sufficiency,  and  a  discretion,  subject  to  review  by  the  courts, 
to  refuse  to  accept  or  file  such  as  are  legally  insufficient,     (p.  661.) 

John  C.  Brown,  John  Kennish,  C.  C.  Madison  and  Homer 
Hall,  appearing  for  the  signers  of  the  petition. 

Elliott  W.  Major,  attorney  general,  J'ohn  M.  Dawson,  John 
M.  Atkinson,  Chas.  G.  Revelle  and  James  T.  Blair,  assistant 
attorneys  general,  for  the  respondent. 

ON  MOTION  TO  DISMISS. 

421  FOX,  C.  J.  On  July  11,  1910,  Mr.  Walter  S.  Dickey, 
through  his  attorneys,  asked  leave  to  file  a  motion  to  dismiss 
this  proceeding.  This  leave  was  granted,  and  the  motion  to 
dismiss  was,  in  accordance  with  the  directions  of  this  court, 
duly  filed  by  the  clerk. 

We  have  given  to  this  motion,  as  well  as  the  suggestions  in 
support  of  it,  our  most  careful  consideration.  In  our  opinion 
this  court  has  jurisdiction  of  this  proceeding. 

Counsel  for  ]\Ir.  Dickey  urge,  first,  that  this  is  a  collusive 
or  moot  case,  and  is  not  founded  upon  any  real  or  existing 
controversy  between  the  relator,  Johii  W.  Halliburton,  and  the 
respondent,  Cornelius  Roach.  It  is  sufficient  upon  that  propo- 
sition to  say  that  Mr.  Halliburton  is  a  citizen  of  this  state 
and  a  qualified  voter,  and  notwithstanding  he  may  not  have 
signed  the  petitions  as  presented  by  Mr.  Dickey  to  the  Secre- 
tary of  State,  yet  as  a  citizen  and  a  voter  ho  has  as  much 
interest  and  the  same  right  to  institute  this  proceeding  as  any 

Am.  St.  Rep,,  Vol.  139 — 41 


642  139  American  State  Reports.  [Missouri, 

citizen  who  may  have  signed  such  petitions.  As  to  this  pro- 
ceeding being  a  moot  case,  there  is  nothing  upon  the  face  of 
the  proceeding  to  indicate  such  fact,  and  the  motion  that 
alleges  that  it  is  a  moot  case  has  not  been  sworn  to  by  either 
Mr.  Dickey  or  ^^^  his  counsel.  But  aside  from  all  this,  it  is 
perfectly  manifest  that  this  is  a  live  proceeding — one  of  vital 
importance  to  the  people  of  this  state,  and  should  be  deter- 
mined as  speedily  as  possible.  If,  under  the  constitution  and 
laws  of  this  state,  the  petition  should  be  filed  and  the  question 
of  the  amendment  to  the  constitution  dividing  the  state  into 
senatorial  districts  be  submitted  to  the  vote  of  the  people  of 
Missouri  at  the  next  general  election,  then  this  court,  upon  the 
hearing  of  this  cause,  will  unhesitatingly  so  declare.  On  the 
other  hand,  it  necessarily  follows  that  if,  under  the  constitu- 
tion and  laws  of  this  state,  there  is  no  authority  for  submitting, 
such  constitutional  amendment,  this  court  will  so  announce 
such  conclusion. 

2.  As  heretofore  indicated,  in  our  opinion  the  relator,  Mr. 
Halliburton,  in  this  proceeding,  being  a  qualified  voter,  has 
such  an  interest  as  a  citizen  of  this  state  as  to  authorize  him 
to  maintain  this  cause. 

3.  Under  the  constitution  of  this  state,  article  6,  section  3, 
this  court  has  original  jurisdiction  in  mandamus  proceedings 
to  compel  administrative  state  officers  to  perform  administra- 
tive and  ministerial  acts,  and  the  mere  fact  that  the  statute 
(Laws  1909,  pp.  554-564)  provides  for  an  application  by  any 
citizen  to  the  Cole  county  circuit  court  falls  far  short  of  de- 
priving this  court  of  the  jurisdiction  conferred  upon  it  by  the 
constitution  of  this  state.  In  fact,  it  was  unnecessary  for  the 
legislature  to  make  the  provision  thr\t  any  citizen  might  main- 
tain a  suit  by  mandamus  in  the  Cole  county  circuit  court,  for 
the  reason  that  that  could  be  done  in  the  absence  of  any  stat- 
ute ;  the  Secretary  of  State  residing  here,  the  Cole  county  cir- 
cuit court  'would  have  jurisdiction  of  a  proceeding  of  that 
character. 

Entertaining  these  views,  the  motion  will  be  overruled ;  how- 
ever, this  being  a  question  of  such  vital  importance,  we  most 
cheerfully  give  our  consent  to  counsel  for  Mr.  Dickey  to  file 
briefs  and  make  oral  argument  ^^^  in  this  proceeding  at 
9  o'clock  A.  M.  on  Tuesday,  the  19th  of  July. 

Gantt,  Burgess,  Woodson  and  Graves,  JJ.,  concur;  Valliant 
and  Lamm,  JJ.,  absent. 

ON  MERITS. 

FOX,  C.  J.  This  is  an  original  proceeding  in  this  court 
in  which  it  is  sought  by  the  relator,  John  W.  Halliburton,  to 
have  this  court  issue  its  peremptory  writ  of  mandamus  against 
the  Secretary  of  State,  the  respondent,  compelling  him  to  file 
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certain  petitions  presented  to  liim,  submitting  an  amendment 
to  the  constitution  at  the  next  general  election  in  this  state. 

The  petition  alleges  that  the  relator,  John  W.  Halliburton, 
is  a  resident  taxpaying  citizen  of  Jasper  county  and  a  quali- 
fied voter  in  the  present  twenty-eighth  senatorial  district  of 
Missouri ;  and  that  respondent,  Cornelius  Roach,  is  the  Secre- 
tary of  State  of  the  state  of  ^Missouri.  It  is  also  alleged  in  the 
petition  that  on  July  7,  1910,  Walter  S.  Dickey  and  Rush 
C.  Lake  presented  a  large  number  of  petitions  for  a  proposed 
amendment  to  the  constitution,  to  be  voted  upon  at  the  next 
general  election,  in  pursuance  of  the  present  initiative  amend- 
ment to  the  constitution.  It  is  alleged  in  the  petition  that 
there  was  the  necessary  number  of  petitioners  from  the  various 
portions  of  the  state  to  authorize  the  filing  of  the  petitions. 

The  initiative  petitions,  as  filed  by  Walter  S.  Dickey  and 
Rush  C.  Lake,  in  part  are  as  follows: 

"To  the  Honorable  Cornelius  Roach,  Secretary  of  the  State  of 
Missouri : 

"We,  the  undersigned,  citizens  and  legal  voters  of  the  State 

of  Missouri,  and  county  of ,  respectfully  demand  that 

the  following  proposed  amendment  to  the  Constitution  of 
]\rissouri,  shall  be  submitted  to  the  legal  voters  of  the  State 
of  Missouri,  for  their  approval  or  rejection,  at  the  regular  gen- 
eral election  to  be  held  on  the  8th  day  of  November,  A.  D. 
^2*  1910,  and  each  for  himself  says:  I  have  personally  signed 
this  petition;  I  am  a  legal  voter  of  the  State  of  Missouri  and 
of  the  county  of ;  my  residence  and  postoffice  are  cor- 
rectly written  after  my  name."     (Here  follow  signatures.) 

The  proposed  amendment,  leaving  out  the  description  and 
boundaries  of  the  proposed  new  senatorial  districts  sought  to 
be  created  thereby  reads : 

"Proposed  Amendment  to  the  Constitution  of  Missouri. 

"To  be  submitted  to  the  legal  voters  of  the  State  of  ^Missouri 
for  their  approval  or  rejection  at  the  regular  general  election 
to  be  held  on  the  Tuesday  next  following  the  first  ^Monday  in 
November,  A.  D.  1910,  providing  for  striking  out  and  an- 
nulling section  11  of  article  4  of  the  Constitution  of  IMissouri, 
and  enacting  and  adopting  a  new  section,  to  be  known  as  sec- 
tion 11  of  article  4,  which  is  in  words  and  figures  as  follows : 

"Section  11,  Article  4.  The  senatorial  districts  of  the  State 
shall  hereafter  be  constituted  and  numbered  as  follows:  .... 

"This  division  of  the  State  into  senatorial  districts  sliall 
continue  until  the  United  States  census  of  1920  shall  have  been 
taken  and  the  result  thereof  as  to  this  State  ascertained,  when 
the  districts  shall,  by  a  law  enacted  by  the  people  or  passed 
by  the  General  Assembly,  be  revised  and  adjusted  on  the  basis 
of  that  census,  and  every  ten  years  thereafter,  upon  the  basis 
of  the  United  States  census,  the  districts  shall  be  revised  and 
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adjusted  by  a  law  enacted  by  the  people  or  passed  by  the  Gen- 
eral Assembly." 

By  appropriate  averments  it  is  charged  in  the  petition  by 
the  relator  that  the  petitions  as  presented  by  Mr.  Dickey  and 
]\Ir.  Lake,  as  herein  indicated,  were  presented  to  the  Secretary 
of  State  with  the  request  that  they  be  filed  in  accordance  with 
the  statute  authorizing  the  filing,  and  that  the  Secretary  of 
State  refused  to  file  the  same. 

"*-''  This  court,  upon  the  petition  as  presented  by  the  re- 
lator, issued  its  alternative  writ  of  mandamus  returnable  on 
the  nineteenth  day  of  July,  1910.  In  the  interim  between  the 
issuance  of  the  alternative  writ  and  the  return  day  of  such 
writ,  Mr.  Walter  S.  Dickey,  through  his  counsel,  asked  leave 
to  file  a  motion  to  dismiss  this  proceeding.  This  motion,  upon 
the  direction  of  the  court,  was  filed  by  the  clerk,  and.  after 
due  consideration,  was  overruled,  for  the  reasons  as  indicated 
in  the  opinion  filed,  which  is  officially  reported  in  connection 
with  this  opinion. 

Respondent,  Cornelius  Roach,  through  the  attorney  general, 
has  filed  a  return  to  the  alternative  writ  awarded  by  this  court, 
in  which  return  numerous  grounds  are  assigned  in  support  of 
the  action  of  the  Secretary  of  State  why  said  petitions  by  the 
initiative  tendered  by  Mr.  Dickey  and  Mr.  Lake  should  not  be 
filed.  We  do  not  deem  it  essential  to  encumber  this  statement 
by  setting  out  in  detail  the  different  reasons  assigned  by  the 
respondent  in  support  of  his  action  in  declining  to  file  the  peti- 
tions. The  grounds  assigned  in  the  return  of  the  respondent 
will  be  given  such  attention  during  the  course  of  the  opinion 
as  their  importance  demands  and  merits. 

Upon  the  invitation  of  the  relator,  and  with  the  consent 
given  by  this  court,  counsel  for  Messrs.  Dickey  and  Lake  have 
joined  with  the  relator  in  the  presentation  of  the  questions  in- 
volved in  this  proceeding,  and  have  filed  a  motion  for  judg- 
ment upon  the  pleadings. 

This  sufficiently  indicates  the  nature  and  character  of  this 
controversy  to  enable  us  to  determine  the  legal  propositions 
disclosed  by  the  record  before  us. 

OPINION. 

The  record  before  us  in  this  proceeding  instituted  by  the  re- 
lator discloses  two  controlling  propositions  which  are  sub- 
mitted to  us  for  consideration. 

'*2®  1.  Were  the  petitions  as  presented  to  the  respondent. 
Secretary  of  State,  legally  sufficient  to  authorize  the  submis- 
sion to  the  voters  of  this  state  of  an  amendment  to  or  change 
in  the  organic  law  (the  constitution)  of  this  state?  Or,  in 
other  words,  do  the  petitions  embrace  in  fact  a  demand  for 
the  submission  of  a  constitutional  amendment  within  the  con- 
templation and  purview  of  the  initiative  amendment  adopted 
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in  this  state  in  November,  1908,  as  well  as  the  legislation  ap- 
proved June  12,  1909,  providing  for  the  carrying  out  of  such 
initiative  amendment  to  the  constitution  ? 

2.  Under  the  provisions  of  the  initiative  amendment  to  the 
constitution  and  the  legislation  enacted  by  the  General  As- 
sembly of  this  state,  approved  June  12,  1909,  can  the  respond- 
ent, the  Secretary  of  State,  if  the  subject  matter  as  embraced 
in  the  petitions  does  not  fall  within  the  purview  of  the  initia- 
tive and  referendum  amendment  to  the  constitution,  as  well 
as  the  legislation  enacted  for  the  purpose  of  carrying  out  the 
provisions  of  such  constitutional  amendment,  decline  to  accept 
and  file  the  petitions  as  presented  by  Messrs.  Dickey  and  Lake? 
In  other  words,  has  the  Secretary  of  State  a  discretion  where 
the  subject  matter  of  the  petitions  is  foreign  to  what  was  con- 
templated by  the  initiative  and  referendum  amendment  to  de- 
cline to  file  such  petitions? 

These  are  the  propositions  with  which  this  court  is  con- 
fronted. The  questions  presented  are  purely  questions  of  law, 
and  the  rules  applicable  to  the  interpretation  of  constitutional 
and  statutory  provisions  should  not,  and  wull  not,  be  extended 
or  relaxed  for  the  purpose  of  reaching  a  conclusion  either  mak- 
ing the  writ  peremptory  or  absolutely  denying  it;  but  the 
correct  solution  of  the  important  propositions  which  are  pre- 
sented for  our  consideration  must  be  sought  alone  by  the  fair, 
impartial  and  reasonable  interpretation  of  the  initiative  pro- 
visions of  the  constitution  and  the  ^^^  legislation  duly  passed 
by  the  General  Assembly  in  reference  to  carrying  out  its  pro- 
visions. 

1.  Directing  our  attention  to  the  first  proposition  in  refer- 
ence to  the  nature  and  character  of  the  petitions  as  presented 
to  the  Secretary  of  State  for  acceptance  and  filing  by  JNIessrs. 
Dickey  and  Lake,  and  as  to  whether  or  not,  upon  the  face  of 
such  petitions,  an  amendment  to  the  constitution  of  this  state 
is  sought  to  be  voted  upon  by  the  people  at  the  next  general 
election,  it  is  well  to  keep  in  mind  the  initiative  and  refer- 
endum provision  of  the  constitution  adopted  by  the  people  in 
1908,  as  well  as  the  legislation  passed  by  the  General  Assembly 
by  an  act  approved  June  12,  1909,  providing  for  the  carrying 
out  of  the  provisions  of  such  initiative  amendment. 

Again,  in  the  correct  solution  of  this  proposition  the  con- 
stitution and  law  of  this  state  as  it  exists  now  must  not  be 
overlooked,  for  the  reason  that  it  is  the  changing  of  the  con- 
stitution and  law  as  it  now  exists  applicable  to  the  division  of 
this  state  into  senatorial  districts  that  was  uppermost  in  the 
minds  of  those  who  presented  for  acceptance  and  filing  the 
petitions  to  the  respondent. 

Section  7  of  article  4  of  the  constitution,  which  is  now  in 
force,  provides:  "Senators  and  representatives  shall  be  chosen 
according  to  the  rule  of  apportionment  established  in  this  con- 
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stitution,  until  the  next  decennial  census  by  the  United  States 
shall  have  been  taken,  and  the  result  thereof  as  to  this  state 
ascertained,  when  the  apportionment  shall  be  revised  and  ad- 
justed on  the  basis  of  that  census,  and  every  ten  years  there- 
after upon  the  basis  of  the  United  States  census;  or  if  such 
census  be  not  taken,  or  is  delayed,  then  on  the  basis  of  a  state 
census;  such  apportionment  to  be  made  at  the  first  session 
of  the  General  Assembly  after  each  such  census:  Provided, 
that  if  '*^*  at  any  time,  or  from  any  cause,  the  General  As- 
sembly shall  fail  or  refuse  to  district  the  state  for  senators, 
as  required  in  this  section,  it  shall  be  the  duty  of  the  governor. 
Secretary  of  State  and  attorney  general,  within  thirty  days 
after  the  adjournment  of  the  General  Assembly  on  which  such 
duty  devolved,  to  perform  said  duty,  and  to  file  in  the  office  of 
the  Secretary  of  State  a  full  statement  of  the  districts  formed 
by  them,  including  the  names  of  the  counties  embraced  in  each 
district,  and  iha  numbers  thereof;  said  statement  to  be  signed 
by  them,  and  attested  by  the  great  seal  of  the  state,  and  upon 
the  proclamation  of  the  governor,  the  same  shall  be  as  binding 
and  eft'ectual  as  if  done  by  the  General  Assembly." 

It  is  now  the  settled  law  of  this  state  that  the  senatorial 
districts  have  been  divided  and  their  boundaries  specifically 
defined  in  accordance  with  the  provisions  of  the  constitution 
last  above  cited,  and  the  people  of  this  state  fully  recognized 
the  validity  of  such  law,  and  in  the  election  of  their  senators 
conformed  to  its  provisions. 

This  leads  to  the  inquiry  as  to  the  course  to  be  pursued  in 
order  to  change  the  manner  and  method  of  dividing  the  sena- 
torial districts  of  this  state.  Directing  our  attention  to  the 
initiative  amendment  to  the  constitution  adopted  at  the  elec- 
tion held  November  3,  1908,  we  find  that  the  people  of  this 
state  ratified  an  amendment  to  the  constitution  which  pro- 
vided a  different  method  by  which  amendments  to  the  con- 
stitution might  be  voted  upon  and  by  which  laws  might  be 
enacted.  This  amendment  to  the  constitution  substantially 
provides  that  the  legislative  authority  of  the  state  shall  be 
vested  in  a  legislative  aissembly,  consisting  of  a  Senate  and 
House  of  Representatives,  but  the  people  reserve  to  them- 
selves power  to  propose  any  measure,  either  laws  or  amend- 
ments to  the  constitution,  and  to  enact  or  reject  the  same  at 
the  polls,  independent  of  the  legislative  assembly,  and  '*^^  the 
power  was  also  reserved  to  the  people  to  approve  or  reject  at 
the  polls  any  act  of  the  legislative  assembly.  This  amendment 
also  provided  for  a  certain  per  cent  of  the  legal  voters  in  each 
of  at  least  two-thirds  of  the  congressional  districts  in  the  state 
to  sign  petitions  for  the  submission  of  amendments  to  the 
constitution  or  laws  that  were  desired  to  be  enacted.  It  will 
be  observed  that  this  constitutional  amendment  expressly  re- 
quired that  the  petitions  should  include  the  full  text  of  the 
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measure  so  proposed.  In  other  words,  the  initiative  amend- 
ment adopted  in  1908  requires  that  if  an  amendment  to  the 
constitution  is  desired,  the  full  text  of  that  amendment  shall 
be  embraced  in  the  petition ;  or  if  a  law  is  to  be  enacted  by  the 
initiative,  the  full  text  of  the  measure  shall  also  be  incorpo- 
rated in  the  petition.  It  will  also  be  observed  that  the  initia- 
tive amendment  to  the  constitution  of  1908  expressly  pro- 
vides that  ''this  section  shall  not  be  construed  to  deprive  any 
member  of  the  legislative  assembly  of  the  right  to  introduce 
any  measure."  In  other  words,  if  by  the  initiative  a  law  was 
adopted  by  a  vote  of  the  people,  this  would  not  prevent  any 
member  of  the  legislature  from  introducing  a  measure  and 
having  it  passed,  if  he  could  secure  the  sufficient  number  of 
votes,  to  repeal  such  law  and  enact  certain  other  measures  in 
substitution  for  those  repealed. 

This  brings  us  to  the  consideration  of  the  petitions  as  pre- 
sented for  acceptance  and  filing  to  the  Secretary  of  State. 
While  these  petitions  are  named  and  called  a  "proposed 
amendment  to  the  constitution  of  Missouri,"  yet  we  take  it 
that  the  allegations  of  the  petitions  and  what  is  shown  upon 
the  face  of  them  must  finally  determine  their  nature  and 
character — that  is,  whether  or  not  it  is  in  fact  an  amendment 
to  the  constitution  or  is  purely  a  legislative  act.  The  petitions 
in  substance  suggest  a  proposed  amendment  to  the  constitu- 
tion of  Missouri  "to  be  submitted  to  the  legal  voters  of  the 
state  of  Missouri  for  their  approval  or  rejection,  '*^^  at  the 
regular  general  election  to  be  held  on  Tuesday  next  following 
the  first  Monday  in  November,  A.  D.  1910,  providing  for 
striking  out  and  annulling  section  11  of  article  4  of  the  con- 
stitution of  Missouri,  and  enacting  and  adopting  a  new  sec- 
tion, to  be  known  as  section  11  of  article  4,  which  is  in  words 
and  figures  as  follows."  Then  follows  the  new  section  of  the 
constitution,  styled  section  11  of  article  4,  that  "the  senatorial 
districts  of  this  state  shall  hereafter  be  constituted  and  num- 
bered as  follows."  Following  this  is  a  designation  of  the 
counties  which  shall  constitute  the  new  division  of  the  sena- 
torial districts,  and  following  this  the  proposed  constitutional 
amendment  says  that  "this  division  of  the  state  into  sena- 
torial districts  shall  continue  until  the  United  States  census 
of  1920  shall  have  been  taken  and  the  result  thereof  as  to  this 
state  ascertained,  when  the  districts  shall,  by  a  law  enacted 
by  the  people,  or  passed  by  the  General  Assembly,  be  revised 
and  adjusted  on  the  basis  of  that  census,  and  every  ten  years 
thereafter  upon  the  basis  of  the  United  States  census,  the  dis- 
tricts shall  be  revised  and  adjusted  by  a  law  enacted  by  the 
people  or  passed  by  the  General  Assembly." 

That  this  proposed  constitutional  amendment  is  but  a 
purely  legislative  enactment,  in  our  opinion,  is  too  plain  for 
argument,  and  will  only  require  a  moment's  consideration  to 
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convince  the  most  skeptical  upon  that  subject.  In  the  first 
place  these  petitions  contain  the  remarkable  provision  "pro- 
viding for  striking  out  and  annulling  section  11  of  article  4 
of  the  constitution  of  Missouri."  It  is  but  common  knowl- 
edge that  section  11  of  article  4  of  the  constitution  of  ^lissouri 
was  self-terminating,  and  has  had  no  existence  since  the  year 
1881.  It  was  embraced  in  the  constitution,  as  is  well  known, 
for  a  temporary  purpose,  and  its  existence  was  limited  until 
appropriate  provisions  could  be  made  for  the  organization  of 
the  state  into  proper  senatorial  districts.  Then  follows  what 
is  *^^  termed  a  proposed  constitutional  amendment,  which 
consists  of  a  mere  division  of  the  state  into  senatorial  districts 
in  a  different  method  from  that  existing  under  the  constitu- 
tion and  laws  of  this  state.  In  other  words,  it  is  sought  by 
the  petitions,  as  presented  to  the  Secretary  of  State,  to  enact 
a  law  dividing  the  senatorial  districts  in  a  different  way  from 
that  in  which  they  are  divided  under  the  present  existing  law. 
Not  one  word  is  suggested  in  the  petitions  as  to  any  change 
or  amendment  to  section  7  of  article  4  of  the  constitution  of 
this  state,  which  fully  provides  how  the  senatorial  districts 
shall  be  divided ;  hence  we  have,  if  the  contentions  of  learned 
counsel  presenting  this  case  for  the  relator  are  maintained, 
the  anomalous  proposition  that  while  the  power  to  divide  the 
senatorial  districts  in  this  state  is  lodged  in  section  7  of  article 
4  of  the  constitution,  yet  by  a  purely  legislative  enactment 
such  power  as  is  lodged  in  the  constitutional  provision  might 
be  taken  away  by  a  legislative  enactment  providing  for  the 
exercise  of  power,  and  absolutely  dividing  this  state  into  dis- 
tricts without  any  change  whatever  or  amendment  to  the  con- 
stitutional provision. 

Manifestly,  before  the  senatorial  districts  can  be  divided 
in  the  manner  as  suggested  in  the  so-called  proposed  consti- 
tutional amendment,  section  7  of  article  4  of  the  constitution 
of  this  state  must  be  amended  and  so  changed  as  to  authorize, 
by  the  initiative,  the  people  at  the  polls  to  divide  the  sena- 
torial districts.  Section  7  of  article  4  of  the  constitution,  in 
addition  to  providing  how  the  senatorial  districts  shall  be  di- 
vided, expressly  provides  that  the  apportionment  shall  be 
revised  and  adjusted  every  ten  years  upon  the  basis  of  the 
United  States  census,  or  if  such  census  be  not  taken,  or  is  de- 
layed, then  on  the  basis  of  a  state  census ;  such  apportionment 
to  be  made  at  the  first  session  of  the  General  Assembly  after 
each  such  census.  Clearly,  it  will  not  be  seriously  contended 
that  the  senatorial  districts  might  be  altered  and  changed  in 
the  manner  *^^  suggested  by  the  so-called  amendment  to  the 
constitution  without  first  submitting  to  the  people  of  the  state 
an  amendment  to  section  7  of  article  4  of  the  constitution, 
which  expressly  provides  how  the  senatorial  districts  shall  be 
divided.     If  this  can  be  done,  we  again  have  the  anomalous 
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proposition  that  upon  the  day  of  the  election  we  have  a  con- 
stitution (section  7,  article  4)  in  full  force,  providing  how  the 
senatorial  and  representative  districts  shall  be  divided,  and 
without  a  single  change  in  the  constitutional  provision,  or  a 
single  suggestion  as  to  a  different  method  of  dividing  the  sena- 
torial and  representative  districts,  and  without  any  vote  by 
the  people  under  the  initiative  making  any  change  in  the  con- 
stitutional provision,  or  any  canvass  or  return  of  such  vote,  an 
absolute  exercise  of  the  right  to  divide  the  state  into  sena- 
torial districts.  Manifestly,  as  heretofore  stated,  the  right  to 
alter  and  change  the  senatorial  districts  as  suggested  in  this 
so-called  proposed  constitutional  amendment  could  not  pos- 
sibly attach  until  it  was  ascertained  that  section  7  of  article  4 
of  the  constitution  of  this  state  had  been  amended,  and  that 
such  amendment  was  ratified  or  adopted  upon  a  proper  can- 
vass and  return  of  the  votes.  In  other  words,  the  exercise 
of  the  power  by  the  initiative  to  alter  and  divide  the  sena- 
torial districts  by  a  legislative  enactment  cannot  have  the 
force  and  effect  of  dislodging  the  power  vested  by  the  con- 
stitution under  section  7  of  article  4,  providing  for  the  ap- 
portionment of  senatorial  districts.  Before  the  power  to  alter 
and  divide  the  senatorial  districts  can  be  exercised,  there 
must  be  an  appropriate  amendment  to  the  constitution  dis- 
lodging the  power  to  so  divide  and  alter  such  districts  under 
the  present  constitution  and  laws  of  this  state. 

The  line  of  demarcation  between  a  constitutional  amend- 
ment and  a  purely  legislative  act  is  well  defined.  That  emi- 
nent author,  Mr.  Story,  in  his  first  volume,  section  339,  thus 
gives  expression  to  his  views  as  to  the  meaning  of  a  constitu- 
tion. It  is  there  said:  "A  constitution  *^^  is  in  fact  a  funda- 
mental  law  or   basis   of   government It  is  a  rule,  as 

contradistinguished  from  a  temporary  or  sudden  order;  perma- 
nent, uniform,  and  universal."  The  supreme  court  of  the 
United  States,  in  Ware  v.  Hylton,  3  Dall.  199,  1  L.  ed.  568, 
used  this  language:  **A  constitution  of  a  state  is  a  funda- 
mental law  of  a  state."  Constitutional  provisions  and  amend- 
ments to  the  constitution  relate  to  the  fundamental  law  and 
certain  fixed  first  principles  upon  which  government  is 
founded.  Constitutions  are  commonly  called  the  organic  law 
of  a  state.  The  purpose  of  constitutional  provisions  and 
amendments  to  the  constitution  is  to  prescribe  the  permanent 
framework  and  a  uniform  system  of  government,  and  to  as- 
sign to  the  different  departments  thereof  their  respective 
powers  and  duties. 

In  Livcrmore  v.  Waite,  102  Cal.  113,  36  Pac.  424,  25  L.  R. 
A.  312,  the  meaning  of  the  terra  "constitution"  was  clearly 
pointed  out,  and  it  was  there  said:  "The  very  term  'constitu- 
tion' implies  an  instrument  of  a  permanent  and  abiding  na-' 
ture,  and  the  provisions  contained  therein  for  its  revision  indi- 
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cate  the  will  of  the  people  that  the  underlying  prinoiples 
upon  which  it  rests,  as  well  as  the  substantial  entirety  of  the 
instrument,  shall  be  of  a  like  permanent  and  abiding  nature." 
The  distinction  between  constitutional  provisions  and  legis- 
lative acts  is  distinctly  and  clearly  recognized  by  the  initiative 
and  referendum  amendment  to  the  constitution,  for  it  is  there 
that  we  find  express  provisions  for  the  proposal  and  adoption 
of  legislative  measures  as  well  as  amendments  to  the  consti- 
tution. The  distinction  between  legislative  acts  and  constitu- 
tional provisions  or  amendments  to  the  constitution  is  clearly 
emphasized  when  we  consider  their  force  and  effect  after  being 
adopted  through  the  initiative,  as  provided  by  the  constitu- 
tion. A  legislative  act,  as  distinguished  from  a  constitutional 
amendment  which  ^^'^  is  adopted  through  the  initiative,  has 
only  the  force  and  effect  of  a  statute  enacted  by  the  legisla- 
ture, and  is  subject  to,  and  may  be  repealed  by,  the  law-mak- 
ing power — the  legislature ;  but  when  an  amendment  to  the 
constitution  is  adopted  by  the  same  method,  that  is,  through 
the  initiative,  its  force  and  effect  is  entirely  of  a  different 
nature  and  character,  for  the  reason  that  it  is  not  subject  to, 
and  cannot  be  repealed  by,  the  legislature.  A  constitutional 
provision  or  amendment  applicable  to  redistricting  the  sena- 
torial districts  of  this  state  simply  points  out  a  plan  or  method 
for  such  redistricting,  and  prescribes  permanent  rules  and 
principles  for  carrying  out  such  method  or  plan.  On  the 
other  hand,  the  matter  of  actually  redistricting  is  a  subject 
of  a  very  temporary  character.  It  is  well  known  that  popula- 
tion forms  the  basis  of  fixing  the  boundaries  of  senatorial  dis- 
tricts, and  these  districts  must  be  altered  and  changed  in  har- 
mony with  the  changes  that  are  constantly  going  on  in  popu- 
lation, and  it  was  never  contemplated  under  our  present 
constitutional  scheme  to  incorporate  as  a  part  of  the  perma- 
nent and  fundamental  law  of  the  state  a  provision  which  must 
of  necessity  demand  frequent  alterations  and  changes.  The 
petitions  themselves  as  presented  to  the  respondent  clearly 
indicate  that  the  so-called  constitutional  amendment  is  nothing 
more  nor  less  than  a  temporary  legislative  act.  After  point- 
ing out  the  respective  counties  that  shall  constitute  the  sena- 
torial districts,  it  expressly  avers  that  "this  division  of  the 
state  into  senatorial  districts  shall  continue  until  the  United 
States  census  of  1920  shall  have  been  taken  and  the  result 
thereof  as  to  this  state  ascertained."  Following  this  is  an 
express  allegation  that  after  the  result  of  the  United  States 
census  of  1920  shall  have  been  ascertained,  the  districts  as 
divided  under  this  so-called  constitutional  amendment  shall, 
"by  a  law  enacted  by  the  people,  or  passed  bj"^  the  General 
Assembly,  be  revised  and  adjusted  on  the  '^^'^  basis  of  that 
census,  and  everj''  ten  years  thereafter,  upon  the  basis  of  the 
United  States  census,  the  districts  shall  be  revised  and  ad- 
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justed  by  a  law  enacted  by  the  people  or  passed  by  the  Gen- 
eral Assembly." 

Manifestly,  these  allegations  mark  this  so-called  constitu- 
tional amendment  as  purely  a  legislative  act.  The  life  of  this 
so-called  constitutional  amendment  is  limited  to  a  compara- 
tively short  period,  that  is  to  say,  until  1920,  and  then  the 
power  to  revise  and  adjust  the  districts  on  the  basis  of  the 
United  States  census  of  1920  is  again  restored  to  the  legisla- 
ture or  the  people  under  the  initiative  amendment.  In  other 
words  the  constitutional  provision  now  in  force,  section  7 
of  article  4.  delegating  the  power  to  divide  and  define  the 
senatorial  districts  by  this  so-called  proposed  constitutional 
amendment,  is  completely  repealed  and  annulled  without  the 
faintest  suggestion  or  intimation  in  this  so-called  proposed 
amendment  that  the  present  constitution,  now  in  full  force, 
is  to  be  amended  in  any  way  or  repealed  or  annulled.  This 
clearly  indicates  the  temporary  character  of  the  measure  pro- 
posed, as  well  as  its  purpose  to  get  rid  of  the  present  con- 
stitutional provision  by  the  enactment  of  a  law,  called  a 
constitutional  amendment.  This  cannot  be  done  without  a 
compliance  with  the  initiative  amendment  w'hich  expressly  re- 
quires the  full  text  of  the  amendment  to  the  constitution  to  be 
included  in  the  petition.  "We,  therefore,  repeat  that  the  peti- 
tions in  this  case  do  not  propose,  within  the  purview  of  the 
constitution  and  laws  of  this  state,  an  amendment  to  the  con- 
stitution. 

Obviously,  in  determining  the  nature  and  character  of  the 
measure  proposed  in  the  petitions  presented  to  the  respondent, 
we  must  look  to  the  subject  matter  with  which  they  deal.  The 
mere  calling  it  an  amendment  to  the  constitution,  unless  the 
subject  matter  verifies  the  correctness  of  that  name,  is  not 
binding  either  upon  the  respondent  or  upon  this  court.  As 
heretofore  indicated,  a  mere  play  upon  words  and  the  provid- 
ing for  ^^^  the  striking  out  and  annulling  of  section  11  of 
article  4  of  the  constitution  of  Missouri,  a  section  of  the  con- 
stitution that  has  bad  no  life  or  vitality  for  over  a  quarter 
of  a  century,  cannot  have  the  force  and  effect  of  making  the 
proposal  a  constitutional  amendment. 

As  heretofore  stated,  section  11  of  article  4  was  inserted 
in  the  constitution  of  1875  for  purely  a  temporary  purpose. 
It  was  inserted  to  meet  a  temporary  necessity  and  provide  a 
temporary  arrangement  until  the  legislative  measure  pro- 
vided by  the  constitution  could  be  placed  in  operation  and 
make  provision  for  the  accomplishment  of  the  purpose  espe- 
cially assigned  to  it  upon  the  subject  of  forming  the  sena- 
torial districts.  The  fact  that  section  11  of  article  4  was 
placed  in  the  constitution  of  1875  for  a  temporary  purpose 
and  that  such  purpose  was  clearly  indicated  by  the  makers  of 
the  constitution,  emphasizes  the  view  that  the  makers  of  the 
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constitution  fully  recognized  the  legislative  nature  of  the  act 
of  redistricting  which  from  necessity  had  to  be  incorporated 
in  the  constitution.  The  life  of  this  legislative  section  wa-s 
limited  to  the  time  when  legislative  action  could  be  taken  in 
pursuance  of  a  plan  and  method  for  dividing  the  senatorial 
districts  in  pursuance  of  a  permanent  provision  of  the  con- 
stitution which  is  in  force  at  the  present  time. 

The  rules  and  principles  applicable  to  the  submission  of 
constitutional  amendments  to  the  voters  of  this  state  are  ap- 
plicable alike  to  amendments  proposed  to  the  constitution 
under  the  initiative  and  referendum  amendment  or  amend- 
ments to  the  constitution  proposed  by  the  General  Assembly 
of  this  state.  Whichever  course  is  pursued  in  submitting  the 
amendment,  it  must,  in  fact,  be  an  amendment  to  the  constitu- 
tion. If  submitted  through  the  initiative,  manifestly  that 
provision  contained  in  the  initiative  and  referendum  amend- 
ment that  "the  petition  shall  include  the  full  text  of  the 
measure  so  proposed,"  must  be  complied  with.  In  other 
words,  if  it  is  truly  an  '*^''  amendment  to  the  constitution,  the 
full  text  of  the  amendment  and  what  provision  of  the  constitu- 
tion it  undertakes  to  amend  must  be  embraced  in  the  peti- 
tion. If  submitted  by  the  General  Assembly,  manifestly  the 
resolution  submitting  a  constitutional  amendment  must  em- 
brace the  full  text  of  the  amendment  sought  to  be  adopted. 

As  heretofore  stated,  we  have  in  force  at  the  present  time 
section  7  of  article  4  of  the  constitution  of  this  state,  prescrib- 
ing the  plan  and  method  of  redistricting  the  senatorial  dis- 
tricts. If  the  contentions  of  learned  counsel  associated  with 
the  relator  in  this  proceeding  are  to  be  maintained,  then  the 
result  of  the  proposed  constitutional  amendment  must  be  to 
repeal  section  7  of  article  4  of  the  constitution  of  this  state, 
as  well  as  dislodge  the  power  delegated  by  such  provision  of 
the  constitution  to  the  General  Assembly  to  make  the  division 
of  senatorial  districts  in  this  state.  This  manifestly  is  the 
purpose  sought,  yet  we  have  what  is  denominated  a  constitu- 
tional amendment  that  makes  no  reference  whatever  to  any 
change  or  alteration  in  the  provision  of  the  constitution  which 
is  in  force  now,  and  which  specifically  treats  of  the  subject 
•with  which  the  so-called  proposed  constitutional  amendment 
deals.  If  this  is  the  purpose,  and  beyond  dispute  it  is,  then, 
in  our  opinion,  it  must  logically  follow  that  the  so-called  pro- 
posed constitutional  amendment  is  not  an  amendment  to  the 
constitution  within  the  purview  of  the  provisions  of  the  initia- 
tive and  referendum  provision  of  the  constitution,  and  deals 
with  a  subject  that  is  entirely  foreign  to  the  subject  of  an 
amendment  to  the  provision  of  the  constitution  which  treats 
of  the  matter  of  dividing  the  senatorial  districts  in  this  state. 

If  the  petitioners  or  those  presenting  the  petitions  to  the 
respondent  desire  to  change  the  method  of  redistricting  this 
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state  into  senatorial  districts  under  and  through  the  provisions 
of  the  initiative  and  referendum  '*^^  amendment  to  the  consti- 
tution, the  course  to  be  pursued  is  plainly  marked  by  the 
initiative  provision — as  provided  by  the  initiative  provision, 
they  must  include  in  such  petitions  the  full  text  of  the  meas- 
ure so  proposed.  In  other  words,  as  applicable  to  this  sub- 
ject, they  must  include  in  the  petitions  the  full  text  of  the 
amendment  that  is  desired  to  be  made  as  to  section  7  of  article 
4  of  the  constitution  of  this  state,  changing  and  altering  the 
method  and  plan  of  redistricting  the  senatorial  districts,  and 
instead  of  delegating  the  power  to  the  General  Assembly,  and 
in  the  event  of  its  failure  to  perform  the  duty  to  certain  desig- 
nated officials,  that  such  districts  shall  be  divided  by  a  law 
enacted  through  the  initiative  and  referendum  providing  for 
the  division  of  such  senatorial  districts.  After  having 
amended  the  constitution  in  this  manner,  then  the  way  is  per- 
fectly clear  to  propose  through  the  initiative,  not  a  constitu- 
tional amendment,  but  a  legislative  act  dealing  with  the 
subject  of  dividing  and  defining  the  boundaries  of  the  sena- 
torial districts  in  this  state.  This  course,  which  is  clearly 
contemplated  by  the  initiative  and  referendum  amendment, 
was  not  pursued  in  the  petitions  presented  to  the  respondent, 
but  instead  of  including  in  their  petitions  the  full  text  of  a 
constitutional  amendment,  as  heretofore  indicated,  there  are 
presented  to  the  respondent  petitions  denominating  the  sub- 
ject a  proposed  constitutional  amendment,  which,  in  our 
opinion,  is  nothing  more  nor  less  than  an  effort  to  enact  a 
purely  legislative  act  providing  for  the  exercise  of  a  power 
which  is  otherwise  delegated  under  the  constitution  and  laws 
of  this  state.  As  heretofore  stated,  the  measure  proposed  is 
entirely  foreign  to  an  amendment  to  the  constitution  which 
deals  with  the  subject  embraced  in  the  petitions  presented. 
The  initiative  and  referendum  amendment  to  the  constitution 
speaks  of  laws  and  amendments  to  the  constitution.  Mani- 
festly, those  terms  are  used  in  their  plain  and  ordinary  sense, 
and,  in  our  opinion,  the  ^•''^  petitioners  have  no  right  to 
undertake  to  put  in  the  constitution,  which  is  regarded  as  the 
organic  and  permanent  law  of  the  state,  mere  legislative  acts 
providing  for  the  exercise  of  certain  powers. 

We  are  unwilling  to  give  our  assent  to  the  contention  that 
these  petitions  should  have  been  accepted  and  filed,  whether 
or  not  they  were  applicable  to  a  subject  or  a  matter  contem- 
plated by  the  initiative  and  referendum, 

2.  This  brings  us  to  the  consideration  of  the  second  proposi- 
tion— that  is,  Can  the  respondent,  the  Secretary  of  State, 
under  the  provisions  of  the  initiative  amendment  to  the  con- 
stitution and  the  legislation  enacted  by  the  General  Assembly 
of  this  state,  approved  June  12,  1909,  if  the  subject  matter 
as  embraced  in  the  petitions  does  not  fall  within  the  purview 
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of  the  initiative  and  referendum  amendment  to  the  constitu- 
tion, as  well  as  the  legislation  enacted  for  the  purpose  of 
carrying  out  the  provisions  of  such  constitutional  amend- 
ment, decline  to  accept  and  file  the  petitions  as  presented  by 
Messrs.  Dickey  and  Lake?  In  other  words,  has  the  Secre- 
tary of  State  a  discretion,  where  the  subject  matter  of  the 
petitions  is  foreign  to  what  was  contemplated  by  the  initiative 
and  referendum  amendment,  to  decline  to  file  such  petitions? 

Directing  our  attention  to  this  proposition,  it  is  sufficient 
to  say  that  we  have  fully  indicated  our  views  in  the  first  para- 
graph of  this  opinion  that  the  petitions  as  presented  to  the 
respondent,  Secretary  of  State,  for  acceptance  and  filing,  by 
Mr.  "Walter  S.  Dickey,  were  not  in  fact  the  presentation  of  a 
petition  by  and  through  the  initiative  amendment  to  the  con- 
stitution of  a  proposed  amendment  to  the  constitution,  and 
that  such  petitions  under  the  guise  of  presenting  a  consti- 
tutional amendment  in  fact  simply  presented  a  legislative  act. 
Hence,  in  our  opinion,  the  petitions  presented  ****  to  the  re- 
spondent for  acceptance  and  filing  did  not  present  a  consti- 
tutional amendment  within  the  purview  of  and  as  contem- 
plated by  the  initiative  and  referendum  amendment  to  the 
constitution.  In  other  words,  the  petitions  are  not  legally 
sufficient,  for  the  reason,  not  only  that  the  subject  dealt  with 
in  the  petitions  is  not  the  proposal  of  a  constitutional  amend- 
ment, but  for  the  further  reason  that  the  petitions  do  not  in- 
clude, as  is  expressly  provided  in  the  initiative  and  referen- 
dum amendment,  the  full  text  of  any  measure  which  can  be 
construed  to  be  an  amendment  to  the  constitution  dealing 
with  the  subject  of  dividing  this  state  into  senatorial  dis- 
tricts, and  in  our  opinion  the  respondent  was  not  authorized 
to  file  such  petitions,  and  his  action  finds  full  support  in  the 
reasons  herein  indicated,  and  upon  the  additional  ground  that 
the  proposed  measure  is  entirely  foreign  to  a  constitutional 
amendm(?nt  dealing  with  the  subject  of  dividing  this  state  into 
senatorial  districts. 

Our  conclusions  upon  this  proposition,  to  which  we  have 
heretofore  given  expression,  are  not  based  upon  the  idea  that 
has  been  suggested  in  this  proceeding  that  the  Secretary  of 
State  can  pass  upon  the  constitutionality  or  unconstitution- 
ality of  certain  legislation,  but  upon  the  broad  ground  that 
the  measure  as  proposed  is  in  fact  and  in  truth  not  a  consti- 
tutional amendment,  and  the  full  text  of  a  proposed  measure 
which  can  in  any  way  be  construed  to  be  a  constitutional 
amendment  is  not,  as  expressly  provided  by  the  initiative  and 
referendum  amendment,  embraced  or  included  in  the  petitions 
as  presented  to  the  respondent.  That  the  legal  sufficiency  of 
the  petitions  as  presented  to  the  Secretary  of  State  is  under 
the  supervision  of  the  courts  dealing  with  the  subject  is  fully 
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recognized  by  the  provisions  of  section  4  of  the  act  of  the 
General  A.ssembly  concerning  the  filing  of  petitions,  approved 
June  12,  1909.  This  section  provides:  "If  the  Secretary  of 
State  shall  refuse  to  accept  and  file  *'*^  any  petitions  for  the 
initiative  or  for  the  referendum,  any  citizen  may  apply,  within 
ten  days  after  such  refusal,  to  the  circuit  covirt  for  a  writ  of 
mandamus  to  compel  him  to  do  so.  If  it  shall  be  decided  by 
the  court  that  such  petition  is  legally  sufficient,  the  Secretary 
of  State  shall  then  file  it,  with  a  certified  copy  of  the  judg- 
ment attached  thereto,  as  of  the  date  on  which  it  was  orig- 
inally offered  for  filing  in  his  office.  On  showing  that  any 
petition  filed  is  not  legally  sufficient,  the  court  may  enjoin 
the  Secretary  of  State  and  all  other  officers  from  certifying 
or  printing  on  the  official  ballot  for  the  ensuing  election  the 
ballot  title  and  numbers  of  such  measure.  All  such  suits  shall 
be  advanced  on  the  court  docket,  and  heard  and  decided  by 
the  court  as  quickly  as  possible.  Either  party  may  appeal 
to  the  supreme  court  within  ten  days  after  a  decision  is  ren- 
dered. The  circuit  court  of  Cole  county  shall  have  jurisdic- 
tion in  all  such  cases":  Laws  1909,  p.  556. 

It  does  not  furnish  a  satisfactory  answer  to  this  proposi- 
tion to  say  that  the  term  "legal  sufficiency"  of  the  petition, 
as  embraced  in  section  4,  above  quoted,  is  to  be  limited  alone 
to  the  sufficiency  of  the  number  of  signers  to  the  petitions 
and  their  qualifications  to  sign ;  its  legal  sufficiency  must  be 
determined  by  the  entire  petition.  In  fact,  it  is  manifest  that 
the  initiative  and  referendum  amendment  expressly  requires 
that  the  full  text  of  the  measure  shall  be  included  in  the  peti- 
tion, with  the  view  that  the  signers  of  the  petition  may  have 
full  knowledge  of  what  they  are  signing,  and  that  the  Secre- 
tary of  State,  upon  the  presentation  of  the  petition,  may  de- 
termine whether  or  not  the  measure  embraced  in  the  petition 
is  such  a  measure  as  falls  within  the  purview  of,  and  is  con- 
templated by,  the  initiative  and  referendum  amendment.  The 
provisions  of  section  4  can  only  be  construed  as  meaning  what 
the  plain  terms  of  the  statute  indicate.  The  statute  itself  in 
no  way  undertakes  to  limit  the  application  *^^  of  the  term 
"legal  sufficiency,"  and  the  statute  making  no  limitations, 
that  term  must  be  applied  in  harmony  with  the  fully  recog- 
nized rule  of  determining  the  sufficiency  of  an  instrument — • 
that  is,  in  determining  its  sufficiency  the  entire  instrument 
must  be  looked  to. 

We  have  implicit  confidence  in  the  intelligence  of  the  people 
of  this  state,  and  are  unable  to  reach  the  conclusion  that, 
when  they  adopted  the  initiative  and  referendum  amendment 
in  1908  as  a  part  of  the  organic  law  of  this  state,  they  con- 
templated that  petitions  might  be  presented  upon  any  and  all 
subjects,  regardless  of  whether  or  not  they  fall  within  the 
class  of  subjects  contemplated  by  the  initiative  amendment, 
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such  as  in  fact  would  constitute  constitutional  amendments 
and  laws  desired  to  be  enacted  through  the  initiative  and  ref- 
erendum. 

There  is  no  controversy  in  this  proceeding  as  to  the  validity 
of  the  initiative  and  referendum  amendment  to  the  constitu- 
tion, but  we  are  unwilling  to  say  that  the  office  of  Secretary 
of  State  shall  be  made  the  dumping-ground  of  petitions  of 
every  nature  and  character  which  in  fact  do  not  fall  within 
the  purview  of  the  initiative  amendment;  nor  was  it  ever  con- 
templated by  the  people  that  such  petitions  should  be  filed 
when  such  amendment  to  the  constitution  was  adopted  and 
ratified. 

As  stated  in  the  first  paragraph  of  this  opinion,  it  will  not 
answer  satisfactorily  the  requirements  of  the  law  to  merely 
name  a  proposition  a  constitutional  amendment.  Its  nature 
and  character  must  be  determined  by  the  subject  matter  with 
which  the  petition  deals. 

We  are  of  the  opinion,  as  is  expressly  stated  hy  the  statute, 
that  the  legal  sufficiency  of  the  petitions  presented  are  matters 
subject  to  review  by  the  courts  having  jurisdiction  of  the 
questions.  It  was  conceded  in  oral  argument  by  learned  coun- 
sel presenting  this  ^**^  case  upon  the  part  of  the  relator  that 
the  opinion  of  this  court  in  which  it  was  announced  that  under 
the  constitution  this  court  had  jurisdicUon  of  mandamus  pro- 
ceedings of  this  character  was  correct,  therefore  we  take  it 
that  this  court  might  rightfully  assume  jurisdiction  of  the 
matters  involved  in  this  proceeding  and  determine  the  proposi- 
tions presented  for  our  consideration. 

In  reaching  the  conclusions  upon  the  propositions  as  dis- 
cussed in  the  first  and  second  paragraphs  of  this  opinion,  we 
are  not  unmindful  of  the  authorities  to  which  our  attention 
has  been  directed  by  learned  counsel  for  relator.  We  have 
carefully  considered  all  of  the  citations,  but  limiting  this 
opinion  wfthin  reasonable  bounds  prevents  giving  expression 
to  our  full  review  of  the  authorities  cited.  It  is  sufficient  to 
say  that,  after  a  full  and  careful  consideration  of  all  the  au- 
thorities cited  by  learned  counsel  which  in  any  way  tend  to 
support  their  contentions,  the  constitutional  provisions  and 
the  laws  with  which  the  court  in  the  cases  cited  were  dealing, 
clearly  distinguish  them  from  the  case  at  bar;  therefore,  they 
furnish  no  support  to  the  contentions  so  earnestly  urged  by 
the  learned  counsel  upon  the  propositions  involving  the  in- 
terpretation of  the  initiative  and  referendum  amendment  to 
the  constitution  of  this  state  and  the  act  of  the  General  As- 
sembly approved  June  12,  1909,  which  was  passed,  in  aid  of 
carrying  out  the  provisions  of  the  initiative  and  referendum 
amendment.  A  careful  analysis  of  the  authorities  cited  by 
counsel  for  relator  clearly  demonstrates  that  they  are  entirely 
dissimilar  to  the  propositions  with  which  we  are  confronted. 
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If  by  calling  a  measure  in  a  petition  filed  with  the  Secre- 
tary of  State  a  proposal  for  a  constitutional  amendment,  re- 
gardless of  whether  or  not  the  subject  matter  proposed  is 
entirely  foreign  to  the  subject  of  an  amendment  to  the  con- 
stitution, is  all  that  is  required  to  deprive  the  Secretary  of 
State  of  the  authority  of  declining  '*^^  to  file  such  a  petition, 
then  we  confess  that  at  this  advanced  age  of  our  civilization, 
and  with  the  experience  of  three-quarters  of  a  century  in  the 
administration  of  the  government  of  this  state,  we  have  truly 
reached  an  extremely  novel  and  most  remarkable  position  in 
the  administration  of  the  affairs  of  this  great  commonwealth. 

We  have  given  expression  to  our  views  upon  the  two  lead- 
ing and  controlling  propositions  disclosed  by  the  record  in 
this  proceeding,  which  results  in  the  conclusion  that  the  re- 
spondent, for  the  reasons  herein  indicated,  properly  declined 
to  file  the  petitions  as  presented  by  Mr.  Dickey,  and  that  the 
peremptory  writ  of  mandamus  should  be  denied  and  the  alter- 
native writ  quashed,  and  it  is  so  ordered. 

Gantt  and  Burgess,  JJ.,  concur ;  Graves,  J.,  concurs  in  sepa- 
rate opinion ;  Lamm,  J.,  dissents ;  Woodson,  J.,  dissents  in 
separate  opinion;  Valliant,  J.,  absent. 

SEPARATE  CONCURRING  OPINION. 

GRAVES,  J.  1.  I  fully  concur  in  all  that  Fox,  C.  J.,  has 
written  in  this  case.  The  points  made  by  him  are  unanswer- 
able, but  in  the  argument  and  in  the  briefs  another  point  was 
raised  upon  which  I  have  well-defined  views.  With  these 
views  I  feel  that  I  would  be  remiss  in  duty  did  I  not  mention 
them,  and  this  is  the  reason  for  a  separate  concurring  opinion. 
The  opinion  written  by  the  chief  justice  is  sufficient  to  dis- 
pose of  the  case,  but  in  my  judgment  does  not  fully  cover 
the  point  I  have  in  mind.  By  counsel  for  Mr.  Dickey  it  was 
contended  in  brief  and  argument  that  under  the  initiative 
and  referendum  provision  in  our  constitution,  the  Secretary'- 
of  State  was  a  mere  cog-wheel  in  the  legislative  department. 
That  under  such  circumstances  this  court  could  not  interfere 
with  the  acts  of  a  co-ordinate  branch  of  the  government.  In 
this  the  relator  argues  too  much.  We  think  that  his  position 
is  untenable,  and  his  idea  of  the  status  of  the  "^^  Secretary 
of  State  is  wrong.  We  can  better  illustrate  our  individual 
views  by  granting,  for  argument's  sake,  the  position  of  re- 
lator and  counsel  for  Mr.  Dickey.  They  urged  in  the  argu- 
ment that  respondent,  in  so  far  as  his  conduct  of  filing  ini- 
tiative petitions  is  concerned,  was  to  be  considered  as  a  part 
of  the  legislative  or  law-making  power ;  that  the  Secretary  of 
State,  in  such  conduct,  was  but  a  cog-wheel  in  and  a  part  of 
the  legislative  department;  that  for  such  reasons  this  court 
could  not  mandamus  him;  that  the  act,  being  legislative  in. 
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character,  belonged  to  another  of  the  three  departments  of 
government,  and  this  court  was  thereby  precluded  from  ac- 
tion. If  such  be  the  status  of  the  Secretary  of  State,  the 
contention  is  well  founded.  We  recognize  that  a  court  can- 
not compel  by  mandamus  the  legislative  power  to  act  upon  a 
given  proposed  law.  We  recognize  that  a  court  cannot  enjoin 
the  legislative  power  from  enacting  a  proposed  law,  although 
the  proposed  measure  may  be  violative  of  constitutional  pro- 
visions. Now,  if  the  Secretary  of  State,  in  this  particular 
matter,  is  legislating  or  acting  as  a  legislative  agent,  then 
what  have  we?  The  courts  cannot  mandamus  him,  nor  can 
they  enjoin  him.  The  sweet  will  of  the  Secretary  of  State 
decides,  without  redress,  the  fate  of  any  proposed  measure. 
If  he  be  a  cog-wheel  of  the  legislative  department,  he,  like  a 
legislature,  may  refuse  to  act,  and  the  courts  are  powerless. 
Not  only  are  the  courts  powerless,  but  the  people,  the  real 
legislators  under  the  initiative  and  referendum,  are  power- 
less. The  contention  that  the  Secretary  of  State  in  the  filing 
of  a  petition  is  more  than  a  mere  ministerial  administrative 
officer,  when  thought  out,  reduces  itself  to  an  absurdity.  If 
his  acts  are  bej^ond  the  reach  of  this  court  through  manda- 
mus, they  are  beyond  the  reach  of  a  circuit  court  by  either 
mandamus  or  injunction.  When  you  place  the  status  of  the 
Secretary  of  State  upon  any  other  basis  than  that  of  a 
'*'*®  ministerial,  administrative  or  executive  officer,  you  give 
him  absolute  control  of  what  shall  and  what  shall  not  be 
submitted  to  the  people.  The  argument,  therefore,  that  such 
officer,  as  a  part  of  the  legislative  department,  cannot  be 
reached  by  the  courts,  falls  of  its  own  weight.  His  acts  are 
bat  ministerial  in  connection  with  an  election  to  be  held. 
The  election,  of  course,  is  one  with  reference  to  a  proposition, 
rather  than  one  with  reference  to  a  person,  but  his  duties 
pertaining  t)  such  election  are  ministerial  in  the  one  as  well 
as  in  the 'other.  Because  he  has  been  made  the  officer  with 
whom  petitions  must  be  filed  does  not  change  the  character 
of  his  duties  from  those  imposed  upon  him  by  the  old  primary 
law  and  other  laws.  The  fallacy  of  relator's  position  lies 
in  the  fact  that  he  would  have  the  Secretary  of  State  con- 
sidered, in  this  matter,  as  a  part  of  the  legislative  depart- 
ment. Most  ministerial  and  administrative  officers  are  clothed 
with  more  or  less  discretion,  but  a  wrongful  exercise  of  that 
discretion  may  be  reached  by  the  courts.  The  Secretary  of 
State  is  possessed  with  discretion:  State  v.  Lesueur,  103  ]\Io. 
253,  15  S.  W.  539.  That  the  courts  will  control  such  dis- 
cretion under  given  conditions  appears  by  the  following 
among  a  dozen  other  cases:  State  v.  Public  Schools,  134  Mo. 
296,  56  Am.  St.  Rep.  503,  35  S.  W.  617;  State  v.  Goodier,  195 
Mo.  551,  93  S.  W.  928;  State  v.  Adcock,  206  Mo.  550,  121 
Am.  St  Rep.  681,  105  S.  W.  270. 
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If  the  counsel  for  ]\Ir.  Dickey  earnestly  believe  that  Roach, 
the  respondent,  is  a  cog-wheel  in  the  legislative  department, 
then  their  appearance  in  this  court  was  uncalled  for  and 
detrimental  to  their  own  interests.  If  we  conclude  that  he 
performed  a  duty  otherwise  than  the  usual  duties  imposed 
upon  him  concerning  elections,  and  as  a  ministerial  officer, 
then  his  act  in  refusing  to  file  the  petitions  is  final  in  this 
as  well  as  all  future  cases.  Such  was  never  the  intent  of  the 
people  when  they  adopted  the  initiative  and  referendum 
amendment  in  1908,  and  such  was  not  the  construction 
'*^''  placed  thereon  by  the  legislature  in  1909.  This  we  dis- 
cuss more  fully  in  a  succeeding  paragraph. 

2.  The  act  of  1909,  Laws  of  1909,  page  554,  is  a  clear 
legislative  declaration  of  the  character  of  the  duties  of  the 
Secretary  of  State  under  the  initiative  and  referendum 
amendment.  The  amendment  itself  sufficiently  declares  the 
character  of  his  duties.  But  take  the  legislative  construction 
first.  The  constitutional  amendment  provides  that  the  peti- 
tion, both  for  the  initiative  and  the  referendum,  shall  be 
filed  with  the  Secretary  of  State.  Section  4  of  the  act  of 
1909,  carrying  out  this  constitutional  mandate,  provides  that 
if  the  Secretary  of  State  shall  refuse  to  accept  and  file  such 
petitions,  "any  citizen  may  apply,  within  ten  days  after 
such  refusal,  to  the  circuit  court  for  a  writ  of  mandamus  to 
compel  him  so  to  do."  This  statutory  provision,  however, 
as  indicated  in  the  opinion  on  the  motion  to  dismiss,  does  not 
deprive  this  court  of  its  constitutional  power  to  issue  writs 
of  mandamus  in  these  cases,  ^uch  was  conceded  by  leading 
counsel  for  Mr.  Dickey.  Further  on  it  is  provided  that  if 
the  court  shall  find  "that  any  petition  filed  is  not  legally 
sufficient,  the  court  may  enjoin  the  Secretary  of  State  and 
all  other  officers"  from  placing  the  measure  upon  the  official 
ballot.  It  thus  appears  that  the  legislature  never  thought 
that  the  Secretary  of  State  was  beyond  the  reach  of  the 
courts.  This  act  of  1909  very  properly  recognizes  that  the 
acts  of  the  Secretary  of  State  are  ministerial,  with  some  dis- 
cretion to  be  exercised  by  him.  The  legislature  clearly  had 
no  idea  that  the  Secretary  of  State  was  a  part  of  the  legis- 
lative department  of  government,  and  therefore  above  and 
beyond  the  courts.  This  section  also  says  that  if  the  court 
decides  that  the  petition  "is  legally  sufficient,"  then  the 
Secretary  of  State  shall  be  directed  to  file  the  same,  but  if 
"not  legally  sufficient,"  the  court  shall  enjoin  the  Secretary 
of  State  and  all  other  officers  from  placing  the  same  upon  the 
official  ^"***  ballot.  From  this  it  is  clear  that  there  is  a  duty 
enjoined  upon  the  Secretary  of  State  to  examine  into  the  legal 
sufficiency  of  these  petitions  and  to  file  or  not  file  them  as 
his  discretion  dictates.  From  his  ruling  or  action  redress  is 
left  to  the  courts.     In  this  connection  it  should  also  be  re- 
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membercd  that  under  the  constitution  the  measure  itself  i.^  a 
part  of  the  petition.  It  says,  "every  such  petition  shall 
include  the  fxtXl  text  of  the  measure  so  proposed."  The  italics 
are  ours.  So  that  in  determining  the  sufficiency  of  the  peti- 
tion, both  the  courts  and  the  Secretary  of  State  have  to 
consider,  in  a  way,  the  proposed  measure.  This  because  it 
must  be  included  in  the  petition.  We  do  not  mean  to  say 
that  either  the  Secretary  of  State  or  the  courts  should  hold 
the  petition  bad  on  the  sole  ground  that  the  measure  was 
unconstitutional,  because  it  is  not  necessary  to  pass  upon  that 
question  for  a  full  determination  of  this  case.  Let  the  evils 
of  the  hour  be  determined  during  the  hour.  But  this  is 
adrift.  Going  "back  to  the  question  as  to  the  status  of  the 
Secretary  of  State  in  initiative  and  referendum  proceedings, 
we  find  that  the  first  lines  of  section  4  recognize  that  the 
Secretary  of  State,  in  the  exercise  of  his  discretion,  might 
refuse  to  file  some  petitions,  and  throughout  this  entire  sec- 
tion is  strong  legislative  construction  adverse  to  the  conten- 
tion of  learned  counsel  for  oMr.  Dickey.  Not  only  does  the 
act  of  1909  recognize  that  the  Secretary  of  State  is  a  min- 
isterial officer,  rather  than  a  cog-wheel  in  the  legislative  de- 
partment, but  the  initiative  and  referendum  amendment  itself 
does  not  look  upon  him  otherwise.  As  to  an  election  upon 
referred  laws,  the  election  may  be  ordered  in  two  ways: 
1.  By  the  legislature  itself;  or  2.  By  the  Secretary  of  State 
upon  the  receipt  of  proper  petitions.  The  constitution  reads : 
"The  second  power  is  the  referendum,  and  it  may  be  ordered 
(except  as  to  laws  necessary  for  the  immediate  preservation 
of  the  public  peace,  health  or  safety  and  laws  making  appro- 
priations for  the  current  expenses  '*^^  of  the  state  govern- 
ment, for  the  maintenance  of  the  state  institutions  and  for 
the  support  of  public  schools)  either  by  the  petition  signed 
by  five  per  cent  of  the  legal  voters  in  each  of  at  least  two- 
thirds  of  the  congressional  districts  in  the  state,  or  by  the 
legislative  assembly,  as  other  bills  are  enacted.  Referendum 
petitions  shall  be  filed  with  the  Secretary  of  State  not  more 
than  ninety  days  after  the  final  adjournment  of  the  session 
of  the  legislative  assembly  which  passed  the  bill  on  which  the 
referendum  is  demanded." 

It  is  clear  that  the  referendum  power  may  be  put  in  motion 
by  either  the  Secretary  of  State  or  the  legislature,  but  it 
will  be  observed  that  certain  kinds  of  laws  cannot  be  referred. 
Does  not  this  contemplate  that  the  Secretary  of  State  shall 
examine  the  petitions  and  see  that  the  petition  is  sufficient 
under  the  constitution  and  laws?  Suppose  a  petition  for  a 
reference  of  the  law-making  appropriation  for  the  current 
expenses  should  be  presented  to  the  Secretary  of  State,  is  it 
to  be  said  that  he  could  not  refuse  to  file  such  a  petition  ?  Is 
there  not  a  power  there  for  him  to  judge  as  to  the  sufficiency 
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of  the  petitions  under  the  exceptions  in  the  constitution 
itself?  The  same  applies  to  laws  as  to  the  public  peace,  health 
and  public  institutions.  Are  these  la^vs  to  be  suspended  until 
action  by  the  people  or  has  the  Secretary  of  State  some  dis- 
cretion? Clearly  the  latter.  The  legal  sufficiency  of  the 
petition  is  determined  from  an  examination  of  the  petition 
and  the  attached  measure,  which  is  a  part  thereof.  An  exam- 
ination of  the  law  and  the  constitution  forces  me  to  the  con- 
clusion that  the  functions  of  the  Secretary  are  those  of  a 
ministerial  officer,  with  the  usual  discretions  lodged  in  such 
ofiicer,  and  not  those  of  a  cog-wheel  in  the  legislative  depart- 
ment. As  above  stated,  and  as  shown  by  the  cases  cited,  the 
abuse  of  discretion  can  be  reached  by  the  courts.  I  therefore 
have  no  doubt  that  this  court  is  fully  possessed  of  juris- 
diction, and  that  ^^^  the  writ  should  be  denied  upon  the 
grounds  stated  in  the  opinion  of  Fox,  C.  J.,  and  it  may  be 
upon  other  points  made. 

Fox,  C.  J.,  Gantt  and  Burgess,  JJ.,  concur  in  these  views 
also;  Lamm  and  Woodson,  JJ.,  dissent;  Valliant,  J.,  absent. 

DISSENTING  OPINION. 

"WOODSON,  J.  Entertaining  the  views  I  do  of  this  pro- 
ceeding, in  my  judgment  it  would  be  improper  for  me,  at  this 
time,  to  express  an  opinion  as  to  the  merits  of  the  case. 

I  am  unable  to  agree  with  our  learned  chief  justice  and 
other  of  my  associates  as  to  the  powers  and  duties  of  the 
Secretary  of  State  in  the  premises.  In  my  opinion  the  design 
of  the  legislature,  in  requiring  the  petitions  of  the  voters  to 
be  filed  with  the  Secretary  of  State,  was  simply  to  make 
him  the  custodian  of  the  petitions  and  other  proceedings  in 
initiative  and  referendum  legislation,  in  the  same  manner  as 
he  is  now  the  custodian  of  all  the  proceedings  leading  up  to 
legislation  to  be  enacted  by  the  General  Assembly  of  the 
state;  and  the  question  of  their  validity,  as  well  as  all  laws 
enacted  by  the  people  in  pursuance  thereof,  is  no  more  ad- 
dressed to  the  courts,  until  after  their  enactment,  than  are 
the  proposed  enactments  of  the  legislature.  It  is  conceded 
by  all  that  a  proposed  bill,  however  offensive  it  may  be  to  the 
organic  law  of  the  state,  pending  in  the  legislature,  cannot 
be  controlled  by  the  courts  prior  to  its  enactment,  for  the 
obvious  reasons,  first,  because  the  courts  have  no  authority 
or  jvirisdietion  over  the  legislature;  and,  second,  because  the 
bill  may  never  receive  the  sanction  of  that  law-making  power. 
And,  in  my  opinion,  the  same  is  true  of  the  initiative  and 
referendum.  The  courts  have  no  power  or  jurisdiction  to 
control  the  action  of  -the  sovereign  people  in  the  enactment 
of  laws;  and  they  may  repudiate  ^^^  the  proposed  legislation 
submitted  to  them  for  ratification,  which  fact  would  obviate 
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the  necessity  of  all  action  on  the  part  of  the  courts.  To  hold 
that  the  courts  cannot  control  the  people  themselves  in  such 
legislation  by  a  direct  proceeding  instituted  against  them,  but 
that  they  can  do  so  indirectly  by  controlling  the  action  of 
the  Secretary  of  State,  who  is  but  their  representative,  is  to 
ignore  that  legal  maxim  which  prohibits  that  from  being 
done  indirectly  which  may  not  be  done  directly. 

The  mere  fact  that  the  initiative  and  referendum  act  pro- 
vides that,  in  case  the  Secretary  of  State  should  refuse  to 
file  the  petitions  mentioned  therein,  etc.,  is  no  authority  for 
holding  that  he  possesses  a  judicial  or  discretionary  power 
to  pass  upon  their  validity.  In  my  opinion,  that  provision 
of  the  act  was  inserted  not  for  the  purpose  of  vesting  that 
power  in  him,  but  for  the  purpose  of  making  it  clear  that 
he  had  no  such  power  and  could  be  compelled  by  the  courts 
to  file  the  petitions  regardless  of  his  opinion  of  their  valid- 
ity; otherwise,  that  provision  of  the  act  is  meaningless,  for 
the  reason  the  courts  already  possessed  the  power,  under  the 
general  laws  of  the  state,  to  control  the  discretionary  powers 
of  the  Secretary  of  State  whenever  he  abused  or  unwisely 
exercised  that  discretion. 

Since  the  adoption  of  the  initiative  and  referendum  act 
there  are  two  law-making  powers  in  this  state,  namely,  the 
people  themselves  and  the  legislature ;  and  the  courts  have 
no  more  power  to  control  the  action  of  the  former  than  they 
have  to  control  the  action  of  the  latter. 

In  my  opinion  it  would  be  just  as  appropriate  to  pass  upon 
the  validity  of  or  to  construe  a  will  when  presented  for 
probate  as  it  would  be  to  pass  upon  the  validity  of  a  law 
or  any  of  its  preliminary  steps  prior  to  its  enactment. 

I  believe  this  proceeding  is  premature,  and  therefore  dis- 
sent from  the  conclusion  reached  by  my  associates,  *^^  and 
express  nq  opinion  at  this  time  touching  the  merits  of  the 
proceeding. 

ON  MOTION  FOR  REHEARING, 

PER  CURIAM.  There  is  nothing  new  in  the  motion  for 
rehearing  in  this  case,  with  one  exception.  It  goes  over  the 
questions  argued  at  length  by  counsel  in  oral  argument  and 
in  brief  on  file,  all  of  which  were  fully  gone  over  and  con- 
sidered by  the  court  in  the  preparation  of  the  opinions  herein. 
The  suggestions  in  support  of  the  motion  do  urge,  contrary 
to  the  argument  of  the  distinguished  counsel  who  closed  the 
case  for  relator,  that  they  never  claimed  that  the  Secretary 
of  State  was  other  than  a  ministerial  officer.  The  argument 
was  public  and  the  opinion  properly  quoted  counsel.  In  fact, 
the  cases  relied  upon  were  along  the  Hne  that  the  Secretary 
of  State  was  a  part  of  the  legislature.  There  is,  as  above 
indicated,  but  one  new  subject.     The  suggestions,  for  what 


Aug.  1910.]  State  v.  Roach.  663 

purpose  we  know  not,  urge  that  if  this  proposed  amendment 
is  in  fact  not  an  amendment  but  a  legislative  act,  then  the 
present  proposed  prohibition  amendment  is  fatally  defective. 
The  proposed  prohibition  amendment  has  nothing  to  do  with 
this  case;  no  one  has  questioned  the  validity  of  that  amend- 
ment ;  it  is  not  before  the  court ;  however,  it  may  be  added 
that  the  question  of  prohibition  is  a  subject  matter  for 
amendment  to  the  constitution,  as  well  as  a  subject  matter 
for  the  statutes,  and  we  apprehend  that  possibly  these  inter- 
ested have  seen  to  it  that  the  proposed  measure  was  consti- 
tutional in  character  rather  than  legislative.  In  other  words, 
the  sale  of  liquor  may  be  regulated  permanently  or  tempo- 
rarily. Where  the  sale  is  prohibited  by  law,  the  law  passed 
by  one  legislature  may  be  repealed  by  the  next.  This,  in  one 
sense,  gives  the  temporary  or  legislative  character.  When 
prohibited  by  the  constitution  or  organic  law,  it  has  a  degree 
of  permanency.  It  prohibits  "^^^  later  legislative  action.  It 
remains  so  until  the  makers  of  the  organic  law  again  speak. 

Not  so  with  the  alleged  amendment  now  before  us.  Its 
temporary  character  is  written  upon  its  face.  In  fact,  as 
stated  in  the  opinions,  it  is  not,  and  cannot  be,  construed  as 
a  constitutional  amendment. 

This  suggestion  about  the  proposed  prohibition  amendment 
being  the  only  new  matter,  the  motion  for  rehearing  should 
be  and  is  overruled. 

Fox,  C.  J.,  and  Gantt,  Burgess  and  Graves,  JJ.,  concur  in 
the  foregoing ;  Lamm,  J.,  dissents ;  Woodson,  J.,  still  adheres 
to  views  expressed  in  the  opinion  by  him  filed,  and  expresses 
no  further  opinion ;  Vailiant,  J.,  absent. 


As  to  When  Mandamus  is  the  Proper  Eemedy  Against  Public  Officers, 
see  the  note  to  State  v.  Gardner,  98  Am.  St.  Rep.  863.  The  kinds 
of  duties  the  performance  of  which  may  be  compelled  by  mandamus 
are  discussed  in  the  note  to  Ward  v.  Commissioners,  125  Am.  St.  Eep. 
492. 

In  a  Mandamus  Proceeding  to  Compel  the  Secretary  of  State  to  per- 
form the  purely  ministerial  duty  imposed  upon  him  by  the  statute 
and  the  constitution  to  file  initiative  petitions  for  the  submission  of 
an  amendment  to  the  constitution  to  a  vote  of  the  people,  respondent 
will  not  be  permitted,  as  a  part  of  his  defense,  to  question  the  validity 
of  Buch  projjosed  amendment  upon  the  ground  that  it  is  violative  of 
an  act  of  Congress,  the  terms  and  conditions  of  which  have  been 
accepted  by  the  state,  and  for  that  reason  will  be  void,  if  adopted: 
Threadgill  v.  Cross,  26  Okl.  403,  138  Am.  St.  Eep,  964. 
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KINGSBURY  v.  BAZELEY. 

[75  N.  H.  13,  70  Atl.  916.] 

LEQACmS — Payment  and  Interest. — Ordinarily,  in  the  ab- 
sence of  any  provision  in  the  will  as  to  the  time  of  payment,  pecuni- 
ary legacies  are  payable  at  the  end  of  the  year  from  the  death  of 
the  testator,  without  interest,  but  if  not  then  paid,  they  bear  in- 
terest at  the  legal  rate,     (p.  665.) 

INHERITANCE  TAX— CTharity.— A  Provision  in  a  Will,  mak- 
ing bequests  to  various  individuals,  to  various  charitable  institutions, 
and  to  individuals  in  trust  for  a  charitable  use,  that  the  executors 
pay  from  the  estate  any  and  all  inheritance  and  succession  taxes 
upon  any  legacies  given  to  individuals,  has  no  reference  to  the  legacy 
given  to  the  individuals  in  trust  for  a  charitable  use.     (p.  666.) 

INHERITANCE  TAX — Deducted  from  Legacy. — The  inherit- 
ance tax  imposed  upon  property  distributed  through  the  courts  of 
this  state  is  deducted  from  the  legacy,  and  ia  not  a  part  of  the 
expenses  of  administration,     (p.  667.) 

INHERITANCE  TAX — Conflict  of  Laws — ^Expense  of  Admin- 
istration.— The  payment  of  an  inheritance  tax  by  the  executors  to 
a  foreign  state  in  order  to  obtain  property  there  situated  should,  in 
the  absence  of  a  contrary  intention  expressed  in  the  will,  be  re- 
garded as  an  expense  of  administration,  to  be  paid  from  the  general 
property  of  the  estate,  and  not  as  a  charge  pro  rata  upon  specific 
legacies.     (^.  669.) 

Bill  in  equity  by  executors  for  a  construction  of  a  will  of  a 
testator  and  advice  as  to  their  duty.  The  seventh  clause  of  the 
will  referred  to  in  the  opinion  is  as  follows:  "In  memory  of 
my  sister,  Jennie  Evelyn  Ball,  I  give  and  bequeath  to  my 
niece,  Margaret  Chapin  Bazeley,  and  to  Mrs.  Louis  Derr  of 
Brooldine,  Massachusetts,  the  sum  of  one  hundred  thousand 
dollars,  to  be  used  by  them  or  the  survivor  of  them,  or  their 
successors,  for  the  purpose  of  establishing  and  maintaining  a 
summer  home  for  poor  children  and  their  mothers,  or  for  poor 
children  alone,  or  for  working  girls,  as  in  their  judgment  may 
be  best  calculated  to  promote  the  welfare  of  such  children, 
mothers,  or  working  girls." 

The  eighty-second  clause  of  the  will  is  as  follows :  "I  give  the 
following  directions  to  my  executors :  In  case  my  estate  should 

(664) 
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prove  insufficient  for  the  paj-ment  of  all  the  pecuniary  lega- 
cies and  bequests  herein  given,  I  direct  them  to  apply  my 
estate  first  to  the  payment  in  full  of  the  legacies  given  to  my 
relations,  second  to  the  pnyment  of  the  legacies  given  to  other 
individuals,  and  third  to  the  payment  of  legacies  and  devises 
to  institutions  and  corporations  in  such  proportions  as  the 
residue  divided  pro  rata  shall  suffice  for,  and  this  direction 
is  to  apply  as  well  to  all  those  legacies  given  in  trust,  it  being 
my  wish  that  individuals  should  be  fully  paid  and  that  all 
institutions  and  corporations  named  herein  should  be  paid 
pro  rata  from  my  estate  in  case  of  an  insufficiency.  And  I 
further  direct  that  my  executors  pay  from  my  estate  any  and 
all  inheritance  and  succession  taxes  that  may  become  due  upon 
any  legacies  given  by  this  will  to  individuals,  so  that  said  lega- 
tees may  be  benefited  to  the  full  amount  of  their  respective 
legacies." 

Charles  H.  Hersey,  for  the  plaintiffs. 

Richard  D.  Ware,  pro  se,  and  for  Margaret  Chapin  Bazeley. 

John  E.  Allen,  for  the  town  of  Winchester. 

Cain  &  Benton,  for  the  Keene  Humane  Society. 

1*  PARSONS,  C.  J.  The  questions  submitted  are:  (1) 
From  what  time  and  at  what  rate  is  interest  payable  upon  the 
pecuniary  legacies  given  by  the  will?  (2)  Whether  any  in- 
heritance or  succession  ***  taxes  payable  upon  the  bequest 
made  by  the  seventh  clause  of  the  will  are  a  charge  against 
the  estate  or  the  legacy.  (3)  Whether  such  taxes  imposed 
upon  property  by  other  states  should  be  charged  as  an  ex- 
pense of  administration,  or  deducted  pro  rata  from  all  lega- 
cies, as  to  which  such  taxes  are  not  expressly  by  the  will 
charged  upon  the  estate. 

Ordinarily,  in  the  absence  of  any  provision  in  the  will  as  to 
th-e  time  of  payment,  pecuniary  legacies  are  payable  at  the 
end  of  the  year  from  the  death  of  the  testator,  without  in- 
terest; but  if  not  then  paid,  they  bear  interest  after  the  ex- 
piration of  the  year:  Loring  v.  Woodward,  41  N.  H.  391; 
Rice  V.  Boston  etc.  Society,  56  N.  H.  191 ;  Tilton  v.  American 
B.  Society,  60  N.  H.  377,  49  Am.  Rep.  321.  Upon  grounds 
apparently  satisfactory  to  all"  parties,  the  superior  court  ruled 
that  interest  on  the  gift  contained  in  the  seventh  clause  should 
be  limited  to  the  income  on  certain  securities.  No  exception 
was  taken  to  this  ruling,  and  no  question  was  transferred  for 
consideration.  It  is  not  found  that  the  remaining  pecuniary 
legacies  are  affected  in  any  way  by  the  same  facts,  or  by  a  like 
situation  to  that  which  appears  to  be  considered  sufficient  to 
authorize  the  ruling  as  to  this  legacy.  No  other  reason  ap- 
pearing for  excluding  thom  from  the  ordinary  rule,  interest 
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is  payable  upon  them  after  the  expiration  of  one  year  after 
the  testator's  death,  at  the  legal  rate:  Pub.  Stats.,  c.  203, 
sec.  1. 

"Whether  inheritance  or  succession  taxes  are  a  charge  against 
the  estate,  or  are  to  be  deducted  from  the  several  legacies,  is  a 
question  of  intention  which  the  will  makes  clear  as  to  all  lega- 
cies to  individuals  by  the  concluding  sentence  of  the  eighty- 
second  clauses  "And  I  further  direct  that  my  executors  pay 
from  my  estate  any  and  all  inheritance  and  succession  taxes 
that  may  become  due  upon  any  legacies  given  by  this  will  to 
individuals,  so  that  said  legatees  may  be  benefited  to  the  full 
amount  of  their  respective  legacies."  This  language  has  no 
reference  to  the  legacy  given  by  the  seventh  clause  to  Mar- 
garet Chapin  Ba2;eley  and  Mrs.  Louis  Derr,  for  the  purpose  of 
establishing  and  maintaining  a  summer  home  for  poor  chil- 
dren and  their  mothers,  for  it  was  not  the  testatrix's  intent 
that  the  individuals  named  as  trustees  to  administer  the  fund 
bequeathed  by  this  legacy  should  be  benefited  by  any  part  of 
the  fund;  consequently,  the  reason  given  for  the  payment  of 
the  legacy  tax  upon  gifts  to  individuals,  that  the  "legatees 
may  be  benefited  to  the  full  amount  of  their  respective  lega- 
cies," can  have  no  application.  In  a  sense,  all  the  gifts  for 
charitable  purposes  are  gifts  for  the  benefit  of  individuals ;  but 
such  gifts  are  "for  the  benefit  of  an  indefinite  number  of  per- 
sons," and  not  for  particular  individuals.  Such  gifts  are  not 
gifts  to  the  individuals,  but  to  the  class.  The  trustees  named 
in  the  seventh  ^*^  clause  are  not  within  the  language  of  the 
eighty-second,  because  the  gift  is  not  for  their  benefit.  The 
individuals  for  whose  benefit  the  gift  is  made  are  also  ex- 
cluded, because  the  gift  is  not  for  individuals,  but  for  a  Gifts'^!. 

The  remaining  question,  whether  succession  or  inheritance 
taxes  paid  in  another  jurisdiction  to  get  possession  of  the 
property  for  administration  by  the  courts  of  the  state  of  the 
testator's  domicile  are  a  charge  against  the  estate  as  expenses 
of  administration,  or  deductible  pro  rata  from  the  various 
legacies,  is  one  of  greater  difficulty.  It  seems  to  be  an  en- 
tirely new  question.  No  case  is  cited  in  which  it  has  been 
considered.  None  has  been  found  in  which  the  precise  ques- 
tion has  been  raised,  though  it  is  understood  that,  in  reliance 
upon  the  language  of  the  court  in  considering  questions  more 
or  less  analogoiLs,  it  is  ruled  in  New  York  that  such  taxes  are 
to  be  deducted  from  the  legacy,  and  in  Massachusetts  that 
they  should  not  be:  In  re  Swift's  Estate,  137  N.  Y.  77,  32 
N.  E.  1096,  18  L.  R.  A.  709 ;  Hooper  v.  Shaw,  176  Mass.  190, 
57  N.  E.  361;  Leg.  &  Succ.  Tax  Mass.  (1906),  7,  8.  But  since 
it  was  perfectly  competent  for  the  testatrix  to  provide  by  will 
how  these  charges  should  be  treated,  the  question  must  be  one 
of  intention.  The  varying  nature  of  the  property,  its  situa- 
tion, the  character  of  the  gift  (whether  specific  or  otherwise), 
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and  other  evidentiary  matters  competent  upon  the  ascertain- 
ment of  the  expressed  intention,  may  justify  different  conclu- 
sions from  almost  identical  language.  From  the  nature  of 
the  question,  no  rule  can  be  laid  down  which  will  solve  all 
cases. 

The  inheritance  tax  imposed  upon  property  distributed 
through  the  courts  of  this  state  is  deducted  from  the  legacy, 
and  is  not  a  part  of  the  expenses  of  administration :  Laws 
1905,  c.  40,  sec.  5.  A  testator  is  presumed  to  have  made  his 
will  having  in  view  the  law  of  his  domicile :  Mann  v.  Carter, 
74  N.  H.  345,  68  Atl.  130,  15  L.  R.  A.,  N.  S.,  150;  Harris  v. 
Ingalls,  74  N.  H.  339,  68  Atl.  34.  Hence,  a  testator  who 
makes  no  provision  for  the  payment  of  such  taxes  from  his 
estate  must  have  intended  the  actual  benefit  to  be  received  by 
the  subject  of  his  bounty  to  be  as  much  less  than  the  sum 
named  in  his  will  as  he  is  presumed  to  have  known  the  state 
would  take  for  itself  in  executing  his  expressed  wish  for  the 
transmission  of  his  property.  In  a  gift  of  specific  personal 
property  located  in  a  foreign  state,  the  amount  demanded  by 
such  state  as  the  price  of  the  transfer  of  the  title  may  nat- 
urally be  a  charge  against  the  subject  of  the  legacy — not 
because  of  the  testator's  presumed  familiarity  with  the  law  of 
the  jurisdiction  where  his  property  is  located,  but  because 
under  that  law  he  has  not  the  power  to  transfer  by  will  the 
entire  tit^e.  The  intention  apparent  from  the  words  of  the 
will  is  effectuated  as  near  as  may  be  by  the  transfer  of  all  of 
the  title  the  testator  was  capable  of  transmitting — the  title 
charged  with  the  duty.  *''  Whether  the  distribution  is  ef- 
fected by  the  state  of  the  domicile  or  by  that  of  the  locus  of  the 
property,  the  law  of  the  distribution  is  that  of  the  state  of  the 
domicile :  Mann  v.  Carter,  74  N.  H.  345,  68  Atl.  130,  15  L.  R. 
A.,  N.  S.,  150.  A  statutory  requirement,  that  unless  other- 
wise provided  by  the  will  foreign  death  duties  should  be 
treated  as  expenses  of  administration,  would  as  efficiently  pro- 
vide for  their  payment  out  of  the  general  estate  as  an  express 
direction  of  the  will.  Similarly,  a  statute  of  this  state,  'pro- 
viding that  in  the  distribution  of  the  estate  of  a  decedent  here 
the  same  effect  should  be  given  to  the  laws  of  a  foreign  state 
imposing  inheritance  or  succession  taxes  upon  property  of  the 
decedent  found  therein  as  would  be  given  if  the  distribution 
were  made  under  the  laws  of  the  state  imposing  the  tax,  would 
also  determine  the  question.  In  the  absence  of  statutory  pro- 
visions on  the  subject,  the  question  seems  to  be,  What  force, 
if  any,  can  be  given  the  foreign  law  in  the  distribution  under 
New  Hampshire  law?  This  must  be  the  sole  question,  unless 
there  can  be  drawn  from  the  terms  of  the  will,  expressly  or 
by  implication,  evidence  sufficient  to  justify  a  conclusion  as  to 
the  testator's  intention. 
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In  a  gift  of  a  pecuniary  legacy  of  a  certain  amount,  the 
apparent  intention  is  to  benefit  the  legatee  to  the  full  amount 
named.  If  such  will  is  to  be  administered  by  the  law  of  a 
jurisdiction  imposing  no  inheritance  tax,  or  none  upon  the 
class  to  which  the  legatee  belongs,  the  purpose  to  transmit 
the  full  amount  to  such  legatee  would  seem  clear  when  the 
will  is  read  in  the  light  of  the  law  by  which  it  is  to  be  given 
effect.  The  conclusion  that  a  less  sum  was  intended,  be- 
cause at  the  time  of  the  testator's  death  some  portion  of  his 
property  happened  to  be  within  a  jurisdiction  imposing  a  tax 
upon  such  a  transfer,  seems  strained  and  illogical.  The  sole 
ground  upon  which  the  collection  of  such  tax  by  the  state  of 
the  locus  of  the  property,  when  different  from  that  of  the 
testator's  domicile,  can  be  sustained  is  the  jurisdiction  over 
the  property  which  is  given  by  its  situs:  Gardiner  v.  Carter, 
74  N.  H.  507,  69  Atl.  939 ;  Callahan  v.  Woodbridge,  171  Mass. 
595,  51  N.  E.  176.  To  hold  that  the  effect  of  the  foreign  law 
is  to  reduce  the  legacy  given  by  the  will  construed  in  accord- 
ance with  the  law  of  the  testator's  domicile  is  to  permit  the 
foreign  law  to  regulate  the  testamentary  capacity  of  a  citizen 
of  this  state.  But  the  foreign  law  cannot  extend  beyond  the 
jurisdiction  which  created  it.  If  the  rights  in  controversy 
depend  upon  the  foreign  law,  those  rights  are  determined  in 
accordance  wdth  that  law:  IMacDonald  v.  Grand  Trunk  Rv. 
Co.,  71  N.  H.  448,  93  Am.  St.  Rep.  550,  52  Atl.  982,  59  L.  R. 
A.  448.  But  when  the  right  involved  depends,  not  upon  the 
foreign  law,  but  upon  that  of  the  forum,  the  foreign  law  is 
immaterial  'and  incompetent  upon  the  question  at  issue.  "It 
is  obvious  that  the  state  has  no  jurisdiction  over  a  right  of  suc- 
cession which  accrues  under  the  law  of  *®  the  foreign  state. 
That  is  something  in  which  this  state  has  no  interest  and  with 
which  it  is  not  concerned":  In  re  Bronson,  150  N.  Y.  1,  55 
Am.  St.  Rep.  632,  44  N.  E.  707,  34  L.  R.  A.  238. 

As  the  foreign  tax  depends  upon  the  jurisdiction  over  the 
property,  and  is  not  sustainable  as  a  regulation  of  the  exercise 
of  testamentary  power  by  the  citizen  of  another  state,  it  fol- 
lows that  the  tax  is  merely  a  charge  upon  the  particular  prop- 
erty and  not  upon  pecuniary  legacies  given  by  the  will.  That 
the  foreign  state  may  regulate  the  amount  of  the  imposition 
made  by  it,  or  determine  whether  it  Avill  make  any  at  all  oy 
the  character  of  the  legacies  given  by  the  will,  is  immaterial. 
Having  jurisdiction  over  the  property,  it  is  for  such  state 
alone  to  determine  upon  what  basis  it  will  exact  payment. 
While  in  giving  effect  to  a  foreign  will  courts  are  governed 
by  the  law  of  the  testator's  domicile,  it  has  never  been  held 
that  in  the  administration  of  an  estate  the  cofirts  of  the  tes- 
tator's domicile  would  be  governed  by  the  law  of  the  situs  of 
personal  property.  The  estate  within  the  control  of  the  court 
is  to  be  axiministered  according  to  the  law  of  the  state.     The 
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property  to  be  administered  embraces  all  that  was  originally 
within  the  state,  or  which  the  executor  has  been  able  to  find 
elsewhere  and  bring  here.  Whatever  sums  the  executor  may 
be  obliged  to  pay  to  bring  the  property  within  the  state  merely 
reduce  the  amount  within  the  control  of  the  court. 

No  ground  can  be  found,  in  the  absence  of  a  direction  either 
express  or  implied  in  the  will,  for  a  pro  rata  distribution 
among  all  the  pecuniary  legacies  of  the  sums  paid  as  foreign 
death  duties.  On  account  of  some  legacies  a  charge  may  be 
made  in  some  states  and  not  in  others.  A  deduction  fi-om  a 
legacy  on  account  of  a  tax  imposed  on  others  in  a  particular 
jurisdiction  would  not  be  supported  by  any  basis  of  reason. 
The  only  method  which  could  be  followed  w^ould  be  the  divi- 
sion of  the  legacies  into  as  many  classes  as  were  made  by  the 
laws  of  all  the  states  in  which  property  was  found,  and  a  divi- 
sion of  the  sums  paid  pro  rata  among  each  class.  This  would 
plainly  be  an  administration  of  the  estate  according  to  laws 
which  have  no  force  here,  and  which  cannot,  in  the  absence  of 
legislative  authority  for  such  course,  properly  be  followed. 
The  executors  have  in  hand,  if  they  are  ready  to  settle,  so 
much  property.  The  will,  construed  by  the  law  of  this  state, 
directs  how  the  distribution  shall  be  made.  The  fact  that  the 
executors  have  less  than  they  would  have  had,  except  for  the 
demands  of  jurisdictions  to  which  they  were  obliged  to  go  to 
get  the  property  and  bring  it  here  for  distribution,  cannot 
alter  the  law  of  the  state  or  the  terms  of  the  will.  In  the  ab- 
sence of  evidence  from  which  a  contrary  direction  can  be  im- 
plied from  the  will,  the  amounts  deducted  by  other  states 
before  permitting  the  *^  transfer  of  property  within  their 
limits  to  the  executor  for  distribution  here  (Greves  v.  Shaw, 
173  Mass.  205,  53  N.  E.  372)  is  not  property  within  this  state 
for  distribution.  The  executors  are  chargeable  only  for  what 
has  come  to  their  hands — the  property  less  the  duties  paid. 
If  they  charge  themselves  with  the  full  value  of  the  property, 
a  practical  method  of  accounting  would  permit  them  to  dis- 
charge themselves  by  accounting  for  the  foreign  duties  paid 
as  expenses  of  administration. 

In  the  present  case  there  are  no  facts  showing  an  intention 
to  charge  the  pecuniary  legacies  with  foreign  duties  for  the 
benefit  of  the  residuary  legatees.  "There  is  a  class  of  cases 
where  the  residuary  bequest,  by  reason  of  the  special  circum- 
stances of  the  case,  has  been  construed  as  a  particular  legacy, 
not  liable  to  fail,  except  ratably  with  the  other  legacies,  on 
account  of  any  unexpected  deficiency  of  the  estate,  or  to  be 
augmented  by  the  unforeseen  failure  of  the  other  legacies": 
2  Redfield  on  Wills,  447;  Dyose  v.  Dyose,  1  P.  Wins.  305. 
There  is  nothing  in  the  present  case  tending  to  show  that  the 
residuary  bequest  was  intended  as  anything  except  the  ordi- 
nary disposal  of  a  residuum  which  might  be  left,  while  the 
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first  part  of  the  eighty-second  clause  establishes  that  the  tes- 
tatrix considered  the  possibility  that  the  residuary  legatees 
would  receive  nothing.  In  the  latter  part  of  the  same  clause 
the  testatrix  directs  her  executors  to  pay  any  and  all  inheri- 
tance and  succession  taxes  that  may  become  due  upon  any 
legacies  given  to  individuals.  This  implies  a  recognition  of 
the  possibility  of  such  taxes  and,  as  to  legatees  other  than  in- 
dividuals, a  purpose  that  the  duties  legally  chargeable  upon 
such  legacies  should  be  borne  by  them;  but  as  the  foreign 
duties  are  not  due  upon  the  legacies  given  by  the  will,  but  are 
a  deduction  from  property  which  may  be  used  in  carrying  out 
the  purpose  of  the  will,  the  language  is  insufficient  to  require 
the  court  to  administer  the  law  of  all  the  states  in  which  prop- 
erty may  have  been  found  and  taxes  paid. 
Case  discharged. 

Young,  J.,  did  not  sit ;  the  other  concurred. 


InherUaTu;e  Taxation  is  the  subject  of  a  note  to  English  v.  Crenshaw, 
127  Am.  St.  Rep.  1035;  Neilson  v.  Russell,  76  N.  J.  L.  655,  131  Am. 
St.  Rep.  673. 

The  Payment  of  Legacies  is  discussed  in  the  note  to  Brill  v.  Wright, 
8  Am.  St.  Rep.  722. 


DANFORTH  v.  FISHER. 

[75  N.  H.  Ill,  71  Atl.  535.] 

MASTER'S  LIABILITY  to  Stranger  for  Servant's  Acts. — The 
test  to  determine  whether  a  master  is  liable  to  a  stranger  for  the 
consequences  of  his  servant's  misconduct  is  to  inquire  whether  the 
latter  was  doing  what  he  was  employed  to  do  at  the  time  he  caused 
the  injury  complained  of.  If  he  was  not  acting  within  the  scope  of 
his  employment,  the  master  is  not  liable,     (p.  671.) 

A  MASTER  IS  NOT  LIABLE  for  an  Injury  Caused  by  the 
negligence  of  a  servant  using  his  property  without  his  knowledge  or 
consent  and  outside  the  scope  of  the  servant's  duty.     (p.  671.) 

AUTOMOBILES — Unauthorized  Use — Liability  of  Owner. — 
There  is  nothing  so  inherently  dangerous  about  an  automobile  as  to 
render  the  owner  thereof  liable  for  injuries  inflicted  thereby  when 
in  the  possession  of  a  third  person  without  authority  of  the  owner. 
(p.  672.) 

A  MASTER  IS  NOT  LIABLE  to  a  Third  Person  for  injury  by 
a  servant,  known  to  him  to  be  unskillful  and  careless,  where  the 
injury  was  not  inflicted  in  the  course  of  the  servant's  employment, 
and  such  employment  was  not  the  cause  of  the  injury,     (pp.  672,  673.) 

Osgood  &  Osgood,  for  the  plaintiff. 

Branch  &  Branch,  for  the  defendant. 

***  YOUNG,  J".     1.  However  it  may  be  in  other  jurisdic- 
tions, in  this  state  the  test  to  determine  whether  a  master  is 
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liable  to  a  stranger  for  the  oonsequenees  of  his  servant's  mis- 
conduct is  to  inquire  whether  the  latter  was  doin<?  what  he 
was  employed  to  do  at  the  time  he  caused  the  injury  com- 
plained of.  If  he  was,  the  fact  that  he  was  not  doing  it  in 
the  way  expected  is  immaterial :  Rowell  v.  Boston  &  ]\I.  R.  R., 
68  N.  H.  358,  44  Atl.  488.  But  if  at  the  time  he  did  the  act 
which  caused  the  injury  he  was  not  acting  ^athin  the  scope  of 
his  employment,  the  master  is  not  liable:  Cordner  v.  Boston 
&  M.  R.  R.,  72  N.  H.  413,  57  Atl.  234;  Turley  v.  Boston  &  M. 
R.  R.,  70  N.  H.  348,  47  Atl.  261 ;  Searle  v.  Parke,  68  N.  H.  311, 
34  Atl.  744;  Page  v.  Hodge,  63  N.  H.  610,  4  Atl.  805;  Andrews 
V.  Green,  62  N.  H.  436 ;  Grimes  v.  Keene,  52  N.  H.  330 ;  Wilson 
V.  Peverly,  2  N.  H.  548. 

At  5  o'clock  on  the  day  of  the  accident,  McCauley,  who  was 
employed  by  the  defendant  as  a  chauffeur,  took  the  automobile 
from  the  place  where  it  was  kept,  drove  to  the  defendant's 
sftore,  and  awaited  orders.  He  was  told  to  get  his  supper  and 
to  be  at  the  New  City  Hotel  with  the  automobile  at  a  quarter 
before  7  o'clock.  Afer  he  had  eaten  supper,  instead  of  tak- 
ing the  car  to  the  hotel  according  to  the  defendant's  order, 
he  drove  to  West  Manchester,  a  mile  or  two  distant  from  his 
boarding  place  and  in  an  opposite  direction  from  the  hotel,  for 
the  purpose  of  calling  upon  a  friend.  At  the  time  of  the 
accident  he  had  finished  his  call  and  was  on  his  way  to  the 
hotel. 

**^  Although  the  evidence  shows  that  McCauley  was  the  de- 
fendant's servant,  and  that  he  drove  the  automobile  against 
the  plaintiff's  horse  and  caused  the  animal  to  run  away,  it  also 
shows  that  he  took  the  automobile  without  the  defendant's 
permission  and  went  with  it  on  an  errand  of  his  own — that  he 
was  acting  for  himself,  and  not  for  the  defendant,  at  that  time. 
As  it  cannot  be  found  from  the  evidence  that  IMcCauley  was 
doing  what  he  was  employed  to  do  at  the  time  the  plaintiff- 
was  injured,  there  was  no  error  in  the  order  of  nonsuit, 

2.  The  plaintiff  contends  that  the  law  of  this  state  on  the 
subject  is  not  in  harmony  with  the  view  which  obtains  in  most 
common-law  jurisdictions.  That  his  contention  is  not  well 
founded  will  appear  from  an  examination  of  the  authorities: 
Perlstein  v.  American  Exp.  Co.,  177  Mass.  530,  59  N.  E.  194, 
52  L.  R.  A.  959 ;  McCarthy  v.  Timmin.s,  178  Mass.  378,  86  Am. 
St.  Rep.  490,  59  N.  E.  1038;  Stone  v.  Hills,  45  Conn.  44.  29 
Am.  Rep.  635 ;  Fiske  v.  Enders,  73  Conn.  338,  47  Atl.  681 ; 
Doran  v.  Thom.sen,  74  N.  J.  L.  445,  66  Atl.  897;  Quiglev  v. 
Thompson,  211  Pa.  107,  60  Atl.  506;  Lotz  v.  Hanlon,  217  Pa. 
339,  118  Am.  St.  Rep.  922,  66  Atl.  525,  10  L.  R.  A.,  N.  S.,  339, 
10  Ann.  Cas.  731 ;  Thorp  v.  Minor,  109  N.  C.  152,  13  S.  E.  702 ; 
Lewis  V.  Amorous,  3  Ga.  App.  50,  59  S.  E.  338;  Reaume  v. 
Newcomb,  124  Mich.  137,  82  N.  W.  806 ;  Revnolds  v.  Buck.  127 
Iowa,  601,  103  N.  W.  946 ;  Slater  v.  Advance  T.  Co.,  97  ]\Iinn. 
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305,  107  N.  W.  133,  5  L.  R.  A.,  N.  S.,  598 ;  Evans  v.  Dyke  A. 
S.  Co.,  121  Mo.  App.  266,  101  S.  W.  1132;  Jones  v.  Hoge, 
47  Wash.  663,  125  Am.  St.  Rep.  915,  92  Pac.  433,  14  L.  R.  A., 
N.  S.,  217;  Patterson  v.  Kates,  152  Fed.  481;  26  Cyc.  1538;  20 
Am.  &  Eng.  Ency.  of  Law,  163  et  seq. ;  34  Cent.  Dig.,  tit. 
••Master  and  Servant,"  sees.  1219,  1220. 

3.  The  defendant  is  not  liable  merely  because  he  was  the 
OAvner  of  the  automobile  by  which  the  plaintiff  was  injured. 
If  the  legislature  can  enact  that  an  automobile  or  its  owner 
shall  be  liable  for  any  injury  the  driver  may  do  to  others  when- 
ever the  driver  would  be,  it  has  not  seen  fit  to  do  so.  Nor  is 
there  any  force  in  the  plaintiff's  contention  that  the  owner  of 
an  automobile  is  liable  to  strangers  in  the  same  way  and  to  the 
same  extent  he  would  be  if  it  were  a  wild  animal.  If  it  were 
the  law  of  this  state  that  one  who  has  a  dangerous  element  or 
a  wild  animal  on  his  premises  is  liable  for  all  the  damage  it 
does  after  escaping  from  his  control,  that  rule  would  have  no 
application  to  the  facts  here  presented.  In  this  case  the  auto- 
mobile did  not  escape  from  the  defendant's  control;  it  w^as 
taken  from  him  by  McCauley.  There  is  nothing  inherently 
dangerous  about  an  automobile,  any  more  than  about  an  ax. 
Both  are  harmless  so  long  as  no  one  attempts  to  use  them, 
and  both  are  likely  to  injure  those  who  come  in  contact  with 
them  when  they  are  used  for  the  purpose  for  which  they  were 
intended. 

The  case  does  not  stand  exactly  as  it  would  if  the  defendant 
had  employed  McCauley  to  care  for  his  horse,  and  the  latter 
had  driven  the  animal  to  West  Manchester  and  left  it  un- 
hitched in  ^^^  the  street  while  he  made  a  call  upon  his  friend. 
In  such  case,  if  the  horse  ran  away  and  injured  a  third  per- 
son, there  would  be  a  basis  for  the  argument  that  McCauley 's 
wrongful  act  in  driving  the  horse  to  West  Manchester  was  the 
occasion,  and  his  leaving  it  unhitched  was  the  cause,  of  the 
injury:  Heves  v.  Wilkins,  194  Mass.  223,  120  Am.  St.  Rep. 
549,  80  N.  E.  449,  9  L.  R.  A.,  N.  S.,  223 ;  Ritchie  v.  Waller,  60 
Conn.  155,  38  Am.  St.  Rep.  361,  28  Atl.  29,  27  L.  R.  A.  161 ; 
Loomis  V.  Ilollister,  75  Conn.  275,  53  Atl.  579 ;  Joel  v.  Mori- 
son,  6  Oar.  &  P.  501. 

4.  If  it  were  conceded  that  McCauley  was  a  reckless  opera- 
tor and  that  the  defendant  was  aware  of  that  fact,  it  could 
not  be  found  that  the  continued  employment  of  a  careless  ser- 
vant by  the  defendant  was  the  legal  cause  of  the  plaintiff's 
injury.  Knowledge  that  McCauley  was  habitually  careless  in 
the  operation  of  the  automobile  has  no  tendency  to  prove  that 
the  defendant  ought  to  have  known  or  anticipated  that  he 
would  steal  the  vehicle,  or  use  it  for  his  own  purposes  con- 
trary to  the  owner's  explicit  order;  and  unless  that  fact  is 
found,  it  cannot  be  said  that  the  defendant's  fault  in  employ- 
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ing  a  chauffeur  whom  he  knew  to  be  reckless  was  the  cause  of 
the  plaintiff's  injury. 

The  question  whether  the  plaintiff  could  recover  if  the  de- 
fendant had  known  McCauley  was  likely  to  use  the  automobile 
without  permission  is  not  in  issue,  and  no  opinion  is  intended 
to  be  expressed  thereon. 

Exception  overruled. 

All  concurred. 


A  Master  is  Liable  for  the  Act  of  Eis  Servant  only  when  the  servant 
acts  within  the  scope  of  his  employment:  Robards  v.  P.  Bannon  Sewer 
Pipe  Co.,  130  Ky.  380,  132  Am.  St.  Rep.  394;  and  whether  he  so  acted 
is,  in  most  cases,  a  question  of  fact:  Ritchie  v.  Waller,  63  Conn.  155, 
38  Am.  St.  Rep.  361.  The  rule  is  that  if  the  act  was  done  without 
the  authority  of  the  master  and  not  for  the  purpose  of  executing 
his  orders  or  doing  his  work,  the  master  is  not  answerable;  but  if  it 
was  done  in  the  execution  of  the  authority  given  by  the  master  and 
for  the  purpose  of  performing  what  he  directed,  then  he  is  answer- 
able, whether  the  act  was  negligent  or  willful:  McCarthy  v.  Tim- 
mins,  178  Mass.  378,  86  Am.  St.  Rep.  490.  For  illustrations  of  this 
rule,  see  Ritchie  v.  "Walker,  63  Conn.  155,  38  Am.  St.  Rep.  361; 
Hayes  v.  Wilkins,  194  Mass.  223,  120  Am.  St.  Rep.  549.  As  to  the 
liability  of  the  owner  of  an  automobile  for  the  acts  of  his  chauffeur, 
see  Lotz  v.  Hanlon,  217  Pa.  339,  118  Am.  St.  Rep.  922;  Jones  v. 
Hoge,  47  Wash.  663,  125  Am.  St.  Rep.  915- 


DE  ROCHEMONT  v.  NEW  YORK  CENTRAL  AND 
HUDSON  RIVER  RAILROAD. 

[75  N.  H.  158,  71  Atl.  868.] 

ATTACHMENT — Property  of  Railroads. — The  mere  fact  that 
railroads  are  public  service  corporations  does  not  render  their  prop- 
erty exempt  from  attachment,     (p.  674.) 

ATTACHMENT  —  Railroad  Cars — Interstate  Commerce. — The 
attachment  of  a  freight-car,  ov/ned  by  a  railroad  company  engaged 
in  interstate  commerce,  when  not  in  actual  use,  does  not  violate  the 
commerce  clause  of  the  federal  constitution,     (p.  676.) 

CARRIERS — Right  to  Engage  in  Interstate  Business. — Section 
5258  of  the  United  States  Revised  Statutes  gives  railroads,  no  matter 
where  they  are  incorporated,  the  right  to  engage  in  interstate  busi- 
ness in  all  parts  of  the  United  States,  and  to  become  jointly  inter- 
ested with  roads  in  other  states,  in  the  interstate  business  originating 
on  their  lines,     (p.  676.) 

CARRIERS — ^Doing  Business  in  State. — A  railroad  company, 
owning  no  line  within  the  state,  by  contracting  with  another  company 
owning  such  a  line,  for  the  handling  by  each  of  the  other's  cars,  pay- 
ing each  other  for  the  use  of  the  cars,  with  the  right  to  load  them 
on  the  return  journey,  constitutes  itself  a  comj>any  doing  business  in 
the  state,     (p.  677.) 

ATTACHMENT  —  Railroad  Cars — Interstate  Commerce. — The 
attachment  of  the  property  of  railroads,  such  aa  freight-cars,  when 
Am.  St.  Rep.,  Vol.  139 — 43 
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not  in  actual  use  in  interstate  commerce,  is  not  forbidden  by  section 
5258  of  the  United  States  Revised  Statutes,  nor  is  a  statute  allowing 
Buch  attachment  in  conflict  with  the  interstate  commerce  act.  (pp. 
677,  678.) 

Action  for  damages  to  recover  the  value  of  a  truck  alle<?ed 
to  have  been  lost  by  the  defendant,  and  at  its  commencement 
the  plaintiff  <'ausecl  a  freight-car  owned  by  the  defendant  to 
be  attached.  The  defendant  had  no  road  or  place  of  business 
in  New  Hampshire,  but  had  a  contract  with  the  Boston  and 
Maine  Railroad,  whereby  each  corporation  sent  its  cars  over 
the  roads  of  the  other,  each  paying  for  the  use  of  the  car  by 
it,  and  being  entitled  to  use  it  under  certain  conditions.  The 
car  in  question  was  loaded  in  New  York,  sent  to  New  Hamp- 
shire, unloaded,  and  was  attached  before  it  could  be  returned. 
Upon  a  special  appearance  the  defendant  moved  to  dismiss  be- 
cause of  its  contract  mentioned  above,  and  because  the  car,  at 
the  time  of  the  attachment,  was  in  use  in  interstate  commerce. 

Samuel  W.  Emery,  Jr.,  for  the  plaintiff. 

John  W.  Kelley,  for  the  defendants. 

168  YOUNG,  J.  1.  The  fact  that  the  Boston  and  Maine 
Railroad  is  not  party  to  this  proceeding  is  an  answer  to  the 
defendants'  first  position.  It  w-ili  be  time  enough  to  consider 
whether  that  corporation  had  an  interest  in  the  car  which  the 
sheriff  was  bound  to  respect,  when  it  sues  him  for  attaching 
the  property:  Southern  Ry.  Co.  v.  Brown,  131  Ga.  245,  62 
S.  E.  177. 

2.  It  was  decided  in  Boston  etc.  R.  R.  v.  Gilmore,  37  N.  H. 
410,  72  Am.  Dec.  336,  that  sections  1  and  2,  chapter  184,  Re- 
vised Statutes  (Pub.  Stats.,  c.  220,  sees.  1,  2),  authorized  the 
attachment  of  freight-cars  which  were  not  in  actual  use,  as 
well  as  other  property  belonging  to  a  railroad;  that  is,  the 
mere  fact  that  railroads  are  public-service  corporations  does 
not  render  their  property  exempt  from  attachment,  even 
though  it  is  needed  to  enable  them  to  perform  their  public 
duty.  Although  that  case  holds  that  freight-cars  may  be  at- 
tached when  not  in  actual  use,  the  question  whether  the  attach- 
ment of  such  property  is  forbidden  by  the  commerce  clause  of 
the  federal  constitution,  or  by  the  laws  Congress  has  enacted 
in  pursuance  of  the  power  vested  in  it  by  that  clause,  was 
neither  raised  nor  considered ;  so,  even  if  the  defendants  in  that 
action  were  in  fact  engaged  in  interstate  commerce,  the  case 
is  not  decisive  of  the  present  defendants'  contention,  that  the 
attachment  of  the  car  in  question  was  an  illegal  interference 
with  it:  Wyatt  v.  Board  of  Equalization,  74  N.^H.  552,  70  Atl. 
387. 

^^^  Although  the  precise  question  raised  by  the  defendants' 
motion  to  dismiss  has  never  been  con.sidered  by  this  court,  it 
has  been  considered  by  the  courts  of  (jeorgia,  West  Virginia, 
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South  Carolina,  Illinois,  Minnesota,  and  the  eighth  judicial 
circuit  of  the  United  States.  The  Georgia  court  holds  that 
such  an  attachment  is  not  an  illegal  interference  with  inter- 
state commerce:  Southern  etc.  Co.  v.  Northern  P.  R.  R.,  127 
Ga.  626,  119  Am.  St.  Rep.  356,  56  S.  E.  742,  9  L.  R.  A.,  N.  S., 
853,  9  Ann.  Cas.  437.  The  West  Virginia,  South  Carolina, 
Minnesota,  and  federal  courts  hold  that  it  is  an  illegal  inter- 
ference with  interstate  commerce :  Wall  v.  Norfolk  &  W.  Rv. 
Co.,  52  W.  Va.  485,  94  Am.  St.  Rep.  948,  44  S.  E.  294,  64  L.  R. 
A.  501 ;  Shore  v.  Railroad,  76  S.  C.  472,  57  S.  E.  526,  11  Ann. 
Cas.  909 ;  Connery  v.  Quincy  &  0.  R.  R.  Co.,  92  Minn.  20,  104 
Am.  St.  Rep.  659,  64  L.  R.  A.  624,  2  Ann.  Cas.  347;  Davis  v. 
Cleveland  etc.  R.  R.  Co.,  146  Fed.  403.  The  Illinois  court 
holds  that  the  statutes  of  that  state  do  not  authorize  the  at- 
tachment of  such  a  car:  ]\Iichigan  Central  R.  R.  Co.  v.  Chicago 
etc.  R.  R.  Co.,  1  111.  App.  399.  All  the  courts,  therefore,  which 
have  considered  the  question,  except  those  of  Georgia  and  pos- 
sibly California  (Humphreys  v.  Hopkins,  81  Cal.  551,  15  Am. 
St.  Rep.  76,  22  Pac.  892,  6  L.  R.  A.  792),  hold  that  such  at- 
tachments are  void ;  but  they  do  not  agree  as  to  why  they  are 
void,  nor  lay  down  any  rule  to  determine  what  constitutes  an 
interference  with  interstate  commerce,  within  the  meaning  of 
the  federal  constitution.  The  reasons  the  defendants  urge  for 
holding  the  attachment  void  are  that  it  is  forbidden  (1)  by 
the  commerce  clause  of  the  federal  constitution,  (2)  by  section 
5258  of  the  Revised  Statutes  of  the  United  States,  and  (3)  by 
the  interstate  commerce  act. 

1.  Is  this  attachment  forbidden  by  the  commerce  clause  of 
the  federal  constitution?  Although  the  supreme  court  of  the 
United  States  has  not  pa.ssed  upon  the  precise  point  involved 
in  this  case,  it  has  frequently  considered  the  question  of  what 
constitutes  an  illegal  interference  with  interstate  commerce 
(Galveston  etc.  Ry.  Co.  v.  Texas,  210  U.  S.  217,  28  Sup.  Ct. 
Rep.  638,  52  L.  ed.  1031 ;  The  Winnebago,  206  U.  S.  354,  27 
Sup.  Ct.  Rep.  509,  51  L.  ed.  836 ;  Delamater  v.  South  Dakota, 
205  U.  S.  93,  27  Sup.  Ct.  Rep.  447,  51  L.  ed.  724,  10  Ann.  Cas. 
733;  Hatch  v.  Reardon,  204  U.  S.  152,  27  Sup.  Ct.  Rep.  188, 
51  L.  ed.  415,  9  Ann.  Cas.  736;  Martin  v.  Pittsburg  etc.  R.  Co., 
27  Sup.  Ct.  Rep.  100,  51  L.  ed.  184,  8  Ann.  Cas.  87;  Foppiano 
V.  Speed,  199  U.  S.  501,  26  Sup.  Ct.  Rep.  138,  50  L.  ed.  28S ; 
Old  Dominion  S.  S.  Co.  v.  Virginia,  198  U.  S.  299,  25  Sup.  Ct. 
Rep.  686,  49  L.  ed.  1059,  3  Ann.  Cas.  1100;  Field  v.  Barber 
A.  Co.,  194  U.  S.  618,  24  Sup.  Ct.  Rep.  784,  48  L.  ed.  1142; 
American  S.  &  W.  Co.  v.  Speed,  192  U.  S.  500,  24  Sup.  Ct. 
Rep.  365,  48  L.  ed.  538;  New  Mexico  v.  Denver  &  Rio  Grande 
R.  Co.,  203  U.  S.  38,  27  Sup.  Ct.  Rep.  1,  51  L.  ed.  78;  Pennsyl- 
vania R.  Co.  V.  Knight,  192  U.  S.  21,  24  Sup.  Ct.  Rep.  202, 
48  L.  ed.  325;  Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S.  477, 
24  Sup.  Ct.  Rep.  132,  48  L.  ed.  268 ;  Wisconsin  &  M.  R.  Co.  v. 
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Powers,  191  U.  S.  379,  24  Sup.  Ct.  Rep.  107,  48  L.  ed.  229 ; 
Allen  V.  Pullman's  P.  C.  Co.,  191  U.  S.  171,  24  Sup.  Ct.  R«p. 
39,  48  L.  ed.  134;  Louisville  &  N.  R.  Co.  v.  Eubank,  184  U.  S. 
27,  22  Sup.  Ct.  Rep.  277,  46  L.  ed.  416;  Plumley  v.  Massachu- 
setts, 155  U.  S.  461,  15  Sup.  Ct.  Rep.  154,  39  L.  ed.  223;  Kidd 
V.  Pearson,  128  U.  S.  1,  9  Sup.  Ct.  Rep.  6,  32  L.  ed.  346 ;  Sher- 
lock V.  Ailing,  93  U.  S.  99,  23  L.  ed.  819)  ;  and  "the  argument 
in  each  case  leads  to  the  conclusion  that  if  the  thing  itself  is 
in  pursuance  of  a  valid  stale  law,  its  enforcement  will  not  be 
stayed  because  it  may  incidentally  affect  interstate  com- 
merce": Southern  etc.  Co.  v.  Northern  P.  R.  R.,  127  Ga.  626, 
119  Am.  St.  Rep.  356,  56  N.  E.  742,  9  L.  R.  A.,  N.  S.,  853,  9 
Ann.  Cas.  437. 

^^^  The  test,  therefore,  to  determine  whether  the  attachment 
in  this  case  was  forbidden  by  the  commerce  clause  is  to  in- 
quire (1)  whether  the  statute  which  authorized  it  is  a  valid 
state  law;  and  if  it  is,  (2)  whether  the  attachment  of  the  car 
was  a  direct  interference  with  interstate  commerce.  That  the 
statute  under  which  the  attachment  was  made  is  a  valid  state 
law,  enacted  to  enable  creditors  to  collect  their  debts  and  for 
no  other  or  ulterior  purpose,  is  not  questioned.  Hence  the 
attachment  of  the  car  was  not  forbidden  by  the  commerce 
clause  of  the  federal  constitution;  for  it  is  obvious  that  seizing 
a  car  when  it  is  not  in  use  does  not  directly  affect  either  in- 
trastate or  interstate  commerce. 

2.  The  next  question  is  as  to  the  effect  of  section  5258  of  the 
Revised  Statutes  of  the  United  States  on  the  validity  of  the 
attachment.  That  section  provides  that  "every  railroad  com- 
pany in  the  United  States  ....  is  hereby  authorized  to  carry 
upon  and  over  its  road  ....  freight  and  property  on  their 
way  from  any  state  to  another  state,  ....  and  to  connect 
with  roads  of  other  states  so  as  to  form  continuous  lines  for 
the  transportation  of  the  same  to  the  place  of  destination." 

As  this*  section  has  been  construed,  it  gives  railroads,  no 
matter  where  they  are  incorporated,  the  right  to  engage  in  in- 
terstate business  in  all  parts  of  the  United  States,  and  to  be- 
come jointly  interested  v;ith  roads  in  other  states,  in  the 
interstate  business  originating  on  their  lines:  Cincinnati  etc. 
Ry.  v.  Interstate  C.  Commission,  162  U.  S.  184,  16  Sup.  Ct. 
Rep.  700,  40  L.  ed.  935.  Consequently,  when  the  defendants 
made  their  contract  with  the  Boston  and  Maine  Railroad,  they 
became  jointly  interested  with  that  road  in  all  the  interstate 
business  originating  on  either  road,  to  be  delivered  to  the  other 
for  purpose  of  carriage  to  its  destination.  When  the  defend- 
ants delivered  the  car  in  question  to  the  Boston  and  Maine 
Railroad,  they  engaged  in  business  in  this  state  by  their  duly 
authorized  agent — the  Boston  and  Maine  Railroad.  There  is 
no  force,  therefore,  in  their  contention  that  the  attachment  is 
a  direct  interference  with,  interstate  commerce,  because  it  com- 
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pels  them  to  come  into  a  state  in  which  they  are  not  doing  busi- 
ness for  the  purpose  of  defending  this  suit;  for  they  were 
doing  business  here  when  the  car  was  attached,  and  will  con- 
tinue to  do  business  here  as  long  as  their  contract  with  the 
Boston  and  Maine  Railroad  remains  in  force. 

If  section  5258  compelled  the  defendants  to  send  cars  into 
this  state,  there  would  be  force  in  their  contention  that  it  must 
be  assumed  Congress  did  not  intend  to  compel  them  to  follow 
cars  all  over  the  United  States,  in  the  defense  of  actions  begun 
by  attaching  them.  But  as  has  been  seen,  section  5258  per- 
mits, but  does  not  compel,  the  sending  of  cars  by  the  defend- 
ants over  other  roads.  Consequently,  the  presumption  is  that 
Congress  intended,  in  case  ^^^  they  availed  themselves  of  the 
provisions  of  the  section  and  sent  their  cars  into  this  state,  that 
they  should  stand  as  well  as  they  would,  and  no  better  than 
they  would,  if  they  were  incorporated  here,  or  if  they  were  the 
owners  or  lessees  of  the  Boston  and  Maine  Railroad. 

Neither  does  the  defendants'  contention,  that  delivering 
freight  to  a  connecting  carrier  outside  this  state  to  be  hauled 
into  it  is  not  doing  business  here,  come  to  anything.  Even  if 
it  is  sound  as  an  abstract  legal  proposition,  it  has  no  applica- 
tion to  the  facts  of  this  case.  As  has  been  seen,  the  defendants 
were  jointly  interested  with  the  Boston  and  Maine  Railroad  in 
the  safe  delivery  of  the  contents  of  the  attached  car  to  the 
consignee  at  Greenland :  34  U.  S.  Stats.,  c.  3591,  p.  591.  Con- 
sequently, they  were  doing  business  here  in  the  same  way  every 
member  of  a  partnership  does  business  wherever  any  of  his 
partners  carry  on  the  joint  enterprise.  But  if  it  be  conceded 
that  the  defendants  are  not  doing  business  here,  it  is  not  a 
greater  hardship  to  compel  them  to  come  here  to  defend  this 
suit  than  it  would  be  to  send  the  plaintiff  to  New  York  to 
prosecute  her  claim  against  them. 

If,  therefore,  the  attachment  in  this  case  is  forbidden  by  sec- 
tion 5258,  the  reason  for  it  is  not  because  the  defendants  have 
no  place  of  business  in  this  state,  but  because  they  were  en- 
gaged in  interstate  commerce  and  used  the  car  in  question  in 
that  branch  of  their  business;  for,  as  has  been  seen,  the  sec- 
tion permits  but  does  not  compel  them  to  engage  in  that  traffic : 
Kentucky  etc.  Co.  v.  Louisville  &  N.  R.  R.,  37  Fed.  567,  2  L.  R. 
A.  289 ;  Cincinnati  etc.  Ry.  v.  Interstate  Commission,  162  U.  S. 
184,  16  Sup.  Ct.  Rep.  700,  40  L.  ed.  935.  Consequently,  there 
can  be  no  presumption  that  Congress  intended,  in  case  the  de- 
fendants accepted  the  provisions  of  the  interstate  commerce 
act,  to  exempt  their  cars  from  the  operation  of  the  laM's  of  the 
states  into  which  they  were  sent,  when  they  would  not  be  so 
exempted  if  they  owned  the  roads  over  which  the  cars  were 
sent,  or  if  they  hauled  the  cars  over  those  roads  with  their  own 
engines:  Western  Union  Tel.  Cq.  v.  Massachusetts,  125  U.  S. 
530,  8  Stop.  Ct.  Rep.  961,  31  L.  ed.  790;  Ratterman  v.  Western 
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Union  Tel.  Co.,  127  U.  S.  411,  8  Sup.  Ct.  Rep.  1127,  32  L.  ed. 
229 ;  Leloup  v.  Port  of  Mobile,  127  U.  S.  640,  8  Sup.  Ct.  Rep. 
1380,  32  L.  ed.  311;  Massachusetts  v.  Western  Union  Tel.  Co., 
141  U.  S.  40,  11  Sup.  Ct.  R«p.  889,  35  L.  ed.  628;  Pullman's 
Car  Co.  V.  Pennsylvania,  141  U.  S.  18,  11  Sup.  Ct.  Rep.  876,  35 
L.  ed.  613 ;  Western  Union  Tel.  Co.  v.  Missouri,  190  U.  S.  412, 
23  Sup.  Ct.  Rep.  730,  47  L.  ed.  1116 ;  Central  Stock  Yards  v. 
Railway,  192  U.  S.  568. 

Since  this  is  so,  the  same  test  should  be  applied  to  determine 
the  validity  of  the  attachment,  in  so  far  as  section  5258  is  con- 
cerned, as  would  be  applied  if  the  car  were  owned  by  the 
Boston  and  Maine  Railroad :  20  Harvard  Law  Review,  319,  320. 
As  has  already  been  stated,  that  test  is  to  inquire  whether  the 
interference  is  direct  or  merely  incidental :  Maine  v.  Grand 
Trunk  R.  Co.,  142  U.  S.  217,  12  Sup.  Ct.  Rep.  121,  35  L.  ed. 
994.  That  this  is  the  proper  test  will  be  apparent  from  an 
examination  of  *^^  any  one  of  the  different  lines  of  cases 
which  decide  when  a  particular  act  constitutes  an  illegal  in- 
terference with  interstate  commerce.  Take,  for  example,  the 
decisions  relating  to  taxation.  An  examination  of  the  cases 
shows  that  the  test  applied  to  determine  the  validity  of  a  tax 
is  not  to  inquire  where  the  owner  of  the  property  resides  or 
does  business,  but  whether  the  tax  directly  affects  interstate 
commerce;  for  although  states  cannot  legally  tax  such  com- 
merce (Galveston  etc.  Ry.  v.  Texas,  210  U.  S.  217,  28  Sup.  Ct. 
Rep.  638,  52  L.  ed.  1031),  they  may  tax  railroads  as  going 
concerns:  Maine  v.  Grand  Trunk  R.  Co.,  142  U.  S.  217,  12 
Sup.  Ct.  Rep.  121,  35  L.  ed.  994.  Cars  employed  within  the 
borders  of  a  state  may  be  taxed  as  capital  employed  there,  not- 
withstanding they  are  used  in  interstate  traffic  and  their  own- 
ers neither  reside  nor  have  places  of  business  in  the  state :  New 
York  v.  Miller.  202  U.  S.  584,  26  Sup.  Ct.  Rep.  714,  50  L.  ed. 
1155;  Pullman's  Car  Co.  v.  Pennsylvania,  141  U.  S.  18,  11 
Sup.  Ct.  Rep.  876,  35  L.  ed.  613. 

3.  The  attachment  therefore  created  a  valid  lien  on  the  car 
in  favor  of  the  plaintiff  unless  the  making  of  such  an  attach- 
ment is  forbidden  by  the  interstate  commerce  act :  24  U.  S. 
Stats.  379.  Sections  1,  6,  8,  9,  and  10  of  the  act  provide  that 
it  shall  apply  to  all  steam  railroads  engaged  in  interstate  com- 
merce, either  over  their  own  roads  or  by  virtue  of  the  provi- 
sions of  section  5258  of  the  Revised  Statutes  of  the  United 
States,  that  railroads  shall  make  and  post  rates  and  not  change 
them  without  notice,  and  that  one  injured  by  a  railroad's 
failure  to  comply  with  the  provisions  of  the  act  shall  have  a 
civil  remedy  against  the  offending  corporation  and  also  the 
right  to  enter  a  complaint  with  the  interstate  commerce  com- 
mission. Sections  2,  3,  4,  5,  and  7  forbid  the  railroads  to 
which  the  act  applies  to  make  special  rates  or  pooling  agree- 
ments, to  give  preferences  to  either  persons  or  places,  to  charge 
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more  for  a  short  haul  than  for  a  long  haul  in  the  same  direc- 
tion, or  to  combine  to  prevent  the  continuous  carriage  of  goods. 
Sections  11  to  24  create  the  commission,  impose  its  duties,  and 
prescribe  its  mode  of  procedure.  It  is  clear  from  this  synopsis 
of  the  act  that  it  was  not  intended  to  enable  railroads  engaged 
in  interstate  commerce  to  avoid  payment  of  their  just  debts, 
but  to  compel  them  to  carry  for  all  on  equal  terms  and  for  a 
fair  price,  without  unnecessary  delay  and  without  giving  un- 
due preference  to  persons  or  places,  and  to  prevent  railroads 
which  engage  in  the  business  under  the  provisions  of  section 
5258  from  transshipping  carload  lots  of  freight  at  connecting 
points:  Cincinnati  etc.  Ry.  v.  Interstate  C.  Commission,  162 
U.  S.  184,  16  Sup.  Ct.  Rep.  700,  40  L.  ed.  935. 

Is  the  attachment  of  freight-cars  which  are  not  in  actual 
use  forbidden  by  the  act?  In  other  words,  is  a  statute  which 
permits  their  attachment  in  conflict  with  the  provisions  of  the 
act?  It  seems  clear  that  it  is  not.  Such  a  statute  is  not  open 
to  the  objection  that  it  tends  to  promote  the  evils  at  which  the 
interstate  commerce  ***■*  act  is  aimed,  or  that  it  directly  or  in- 
directly tends  to  defeat  any  of  the  purposes  Congress  had  in 
view  when  the  legislation  was  'enacted.  If  our  statute  per- 
mitted the  attachment  of  cars  in  transit,  or  even  when  they  are 
in  use,  there  would  be  some  foundation  for  the  contention 
that  it  is  calculated  to  produce  a  direct  interference  with  inter- 
state commerce;  but  as  it  does  not  permit  the  attachment  of 
cars  which  are  in  use,  it  is  not  open  to  that  objection. 

Case  discharged. 

All  concurred. 


An  Unloaded  Car,  Generally  Employed  hy  a  Hailroad  Company  as 
part  of  its  equipment  in  the  transportation  of  freight  from  one  state 
to  another,  is  not  exempt  from  the  process  of  attachment  regularly 
instituted  for  the  collection  of  a  debt,  upon  the  ground  that  such 
impounding  of  the  car  is  an  unlawful  interference  with  interstate 
commerce:  Southern  Flour  etc.  Co.  v.  Northern  Pac.  Ky.  Co.,  127  Ga. 
626,  119  Am.  St.  Rep.  356.  For  other  views,  however,  see  Wall  v, 
Norfolk  etc.  R.  R.  Co.,  52  W.  Va.  485,  94  Am.  St.  Rep.  948;  Connery  v. 
Quincy  etc.  R.  R.  Co.,  92  Minn.  20,  104  Am.  St.  Rep.  659. 

The  Case  of  Cavanaugh  v.  Chicago  etc.  Ry.,  75  N.  H.  243,  72  Atl. 
694,  was  one  of  foreign  attachment  in  which  it  was  sought  to  charge 
a  resident  corporation  of  New  Hampshire  as  trustee  upon  a  transitory 
cause  of  action,  and  it  was  decided  that  the  trustee  was  properly 
chargeable,  though  the  debt  due  from  it  to  the  principal  debtor  was 
payable  in  another  jurisdiction;  and  that  an  attachment  within  the 
slate  of  New  Hampshire,  of  the  balance  due  from  a  domestic  rail- 
road company  to  a  foreign  railroad  company  on  account  of  interstate 
tralllc,  was  not  an  unlawful  interference  with  interstate  commerce. 
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LYFORD  V.  LACONIA'. 

[75  N.  H.  220,  72  Atl.  1085.] 

EMINENT  DOMAIN— Library  Site.— Under  Public  Statutes, 
chapter  40,  section  6,  a  town  may  acquire  land  for  a  library  lot. 
(p.  681.) 

EMINENT  DOMAIN — Who  Entitled  to  Damages. — To  b»  en- 
titled to  damages  for  the  land  taken  one  must  be  an  owner  thereof 
within  the  provisions  of  the  statute;  that  is,  an  owner  of  the  fee, 
remainder,  or  reversion,  or  tenant  for  life  or  years,     (p.  681.) 

TRUST  FOB  PIOUS  USE — Conditions  and  Limitations. — A 
donation  of  property  for  a  pious  use  creates  a  trust  in  the  donees; 
and  the  conditions  and  limitations  upon  which  the  trust  is  created 
are  to  be  regarded  as  regulations  to  guide  the  trustees,  enforceable 
in  a  court  of  equity,     (p.  682.) 

ESTATES — Condition  Subsectuent — Possibility  of  Reverter. — 
The  only  practical  distinction  between  a  right  of  entry  for  breach 
of  a  condition  subsequent  and  a  possibility  of  reverter  upon  a  deter- 
minable fee  is,  that  in  the  former  the  estate  in  fee  does  not  terminate 
until  entry  by  the  person  having  the  right,  while  in  the  latter  the 
estate  reverts  at  once  upon  the  occurrence  of  the  event  by  which 
it  is  limited,     (p.  685.) 

EMINENT  DOMAIN  —  Ownership — Damages. — One  having  a 
mere  possibility  of  reverter  upon  a  determinable  fee  or  right  of  entry 
upon  breach  of  conditions  subsequent  is  not  an  owner  of  the  land 
within  the  provisions  of  the  statute,  and  not  entitled  to  damages 
for  its  taking  under  the  power  of  eminent  domain,     (pp.  686,  687.) 

In  1837  Stephen  G.  Lyford  executed  a  deed  of  a  lot  in 
Laconia  to  the  Congregational  Society,  purporting  to  convey 
the  property  affected  by  the  action  to  the  society,  for  a  con- 
sideration of  one  hundred  dollars.  The  deed  contained  the 
following  clauses:  "Said  society  to  hold  said  premises  so  long 
as  they  occupy  the  same  with  a  house  of  public  worship  and 
no  longer,  and  when  they  cease  to  occupy  said  premises  then 
the  same  shall  revert  to  me  and  my  heirs.  To  have  and  to 
hold  the  said  granted  premises,  with  all  the  privileges  and  ap- 
purtenances to  the  same  belonging,  to  the  said  society  and 
their  assigns,  to  them  and  their  only  use  and  benefit  forever." 
The  deed  concludes  with  the  ordinary  covenants  of  a  warranty 
deed.  The  society  took  possession  and  held  it  until  the  city 
commenced  the  present  condemnation  suit.  The  appellant, 
a  grandson  of  the  grantor,  was  awarded  one  dollar  damages 
for  his  interest  in  the  condemnation  suit  and  appeals  from 
such  award. 

Jewell,  Owen  &  Veazey  and  Walter  S.  Peaslee,  for  the  plain- 
tiff. 

Stephen  S.  Jewett,  for  the  defendant. 

221  PARSONS,  C.  J.  "Whenever  any  town  cannot  obtain 
by  contract,  for  a  reasonable  price,  any    land  required  for 
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public  use,  such  land  may  be  taken,  the  damages  assessed,  and 
the  same  remedies  and  proceedings  had  as  in  case  of  laying 
out  highways":  Pub.  Stats.,  c.  40,  sec.  6.  Under  this  section 
a  town  may  acquire  land  for  a  library  lot:  Attorney  General 
V.  Nashua,  67  N.  II.  478,  32  Atl.  852.  Following  the  proce- 
dure for  the  laying  out  of  highways,  the  selectmen  of  towns, 
or  the  body  in  cities  having  their  authority  in  the  matter,  are 
required  to  notify  "the  owners  of  the  land"  proposed  to  be 
taken  and  all  persons  whose  interests  are  directly  affected, 
separately  notifying  "tenants  for  life  or  years,  and  the  owners 
of  the  remainder  or  reversion" :  Pub.  Stats.,  c.  45,  sec.  2,  c.  67, 
sees.  3,  6.  If  the  land  is  taken  the  damages  sastained  by  each 
owner  of  the  land  must  be  assessed,  those  of  the  tenant  and 
remainderman  being  assessed  separately:  Pub.  Stats.,  c.  67, 
sec.  18.  There  is  no  provision  for  the  allowance  of  damages 
except  to  owners  of  the  land  taken :  Eaton  v.  Boston  etc.  R.  R., 
51  N.  H.  504,  12  Am.  Rep.  147;  Kennett's  Petition,  24  N.  H. 
139. 

Acting  under  the  above-cited  statutory  provisions,  the  city 
council  of  Laconia  have  taken  a  tract  of  land  in  the  city  for  a 
park  and  library  lot.  The  plaintiff,  relying  upon  the  statute, 
has  taken  an  appeal.  To  sustain  his  appeal  he  must  bring 
himself  within  the  provisions  of  the  statute  and  establish  that 
he  was  at  the  time  of  the  taking,  within  the  meaning  of  the 
statute,  an  owner  of  the  land  taken,  i.  e.,  an  owner  of  the 
fee,  remainder,  or  reversion,  or  tenant  for  life  or  years.  The 
plaintiff  claims  as  sole  heir  of  Stephen  Lyford,  under  the  deed 
of  Stephen  to  the  Meredith  ^^^  Bridge  Congregational  So- 
ciety in  1837.  That  deed  purported  to  convey  the  land  taken 
in  consideration  of  one  hundred  dollars,  and  is  in  the  ordinary 
form  of  a  deed  of  warranty  except  that  it  contains,  imme- 
diately preceding  the  habendum  in  the  usual  form,  the  follow- 
ing: "Said  society  to  hold  said  premises  as  long  as  they 
occupy  the  same  with  a  house  of  public  worship  and  no  longer, 
and  when  they  cease  to  so  occupy  said  premises  then  the  same 
shall  revert  to  me  and  my  heirs,"  The  society  took  posses- 
sion at  the  date  of  the  deed  and  continued  to  occupy  the  land 
with  their  house  of  public  worship  until  after  the  land  was 
taken  by  the  city. 

Discussion  has  been  had  as  to  the  value  and  character  of  the 
title  of  the  society  under  this  deed.  The  value  of  the  interest 
of  the  society  is  entirely  immaterial.  They  are  not  parties  to 
this  appeal.  Whether  they  have  been  paid  more  or  less  than 
the  amount  to  which  they  are  legally  entitled  is  not  in  issue  in 
this  proceeding,  in  which  the  plaintiff  must  prevail,  if  at  all, 
in  his  own  right  and  not  in  the  right  of  the  society.  The  title 
conveyed  to  the  society  under  Stephen's  deed  is  material  only 
as  illustrating  or  defining  the  title  or  right,  if  any,  remaining 
in  Stephen.     The  grant  is  to  the  "society,  their  successors  and 
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assigns  forever,  ....  to  have  and  to  hold  ....  to  the  said 
society  and  their  assigns,  to  them  and  their  only  proper  use 
and  benefit  forever."  The  clause  above  quoted,  upon  which 
the  plaintiff  relies,  in  its  full  and  literal  meaning  is  in  direct 
conflict  with  the  grant  to  the  society,  their  successors  and  as- 
signs, and  the  similar  terms  of  the  habendum.  It  might  per- 
haps be  argued  that  the  clause  conflicting  with  the  grant  and 
the  habendum  should  be  rejected,  and  the  deed  construed  as 
conveying  a  fee  simple  absolute,  in  which  case  no  right  of  any 
description  remained  in  the  grantor.  However  this  may  be, 
the  deed  cannot  be  construed  as  conveying  a  mere  right  of 
occupation  for  church  purposes,  without  rejecting  more  of  the 
language  of  the  deed.  The  land,  not  an  easement  in  it,  is  con- 
veyed. The  society  are  not  restricted  in  their  use  of  the  land. 
Upon  any  construction  that  can  be  given,  the  society,  so  long 
as  they  occupied  with  a  house  of  public  worship,  might  also 
use  the  land  for  any  other  purpose.  They  could  have  devoted 
it  to  business  or  commercial  uses  in  conjunction  with  their 
occupation  with  a  house  of  public  worship.  But  such  a  con- 
struction must  be  given  the  instrument  as  will,  if  possible,  give 
effect  to  all  its  provisions.  The  clause  in  question  discloses 
a  purpose  that  the  property  conveyed  should  be  held  for  re- 
ligious or  pious  use — the  maintenance  of  a  house  of  public 
worship. 

The  plaintiff  offered  evidence  and  contends  that  the  transac- 
tion was  a  gift  and  not  a  sale  of  the  land,  from  which  it  would 
appear  that  the  act  of  Stephen  was  a  donation  of  the  property 
for  a  pious  ^^^  use.  Such  a  gift  creates  a  trust  in  the  donees; 
and  the  conditions  and  limitations  upon  w^hich  the  trust  is 
created  are  to  be  regarded  as  regulations  to  guide  the  trustees, 
enforceable  in  a  court  of  equity :  Rolfe  and  Rumford  Asvlum 
v.  Lefebre,  69  N.  H.  238,  45  Atl.  1087.  In  Methodist  So"^ciety 
V.  Ilarriman.  54  N.  H.  444,  there  was  a  bequest  to  the  society 
of  real  estate  "to  have  and  to  hold  the  same  forever  for  a 
minister's  home."  The  court, finding  that  under  the  circum- 
stances the  land  could  not  be  used  for  the  purpose,  authorized 
a  sale  and  the  investment  of  the  proceeds  in  a  home  for  a 
minister.  In  Rolfe  and  Rumford  Asylum  v.  Lefebre,  69  N. 
H.  238,  45  Atl.  1087,  land  was  given  to  trustees  on  the  express 
condition  that  they  should  hold  and  apply  the  said  property 
to  a  charitable  purpose,  with  no  power  of  sale  by  them  during 
the  term  of  ninety-nine  years.  There  was  also  a  provi«;ion 
for  forfeiture  in  case  of  the  trustees'  failure  to  faithfully 
comply  with  the  terms  and  conditions  of  the  trust,  and  a  gift 
over  1x)  an  individual.  It  was  held  that  a  sale  of  a  portion 
of  the  land  being  for  the  advantage  of  the  trust,  a  court  of 
equity  had  power  to  authorize  it,  and  that  the  gift  over  was 
void.  In  a  recent  case,  Ashuelot  National  Bank  v.  Keene.  74 
N.  H.  148,  65  Atl.  826,  9  L.  R.  A.,  N.  S.,  758,  the  words  imme- 
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diately  preceding  the  habendum  of  the  deed,  "upon  the  ex- 
press condition  that  said  premises  shall  be  forever  held  and 
used  for  the  purpose  of  erecting  and  maintaining  a  public 
library  building  thereon,"  did  not  necessarily  operate  as  a 
condition  subsequent  rendering  the  estate  liable  to  forfeiture, 
but  the  conveyance  was  held  to  be  in  trust  and  not  upon 
condition. 

In  the  present  case,  treating  the  conveyance  as  one  to  the 
society  as  trustees  in  fee  simple,  and  regarding  the  language 
immediately  preceding  the  formal  habendum  as  a  declaration 
of  the  trust  upon  which  the  conveyance  was  made,  full  effect 
is  given  to  all  the  language  of  the  deed.  The  society  as  trus- 
tees were  bound  to  use  the  land  for  the  purposes  of  the  trust. 
Whether,  if  necessary,  a  court  of  equity  could  have  authorized 
the  sale  of  the  land  and  the  investment  of  the  proceeds  is  not 
now  material.  If  by  lapse  of  time  or  for  other  reasons  the 
trustees  could  no  longer  apply  the  subject  of  the  trust  to  any 
purpose  within  the  intention  of  the  donor,  their  title  as  trus- 
tees would  not  be  defeated,  but  they  would  hold  the  tnist 
property,  not  for  their  own  benefit,  but  for  the  grantor's  heirs 
as  a  resulting  trust:  Easterbrooks  v.  Tillingha.st,  5  Gray  (71 
Mass.),  17;  Hopkins  v.  Grimshaw,  165  U.  S.  342,  17  Sup.  Ct. 
Rep.  401,  41  L.  ed.  739;  1  Per.  Tr.,  sees.  159,  160.  Upon  this 
construction  of  the  deed,  at  the  time  of  the  taking  the  posses- 
sion of  the  land  and  the  entire  legal  title  were  in  the  society. 
They  were  the  owners  from  whom  the  land  was  taken.  The 
plaintiff  had  no  possession  or  ownership  of  the  land.  The 
possibility  that  at  some  time  a  trust  might  result  for  his 
benefit  in  the  subject  of  the  trust  did  not  make  him  an  owner 
^^*  of  the  land,  or  give  him  any  present  right  to  its  value 
or  any  part  of  it. 

But  it  is  not  necessary  to  decisively  determine  the  effect  of 
Stephen's  deed.     On  either  view  taken  by  counsel,  the  result 
is  the  same.     The  defendants  interpret  the  deed  as  giving  to 
the  society  an  estate  upon    condition  subsequent  that  they 
should  occupy  the  land  with  their    house  of  public  worship, 
their  title  being  liable  to  be  defeated  by  breach  of  the  condi- 
tion and  entry  by  the  grantor  or  his   heir.     The  plaintiff  con- 
tends that  the  deed  created  in  the  society  "what  is  technically 
known  as  a  base,  qualified,  or  determinable  fee,"  which  deter- 
mined when  the  society  cea.sed  to  occupy  the  land  with  a  house 
of  public  worship.     lie  concedes  that  if   the  society  held  the 
land  upon  condition  sub.sequent,  the  further  compliance  with 
I  the  condition  being  prevented  by  act  of  the  law,  the  society 
!  would  hold  the  land  discharged  of  the  condition,  and  that  he 
'has  no  interest  for  which  damages  could  be  awarded:  Scovill 
iy.  McMahon,  62  Conn.  378,  36  Am.  St.  Rep.  350.  26  Atl.  479, 
21  L.  R.  A.  58.     This  case  upon  which  the  concession  is  based 
does  not,  however,  require  it.     In  that  case  there  was  a  con- 
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veyance  of  land  upon  the  express  condition  that  it  should  be 
used  for  a  burial  ground  and  for  no  other  purpose.  Subse- 
quently the  legislature  forbade  its  further  use  for  such  pur- 
pose, and  further  provided  that  upon  petition  of  the  city  th'C 
court  might  order  the  removal  of  the  bodies  and  monuments 
from  the  cemetery,  and  that  upon  payment  to  the  owners  of 
the  sums  decreed  as  the  value  of  their  interests  the  same  should 
become  a  public  park.  In  answer  to  the  claim  of  the  grantor's 
heirs,  it  was  held  that  if  the  plaintiffs'  property  had  been 
taken  by  the  state,  it  was  taken  by  the  act  forbidding  the  use 
of  the  ground  as  a  burial  place,  which  destroyed  the  condition 
of  the  deed'and  rendered  the  grantees'  title  absolute;  that  the 
destruction  of  the  plaintiffs'  possibility  of  reverter  in  the 
exercise  of  the  police  power  was  not  a  taking  for  public  use, 
and  that  they  were  not  entitled  to  share  in  the  damages  for 
the  subsequent  taking  of  the  land  for  public  use  because  their 
right  had  already  been  extinguished.  The  case  is  not  in 
point. 

The  terms  "qualified,"  "base,"  and  "determinable"  have 
been  used  "promiscuously"  as  descriptive  of  the  estate  claimed 
to  have  been  created  by  this  deed,  though  determinable  is  per- 
haps most  accurate.  Such  a  fee  is  an  estate  limited  to  a  per- 
son and  his  heirs,  with  a  qualification  annexed  to  it  by  which 
it  is  provided  that  it  must  detennine  whenever  that  qualifica- 
tion is  at  an  end :  Weed  v.  Woods,  71  N.  H.  581,  53  Atl.  1024 ; 
2  Blackstone's  Commentaries,  *109;  4  Kent,  *9;  1  Cruise's 
Digest,  *73;  Gray  on  Perpetuities,  sec.  32.  A  text-writer  of 
authority  takes  the  position  that  since  the  statute  quia  emp- 
tores,  there  can  be  no  possibility  of  reverter  remaining  in 
a  grantor  other  than  the  ^^^  sovereign  upon  a  grant  of  a  fee, 
and  hence  an  attempt  to  create  a  determinable  fee  by  private 
grant  results  in  a  fee  simple  absolute,  unless  the  grant  can  be 
sustained  as  a  gift  of  conveyance  for  charitable  purposes  with 
a  possible  resulting  trust  to  the  grantor  and  his  heirs  upon 
the  accomplishment  of  the  purpose,  as  has  been  suggested 
might  be  the  proper  construction  of  the  deed  in  this  case: 
Gray  on  Perpetuities,  sees.  31  (3),  41  a.  The  logic  in  the 
argument  may  be  unanswerable  (17  Harvard  Law  Review, 
297,  299),  and  it  may  be  demonstrated  that  in  England,  at 
least,  the  possibility  of  such  limited  fee  so  created  is  a  matter 
resting  upon  the  authority  of  text-writers,  instead  of  upon 
decisions  of  the  courts:  Collier  v.  Walters,  L.  R.  17  Eq.  252; 
Collier  v.  M'Bean,  34  Beav.  426;  Poole  v.  Needham,  Yelv. 
149 ;  and  cases  cited  in  Gray  on  Perpetuities,  sec.  33.  But  it 
is  clear,  and  in  fact  is  conceded,  that  the  courts  of  this  country 
have  at  least  understood  determinable  fees  to  be  possible  es- 
tates, and  the  possibility  of  reverter  dependent  thereon  a  valid 
interest :  First  Univ.  Society  v.  Boland,  155  Mass.  171,  29 
N.  E.  524,  15  L.  R.  A.  231  j  Gray  on  Perpetuities,  sec.  40 
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(2a).  In  this  state,  in  addition  to  "Weed  v.  Woods,  71  N.  H. 
581,  53  Atl.  1024,  the  existence  of  such  interests  are  referred 
to  by  Judge  Ladd  in  Eeed  v.  Hatch,  55  N.  H.  327,  and  by  Bell, 
C.  J.,  in  Worster  v.  Great  Falls  M.  Co.,  41  N.  H.  16.  In 
"Wood  V.  Cheshire  County,  32  N.  H.  421,  it  would  appear  from 
the  statement  of  facts  that  a  possibility  of  reverter  upon  a 
determinable  fee  had  been  upheld  in  an  earlier  decision  in  the 
ease  which  was  never  reported.  From  memoranda  in  18 
Notes  Supreme  Court,  407,  456,  it  is  clear  there  was  no  con- 
sideration of  the  question  raised  by  Gray. 

Since  if  the  contention  of  Professor  Gray  is  sound,  it  would 
dispose  of  the  position  upon  which  the  plaintiff  has  rested  his 
case,  the  question  is  presented  and  in  the  absence  of  any  dis- 
cussion in  the  reports  might  properly  be  now  examined.  But 
it  has  not  been  thought  necessary  to  undertake  the  discussion ; 
for,  conceding  the  validity  of  the  interest  claimed  for  the 
plaintiff,  such  interest  is  not  of  a  character  to  entitle  him  to 
damages.  The  proprietor  of  a  determinable  fee  so  long  as  the 
estate  in  fee  remains,  till  the  contingency  upon  which  the  es- 
tate is  limited  occurs,  has  all  the  rights  and  privileges  over  it 
that  he  would  have  if  tenant  in  fee  simple.  After  such  a 
grant  no  right  of  seisin  or  possession  remains  in  the  grantor ; 
all  the  estate  is  in  the  grantee  notwithstanding  the  qualifica- 
tion. The  only  practical  distinction  between  a  right  of  entry 
for  breach  of  a  condition  subsequent  and  a  possibility  of  re- 
verter upon  a  determinable  fee  is  that  in  the  former  the  estate 
in  fee  does  not  terminate  until  entry  by  the  person  having  the 
right,  while  in  the  latter  the  estate  reverts  at  once  upon  the 
occurrence  of  the  event  by  which  it  is  limited:  Walsingham's 
Case,  Plow,  557;  Jamaica  Pond  Corp.  v.  Chandler,  9  Allen 
(91  Mass.),  159;  ^se  pj^  Uniy.  Society  v.  Boland,  155  Mass. 
171,  29  N.  E.  524,  15  L.  R.  A.  231 ;  State  v.  Brown,  27  N.  J. 
L.  13;  2  Blackstone's  Commentaries,  *109,  note;  Cruise's  Di- 
gest, tit.  1,  sec.  80;  4  Kent,  *10;  1  Washburn  on  Real  Prop- 
erty, 6th  ed.,  sees.  164,  165 :  Gray  on  Perpetuities,  sees.  31  (3), 
32. 

Whether  the  plaintiff's  right  is  a  possibility  of  reverter 
upon  a  determinable  fee,  or  a  right  of  entry  for  breach  of  a 
condition  subsequent,  he  had  when  the  land  was  taken  no  right 
to  the  land  and  no  possession  of  it.  "Wherever  the  gift  is 
of  a  fee,  there  cannot  be  a  remainder,  although  the  fee  may  be 
a  qualified  or  determinable  one.  The  fee  is  the  whole  estate. 
When  once  granted,  there  is  nothing  left  in  the  donor  but  a 
possibility  or  right  of  reverter,  which  does  not  constitute  an 

actual  estate All  the  estate  vests  in  the  first  grantee, 

notwithstanding  the  qualification  annexed  to  it":  Brattle- 
Square  Church  V.  Grant,  3  Gray,  142,  62  Am.  Dec.  725. 
Whether  the  event  upon  which  the  plaintiff  might  come  into 
ownership  of  the  land  would  ever  happen  was  mere  specula- 
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tion.  There  was  no  method  by  which  the  value  of  the  interest 
could  be  assessed  which  would  rise  above  the  dignity  of  a 
guess.  The  plaintiff  did  not  own  the  land  taken.  He  was  not 
an  owner  in  fee,  in  reversion,  or  in  remainder.  He  had  no 
subsisting  title  in  the  land,  but  only  a  possibility  that  it  might 
iH?vert  to  him  by  the  happening  of  the  event  upon  which  the 
estate  of  the  society  was  determinable.  "He  is  not,  within 
the  meaning  of  the  act  under  which  these  proceedings  are 
instituted,  a  person  or  corporation  whose  land  is  taken  by  the 
respondent.  His  possibility  of  interest  is  too  remote  and  con- 
tingent to  be  the  subject  of  an  estimate  of  damages  by  a 
jury":  Chandler  v.  Jamaica  Pond  A.  Corp.,  125  Mass.  544. 
The  case  quoted  from  is  the  only  decision  found  apparently 
exactly  in  point.  Somewhat  analogous,  however,  are  the  deci- 
sions in  this  state  that  a  mortgagee  not  in  possession  is  not 
entitled  to  notice  or  an  assessment  of  damages  (Parish  v.  Gil- 
manton,  11  N.  H.  293;  Rignev  v.  Lovejoy,  13  N.  H.  247;  Gum- 
sey  V.  Edwards,  26  N.  H.  224;  Orr  v.  Hadley,  36  N.  H.  575), 
which  proceed  upon  the  ground  that  until  the  mortgagee  has 
entered  under  his  mortgage,  the  mortgagor  is  the  owner  of  the 
land.  It  is  also  held  that  damages  are  not  assessable  for  an 
inchoate  right  of  dower  when  land  is  taken  by  eminent  do- 
main, because  such  inchoate  right  is  not  an  estate  in  the  land : 
Flvnn  V.  Flynn,  171  Mass.  312,  68  Am.  St.  Rep.  427,  50  N.  E. 
650,  42  L.  R.  A.  98;  Venable  v.  Wabash  etc.  Ry.,  112  Mo. 
103,  20  S.  W.  493,  18  L.  R.  A.  68.  Another  reason  given  is 
that  such  an  interest  is  too  uncertain  to  admit  of  compensa- 
tion :  Mills  on  Eminent  Domain,  2d  ed.,  sec.  71. 

Reliance  has  been  placed  upon  the  conclusions  of  the  referee 
in  Re  Brick  Presbyterian  Church,  4  Brad.  503;  and  his  divi- 
sion between  the  vault  owners  in  the  churchyard  and  the 
church  of  the  ^^"^  damages  awarded  for  land  taken  for  a  street 
has  been  suggested  as  proper  to  be  followed  as  between  the 
plaintiff  and  the  society.  But  there  is  no  similarity  in  law 
or  fact  between  the  two  cases.  As  between  the  vault  owners 
and  the  church,  each  owned  a  fee  simple.  The  fee  was  deter- 
minable, if  jit  all,  only  as  between  the  church  and  their 
grantor.  The  vault  owners  owned  a  perpetual  right,  as 
against  the  church,  below  the  surface  of  the  ground  where 
the  burial  vaults  were  situated.  The  church  owned  the  fee 
above  the  surface  of  the  ground.  Each  party  owned  a  portion 
of  the  "aggregation  of  qualified  privileges"  which  constitutes 
property  in  land:  Thompson  v.  Androscoggin  River  I.  Co.,  54 
N.  11.  545.  Each  had  a  right  to  the  possession,  to  the  extent 
of  his  ownership.  If  the  title  of  the  vault  owners  was  a  base 
fee — a  proposition  at  least  open  to  doubt — so  was  that  of  the 
church :  In  re  Brick  Presbyterian  Church,  3  Edw.  Ch.  155. 
The  division  of  the  damages  between  the  two  o'wners  of  a 
similar  fee  was  merely  the  estimation  of  the  value  of  the  quali- 
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fied  privileges  belonging  to  each.  The  assessment  was  not  an 
appraisal  of  the  value  of  a  determinable  fee  and  a  possibility 
of  reverter,  be^eause  there  was  no  such  division  of  interest  be- 
tween the  parties  interested.     The  case  is  inapplicable. 

In  this  state,  upon  a  taking  for  public  use  under  the  statutes 
upon  which  this  proceeding  is  founded,  all  that  is  taken  is  the 
right  to  use  for  the  public  purpose.  The  owner  retains  the  right 
to  use  the  premises  for  anv  purpose  not  inconsistent  with  the 
public  right :  Bigelow  v.  Whitcomb,  72  N.  H.  473,  57  Atl.  680,  65 
L.  R.  A.  676  ;  Bailey  v.  Sweenev,  64  N.  H.  296,  9  Atl.  543 ;  Win- 
chester V.  Capron,  63  N.  H.  605,  56  Am.  Rep.  554,  4  Atl.  795 ; 
Blake  V.  Rich,  34  N.  H.  282 ;  Baker  v.  Shephard,  24  N.  H.  208. 
If  the  legislature  has  power  to  authorize  the  taking  of  the  fee, 
as  has  been  held  elsewhere,  the  construction  of  the  statute  as 
to  highways  and  railroads  in  the  cases  cited  is  conclusive  such 
power  has  not  been  exercised.  As  the  damages  are  assessed 
upon  the  basis  of  a  perpetual  easement  (Peirce  v.  Somers- 
worth,  10  N.  H.  369),  in  case  of  the  public  use  for  a  park  or 
library  lot,  the  practical  difference  while  the  use  lasts  between 
taking  an  easement  and  a  fee  may  be  infinitesimal;  but  since 
the  fee  is  not  taken,  a  discontinuance  of  the  public  Use  vests 
the  whole  estate  in  the  original  owner:  Cheshire  Turnpike  v. 
Stevens,  10  N.  H.  133 ;  Hampton  v.  Coffin,  4  N.  H.  517.  That 
it  was  understood  that  the  nature  of  the  title  acquired  by  the 
taking  of  land  for  a  park  was  the  same  as  in  case  of  highways 
is  shov\Ti  by  the  statutory  provisions  for  the  discontinuance  of 
a  public  cemetery,  park  or  common,  and  the  assessment  of 
damages  to  any  person  specially  injured  thereby  in  the  same 
manner  that  special  damages  are  assessed  in  case  of  the  dis- 
continuance of  a  highway:  Pub.  Stats.,  c.  51,  sees.  3,  7;  Page 
V.  Symonds,  63  N.  H.  17,  56  Am.  Rep.  481.  The  state  has 
taken  ^^**  the  use  of  the  land.  As  the  society  owned  the  use, 
the  taking  must  have  been  from  the  society  and  not  from  the 
plaintiff,  who  had  no  right  to  the  use.  Whether  the  plaintiff's 
possibility  of  reverter  dependent  upon  a  cessation  of  the 
public  use,  should  the  estate  then  come  to  him,  is  more  or  less 
valuable  than  his  similar  right  upon  the  cessation  of  the 
religious  use  of  the  society,  is  plainly  a  possibility  upon  a 
possibility — a  matter  too  indefinite  and  vague  for  pecuniary 
estimation.  Whether  upon  a  cessation  of  the  public  use  the 
right  to  use  would  revert  to  the  society,  or  the  estate  (a.s- 
suming  the  validity  of  its  determinable  character)  would  at 
once  vest  in  the  plaintiff,  is  a  question  upon  which  discussion 
would  be  useless.  If  the  fee  of  the  society  has  not  been  taken, 
the  title  must  revert  to  them,  and  the  plaintiff's  interest, 
whatever  it  is,  remains  absolutely  unimpaired.  If  the  title 
of  the  society  is  gone,  then,  upon  expiration  of  the  public  use 
the  estate  would  at  once  revert  to  the  plaintiff,  and  it  is  im- 
possible to  say  whether  he  has  been  damnified  or  benefited  by 
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the  taking  from  the  society.     Whatever  interest  the  plaintiff 
may  have,  or  whatever  its  correct  technical  definition,  he  has 
no  interest  which  entitles  him  to  appeal,  and  he  cannot  com- 
plain of  the  judgment  allowing  him  one  dollar. 
Exception  overruled. 

All  concurred. 


In  Eminent  Domain  Proceedings,  the  Owner  of  the  Land  at  the  date 
of  its  taking,  or  his  assignee,  is  the  proper  person  to  be  comi)en- 
sated:  Note  to  Currie  v.  Waverly  etc.  R.  R.  Co.,  19  Am.  St.  Rep. 
458;  but  judgment  creditors  are  not  owners:  Williams  v.  Hutchinsou 
etc.  Ry.  Co.,  62  Kan.  412,  84  Am.  St.  Rep.  408;  nor  is  a  wife  entitled, 
on  account  of  her  inchoate  right  of  dower,  to  have  any  portion  of  the 
money  received  for  the  land  either  paid  to  her  directly  or  set  aside 
for  her  benefit,  on  the  contingency  of  her  surviving  her  husband: 
Flynn  v.  Flynn,  171  Mass.  312,  68  Am.  St.  Rep.  427.  And,  though  a 
party  had  a  right  of  entry  for  the  breach  of  a  condition  that  lands 
should  be  used  for  a  public  cemetery,  and  the  land  is  freed  from 
that  condition  under  a  valid  act  of  the  legislature  forbidding  any 
further  interment  therein,  and  requiring  the  removal  therefrom  of 
all  bodies  and  monuments,  and  authorizing  the  taking  of  the  prop- 
erty, after  such  removal,  for  a  public  park,  upon  payment  to  its 
owners  of  the  sums  decreed  by  the  court,  he  has  no  right  to  any 
part  of  the  money  awarded  for  such  property:  Scovill  v.  McMahon, 
62  Conn.  378,  36  Am.  St.  Rep.  350. 


EASTER  V.  EASTER. 

[75  N.  H.  270,  73  Atl.  30.] 

DIVORCE — Separation  During  Pendency  of  Action. — The  pend- 
ency of  an  application  for  a  divorce  by  either  spouse  against  the 
other  might,  under  some  circumstances,  compel  the  inference  that 
the  separation  during  such  pendeacy  was  consented  to,  or  was  with 
sufficient  cause,     (p.  689.) 

DIVORCE — Abandonment — Effect  of  Former  Action. — The  time 
of  the  pendency  of  a  prior  action  of  divorce  upon  the  ground  of 
abandonment  need  not  necessarily  be  deducted  in  computing  the 
time  of  abandonment  requisite  to  justify  a  divorce,     (p.  690.) 

On  February  19,  1905,  the  libelee  abandoned  the  libelant 
and  refused  to  live  with  him,  and  the  parties  have  not  since 
cohabited.  On  September  11,  1906,  the  libelant  commenced 
a  proceeding  for  divorce,  but  on  March  27,  1907,  it  was  dis- 
missed without  hearing  and  without  prejudice.  A  dismissal 
of  the  present  proceeding  was  moved  upon  the  ground  that, 
excluding  the  time  the  former  proceeding  was  pending,  the 
necessary  statutory  period  of  three  years'  abandonment  had 
not  elapsed.     The  motion  was  denied, 

Bertram  Blaisdell,  for  the  plaintiff. 

Harrison,  Dunham  &  Son,  for  the  defendant. 
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2''o  PARSONS,  C.  J.  "A  divorce  from  the  bonds  of  matri- 
mony shall  be  decreed  in  favor  of  the  innocent  party  .... 
when  either  party,  without  sufficient  cause,  and  without  th« 
consent  of  the  other,  has  abandoned  and  refused  for  three 
years  together  to  cohabit  with  the  other" :  Pub.  Stats.,  c.  175, 
sec.  5.  As  there  was  no  hearing,  the  facts  involved  in  the 
first  libel  were  not  litigated,  and  the  form  of  the  judgment 
of  dismissal  ("without  prejudice")  specially  reserved  to  the 
parties  the  right  to  litigate  all  questions  which  might  have 
been  therein  tried  and  determined :  Brown  v.  Brown,  37  N.  H. 
536,  75  Am.  Dec.  154. 

^''i  Whether  the  defendant,  without  sufficient  cause  and 
without  the  consent  of  the  plaintiff,  abandoned  and  refused 
for  three  years  together  to  cohabit  with  the  plaintiff  were 
questions  of  fact  determinative  of  the  present  proceeding; 
Kimball  v.  Kimball,  13  N.  H.  222 ;  Robinson  v.  Robinson,  66 
N.  H.  600,  49  Am.  St.  Rep.  632,  23  Atl.  362,  15  L.  R.  A.  121. 
The  pendency  of  an  application  for  divorce  by  either  against 
the  other  might,  under  some  circumstances,  compel  the  in- 
ference that  the  separation  during  such  pendency  was  con- 
sented to,  or  was  with  sufficient  cause :  Ford  v.  Ford,  143  Mass. 
577,  10  N.  E.  474 ;  Marsh  v.  Marsh,  14  N.  J.  Eq.  315,  82  Am. 
Dec.  251;  Palmer  v.  Palmer,  36  Fla.  385,  18  South.  720; 
Haltenhof  v.  Haltenhof,  44  111.  App.  135 ;  Porritt  v.  Porritt, 
18  Mich.  420;  Hurning  v.  Hurning,  80  Minn.  373,  83  N.  W. 
342 ;  Doyle  v.  Doyle,  26  Mo.  545 ;  Salorgne  v.  Salorgne,  6  Mo. 
App.  603.  It  may,  however,  appear  that  both  elements  were 
present  during  all  the  prior  litigation :  Weigel  v.  Weigel,  63 
N.  J.  Eq.  677,  52  Atl.  1123 ;  Hitchcock  v.  Hitchcock,  15  App. 
D.  C.  81 ;  Wagner  v.  Wagner,  39  Minn.  394,  40  N.  W.  360 ; 
Neddo  V.  Neddo,  56  Kan.  507,  44  Pac.  1. 

It  is  said:  "The  parties  should  live  separate  during  a  suit 
for  divorce.  While  the  suit  is  pending  cohabitation  would 
be  highly  improper,  and  therefore  the  time  of  such  separation 
can  form  no  part  of  the  statutory  period":  1  Nelson  on  Di- 
vorce and  Separation,  sec.  93.  Doubtless  absence  of  cohabi- 
tation after  the  filing  of  the  libel  is  essential  to  the  successful 
maintenance  of  a  suit  for  divorce;  but  the  policy  of  the  law 
promotes  the  continuance  of  the  marriage  relation — not  its 
destruction  by  divorce.  Hence  it  is  not  probable  this  lan- 
guage was  intended  to  be  understood  as  a  statement  that  the 
law  requires  the  parties  to  remain  separate  until  the  legal 
adjudication  of  pending  proceedings  for  divorce,  or  forbids 
their  reconciliation  before  judgment,  or  considers  impossible 
the  existence  of  a  purpose  or  conduct  which  may  in  time  con- 
stitute a  cause  for  divorce,  merely  because  proceedings  have 
been  begun.  If  such  were  the  law,  the  mere  filing  of  a  libel 
for  divorce  would  be  equivalent  to  a  decree  of  separation, 
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beyond  the  control  of  the  parties,  irreversible  except  by  a 
formal  dismissal  of  the  libel. 

The  pendency  of  a  libel  for  divorce  is  an  evidentiary  fact 
bearing  upon  the  question  whether  the  absence  complained  of 
is  such  an  abandonment  as  the  statute  makes  a  cause  for  di- 
vorce, but  it  is  not  necessarily  decisive  of  the  question.  One 
honestly  prosecuting  a  supposedly  sound  suit  for  divorce  can- 
not be  found  guilty  of  desertion  while  so  engaged;  and  one 
charged  with  offenses  which  imply  the  consent  of  the  other  to 
a  separation  cannot  be  charged  with  desertion  within  the 
meaning  of  the  statute  for  refraining  from  the  matrimonial 
relation  both  because  the  absence  is  justifiable  and  consented 
to.  One  who  has  caused  a  separation  by  a  groundless  suit 
cannot  charge  the  other  with  desertion.  But  in  ^'^  this  case 
the  separation  was  not  caused  by  the  plaintiff's  former  suit, 
nor  justified  by  the  plaintiff' 's  conduct,  but  resulted  from  the 
defendant's  wrongful  act  prior  to  the  commencement  of  that 
suit.  The  former  application  for  divorce  upon  the  ground  of 
abandonment  did  not  conclusively  establish  that  the  libelant 
consented  to  the  separation,  nor  did  the  pendency  of  the  ap- 
plication necessarily  destroy  the  libelee's  abandoning  intent — 
the  essence  of  the  charge  of  desertion  in  the  party  offending: 
1  Nelson  on  Divorce  and  Separation,  sec.  93 ;  2  Bishop  on  Mar- 
riage and  Divorce,  sec.  506.  Nothing  appears  from  which  it 
can  be  inferred  that  the  trial  court  drew  an  unwarranted  in- 
ference from  the  facts  in  evidence  before  it.  The  ruling  that 
a  single  item  of  evidence  was  not  conclusive  on  the  material 
issues  presented  was  not  erroneous. 
,  Exception  overruled. 

All  concurred. 


In  Beckoning  the  Statutory  Period  on  Which  an  Action  for  Divorce 
on  the  Ground  of  Desertion  is  based,  the  time  of  separation  while  an- 
other action  between  the  parties  has  been  pending  must  be  excluded: 
Note  to  *Hiulson  v.  Hudson,  138  Am.  St.  Rep.  149.  See  Von  Bernuth 
V.  Von  Bernuth,  76  N.  J.  Eq.  487,  post.  p.  784. 


CHALOUX  V.  INTERNATIONAL  PAPER  COJ^IPANY. 

[75  N.  H.  281,  73  Atl.  301.] 

PABENT  AND  CHILD— Damages  for  Death  of  Child. — At  com- 
mon law  no  civil  action  could  be  maintained  by  a  parent  for  the 
death  of  his  child,  and  no  recovery  for  loss  of  the  child's  services 
after  the  death  could  be  had;  and  that  rule  is  in  force  in  this  state. 
(p.  692.) 

PABENT  AND  CHILD  — Right  to  Child's  Earnings.— The 
parent's  right  to  the  services  and  earnings  of  his  minor  child  is  not 
absolute,  but  contingent  upon  his  actually  providing  support  for  the 
child  and  retaining  parental  control  over  him.     (p.  694.) 
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Henry  F.  Hollis,  for  the  plaintiff. 

Rich  &  Marble  and  Sullivan  &  Daley,  for  the  defendants. 

*®^  BINGHAM,  J.  The  question  here  presented  is  whether 
the  plaintiff,  whose  son  was  instantly  killed  through  the  negli- 
gence of  the  defendants,  can  maintain  an  action  for  damages 
for  the  loss  of  the  son's  services  from  the  time  of  his  death 
until  he  w^ould  have  attained  his  majority.  It  is  conceded 
that  there  is  no  statute  giving  a  right  of  action  in  such  case. 
The  plaintiff's  contention  is  that  recent  decisions  in  this  state 
recognize  the  existence  of  a  right  of  action  for  damages  for 
loss  of  service  between  death  and  majority;  that  at  common 
law  a  father  has  an  absolute  legal  right  to  the  services  and 
earnings  of  his  minor  son;  that  by  reason  of  the  defendants' 
negligence  the  plaintiff  has  been  deprived  of  this  right ;  that 
as  the  party  possessing  the  right  and  the  one  who  has  in- 
fringed upon  it  are  both  in  existence,  the  question  of  the  sur- 
vival of  actions,  urged  as  a  reason  for  the  conclusion  reached 
in  Wj'att  V.  Williams,  43  N.  H.  102,  does  not  arise ;  and  that 
what  is  there  said  inconsistent  with  this  contention  is  obiter 
dicta  and  not  material  to  the  decision  of  the  case. 

The  recent  cases  upon  which  the  plaintiff  relies  are  Carney 
V.  2^2  Concord  St.  Ry.,  72  N.  H.  364,  57  Atl.  218,  and  War- 
ren V.  Manchester  St.  Ry.,  70  N.  H.  352,  47  Atl.  735;  but 
neither  of  them  ean  be  said  to  support  the  plaintiff's  conten- 
tion. In  the  former,  the  court  was  considering  the  question 
of  damages  recoverable  under  our  statute  (Pub.  Stats.,  c.  191, 
sec.  12)  by  an  administrator  of  an  estate  of  a  minor  child 
killed  through  the  defendants'  negligence;  and  it  was  held 
that  the  administrator  could  not  recover  for  the  child's 
"earning  capacity"  from  the  time  of  his  death  until  he  at- 
tained his  majority,  although  he  might  from  that  time  on,  for 
the  reason  that  under  the  statute  "damages  are  to  be  assessed 
on  the  basis  of  the  loss  suffered  by  the  deceased  party  and  his 
estate,"  and  if  the  son  had  lived,  his  earnings  during  minority, 
unless  emancipated,  would  have  belonged  to  his  father,  or  in 
case  of  the  father's  death  to  the  mother.  It  cannot  be  in- 
ferred from  this  holding  that  the  court  understood,  or  under- 
took to  intimate,  that  the  father  could  have  maintained  a  suit 
for  the  loss  of  the  son's  services  from  the  time  of  his  death 
until  he  reached  his  majority.  In  the  latter  case  the  death  of 
the  child  was  not  shown  to  have  been  instantaneous.  This 
appears  from  the  charge  of  the  court  to  the  jury:  209  Briefs 
and  Cases,  609,  611.  The  statement  in  the  opinion — "had 
the  child  survived,  the  action  would  have  been  brought  in  its 
own  name.  The  father's  cause  of  action  would  have  been 
what  it  is  now — case  for  the  lo.ss  of  the  child's  services" — ■ 
must  be  read  witii  this  fact  in  view;  and  when  so  read,  it  has 
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reference  to  the  father's  right  of  action  for  loss  of  services 
prior  to  death. 

In  Wyatt  v.  Williams,  43  N.  IT.  102,  the  court  said:  "At 
common  law,  for  the  killing  of  a  human  being,  no  civil  action 
could  be  maintained  against  the  person  who  caused  it,  ...  . 
by  a  person  standing  in  the  relation  of  ...  .  father  or  master 
to  the  person  killed,  and  the  law  was  the  same,  whether  the 
act  whioh  caused  the  death  was  felonious  or  not."  And  after 
discussing  the  various  reasons  assigned  for  the  holding,  it 
says  that  the  rule  is  founded  upon  public  policy,  and  if  the 
reasons  assigned  "are  various  and  not  altogether  consistent, 
yet  the  rule  has  been  too  long  established,  and  too  generally 
recognized  as  a  settled  principle  of  the  common  law,  to  be 
now  shaken  by  an3i;hing  short  of  a  legislative  act."  This 
case  was  decided  in  1861,  and  from  that  day  to  this  no  action 
has  been  brought  in  which  the  parent  has  been  allowed  dam- 
ages for  loss  of  services  after  the  child's  death — a  fact  reason- 
ably conclusive  as  to  the  law  in  this  state  and  of  the  under- 
standing of  the  profession  upon  the  subject:  State  v.  Man- 
chester &  L.  R.  Co.,  52  N.  II.  528;  Bedore  v.  Newton,  54  N.  H. 
117;  Whitaker  v.  Warren,  60  N.  H.  20,  49  Am.  Rep.  302; 
Poff  V.  New  England  Tel.  &  Tel.  Co.,  72  N.  H.  164,  55  Atl. 
891. 

But  there  seem  to  be  other  substantial  reasons  why  this  ac- 
tion cannot  be  maintained.  In  Campbell  v.  Cooper,  34  N.  TI. 
49,  ^^^  the  subject  was  discussed  at  length,  and  it  was  there 
said:  "At  common  law,  the  father  is  entitled  to  the  services 
and  earnings  of  his  minor  children,  because  he  is  bound  to 
support  and  educate  them.  The  right  grows  out  of  the  obli- 
gation and  is  correlative  to  it.  When  one  ceases,  the  other 
ceases  also.  The  helplessness  of  the  infant,  demanding  the 
tutelage  and  support  of  the  father,  in  contemplation  of  law 
terminates  in  ordinary  cases  at  twenty-one,  and  the  child  be- 
comes emancipated  from  parental  control  and  entitled  to  his 
own  earnings.  If  by  reason  of  continued  helplessness,  aris- 
ing from  physical  or  mental  infirmity,  the  emancipation  does 
not  then  take  place,  and  the  burden  of  the  support  continues, 
the  corresponding  right  to  the  services  continues  with  it.  If, 
anticipating  the  period  of  emancipation,  fixed  by  law  at  the 
age  of  twenty-one,  the  father  surrenders  to  the  son  the  right 
to  his  earnings  at  an  earlier  age,  and  permits  him  to  go  into 
the  business  of  life  as  his  own  master,  while  he  thus  continues 
independent  of  parental  control  the  obligation  to  support  him 
remains  suspended.  So,  too,  if  the  father  drives  his  minor  son 
from  his  home,  and  refuses  to  contribute  to  his  support,  the 
right  to  his  earnings  is  also  suspended  so  long  as  this  derelic- 
tion of  duty  continues.  But  this  obligation  to  support  the 
child  continues  only  during  the  lifetime  of  the  father."  He 
cannot,  at  conunon  law,  bind  his  infant  children  "to  service 
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after  his  decease,"  for  the  law  "imposes  upon  the  father  no 
obligation  to  make  provision  for  the  support  or  education  of 

his  infant  children  after  his  decease The  father  is  not 

to  be  considered  as  having  an  absolute  right  of  property  in 
the  labor  and  services  of  his  offspring  until  twenty-one. 
Whatever-  right  he  has,  it  is  but  a  qualified  and  contingent 
interest,  depending  on  their  living  with  him  and  being  main- 
tained by  him,  and  arising  out  of  the  personal  trust  under 
which  he  holds  them  for  their  protection  and  tutelage.  While 
he  continues  to  furnish  them  support,  he  may  appropriate 
their  earnings  to  his  own  use ;  but  he  has  no  present  proi>erty 
in  their  future  earnings,  except  as  coupled  with  the  condition 
that  he  shall  be  burdened  with  their  support  when  the  earn- 
ings accrue."  And  it  was  held  that  all  power  on  the  part  of 
the  father  over  the  labor  and  services  of  his  minor  child 
ceases  at  the  father 's  death,  ' '  except  so  far  as  such  power  may 
be  conferred  by  statute." 

In  Jenness  v.  Emerson,  15  N.  H.  486,  a  minor  son  was  al- 
lowed to  recover  wages  due  for  his  labor  and  services,  his 
father  being  dead  and  his  mother  insane  and  a  pauper.  It 
was  there  said:  "As  a  general  rule,  ....  parents  are  under 
obligation  to  support  their  minor  children,  and  in  some  degree 
liable  for  their  education  and  entitled  to  their  earnings"; 
that  the  "right  to  the  services  arises  directly  out  of  the  duty 
and  liability  for  support."  And  it  ^^'*  was  held  that  inas- 
much as  the  plaintiff's  mother  was  a  pauper  at  the  time  of  his 
employment  with  the  defendants,  he  was  in  no  sense  under 
her  control  and  could  be  considered  as  emancipated ;  that 
parents  are  not  entitled  to  the  earnings  of  their  emancipated 
children,  and  that  they  may  be  emancipated  by  misfortune  as 
well  as  by  the  assent  of  their  parents. 

In  Kelly  v.  Davis,  49  N.  H.  187,  6  Am.  Rep.  499,  the  plain- 
tiffs sought  to  recover  from  the  defendant  for  necessaries  sold 
to  his  minor  son ;  and  it  was  held  that  at  common  law  a  father 
was  under  no  legal  obligation  to  support  his  minor  child,  and 
that  under  our  statute  no  action  could  be  maintained  against 
him  for  necessaries  so  furnished,  "except  by  the  town,  and 
after  notice  to  the  person  chargeable." 

In  Hammond  v.  Corbett,  50  N.  H.  501,  9  Am.  Rep.  288,  the 
defendant,  a  widow,  was  indebted  to  the  plaintiff,  and  the 
plaintiff  sought  to  hold  in  payment  of  the  debt  funds  in  the 
hands  of  the  trastee  and  earned  by  the  widow's  minor  son, 
who  was  not  shown  to  have  been  emancipated  or  under  guard- 
ianship. The  court  said  that  they  "failed  to  discover  any 
sensible  ground  for  a  distinction  between  the  rights  of  a  father 
and  those  of  a  widowed  mother"  to  the  earnings  of  a  minor 
child;  that  neither  of  them  at  common  law  were  under  any 
legal  obligation  to  support  such  child,  but  that  the  court 
thought,  "as  a  compensation  ....  for  the  support,  nurture, 
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care,  protection,  and  education  actually  afforded  and  fur- 
nished to  the  child,  the  parent  has  a  right  to  control  and  ap- 
propriate its  earnings  during  minority,"  and  were  "inclined 
to  hold  that,  in  whatever  principle  this  right  is  founded, 
whether  it  result  from  the  very  nature  of  maternal  duties  or 
from  that  of  authority  which,  upon  the  husband's  death,  de- 
volves upon  her  by  reason  of  the  guardianship  for  nurture, 
technically  speaking,  the  mother  is  entitled  to  the  child's 
services  until  her  rights  are  suspended  by  the  appointment 
of  another  guardian,  or  the  arrival  of  the  child  at  years  of 
majority,"  or  he  is  otherwise  emancipated. 

In  Aldrich  v.  Bennett,  63  N.  H.  415,  56  Am.  Rep.  529,  it 
was  held  that  "the  right  of  a  parent  to  the  earnings  of  his 
minor  child,  upon  whatever  principle  it  is  founded  (Ham- 
mond V.  Corbett,  50  N.  H.  501,  9  Am.  Rep.  288),  is  com- 
mensurate with  the  right  of  custody Whatever,  there- 
fore, operates  as  a  release  from  parental  control  necessarily 
terminates  parental  right  of  service;  and  the  emancipation  of 
the  minor  from  legal  parental  authority,  either  by  the  volun- 
tary act  of  the  parent  or  by  operation  of  law,  puts  an  end  to 
the  legal  claims  of  the  parent  to  the  minor's  earnings";  that 
the  marriage  of  the  daughter,  she  being  above  the  statutory 
age  of  consent,  though  entered  into  in  defiance  of  the  plain- 
tiff's wishes  and  authority,  was  valid,  and  being  inconsistent 
with  the  enforcement  of  parental  rights,  operated  as  an 
emancipation  from  them. 

2S5  From  these  decisions  it  -appears  that  the  parent's  right 
to  the  services  and  earnings  of  his  minor  child  are  not  abso- 
lute, but  contingent  upon  his  actually  providing  support  for 
the  child  and  of  his  retaining  parental  control  over  him; 
and  that  when  he  ceases  to  provide  support,  or  voluntarily  or 
by  operation  of  law  releases  his  parental  authority,  his  right 
to  the  child's  services  and  earnings  ceases.  Because  of  these 
reasons,  *the  decision  in  Wyatt  v.  Williams,  43  N.  H.  102, 
and  the  fact  that  no  action  of  this  nature  has  ever  been  main- 
tained in  this  state,  we  are  of  opinion  that  the  demurrer 
should  be  sustained. 

Demurrer  sustained. 

All  concurred. 


No  Eight  of  Action  for  Wrongfully  Causing  the  Death  of  a  "Buman 
Being  existed  under  the  common  law:  Bates  v.  Sylvester,  205  Mo.  4 93, 
120  Am.  St.  Eep.  761;  and  none  exists  at  present  unless  created  by 
statute:  Stewart  v.  Great  Northern  Ry.  Co.,  103  Minn.  156,  123  Am, 
St.  Rep.  318.  Actions  for  the  death  of  a  human  being  are  dis- 
cussed in  the  note  to  Brown  v.  Electric  Ry.  Co.,  70  Am.  St.  Rep. 
669.  If  an  infant  is  injured  by  the  negligence  of  another,  and  such 
injury  results  in  death,  one  standing  in  loco  parentis  may  recover 
from  defendant  for  medical  services  and  for  actual  loss  of  servic* 
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up  to  the  time  of  the  death:  Whitaker  v,  Warren,  60  N.  H.  20,  49 
Am.  Eep.  302.  That  the  proper  measure  of  damages  in  an  action 
to  recover  for  the  death  of  a  minor  child  is  the  probable  value  of 
the  services  of  the  deceased  from  the  time  of  his  death  to  the  time 
he  would  have  attained  his  majority,  less  the  expense  of  his  main- 
tenance during  the  same  time,  see  note  to  Louisville  etc.  By.  Co.  v. 
Goodykoontz,  12  Am.  St.  Bep.  381. 


WHALEN  V.  PEERLESS  CASUALTY  COMPANY. 

[75  N.  H.  297,  73  Atl.  642.] 

ACCIDENT  INSURANCE. — "Voluntary  Exposure  to  unneces- 
sary danger  or  obvious  risk,"  as  used  in  a  policy  of  accident  insur- 
ance, means  a  conscious  or  intentional  exposure  to  a  known  risk,  and 
not  a  merely  inadvertent  or  accidental  one.     (p.  697.) 

ACCIDENT  INSURANCE  —  Exposure  to  Danger.— One  Who 
Crosses  Railroad  tracks  by  a  path  generally  used,  and  looks  and 
listens,  but  sees  or  hears  nothing,  before  crossing,  cannot  be  said,  as 
matter  of  law,  to  voluntarily  expose  himself  to  unnecessary  danger, 
(p.  697.) 

ACCIDENT  INSURANCE— Violation  of  Law  or  Rules  of  Car- 
rier.— One  who  crosses  railroad  tracks  by  a  path  generally  vsed 
cannot  be  said  to  be  guilty  of  a  violation  of  law  or  the  rules  of  a 
public  carrier,  in  the  absence  of  a  showing  of  the  posting  of  notices 
as  required  by  the  statute,     (p.  698.) 

Action  on  a  policy  of  accident  insurance  for  the  loss  of  a 
leg  by  a  railroad  accident.  The  policy  contained  a  provision 
that  if  the  injury  resulted  "wholly  or  in  part  from  voluntary 
exposure  to  unnecessary  danger  or  obvious  risk  of  injury," 
or  resulted  from  or  was  received  "while  violating  the  law, 
or  violating  the  rules  of  a  public  carrier  affecting  the  safety 
of  its  passengers  or  the  public,"  he  should  be  entitled  to  re- 
ceive but  twenty  dollars. 

The  plaintiff  was  injured  while  attempting  to  cross  a  rail- 
road track  on  a  stormy  day  by  a  path  through  the  railroad 
yards  which  was  frequently  used  by  many  people.  About 
one  hundred  and  fifty  feet  east  of  this  place  a  notice  printed 
in  English  and  French,  as  follows:  "Warning.  Keep  off  the 
railroad  track,"  was  posted,  and  a  similar  notice  was  posted 
about  a  quarter  of  a  mile  westerly  of  the  place.  About  one 
hundred  and  fifty  feet  northerly  was  posted  a  warning  to 
keep  off  the  track,  but  there  was  no  sign  or  notice  at  the  place 
where  the  plaintiff  attempted  to  cross.  He  was  unable  to  read 
either  English  or  French,  and  testified  that  he  never  saw  any 
of  the  signs.  The  trial  court  directed  the  jury  to  bring  in  a 
verdict  for  twenty  dollars. 

Sullivan  &  Daley  and  Burritt  H.  Hinman,  for  the  plaintiff. 

John  E.  Allen  and  Rich  &  Marble,  for  the  defendant. 
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^»  BINGHAM,  J.  At  the  time  the  plaintiff  received  his 
injury  he  held  a  policy  in  the  defendant  company  insuring 
him  against  the  loss  of  a  foot  by  complete  severance  at  or 
above  the  ankle  joint,  in  the  sum  of  one  hundred  dollars,  sub- 
ject to  the  proviso  that  if  the  injury  resulted  **  wholly  or  in 
part  from  voluntary  exposure  to  unnecessary  danger  or  ob- 
vious risk  of  injury,"  or  resulted  from  or  was  received  "while 
violating  the  law,  or  violating  the  rules  of  a  public  carrier 
affecting  the  safety  of  its  passengers  or  the  public,"  he  should 
be  entitled  to  receive  but  twenty  dollars.  The  defendant 
pleaded  the  exceptions  contained  in  this  proviso  in  defense  of 
the  action ;  and  upon  the  submission  of  the  evidence  outlined 
in  the  statement  of  the  case,  the  trial  justice  directed  the  jury 
to  return  a  verdict  for  the  plaintiff  for  twenty  dollars.  The 
parties  then  agreed  that  in  case  the  ruling  directing  the  ver- 
dict should  be  held  to  be  erroneous,  judgment  should  be  en- 
tered for  the  plaintiff  for  one  hundred  dollars,  with  interest 
from  the  date  of  the  writ  and  taxable  costs. 

In  directing  the  verdict,  the  court  ruled  £is  a  matter  of  law 
that  the  plaintiff's  injury  resulted  from  voluntary  exposure  to 
unnecessary  danger  or  obvious  risk  of  injury,  or  resulted  from 
or  was  received  while  violating  the  law,  or  violating  the  rules 
of  a  public  carrier.  If  any  one  of  these  rulings  was  correct, 
the  verdict  should  be  sustained ;  otherwise  it  should  be  set 
aside,  and  a  verdict  entered  in  accordance  with  the  agreement 
of  the  parties. 

The  meaning  of  the  clause  "voluntary  exposure  to  unneces- 
sary danger,"  as  used  in  accident  policies,  has  frequently  been 
before  the  courts.  In  Keene  v.  New  England  M.  A.  Assn., 
161  Mass.  149,  36  Atl.  891,  the  language  of  the  exception  wa.s 
"any  voluntary  exposure  to  unnecessary  danger,  hazard,  or 
perilous  adventure,"  and  it  was  held  that  the  provision  did 
not  contemplate  "an  involuntary  exposure  to  unnecessary  dan- 
ger"; that  "a  merely  inadvertent  or  unintentional  exposure 
to  a  danger  of  this  kind  is  not  voluntary,  but  involuntary.  A 
voluntary  exposure  ....  implies  a  conscious,  intentional  ex- 
posure— something  which  one  is  consciously  willing  to  take  the 
risk  of." 

In  Burkhard  v.  Travelers'  Ins.  Co.,  102  Pa.  262,  48  Am.  Rep. 
205,  it  was  said:  "A  clear  distinction  exists  between  a  volun- 
tary act  and  a  voluntary  exposure  to  danger.  Hidden  danger 
may  exist;  yet  the  exposure  thereto,  without  any  knowledge 
of  the  danger,  does  not  constitute  ^^®  a  voluntary  exposure 
to  it The  result  of  the  act  does  not  necessarily  deter- 
mine the  motive  which  prompted  the  action.  The  act  may  be 
voluntary,  yet  the  exposure  involuntary.  The  danger  being 
unknown,  the  injury  is  accidental."  In  Lehman  v.  Great 
Eastern  Casualty  Co.,  7  App.  Div.  424,  39  N.  Y.  Supp.  912,  it 
was  said  that '  *  one  cannot  be  said  to  be  guilty  of  a  voluntary 
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exposure  to  danger  unless  he  intentionally  and  consciously  as- 
sumes the  risk  of  an  obvious  danger." 

In  numerous  other  cases  the  same  conclusion  has  been 
reached.  It  is  unnecessary  to  refer  to  them  at  length :  See 
Badenfeld  v.  Massachusetts  M.  A.  Assn.,  154  Mass.  77,  27  N. 
E.  769,  13  L.  R.  A.  263;  Anthony  v.  Mercantile  M.  A.  Assn., 
162  Mass.  354,  44  Am.  St.  Rep.  367,  38  N.  E.  973,  26  L.  R.  A. 
406 ;  Williams  v.  United  States  M.  A.  Assn.,  133  N.  Y.  366,  31 
N.  E.  222;  De  Loy  v.  Travelers'  Ins.  Co.,  171  Pa.  1,  50  Am. 
St.  Rep.  787,  32  Atl.  1108;  Equitable  etc.  Co.  v.  Osborn,  90 
Ala.  201,  9  South.  869,  13  L.  R.  A.  267 ;  Miller  v.  American 
M.  A.  Ins.  Co.,  92  Tenn.  167,  21  S.  W.  39,  20  L.  R.  A.  765. 
The  case  of  Cornish  v.  Insurance  Co.,  23  Q.  B.  D.  453,  relied 
upon  by  the  defendant,  is  not  in  point.  The  exception  there 
■was  of  accidents  happening  "by  exposure  of  the  insured  to 
obvious  risk  of  injury" — not  by  "voluntary  exposure":  See 
Lehman  v.  Great  Eastern  Casualty  Co.,  7  App,  Div.  424,  39 
N.  Y.  Supp.  912. 

It  appears,  therefore,  that  a  voluntary  exposure  to  unneces- 
sary danger  or  obvious  risk,  within  the  meaning  of  the  policy, 
is  a  conscious  or  intentional  exposure  to  a  known  risk,  and  not 
a  merely  inadvertent  or  accidental  one. 

Now,  the  evidence  upon  this  branch  of  the  case  tended  to 
show  that  the  plaintiff,  when  he  entered  upon  the  tracks  of 
the  railroad,  was  not  conscious  that  he  was  exposing  himself 
to  an  unnecessary  danger  or  obvious  peril,  and  that  his  injury 
was  accidental.  He  was  making  use  of  a  path  frequented  by 
people  in  crossing  and  recrossing  the  railroad  yard.  The  day 
was  very  stormy,  with  the  wind  blowing  from  the  northwest. 
The  plaintiff  testified  that  before  stepping  upon  the  track  he 
looked  and  listened,  but  saw  and  heard  nothing.  This  evi- 
dence was  surely  not  so  conclusive  that  reasonable  men  must 
find  that  the  plaintiff  consciously  and  intentionally  exposed 
himself  to  an  unnecessary  and  obvious  danger,  and  the  court 
erred  in  withdrawing  the  question  from  the  jury. 

Did  the  plaintiff's  injury  result  from  or  was  it  received 
while  violating  the  law,  or  violating  the  rules  of  a  public  car- 
rier? The  plaintiff  contends  that  the  clause  as  to  "violating 
the  law"  is  limited  in  its  application  to  violations  of  the  crim- 
inal law  (Cluff  V.  Mutual  B.  Ins.  Co.,  13  Allen  (95  Mass.), 
308;  Lehman  v.  Great  Eastern  Casualty  Co.,  7  App.  Div.  424, 
39  N.  Y.  Supp.  912;  Accident  Ins.  Co.  v.  Bennett,  90  Tenn. 
256,  25  Am.  St.  Rep.  685,  16  S.  W.  723;  1  Cyc.  266),  while 
the  defendant  contends  that  it  not  thus  limited,  but  extends 
to  and  includes  infractions  of  the  civil  law  as  well :  Bradley  v. 
Mutual  B.  L.  Ins.  Co.,  45  N.  Y.  422,  6  Am.  Rep.  115 ;  Bloom  v. 
Franklin  L.  Ins.  Co.,  97  Ind.  478,  49  Am.  Rep.  469. 

^^^  In  the  view  we  take  of  the  case  it  is  unnecessary  to  de- 
termine which  of  these  contentions  is  right;  for  the  evidence 
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did  not  warrant  the  court  in  ruling  that  the  plaintiff's  act  in 
crossing  the  tracks  of  the  railroad  was  a  violation  of  either  the 
criminal  or  civil  law.  The  defendant  relies,  in  support  of  its 
contention  that  the  plaintiff's  injury  was  received  while  vio- 
lating the  criminal  law,  upon  the  provisions  of  section  1,  chap- 
ter 75,  Laws  of  1899,  and  the  evidence  wherein  it  appeared 
that  the  railroad  company  had  posted  notices  in  its  yard  in 
Berlin,  distant  from  one  hundred  and  fifty  feet  to  a  quarter 
of  a  mile  from  the  path  where  the  plaintiff  attempted  to  cross, 
warning  people  to  keep  oft'  the  tracks.  To  render  the  plain- 
tiff's entry  upon  the  railroad's  right  of  way  punishable  as  a 
crime,  it  should  appear  that  a  notice  warning  people  not  to 
enter  under  penalty  of  the  law  was  posted  at  or  near  the  path 
where  the  plaintiff  and  others  were  accustomed  to  enter  and 
cross,  and  was  maintained  in  such  condition  that  those  under- 
taking to  enter  there  could,  by  the  exercise  of  reasonable  care, 
see  and  ascertain  its  contents :  Brown  v.  Boston  &  M.  R.  R.,  73 
N.  H.  568,  64  Atl.  194.  But  in  this  case  it  appeared  that  no 
notice  was  posted  at  the  place  where  the  plaintiff  and  others 
were  accustomed  to  cross,  that  the  plaintiff  had  never  seen 
those  which  were  posted,  and  that  the  circumstances  were  such 
that  it  was  a  question  of  fact  for  the  jury  to  decide  whether 
he  could  have  seen  them  by  the  exercise  of  reasonable  care  and 
learned  their  contents.  It  would  also  seem  that  some  of  the 
notices,  at  least,  were  insufficient,  in  that  they  did  not  inform 
the  traveler  that  entry  was  forbidden  under  penalty  of  the 
law. 

As  it  might  be  found  that  notices  were  not  posted  so  as  to 
render  people  crossing  where  the  plaintiff  did  liable  to  prose- 
cution and  fine,  and  that  the  practice  of  crossing  there  was 
such  that  the  railroad  knew,  or  ought  to  have  known,  of  it,  it 
might  also  be  found  that  the  plaintiff  was  not  a  trespasser,  and 
that  in  entering  upon  the  right  of  way  he  violated  no  rule  of 
law,  civil  OE  criminal :  Keene  v.  New  England  M.  A.  Assn.,  161 
Mass.  149,  36  Atl.  891.  The  provision  in  se<?tion  1.  chapter 
75,  Laws  of  1899,  where  it  says,  "And  no  right  to  enter  or  be 
upon  any  railroad  track  shall  be  implied  from  custom  or  user, 
however  long  continued,"  is  limited  to  cases  where  notice  has 
been  posted  under  the  statute  forbidding  such  entry.  Since 
it  could  be  found  that  the  plaintiff  in  entering  upon  the  tracks 
of  the  railroad  was  not  a  trespasser,  and  might  have  entered 
with  their  permission,  it  could  not  be  ruled  as  a  matter  of  law 
that  in  so  entering  he  was  violating  a  rule  of  the  corporation. 
In  accordance  with  the  agreement  of  the  parties,  there  should 
be,  judgment  for  the  plaintiff  for  one  hundred  dollars. 

AU  concurred. 
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ACCIDENT    INSURANCE— VOLUNTAB.T  EXPOSURE    TO 
DANGER. 

L  Cteneral  Principles. 

a.  What  Constitutes  Voluntary  Exposure  in  General,  699. 

b.  Negligence  of  Insured,  701. 

c.  Wanton  or  Reckless  Exposure,  704. 

d.  Knowledge  of  Danger,  705. 

e.  Obviousness  of  Danger,  705. 

f.  Voluntary  Act  and  Voluntary  Exposure  Distinguished,  706. 
n.  Playing  Ball  or  Riding  Steeple-chase. 

a.  Playing  Indoor  Baseball,  707. 

b.  Riding  Steeple-chase,  707. 

III.  Hunting  or  Fishing, 

a.  Fishing  on  Dark  Night,  707. 

b.  Hunting  for  Game,  707. 

IV.  Handling  Firearms  Carelessly. 

a.  Placing  Arm  Over  Muzzle  of  Gun,  707. 

b.  Cleaning  Loaded  Gun,  708. 

V.  Going  on  or  About  Railway  Tracks  and  Cars. 

a.  Sitting  on  Railroad  Track,  708. 

b.  FaUing  Asleep  on  Track,  708. 

c.  Walking  on  Track,  709. 

d.  Crossing  Trestle  at  Night,  709, 

e.  Crossing  Tra<;k  Between  Cars,  710. 

f.  Climbing  on  Stationary  Cars,  710. 

g.  Boarding  Train  in  Motion,  710. 

h.  Boarding  Freight-cars  by  Means  of  Ladder,  712. 
i.  Cattle  Dealer  Boarding  Train,  713. 
j.  Leaving  or  Alighting  from  Train,  714. 
k.  Riding  or  Standing  on  Platform  of  Car,  715. 
VI.  Doing  Other  Acts  Resulting  in  Injury  or  Death. 

a.  Attempting  to  Rescue  Persons  in  Danger,  716. 

b.  Sleeping  on  Top  of  Steamboat  Boilers,  717. 

c.  Falling  from  Scaffold,  717. 

d.  Getting  Pigeons  from  Bam,  717. 

e.  Provoking  Fight,  717. 

I.  General  Principles, 
a.  What  Constitutes  Voluntary  Exposure,  in  General. — One  of  the 
leading  exemptions  from  liability  commonly  found  in  accident  insur- 
ance policies  is,  that  the  insurance  does  not  cover  death  or  injury 
occasioned  by  voluntary  exposure  to  unnecessary  danger.  The  words 
"voluntary  exposure  to  unnecessary  danger,"  literally  interpreted, 
would  embrace  every  exposure  of  the  assured  not  actually  required 
by  the  circumstances  of  his  situation,  or  enforced  by  the  superior 
will  of  others,  as  well  as  every  danger  attending  such  exposure  that 
might  have  been  avoided  by  the  exercise  of  care  and  diligence  upon 
his  part;  but  the  same  words  may  be  fairly  interpreted  as  referring 
only  to  dangers  of  a  real,  substantial  character,  which  the  insured 
recognized,  but  to  which  he  nevertheless  purposely  and  consciously 
exposed)  himself,  intending  at  the  time  to  assume  all  the  risks  of  the 
situation.  The  latter  interpretation  is  most  favorable  to  the  assured, 
does  no  violence  to  the  words  used,  and  is  consistent  with  the  object 
of  accident  insurance  contracts:  Travelers'  Ins.  Co,  v.  Randolph,  78 
Fed.  754,  24  C.  C.  A.  305.  The  phrase,  "voluntary  exposure  to 
unnecessary  danger,"  involves  the  idea  of  intentionally  doing  some 
act  which  reasonable  and  ordinary  prudence  would  pronounce  danger- 
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ous:  Equitable  Ace.  Ins.  Co.  v.  Osborn,  90  Ala.  201,  9  South.  869, 
13  L.  R.  A.  267. 

A  voluntary  exposure  to  unnecessary  danger  implies  a  conscious 
intentional  exposure;  something  which  one  is  consciously  willing  to 
take  the  risk  of:  Fidelity  etc.  Co.  v.  Sittig,  181  111.  Ill,  54  N.  E. 
903,  48  L.  R.  A.  359;  Commercial  Travelers'  Mut.  Ace.  Assn.  v. 
Springsteen,  23  Ind.  App.  657,  55  N.  E.  973;  Jones  v.  U.  S.  Mutual 
Ace.  Assn.,  92  Iowa,  652,  61  N.  W.  485;  Matthes  v.  Imperial  Ace. 
Assn.,  110  Iowa,  222,  81  N.  W.  484;  Correll  v.  National  Ace.  Soc., 
139  Iowa,  36,  130  Am.  St.  Rep.  294,  116  N.  W.  1046;  Employers' 
Liability  Assur.  Corp.  v.  Anderson,  5  Kan.  App.  18,  47  Pac.  331; 
Travelers'  Ins.  Co.  v.  Clark,  109  Ky.  350,  95  Am.  St.  Rep.  374,  59 
S.  W.  7;  Johnson  v.  London  Guarantee  etc.  Co.,  115  Mich.  86,  69 
Amu  St.  Rep.  549,  72  N.  W.  1115,  40  L.  R.  A.  440;  Hunt  v.  U.  S.  Ace. 
Assn.,  146  Mich.  521,  117  Am.  St.  Rep.  655,  109  N.  W.  1042,  7 
L.  R.  A.,  N.  S.,  938,  10  Ann.  Cas.  449;  Jamison  v.  Continental 
Casualty  Co.,  104  Mo.  App.  306,  78  S.  W.  812;  Dillon  v.  Continental 
Casualty  Co.,  130  Mo.  App.  502,  109  S.  W.  89;  Whalen  v.  Peerless 
Casualty  Co.,  75  N.  H.  297,  73  Atl.  642;  Lehman  v.  Great  Eastern 
Casualty  Co.,  7  App.  Div.  424,  39  N.  Y.  Supp.  912,  affirmed  in  158 
N.  Y.  689,  53  N.  E.  1127;  Cornwell  v.  Fraternal  Ace.  Assn.,  6  N.  D. 
201,  66  Am.  St.  Rep.  601,  69  N.  W.  191,  40  L.  R.  A.  437;  Burkhard 
v.  Travelers'  Ins.  Co.,  102  Pa.  262,  48  Am.  Rep.  205;  De  Loy  v. 
Travelers'  Ins.  Co.,  171  Pa.  1,  50  Am.  St.  Rep.  787,  32  Atl.  1108; 
Union  Casualty  etc.  Co.  v.  Harroll,  98  Tenn.  591,  60  Am.  St.  Rep. 
873,  40  S.  W.  1080;  Continental  Casualty  Co.  v.  Deeg  (Tex.  Civ. 
App.),  125  S.  W.  353;  Scheiderer  v.  Travelers'  Ins.  Co.,  58  Wis.  13, 
46  Am.  Rep.  618,  16  N.  W.  47. 

In  the  leading  case  of  Keene  v.  New  England  Ace.  Assn.,  161  Mass. 
149,  36  N.  E.  891,  the  evidence  showed  the  following  facts:  That 
the  defendant  insured  the  deceased  "against  personal  bodily  injuries 
effected  ....  through  external,  violent,  and  accidental  means,  within 
the  intent  and  meaning  of  the  provisos  and  conditions"  recited  in 
the  policy.  Among  the  provisos  and  conditions  in  the  policy  were 
the  following:  "No  claim  shall  be  valid  under  this  certificate  when 
the  death  or  injury  may  have  ....  happened  in  consequence  .... 
of  any  voluntary  exposure  to  unnecessary  danger,  hazard  or  perilous 
adiventure."'  The  assured  was  killed  by  being  struck  by  a  detached 
railroad  car,  which  had  been  kicked  by  an  engine,  the  sight  of 
which  was  cut  off  by  his  umbrella,  while  he  was  crossing  railroad 
tracks  at  a  point  where  from  one  thousand  to  two  thousand  persons 
a  day  had  been  crossing  for  years  without  opposition.  Notices  were 
posted  by  the  railroad  company  to  prohibit  people  from  crossing, 
but  no  attempt  was  made  to  stop  the  practice.  At  the  defendant's 
request,  the  trial  court  directed  the  jury  to  return  a  verdict  for  the 
defendant,  on  the  ground  that  the  action  could  not  be  maintained. 
The  supreme  court,  however,  decided  that  the  act  of  the  assured  was 
not  necessarily  to  be  deemed  a  violation  of  the  provisions  of  the 
policy,  and  that  the  plaintiff  was  entitled  to  go  to  the  jury.  "Clearly," 
said  the  court,  "a  contract  of  indemnity  against  accidents  should  be 
construed  with  more  liberality  to  the  assured  than  the  rules  of 
common  law,  if  the  same  person  seeks  under  them  to  put  the  resjwn- 
gibility  for  his  accident  upon  another.  Looking,  then,  at  the  policy 
with  reference  to  the  subject  of  the  contract  of  insurance,  the  first 
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provision  relied  on  in  defense  is  against  'any  voluntary  exposure 
to  unnecessary  danger,  hazard  or  perilous  adventure.'  A  voluntary 
exposure  to  necessary  danger  is  not  forbidden,  nor  an  involuntary 
exposure  to  unnecessary  danger.  The  policy  recognizes  that  there 
are  some  dangers  which  it  is  necessary  to  encounter;  as,  for  example, 
where  there  is  a  chance  to  rescue  persons  in  deadly  peril:  See  Tucker 
V,  Mutual  Benefit  Co.,  50  Hun,  50,  4  N.  Y.  Supp.  505.  There  are 
other  dangers  which  one  usually  need  not  encounter  if  he  knows 
of  their  existence  long  enough  beforehand,  as,  for  example,  the 
danger  from  a  runaway  horse  or  a  coming  car;  and  a  merely  inad- 
vertent and  unintentional  exposure  to  a  danger  of  this  kind  is  not 
voluntary,  but  involuntary.  A  voluntary  exposure  to  unnecessary 
danger  implies  a  conscious,  intentional  exposure;  something  which  one 
is  consciously  willing  to  take  the  risk  of.  By  taking  a  policy  of 
insurance  against  accidents,  one  naturally  understands  that  he  is  to 
be  indemnified  against  accidents  resulting  in  whole  or  in  part  from 
his  own  inadvertence." 

b.  Negligence  of  Insured. — The  general  rule  of  law  that  a  person 
is  not  entitled  to  compensation  for  an  injury  of  which  his  own 
negligence  or  want  of  due  care  has  been  the  primary  cause  does  not 
apply  to  a  contract  of  insurance.  The  reason  given  is  that  this  con- 
tract is  one  of  indemnity,  and  that  one  object  which  the  assured 
has  in  view  in  effecting  an  insurance  is  protection  against  casualties 
occurring  from  his  own  negligence  and  want  of  doie  care.  Hence,  in 
an  action  upon  an  accident  insurance  policy,  covering  risks  while 
traveling,  it  was  held  that  the  contract  insured  against  an  accident 
which  occurred  while  the  insured  was  attempting  to  jump  on  an 
omnibus,  used  as  a  public  conveyance  for  carrying  passengers,  while 
the  same  was  in  motion:  Champlin  v.  Railway  Passenger  Assur.  Co., 
6  Lans.  (N.  Y.)   71. 

In  Travelers'  Ins.  Co.  v.  Melick,  65  Fed.  178,  12  C.  C.  A.  544,  27 
L.  R.  A.  629,  which  was  an  action  upon  an  accident  policy,  the  ques- 
tion  was  whether  the  insured  died  from  the  effects  of  a  wound  in 
the  foot  received  accidentally,  or  from  the  effects  of  a  self-inflicted 
wound  due  to  a  cutting  of  his  throat.  "It  must  be  borne  in  mind," 
said  the  court,  "that  the  doctrine  of  proximate  cause  has  a  different 
relation  to  an  action  for  negligence  from  that  which  it  bears  to  a 
contract  to  indemnify  for  the  result  of  a  given  cause.  In  the  former 
it  measures  the  liability,  while  in  the  latter  the  contract  fixes  the 
extent  of  the  liability.  In  an  action  for  negligence  the  liability 
extends  only  to  the  natural  and  probable  consequences  of  the  negli- 
gent act.  In  the  case  in  hand,  the  contract  is  to  indemnify  the 
insured  against  death  that  shall  result  within  ninety  days  from 
accidental  bodily  injuries  alone.  The  company  was  undoubtedly  liable 
under  this  contract  for  the  death  of  the  insured  if  that  death  did 
in  fact  result  from  the  accidental  shot  wound  alone.  The  crucial 
question  was  whether  or  not  it  did  in  fact  so  result,  and  the  doc- 
trine of  proximate  cause  was  applicable  to  this  case  only  to  aid  in 
finding  a  just  answer  to  this  question,  and  not  to  measure  the  lia- 
bility which  the  contract  had  fixed."  In  this  case  the  jury  found 
that  the  proximate  cause  of  the  death  of  the  insured  was  the  pistol- 
shot  wound  in  the  foot,  received  accidentally,  and  a  judgment  in 
favor  of  plaintiff,  the  deceased's  administrator,  was  affirmed. 
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In  an  action  upon  a  policy  of  insurance  against  accident,  the 
question  whetlier  or  not  the  injured  party  was  guilty  of  negligence 
does  not  arise:  Schneider  v.  Provident  L/.  Ins.  Co.,  24  Wis.  28,  1 
Am.  Eep.  157.  In  Providence  L.  Ins.  &  Inv.  Co.  of  Chicago  v. 
Martin,  32  Md.  310,  it  was  decided  that  in  an  action  on  a  policy 
of  insurance  against  accident,  the  negligence  or  carelessness  of  the 
assured  was  no  defense.  But  in  Morel  v.  Mississippi  Valley  L.  Ins. 
Co.,  4  Bush  (67  Ky.),  535,  the  court  affirmed  the  judgment  sustaining 
a  demurrer  to  a  petition  which  alleged,  among  other  things,  that  the 
defendant  insured  the  plaintiff  against  accident,  in  a  specified  amount, 
and  for  a  specified  time,  and  while  performing  a  journey,  and  before 
the  termination  of  the  period  for  which  he  was  insured,  he  met  with 
an  accident  from  having  "inadvertently"  put  his  arm  a  short  dis- 
tance out  of  the  window  of  a  car,  when  his  hand  came  in  contact 
with  a  post  standing  near  the  track  of  the  road,  whereby  the  middle 
finger  of  his  right  hand  was  so  badly  injured  as  to  render  him 
wholly  unable  to  practice  his  profession  of  surgeon  for  the  period 
of  twenty-six  weeks  or  more.  "The  injury  did  not  result,"  said  the 
court,  "from  any  of  the  dangers  common  to  passengers  on  that  or 
other  railroads,  but  resulted  from  the  dangerous  position  in  which 
he  had  needlessly  and  negligently  placed  his  arm — an  injury  which, 
if  not  to  be  expected  from  the  exposed  position  of  the  hand,  was 
at  least  probable.  If  appellant  had  kept  his  arm  inside  of  the 
car,  it  is  perfectly  certain  he  would  have  received  no  injury;  and  as 
it  was  produced  by  his  own  fault,  he  thereby  deprived  himself  of 
all  right  to  compensation." 

In  the  majority  of  cases,  however,  the  courts  have  decided,  in 
effect,  that  the  question  of  whether  the  circumstances  of  a  particular 
accident  bring  it  within  one  of  the  exceptions  by  which  the  com- 
pany has  guarded  itself  against  an  accident  resulting  from  voluntary 
exposure  to  unnecessary  danger,  is  not  whether  the  person  insured 
has  exercised  reasonable  care  or  caution,  nor  whether  he  has  been 
guilty  of  negligence,  but  whether  or  not  the  insurance  company  has 
shown — the  burden  being  upon  it  to  do  so — that  the  insured  volun- 
tarily exposed  himself  to  unnecessary  danger,  and  that  the  death  or 
injury  resulted  in  consequence  thereof:  De  Greayer  v.  Fidelity  & 
Casualty  Cp.  of  N.  Y.,  126  Cal.  Mem.  xvii,  58  Pac.  390;  Commercial 
Travelers'  Mut.  Ace.  Assn.  v.  Springsteen,  23  Ind.  App.  657,  55  N.  E. 
973;  Payne  v.  Fraternal  Ace.  Assn.,  119  Iowa,  342,  39  N.  W.  361; 
Keene  v.  New  England  Mut.  Ace.  Assn.,  161  Mass.  149,  36  N.  E. 
891;  Anthony  v.  Mercantile  Mut.  Ace.  Assn.,  162  Mass.  354,  44  Am. 
St.  Rep.  367,  38  N.  E.  973,  26  L.  R.  A,  406;  Wilson  v.  Northwestern 
Mut.  Ace.  Assn.,  53  Minn.  470,  55  N.  W.  626;  Union  Casualty  etc. 
Co.  V.  Harroll,  98  Tenn.  591,  60  Am.  St.  Rep.  873,  40  S.  W.  1080; 
Fidelity  etc.  Co.  v.  Chambers,  93  Va.  138,  24  S.  E.  896,  40  L.  R.  A. 
432;  Diddle  v.  Continental  Casualty  Co.,  65  W.  Va.  170,  63  S.  E.  962, 
22  L.  R.  A.,  N.  S.,  779;  Travelers'  Ins.  Co.  v.  Randolph,  78  Fed.  754, 
24  C.  C.  A.  305. 

Voluntary  exposure  means  something  more  than  negligence  contrib- 
uting to  the  injury.  The  test  seems  to  be.  Did  the  insured  appre- 
ciate that,  by  doing  the  act,  he  was  putting  life  and  limb  in  hazard? 
Thus,  voluntary  exposure  to  danger  is  not  proved  by  evidence  tend- 
ing to  show  that  the  insured  stood  on  the  steps  of  a  moving  train, 
holding  on  with  both  hands,  and  fell  or  stepped  therefrom  in  the 
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belief  that  he  was  stepping  on  a  lower  step,  which  in  fact  did  not 
exist:  Smith  v.  Aetna  L.  Ins.  Co.,  115  Iowa,  217,  91  Am.  St.  Bep. 
153,  88  N.  W.  368,  56  L.  E.  A.  271. 

Some  policies  provide  that  the  insured  shall  be  careful  for  his 
safety.  What  amounts  to  a  violation  of  the  condition  in  an  accident 
insurance  policy  that  the  insured  shall  "use  all  due  diligence  for  his 
personal  safety  and  protection"  can  be  deduced  only  from  the  facts 
and  circumstances  accompanying  the  accident;  and,  like  other  ques- 
tions involving  negligence  and  due  care,  is  a  question  for  a  jury 
to  determine.  The  court  will  not  undertake  to  say,  as  a  matter  of 
law,  whether  a  particular  act,  or  series  of  acts,  constitutes  a  want 
of  such  due  care  and  diligence:  Stone's  Admrs.  v.  United  States 
Casualty  Co.,  34  N.  J.  L.  371.  Where  a  given  state  of  facts  is 
such  that  reasonable  men  may  fairly  differ  upon  the  question  as  to 
whether  the  insured  died  of  injuries  resulting  from  "unnecessary 
exposure  to  danger,"  the  determination  of  the  matter  is  for  the 
jury.  It  is  only  where  the  facts  are  such  that  all  reasonable  men 
must  draw  the  same  conclusion  from  them  that  such  a  question  is 
ever  considered  one  of  law  for  the  court:  Pacific  Mut.  L.  Ins.  Co.  v. 
Adams   (Okl.),  112  Pac.  1026. 

In  Beard  v.  Indemnity  Ins.  Co.,  65  W.  Va.  283,  64  S.  E.  119,  an 
action  on  an  accident  policy  which  provided  that  it  did  not  cover 
any  injury  occasioned  wholly  or  partly,  directly  or  indirectly,  by 
many  things,  among  them  being  intoxication,  and  voluntary  or  negli- 
gent exposure  to  unnecessary  danger,  and  also  provided  that  no 
insurance  against  injury  received  while  the  insured  was  on  a  railroad 
bridge  or  roadbed,  except  as  to  railroad  employees  while  on  duty 
incident  to  the  occupation,  the  evidence  showed  that  the  insured 
was  found  badly  injured,  late  in  the  evening,  at  the  foot  of  a  high 
wall,  near  the  unrailed  top  of  which  he  had  been  seen  reclining 
alone  on  a  bench  by  the  side  of  a  railroad  telegraph  office  shortly 
before.  He  was  an  extra  locomotive  fireman;  and  the  road  foreman 
of  engines  testified  that  railroad  employees  frequently  boarded  trains 
at  that  telegraph  office.  There  was  evidence  that  the  insured  was 
before  a  police  judge  three  days  before  the  accident  for  intoxication. 
A  policeman  testified  that  he  saw  the  insured  near  a  saloon  the 
evening  on  which  the  accident  occurred,  and  "looked  like  he  was 
intoxicated  right  smartly  when  he  came  through";  but  other  wit- 
nesses testified  to  the  contrary.  There  was  no  witness  to  the  acci- 
dent. The  jury  rendered  a  verdict  in  favor  of  the  plaintiff.  The 
trial  court  set  the  verdict  aside  as  contrary  to  law  and  the  evidence, 
and  granted  a  new  trial.  In  reversing  the  action  of  the  trial  court 
and  rendering  judgment  on  the  verdict,  Justice  Kobiuson,  speaking 
for  the  court  of  appeals,  says:  "The  evidence  does  not  justify  the 
conclusion,  as  a  matter  of  law,  that  the  insured  voluntarily  exposed 
himself  to  unnecessary  danger,  within  the  meaning  of  those  terms 
as  applied  to  cases  of  this  character.  Whether  he  did  so  expose  him- 
self, therefore,  was  a  proper  question  for  the  determination  of  the 
jury  from  all  the  facts  and  reasonable  inferences  in  that  regard. 
Nor  can  it  be  justly  said  that  the  jury's  evident  finding  that  he 
did  not  so  expose  himself  to  such  danger  is  plainly  wrong,  amounting 
to  a  miscarriage  of  justice.  Really,  it  was  not  proved  that  insured 
waa  even  guilty  of  contributory  negligence,  to  say  nothing  of  the 
degree  of  negligence  required  to  be  shown  under  such  clause  as  the 
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one  under  which  exemption  from  liability  is  claimed.  It  does  not 
appear  that  the  insured  had  knowledge  of  his  surroundings,  or  of 
any  danger  near  him,  when  the  accident  befell  him.  Where  the 
danger  is  unknown,  the  injury  is  accidental,  not  the  result  of  vol- 
untary exposure. 

"An  insurer  against  accident  must  not  be  relieved  from  liability 
because  of  mere  contributory  negligence,  unless  the  contract  is  plain 
and  unequivocal  that  it  should  be.  Surely  we  shall  not  say  that 
the  word  'negligent'  is  to  be  given  a  meaning  indicating  a  degree  of 
exposure  less  than  that  indicated  by  the  word  'voluntary,'  which  is 
used  before  it  in  the  clause  in  the  policy  under  consideration.  To 
give  it  such  construction  would  grant  almost  limitless  scope  to  the 
ingenuity  of  insurance  companies  in  framing  contracts  of  this  char- 
acter so  as  to  make  the  exceptions  in  fact  destroy  the  real  purpose 
for  which  the  insurance  was  obtained.  Used,  as  it  is,  in  connection 
with  the  word  'voluntary,'  it  is  fairer  to  say  that  it  is  simply  cumu- 
lative to  that  word,  meaning  no  more  than  that  word.  Or  its  use 
in  the  clause  may  fairly  be  said  to  be  redundant,  since  in  a  practical 
sense  every  . exposure  of  one's  body  to  an  unnecessary  danger  is  a 
negligent  exposure  to  such  danger.  In  view  of  the  well-established 
rule  of  construction  in  such  cases,  the  true  purposes  of  such  con- 
tracts, and  the  connection  in  which  the  word  'negligent'  is  used,  we 
hold  that  its  use  is  simply  cumulative  or  redundant,  and  that  the 
clause  means  no  more  than  'voluntary  exposure  to  unnecessary  dan- 
ger.' " 

c  Wanton  or  Reckless  Exposure. — The  duty  of  exercising  some 
d«gree  of  care  and  prudence  in  view  of  obvious  danger,  even  though 
the  insured  does  not  at  the  moment  realize  it,  or  is  not  actually 
conscious  of  it,  as  well  as  that  of  avoiding  known  danger  by  the 
exercise  of  prudence  and  care,  is  emphasized  by  the  authorities. 
Hence  reckless  or  deliberate  encountering  of  known  danger,  or 
danger  so  obvious  that  a  reasonably  prudent  person  ought  to  have 
known  it  at  the  time  of  encountering  it,  is  held  to  be  "voluntary 
exposure  to  unnecessary  danger"  within  the  meaning  of  an  accident 
insurance  policy:  Equitable  Ace.  Ins.  Co.  v.  Osborn,  90  Ala.  2(>1,  9 
South.  869,  13  L.  R.  A.  267;  Travelers'  Protective  Assn.  v.  Small, 
115  Ga.  455,  41  S.  E.  628;  Jones  v.  United  States  Mut.  Ace.  Assn., 
92  Iowa,  €5S,  61  N.  W.  485;  Matthes  v.  Imperial  Ace.  Assn.,  110 
Iowa,  222,  81  N.  W.  484;  Garcelon  v.  Commercial  Travelers'  East. 
Ace.  Assn.,  195  Mass.  531,  81  N.  E.  201,  10  L.  R.  A.,  N.  S.,  961; 
Willard  v.  Masonic  Equit.  Ace.  Assn.,  169  Mass.  288,  61  Am.  St. 
Eep.  285,  47  N.  E.  1006;  Bean  v.  Employers'  Liability  Assur.  Corp., 
50  Mo.  App.  459;  Duncan  v.  Preferred  Mut.  Ace.  Assn.,  59  N.  Y. 
Super.  Ct.  145,  13  N.  Y.  Supp.  620;  Burkhard  v.  Travelers'  Ins.  Co., 
102  Pa.  262,  48  Am.  Rep.  205;  De  Loy  v.  Travelers'  Ins.  Co.,  171 
Pa.  1,  50  Am.  St.  Rep.  787,  32  Atl.  1108;  Rebman  v.  General  Ace. 
Ins.  Co.,  217  Pa.  518,  66  Atl.  859,  10  L.  R.  A.,  N.  S.,  957;  Carpenter 
v.  American  Ace.  Co.,  46  S.  C.  541,  24  S.  E.  500;  Continental  Casualty 
Co.  V.  Deeg  (Tex.  Civ.  App.),  125  S.  W.  353;  Fidelity  etc.  Co.  v. 
Chambers,  93  Va.  138,  24  S.  E.  896,  40  L.  R.  A.  432;  Diddle  v. 
Continental  Casualty  Co.,  65  W.  Va.  170,  63  S.  E.  962,  22  L.  R.  A., 
N.  S.,  779. 

The  voluntary  exposure  to  unnecessary  danger  within  the  meaning 
of  an  accident  policy  is  not  such  exposure  aa  men.  usually  are  going 
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to  take,  such  as  is  incident  to  the  ordinary  habits  and  customs  of 
life;  such  an  exposure  as  that  does  not  come  within  the  range  of 
a  defense.  An  exposure,  in  order  to  have  been  a  contributing  cause 
and  so  defeat  an  insured's  right  to  recovery,  must  be  something 
beyond  the  ordinary,  or  a  wanton,  a  piece  of  gross,  carelessness,  as 
we  would  term  such  in  our  designation  of  a  person's  conduct  in  the 
usual  walks  of  life:  Manufacturers'  Ace.  Indemnity  Co.  v.  Dorgan, 
58  Fed.  945,  7  C.  C.  A.  581,  22  L.  R.  A.  620. 

d.  Knowledge  of  Danger. — Before  a  person  can  voluntarily  expose 
himself  to  danger  he  must  know  of  the  danger.  Und«r  an  accident 
jKilicy  exempting  the  insurer  from  liability  for  the  death  of  the 
insured  resulting  from  "voluntary  exposure  to  unnecessary  danger 
or  perilous  danger,"  the  insurer,  to  absolve  himself  from  liability, 
must  not  only  allege  and  prove  that  the  insured  exposed  himself  to 
unnecessary  danger,  but  also  that  he  knew  of  such  danger  and  vol- 
untarily exposed  himself  thereto:  Conboy  v.  Railway  O.  &  E.  Ace. 
Assn.,  17  Ind.  App.  62,  60  Am.  St.  Rep.  154,  46  N.  E.  363  j  Collins 
V.  Bankers'  Ace.  Ins.  Co.,  96  Iowa,  216,  59  Am.  St.  Rep.  367,  64  N.  W. 
778.  Hence  one  who  lies  down  to  sleep  on  the  top  of  the  boilers  of 
a  steamboat,  and  is  there  injured  by  steam  escaping  from  a  safety 
valve,  is  not  guilty  of  voluntary  exposure  to  unnecessary  danger, 
though  warned  not  to  sleep  there,  unless  he  was  conscious  of  the 
danger  from  escaping  steam  from  the  valve:  Travelers'  Ins.  Co.  v. 
Clark,  109  Ky.  350,  95  Am.  St.  Rep.  374,  59  S.  W.  7. 

Voluntary  exposure  requires  an  exercise  of  the  will.  The  party 
must  intentionally  and  consciously  assume  the  risk.  This  necessarily 
involves  knowledge  that  the  danger  exists,  and  that  the  risk  will 
follow  an  attempt  to  brave  it.  The  act  done  may  be  voluntary,  but 
it  cannot  involve  "voluntary  exposure"  unless  the  exposure  is  under- 
stood. Before  one  can  voluntarily  expose  himself  to  danger  he  must 
know  of  its  existence.  Hence  where  a  traveling  salesman  is  con- 
fronted, while  in  pursuit  of  his  business,  with  possible  danger  because 
of  a  slough  in  a  public  road  on  his  regular  line  of  travel,  over  which 
he  has  passed  twice  a  year  for  thirteen  years,  and  makes  inquiry 
of  other  men  living  in  the  vicinity  as  to  the  existence  of  danger 
at  the  time,  and  receives  opinions,  some  expressing  fears  of  danger 
and  others  to  the  contrary,  and  acting  on  his  own  judgment,  formed 
from  such  opinions,  from  his  previous  knowledge,  and  from  appear- 
ances at  the  time,  in  good  faith  concludes  that  there  is  no  danger 
to  his  life  in  crossing,  and  attempts  to  cross,  and  is  accidentally 
drowned,  such  attempt  is  not  "voluntary  exposure  to  unnecessary  dan- 
ger" within  the  meaning  of  an  accident  insurance  policy:  United 
States  Mutual  Ace.  Assn.  v.  Hubbell,  56  Ohio,  516,  47  N.  E.  544, 
40  L.  R.  A.  453. 

e.  Obviousness  of  Danger. — In  Cornish  v.  Accident  Ins.  Co.,  L.  R. 
23  Q.  B.  D.  453,  the  policy  excepted  from  the  insurance,  among  other 
risks,  one  "happening  by  exposure  of  the  insured  to  obvious  risk  of 
injury."  The  evidence  showed  that  the  insured,  a  farmer,  while 
driving  a  wagon  across  a  railroad  track,  was  killed  by  a  train 
which  he  could  have  seen  if  he  had  been  paying  attention  to  what 
he  was  doing.  It  was  held  that  the  clause  excluded  from  the  force 
of  the  policy  two  classes  of  accidents:  First,  those  arising  from  the 
exposure  of  the  insured  to  a  risk  obvious  to  him  at  the  time  he 
exposes  himself;   second,  those  arising  from  exposure  to  a  risk  that 
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would  have  been  obvious  to  him  if  he  had  attended  with  reasonable 
care  to  his  surroundings  and  to  what  he  was  doing.  "We  are  not 
prepared  to  say,"  said  the  court,  "that  injuries  occasioned  by  the 
negligence  of  the  insured  are  in  all  cases  excepted.  Such  a  con- 
struction would  render  the  policy  little  better  than  a  snare  to  the 
insured.  But  there  are  degrees  of  negligence,  and  we  are  unable  to 
read  this  policy  as  protecting  a  man  against  the  consequences  of 
running  risks  which  would  be  obvious  enough  to  him  if  he  paid 
the  slightest  attention  to  what  he  was  doing.     In  the  present  case  the 

deceased  did  in  fact  expose  himself  to  risk  of  imminent  death 

If  he  looked  and  saw  the  train  coming,  the  risk  to  which  he  exposed 
himself  must  have  been  obvious  to  him  at  the  time.  If  the  risk  to 
which  he  exposed  himself  was  not  then  obvious  to  him,  that  circum- 
stance can  only  be  accounted  for  on  the  supposition  that  he  was  not 
attending  to  what  he  was  doing;  i.  e.,  not  looking  to  see  if  a  train 
was  coming,  and  was  near.  We  cannot  construe  the  policy  as  cov- 
ering a  risk  so  run,  and  we  agree  with  the  lord  chief  justice  that 
there  was  no  question  of  fact  to  leave  to  the  jury." 

Ordinarily,  however,  in  order  to  show  a  voluntary  exposure  to  un- 
necessary danger,  the  evidence  must  disclose  a  design  or  intention 
on  the  part  of  the  insured  to  expose  his  life,  or  a  high  degree  of 
negligence;  something  more  than  mere  ordinary  negligence:  Will- 
iams v.  United  States  Mut.  Ace.  Assn.  of  N.  Y.,  82  Hun,  268,  31 
N.  Y.  Supp.  343.  In  Johnson  v.  London  Guarantee  etc.  Co.,  115 
Mich.  86,  69  Am.  St.  Rep.  549,  72  N.  W.  1115,  40  L.  E.  A.  440,  it  is 
held  that  voluntary  exposure  to  unnecessary  danger,  within  the 
meaning  of  an  accident  insurance  policy,  is  a  conscious  intentional 
exposure  involving  gross  or  wanton  negligence  on  the  part  of  the 
insured;  also,  that  if  an  action  on  an  accident  policy  is  tried  upon 
the  theory  that  the  question  as  to  whether  the  insured  voluntarily 
exposed  himself  to  unnecessary  danger  belongs  exclusively  to  the 
jury  to  decide,  the  insurer  cannot  complain  on  appeal  that  the  trial 
court  erred  in  not  directing  a  verdict  in  his  favor.  In  Rustin  v. 
Standard  L.  &  A.  Ins.  Co.,  58  Neb.  792,  76  Am.  St.  Rep.  136,  79  N.  W. 
712,  46  L.  R.  A.  253,  the  court  said:  "Accident  insurance  is  not  de- 
signed to  furnish  indemnity  only  in  cases  where  the  policy-holder 
orders  his  conduct  with  grave  circumspection  and  provident  foresight 
of  consequences.  Mere  contributory  negligence  is  no  answer  to  an 
action  on  a  contract  of  insurance." 

f.  Voluntary  Act  and  Voluntary  Exposure  Distinguished. — The 
authorities  make  a  clear  distinction  between  a  voluntary  act  and  a 
voluntary  exposure  to  danger.  An  act  may  be  voluntary  and  the 
exposure  involuntary:  Equitable  Ace.  Ins.  Co.  v.  Osborn,  90  Ala. 
201,  9  South.  809,  13  L.  R.  A.  267;  Fidelity  &  C.  Co.  v.  Sittig,  181 
111.  Ill,  54  N.  E.  903,  48  L.  R.  A.  359;  Commercial  Travelers'  Mut. 
Ace.  Assn.  V,  Springsteen,  23  Ind.  App.  657,  55  N.  E.  973;  Collins 
V.  Bankers'  Ace.  Ins.  Co.,  96  Iowa,  216,  59  Am.  St.  Rep.  367,  64  N.  W. 
778;  Travelers'  Ins.  C(k  v.  Clark,  109  Ky.  350,  95  Am.  St.  Rep. 
374,  59  S.  W.  7;  Johnson  v.  London  etc.  Ace.  Co.,  115  Mich.  86,  69 
Am.  St.  Rep.  549,  72  N.  W.  1115,  40  L.  R.  A.  440;  Cornwell  v. 
Fraternal  Ace.  Assn.,  6  N.  D.  201,  66-  Am.  St.  Rep.  601,  69  N.  W. 
191,  40  L.  R.  A.  437;  Burkhard  v.  Travelers'  Ins.  Co.,  102  Pa.  262, 
48  Am.  Rep.  205;  De  Loy  v.  Travelers'  Ins.  Co.,  171  Pa.  1,  50  Am. 
St.  Rep.  787,  32  Atl.  Ilp8;   Miller  v,  American  M.  A.  Ins.  Co.,  92 
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Tenn.  167,  21  S.  W.  29,  20  L.  E.  A.  7Co;  Diddle  v.  Continental  Casu- 
alty Co.,  65  W,  Va.  170,  63  S.  E.  962,  22  L.  E.  A.,  N.  S.,  779; 
Beard  v.  Indemnity  Ins.  Co.,  65  W.  Va.  283,  64  S.  E.  119. 

In  Whalen  v.  Peerless  Casualty  Co.,  75  N.  H.  297,  ante,  p.  695, 
73  Atl.  642,  the  court  approved  the  dictum  of  Justice  Mercur  of 
the  supreme  court  of  Pennsylvania  in  Burkhard  v.  Travelers'  Ins. 
Co.,  102  Pa.  262,  48  Am.  Eep.  205,  wherein  it  was  said:  "A  clear 
distinction  exists  between  a  voluntary  act  and  a  voluntary  exposure 
to  danger.  Hidden  danger  may  exist,  yet  the  exposure  thereto,  with- 
out any  knowledge  of  the  danger,  does  not  constitute  a  voluntary 
exposure  to  it The  result  of  the  act  does  not  necessarily  de- 
termine the  motive  which  prompted  the  action.  The  act  may  be 
voluntary,  yet  the  exposure  involuntary.  The  danger  being  unknown, 
the  injury  is  accidental." 

II.     Playing  Ball  or  Riding  Steeple-chase. 

tu  Playing  Indoor  Baseball. — An  insured,  under  an  accident  policy 
exempting  the  insurer  from  liability  for  injuries  resulting  from 
■•voluntary  and  unnecessary  exposure  to  danger,  is  entitled  to  recover 
for  a  broken  ankle  caused  by  putting  out  his  foot  to  prevent  his 
running  against  a  wall  while  playing  indoor  baseball:  Hunt  v.  United 
States  Ace.  Assn.,  146  Mich.  521,  117  Am.  St.  Eep.  655,  109  N.  W. 
1042,  7  L.  E.  A.,  N.  S.,  938,  10  Ann.  Cas.  449. 

b.  Riding  Steeple-chase. — It  is  voluntary  exposure  to  unnecessary 
danger  to  engage  in  riding  a  steeple-chase.  And  the  knowledge  by  an 
agent  of  the  insurer,  before  issuing  the  policy  against  accident,  that 
the  insured  occasionally  rode  steeple-chase  races,  does  not  prevent 
the  insurer  from  avoiding  the  policy,  on  the  ground  that  the  insured 
was  injured  while  riding  in  a  steeple-chase,  and  that  such  riding  was 
a  voluntary  exposure  to  unnecessary  danger:  Smith  v.  Aetna  L.  Ins. 
Co.,  185  Mass.  74,  102  Am.  St.  Eep.  326,  69  N.  E.  1059,  64  L.  E.  A.  117. 

III.    Hunting  or  Fishing. 

a.  Fishing  on  Dark  Night. — Going  out  in  a  boat  to  fish  on  a  dark 
night  in  water  that  is  dangerous  because  of  sunken  trees  or  snags 
unknown  to  the  fisherman  is  not  a  voluntary  exposure  to  unnecessary 
danger  within  the  meaning  of  that  term  in  a,  policy  of  insurance, 
and  does  not  defeat  the  right  to  recover  on  such  policy:  Collins 
V.  Bankers'  Ace.  Ins.  Co.,  96  Iowa,  216,  59  Am.  St.  Eep.  367,  64 
N.  W.  778.  As  to  whether  there  can  be  a  recovery  on  a  policy  where 
the  insured  is  drowned  while  seining  in  violation  of  law,  see  Con  boy 
V.  Eailway  etC;  Ace.  Assn.,  17  Ind.  App.  62,  60  Am.  St.  Eep.  154, 
46  N.  E.  363. 

"b.  Hunting  for  Game. — One  who  is  hunting  for  game  in  the  or- 
dinary manner  is  not  guilty  of  voluntary  exposure  to  unnecessary 
danger,  so  as  to  preclude  his  recovery  if  injured  by  the  accidental 
discharge  of  his  gun,  brought  about  by  his  foot  slipping  while  he 
is  climbing  a  bank  and  his  drawing  himself  up  by  means  of  a  limb: 
Cornwell  v.  Fraternal  Ace.  Assn.,  6  N.  D.  201,  66  Am.  St.  Eep.  601, 
69  N.  W.  191,  40  L.  E.  A.  437. 

rV.    Handling  Firearms  Carelessly. 
a.     Placing  Arm  Over  Muzzle  of  Gun. — In  the  absence  of  circum- 
Btances  of  peril,  a  person  who  places  his  wrist  in  front  of  the  muzzle 
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of  his  gun,  loaded  and  cocked,  as  he  reaches  for  it  to  draw  it  toward 
him  through  a  fence,  "unnecessarily  exposes  himself  to  danger," 
within  the  meaning  of  an  accident  insurance  policy  excluding  from 
the  risk  disability  arising  from  such  exposure:  Sargent  v.  Central 
Ace.  Ins.  Co.,  112  Wis.  29,  88  Am.  St.  Eep.  946,  87  N.  W.  796. 

b.  Cleaning  Loaded  Gun. — But  the  mere  fact  of  cleaning  a  gun,  not 
known  to  be  loaded,  is  not  a  voluntary  exposure  to  unnecessary  dan- 
ger within  the  meaning  of  a  clause  in  an  accident  policy  exempting 
the  insurer  from  liability,  when  an  accident  results  from  an  unknown 
defect  in  the  gun,  whereby  it  was  possible  to  discharge  it  by  strik- 
ing its  butt  upon  the  floor:  Miller  v.  American  Mut.  Ace.  Ins.  Co.,  92 
Tenn.  167,  21  S.  W.  29,  20  L.  E.  A.  765. 

V.    Going  on  or  About  Railway  Tracks  and  Cars. 

a.  Sitting  on  Bailroad  Track. — Where  an  accident  insurance  policy 
contained  a  provision  that  its  benefits  should  not  extend  to  death  or 
disability  happening  directly  or  indirectly  in  consequence  of  volun- 
tary exposure  to  unnecessary  danger,  and)  the  insured  sat  down  on  the 
track  of  a  railroad  in  active  operation,  and  was  there  run  over  and 
killed,  it  was  held  that  there  were  conditions  on  which  his  removal 
in  plenty  of  time  would  absolutely  depend,  but  which  could  not  be 
foreseen;  and  that  the  uncertainty  made  the  insurer's  position  one  of 
danger,  and  that  the  insurance  company  could  not  be  held  liable 
under  the  policy:  Taylor  v.  Metropolitan  Ace.  Assn.,  71  111.  App.  132, 
affirmed  in  172  111.  511,  50  N.  E.  115. 

But  in  Fidelity  &  Casualty  Co.  v.  Chambers,  93  Va.  138,  24  S.  E. 
8'96,  40  L.  R.  A.  432,  an  action  on  an  accident  policy  containing  the 
exception  that  it  did  not  cover  injuries  caused  by  "voluntary  ex- 
posure to  unnecessary  danger,"  the  evidence  disclosed  the  following 
facts:  The  insured  was  sitting  on  a  bag  and  on  the  railroad  track, 
with  his  back  up  the  railroad.  A  train  came  down  around  a  curve, 
and  a  person  halloed  to  him.  He  started  off,  and  as  he  reached  to 
get  his  bag,  the  engine  struck  him.  In  affirming  the  judgment  in 
favor  of  plaintiff,  the  court  says:  "There  is  not  the  slightest  evidence 
to  show  that  the  deceased  knew  that  a  train  would  be  along  at  or 
near  that  time,  nor  that  he  had  good  reason  to  know  it.  The  fact 
that  he  immediately  got  off  the  track  when  apprised  that  the  train 
was  coming  negatives  the  idea  of  conscious  intentional  exposure  to 
danger.  The  most  that  can  be  made  of  this  evidence  is  that  the  de- 
ceased, in  thinking  that  he  had  time  to  get  his  bag  off  the  railroad 

track,  was  simply  mistaken It  should  be  borne  in  mind  that 

this  is  not  a  suit  against  the  railroad  company,  where  the  question 
lof  contributory  negligence  would  come  in.  If  every  negligent  or  care- 
less act  of  the  insured  from  which  accident  results  without  'conscious 
intentional  exposure'  on  his  part  is  to  be  made  to  serve  as  a  defense 
to  an  action  on  the  policy,  policies  of  this  character  would  become  of 
little  utility." 

b.  railing  Asleep  on  Track. — In  Jamison  v.  Continental  Casualty 
Co.,  104  Mo.  App.  306,  78  S.  W.  812,  it  appeared  that  the  insured  was 
stationed  at  a  bridge  to  flag  trains.  He  went  there  with  his  lantern 
on  a  certain  night,  and  the  next  morning  his  body  was  found  a  short 
distance  from  the  track,  with  wounds  on  it.  Blood  stains  could  be 
traced  from  there  to  the  track,  and  his  hat  was  on  the  track  cut  in 
two.     When  found,  and  shortly  before  his  death,  while  in  a  semi-con- 
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Bcious  condition,  he  stated,  in  answer  to  repeated  and  suggestive  ques- 
tions, that  he  had  been  struck  by  a  train  while  asleep  on  the  track. 
It  was  held  that  such  facts  did  not  establish,  as  a  matter  of  law,  that 
the  insured  met  his  death  by  unnecessary  exposure  to  danger,  within 
the  meaning  of  an  accident  policy  limiting  the  liability  under  such 
circumstances  to  one  hundred  dollars  instead  of  one  thousand  dollars. 
In  Bateman  v.  Travelers'  Ins.  Co.,  110  Mo.  App.  443,  85  S.  W,  128, 
it  is  held  that  for  a  railroad  employee  to  sit  down  on  a,  railroad  track 
while  waiting  to  flag  a  train  cannot  be  pronounced  a  voluntary  ex- 
posure to  unnecessary  danger,  under  all  circumstances.  Hence,  if 
while  sitting  on  the  track,  an  employee  unconsciously  falls  asleep,  and 
while  in  such  condition  is  struck  by  a  train  and  killed,  his  conduct 
does'  not  necessarily  constitute  voluntary  exposure  to  unnecessary  dan- 
ger within  the  meaning  of  that  expression  in  an  accident  policy. 

c.  Walking  on  Track. — Where  a  policy  of  insurance  against  acci- 
dent provided  that  there  should  be  no  recovery  for  death  or  injury 
in  consequence  of  exposure  to  obvious  or  unnecessary  danger,  and 
that  the  assured  should  use  all  diligence  for  personal  safety  and  pro- 
tection; and  the  insured  was  killed  by  a  railway  train  while  he  was 
running  on  the  track  in  front  of  it,  in  the  night,  to  get  on  a  train 
approaching  from  the  other  direction  on  a  parallel  track,  it  was  held 
that  there  could  be  no  recovery.  "To  hold,"  says  the  court,  "that 
the  death  of  the  insured  in  the  present  case  did  not  happen  in  conse- 
quence of  his  exposure  to  the  risk,  but  from  a  new  force  or  power 
which  intervened,  would  be  to  fritter  away  the  language  of  the  policy 
by  metaphysical  distinctions  too  fine  to  enter  into  the  understanding 
or  contemplation  of  parties  engaged  in  the  practical  business  of  mak- 
ing a  contract  of  insurance.  We  must  assume  that  the  assured  read 
his  policy,  and  was  acquainted  with  its  language  and  attached  some 
practical  meaning  to  it":  Tuttle  v.  Travelers'  Ins.  Co.,  134  Mass.  175, 
45  Am.  Rep.  316. 

In  an  action  on  an  accident  insurance  policy  which  exempts  the 
insurer  from  liability  for  an  injury  sustained  by  the  insured  while 
on  a  railway  roadbed,  the  insurer  may  rest  his  case  when  he  proves 
that  the  insured  met  his  death  while  on  the  track  of  a  railroad  by 
being  struck  by  a  moving  train:  Correll  v.  National  Ace.  Soc,  139 
Iowa,  36,  130  Am.  St.  Rep.  294,  116  N.  W.  1046.  So  a  provision  of 
an  accident  insurance  policy  exempting  the  insurer  from  liability 
when  the  injury  is  received  while  the  assured  is  on  the  roadbed  of  a 
railroad  company  applies  where  he  is  injured  while  walking  between 
the  double  tracks  of  a  railroad  used  for  running  trains  in  opposite 
directions,  the  rails  being  ten  feet  apart  on  the  inside  of  the  tracks, 
and  the  distance  between  passing  engines  being  four  feet:  McClure 
V.  Great  Western  Ace.  Assn.,  133  Iowa,  224,  119  Am.  St.  Rep.  598,  110 
N.  W.  466,  12  Ann.  Cas.  41. 

d.  Crossing  Trestle  at  Night. — It  is  "voluntary  exposure  to  un- 
necessary danger,  hazard,  or  perilous  adventure"  for  a  person  with 
two  packages  in  his  hands  or  arms  to  attempt,  by  choice,  on  a  dark 
and  stormy  night,  to  walk  over  a  trestle  which  he  knows  to  be  dan- 
gerous, other  ways  of  travel  being  open  to  him;  and  this  is  so  although 
it  is  his  usual  way  of  travel  and  his  usual  route  to  his  home,  and 
many  others  travel  that  way:  Travelers'  Ins.  Co.  v.  Jones,  80  Ga.  541, 
12  Am.  St.  Rep.  270,  7  S.  E.  83.  According  to  Follis  v.  United  States 
Mutual  Ace.  Assn.,  94  Iowa,  435,  58  Am.  St.  Rep.  408,  62  N.  W.  807, 
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28  L.  R.  A.  78,  it  is  voluntary  exposure  to  danger,  as  a  matter  of  law, 
for  the  insured  to  attempt,  on  a  dark  night,  to  cross  a  railroad  trestle 
on  the  ties,  and  on  that  side  of  the  trestle  having  no  rail,  when  the 
opposite  side  of  the  trestle  is  provided  with  a  rail  and  plankwalk  and 
is  open  for  use. 

e.  Crossing  Track  Between  Cars. — One  who,  seeing  a  track  actually 
occupied  by  a  train  in  readiness  to  be  moved,  undertakes  to  cross 
between  the  cars,  because  he  thinks  he  has  time  to  do  so,  but  without 
any  inquiry,  is  guilty  of  voluntary  exposure  to  unnecessary  danger, 
and  if  injured  cannot  recover  under  an  accident  policy  which  declares 
that  the  insurance  does  not  cover  accidents  resulting  wholly  or  partly 
from  voluntary  exposure  to  unnecessary  danger:  Willard  v.  Masonic 
Equit.  Ace.  Assn.,  169  Mass.  288,  61  Am.  St.  Eep.  285,  47  N.  E.  1006. 

f.  Climbing  on  Stationary  Cars. — In  Bean  v.  Employers'  Liability 
Assur.  Corp.,  50  Mo.  App.  459,  461,  the  action  was  on  an  accident  policy 
of  insurance  for  the  loss  of  a  foot.  By  the  terms  of  the  policy  the 
defendant  was  exempted  from  liability  for  any  injury  occasioned  by 
"voluntary  exposure  to  unnecessary  danger."  The  evidence  disclosed 
that  the  plaintiff,  while  on  his  way  to  work,  found  a  railroad  crossing 
obstructed  by  a  train  of  freight-cars.  This  train  was  on  the  main 
line  of  the  railroad,  where  trains  were  passing  and  repassing  at  all 
hours  of  the  day  and  night.  Plaintiff  waited  at  the  crossing  some 
ten  or  fifteen  minutes,  expecting  that  the  train  would  move  on.  Some 
forty  or  fifty  workmen  had  congregated  at  the  same  crossing  on  their 
way  to  work.  While  plaintiff  was  waiting  he  heard  someone  say  that 
the  train  had  broken  in  two;  he  made  no  inquiry  as  to  the  truth  of 
the  statement,  nor  as  to  where  the  break  was  located,  if  there  was 
one;  he  made  no  investigation  as  to  whether  there  was  an  engine  at- 
tached to  the  train.  After  waiting  some  ten  or  fifteen  minutes,  he, 
along  with  two  others,  attempted  to  cross  through  the  train  by  climb- 
ing upon  the  drawheads  of  the  freight-cars.  His  two  companions 
passed  over  in  safety;  but  while  he  was  in  the  act  of  crossing,  with 
his  feet  upon  the  drawbars,  the  cars  moved,  and  his  foot  was  caught 
and  crushed.  He  testified  that  his  act  in  going  through  between  the 
cars  was  purely  voluntary  on  his  part.  He  could  have  gone  around 
the  end  of  the  train,  but  he  stated  that  it  would  not  have  been  so 
handy.  The»train  which  obstructed  the  crossing  was  a  regular  freight 
train,  due  about  the  same  time  every  morning,  and  one  which  the 
plaintiff  and  his  fellow-workmen  had  frequently  encountered  on  their 
way  to  work.  It  was  held  that  the  plaintiff  "voluntarily  exposed  him- 
self to  unnecessary  danger"  and  could  not  recover. 

g-  Boarding  Train  in  Motion. — An  attempt  to  board  a  train  of 
cars  running  at  eight  or  ten  miles  an  hour,  by  a  young,  strong,  active 
man,  with  experience  as  a  "traveling  man"  in  boarding  and  alighting 
from  moving  cars,  is  an  exposure  to  "obvious  risk  of  injury,"  within 
the  meaning  of  an  accident  policy  which  excepts  the  insurer  from 
liability  for  injuries  received  as  a  result  of  "voluntary  or  unnecessary 
exposure  to  danger,  or  to  obvious  risk  or  injury";  and,  when  made 
merely  for  the  purpose  of  avoiding  the  delay  incident  to  missing  the 
train,  will  prevent  a  recovery  against  the  insurer  for  injuries  received 
in  consequence  thereof:  Small  v.  Travelers'  Protective  Assn.,  118  Ga. 
900,  45  S.  E.  706,  63  L.  R.  A.  510. 

In  Rebman  v.  General  Ace.  Ins.  Co.  of  Philadelphia,  217  Pa.  518, 
66  Atl.  859,  10  L.  R.  A.,  N.  S.,  957,  an  action  on  an  accident  insur- 
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ance  policy  which  contained,  among  others,  these  provisions:  "Nor 
does  this  contract  extend  to,  nor  insure  against,  death  or  any  kind 
of  disablement  resulting  wholly  or  partly,  directly  or  indirectly,  from 
voluntary  exposure  to  unnecessary  danger."  "The  certificate-holder 
is  required  to  use  all  due  diligence  for  personal  safety  and  protec- 
tion." It  appeared  in  the  testimony  that  the  insured  had  frequently 
taken  the  afternoon  train  at  a  station  near  his  home.  Several  days 
before  the  accident  that  resulted  in  his  death  orders  had  been  given 
by  the  railroad  officials  not  to  take  on  passengers  at  this  station,  but 
mail  was  received  and  discharged  there.  The  insured  did  not  know 
of  this  order.  He  went  to  the  station  expecting  the  train  to  stop. 
He  saw  it  approach  the  station  with  steam  oflf  and  at  reduced  speed. 
While  the  train  was  running  six  or  eight  miles  an  hour,  he  took  hold 
of  the  rail  at  the  front  platform  of  the  last  car  with  his  left  hand, 
placed  his  left  foot  on  the  lower  step,  and  was  in  the  act  of  raising 
his  body,  when  his  hold  was  broken,  and  he  fell  backward  and  was 
killed.  He  was  nearly  sixty-six  years  of  age  and  weighed  one  hun- 
dred and  eighty  pounds.  He  had  an  umbrella  under  his  left  arm. 
When  he  seized  the  hand-rail  of  the  car  with  his  left  hand,  the  train 
was  passing  to  his  right.  He  did  not  move  with  it,  but  stepped 
directly  on  as  a  person  would  step  on  a  standing  car.  The  speed  of 
the  train  was  accelerated  about  the  time  he  took  hold  of  the  rail. 
The  contention  that  he  was  thrown  off  by  a  sudden  jerk  or  jar  of  the 
train  after  he  was  safely  on  the  step  was  not  sustained  by  the  testi- 
mony. He  did  not  succeed  in  getting  on  the  step,  but  was  in  the  act 
of  doing  so,  with  his  knee  bent  and  his  body  inclined  toward  the  car, 
when  he  fell.  In  affirming  the  judgment  of  nonsuit,  the  majority  of 
the  court  said:  "An  attempt  to  board  a  moving  train  is  always  dan- 
gerous. An  attempt  by  a  man  of  the  age  and  weight  of  the  insured, 
with  an  umbrella  under  his  arm,  to  board  a  train  running  six  or  eight 
miles  an  hour,  is  so  obviously  dangerous  that  a  prudent  person  would 
not  make  it.  It  is  so  universally  regarded  as  dangerous  that  it  must 
be  considered  as  within  the  class  of  risks  excepted  in  the  policy.  The 
fact  that  the  insured  may  have  believed  that  the  train  would  stop 
at  the  station  does  not  strengthen  the  plaintiff's  case.  If  he  acted 
on  that  belief,  he  attempted  to  get  on  a  moving  train  which  he  ex- 
pected would  come  to  a  full  stop  in  a  few  seconds.  This  was  the  need- 
less assumption  of  a  manifest  risk.  If  he  observed  that  it  was  not 
to  be  stopped,  he  intentionally  exposed  himself  to  a  still  greater 
danger.  In  either  event,  there  was  a  'voluntary  exposure  to  unneces- 
sary danger,'  within  the  meaning  of  the  contract,  and  a  failure  to  'use 
all  due  diligence  for  personal  safety  and  protection.'  His  act  was 
not  the  less  voluntary  because  it  may  have  been  on  a  sudden  impulse 
without  reflection.  He  intended  to  do  what  he  did,  and  the  words  of 
the  policy  admit  of  no  distinction  between  premeditated  acts  and 
impulsive  acts,  springing  from  a  fully  formed  intention.  The  danger 
cannot  be  considered  as  not  obvious  because  he  may  not  at  the  moment 
fully  have  understood  and  appreciated  it.  He  could  have  seen  it,  and 
would  have  seen  it  and  comprehended  it,  if  he  had  given  to  what  he 
was  doing  the  reasonable  attention  that  ordinary  prudence  required." 
Justices  Mestrezat  and  Stewart  dissented  from  the  majority  of  their 
colleagues,  and  it  would  seem  that  much  could  be  said  in  support  of 
their  action  in  so  doing.  Without  entering  into  a  discussion  of  the 
question,  however,  we  call  attention  to  the  fact  that  boarding  a  mov- 
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ing  train  is  not,  under  all  circumstances,  contributory  negligence. 
Whether  or  not  it  is  depends  upon  the  speed  of  the  train,  the  physical 
condition  of  the  passenger,  the  apparent  danger  of  the  course,  and 
other  surrounding  circumstances:  Chicago  etc.  R.  E.  Co.  v.  Gore,  202 
111.  188,  95  Am.  St.  Rep.  224,  66  N.  E.  1063;  Atchison  etc.  Ry.  Co.  v. 
Holloway,  71  Kan.  1,  114  Am.  St.  Rep,  462,  80  Pac.  31,  1  L.  R.  A., 
N.  S.,  113.  Some  authorities,  however,  take  a  stricter  view:  Boul- 
frois  V.  United  Traction  Co.,  210  Pa.  263,  105  Am.  St.  Rep.  809,  59 
All.  1007,  2  Ann.  Cas.  938. 

Whether  or  not  a  railroad  employee,  accustomed  to  board  trains  in 
motion,  is  guilty  of  voluntary  exposure  to  unnecessary  danger  in  at- 
tempting to  board  a  train  running  at  a  speed  of  four  or  six  miles  an 
hour,  is  a  question  of  fact  for  the  jury:  Cotten  v.  Fidelity  &  Casualty 
Co.,  41  Fed.  506, 

In  Johanns  v.  National  Ace.  Soc,  16  App.  Div.  104,  45  N.  Y.  Supp. 
117,  it  was  held  that  an  attempt  to  board  the  front  platform  of  an 
electric  car  while  moving  at  a  slow  rate  of  speed  did  not,  as  a  matter 
of  law,  amount  to  a  "voluntary  exposure  to  unnecessary  danger,  or 
to  obvious  risk  of  injury"  within  the  meaning  of  an  accident  policy. 

h.  Boarding  Freight-cars  by  Means  of  Ladder. — ^In  Garcelon  v. 
Commercial  Travelers'  East.  Ace.  Assn.,  195  Mass.  531,  81  N.  E.  201, 
10  L.  R.  A.,  N.  S.,  961,  the  action  was  on  an  accident  policy  of  insur- 
ance containing  the  usual  exception  that  no  indemnity  was  to  be  paid 
to  anyone  for  injury  caused,  wholly  or  in  part,  directly  or  indirectly, 
by  voluntary  exposure  to  unnecessary  danger,  or  for  any  injury  which 
he  might  have  averted  or  prevented  by  the  exercise  of  ordinary  care, 
prudence  and  foresight,  or  to  which  his  own  negligence  should  have 
contributed.  It  appeared  from  the  evidence  that  the  plaintiflf  was  a 
commercial  traveler  and  desired  to  take  passage  on  a  freight  train. 
He  arrived  seasonably  at  the  station,  found  the  freight  train  there, 
and  put  his  baggage  in  the  caboose,  which  was  the  last  car  of  the 
train.  Seeing  that  the  train  was  not  ready  to  start,  he  got  off  the 
caboose  and  went  a  short  distance  away,  and  when  he  was  returning 
toward  the  train,  it  suddenly  started.  Believing  that  the  train  was 
proceeding  on  the  journey,  he  ran  up  to  it,  and,  while  it  was  in 
motion,  started  to  climb  up  the  iron  ladder  upon  the  side  of  one  of 
the  freight-cars,  intending  to  reach  the  top  of  that  car  and,  by  walk- 
ing upon  the  top  of  it  and  the  following  cars,  while  the  train  was  in 
motion,  to  reach  the  caboose.  As  he  grasped  one  of  the  rounds  of 
the  ladder  the  train,  which  was  still  in  motion,  gave  a  violent  jerk, 
and  he  was  thrown  to  the  ground  and  a  car-wheel  passed  over  his 
arm,  necessitating  its  amputation.  It  was  held  that,  as  a  matter  of 
law,  he  contributed  to  the  happening  of  the  injury  by  his  own  volun- 
tary exposure  to  unnecessary  danger;  and  that  the  fact  that  commer- 
cial travelers  were  accustomed  to  run  hazardous  risks  in  boarding 
trains  when  the  defendant  accepted  him  as  a  member  did  not  warrant 
the  inference  that  the  defendant  agreed  to  indemnify  him  for  any 
injury  resulting  from  such  conduct,  contrary  to'  the  terms  of  the 
contract. 

L  Cattle  Dealer  Boarding  Train. — In  an  action  on  an  accident  in- 
surance policy  to  recover  for  an  injury  sustained  by  a  cattle  dealei 
while  attempting  to  climb  to  the  top  of  a  car  that  was  under  full 
headway,  in  order  to  avoid  being  left  at  a  way  station,  it  was  held 
competent  for  the  insured  to  show  that  it  was  the  customary  prac- 
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tice  of  men  engaged  in  his  business  to  accompany  their  stock  to 
market  and  board  freight-cars  whenever  it  becomes  necessary  to  do 
so  in  order  to  get  animals  upon  their  feet  that  have  fallen  or  lain 
down  upon  the  floor.  Said  Judge  Caldwell:  "In  the  matter  of  accom- 
panying his  cattle  to  market,  and  caring  for  them  while  in  the  course 
of  transportation,  the  plaintiff  could  rightfully  do  whatever  was  cus- 
tomary with  other  cattle  dealers  under  like  circumstances  and  condi- 
tions. The  plaintiff  had  a  right,  if  it  was  not  his  duty,  to  incur  all 
the  risk  and  danger  incident  to  caring  for  and  looking  after  his  cattle 
in  the  cars,  while  en  route  to  their  destination,  in  the  time  and 
manner  customary  among  reasonably  prudent  and  careful  shippers, 
and  such  risks  and  dangers,  no  matter  how  great  they  are,  do  not 
constitute  any  violation  of  the  provisions  of  the  policy  requiring  the 
plaintiff  to  use  due  diligence  for  his  personal  safety  and  protection. 
Nor  is  the  incurring  of  such  risks  and  dangers  a  voluntary  exposure 
to  unnecessary  danger,  within  the  meaning  of  that  clause  in  the 
policy.  Whether  the  assured,  at  the  time  he  received  his  injury,  was 
engaged  in  doing  something  outside  of  the  occupation  covered  by  his 
policy,  or  whether,  though  in  the  pursuit  of  an  occupation  covered  by 
the  policy,  he  exposed  himself  to  unnecessary  danger,  and  did  not 
exhibit  due  regard  for  his  personal  safety,  such  as  an  ordinarily  pru- 
dent man,  charged  with  the  same  duty,  and  placed  in  like  circum- 
stances, would  have  done,  were  questions  of  fact  for  the  determina- 
tion of  the  jury":  Pacific  Mut.  L.  Ins.  Co.  v.  Snowden,  12  U.  S.  App. 
704,  58  Fed.  342,  7  C.  C.  A.  264. 

In  Richards  v.  Travelers'  Ins.  Co.,  18  S.  D.  287,  100  N.  W.  428,  67 
L.  R.  A.  175,  an  action  on  an  accident  policy  containing  the  exception 
that  the  insurance  shall  not  cover  death  or  injuries  from  voluntary 
exposure  to  unnecessary  danger,  the  plaintiff  was  permitted  to  prove 
that  it  was  the  usual  practice  and  absolutely  necessary  for  "a  cattle 
dealer  or  broker  visiting  yards  by  occupation"  to  ride  upon  the  top 
of  cars  from  the  chute  where  livestock  was  loaded  in  a  certain  city 
to  the  railway  yards  where  the  trains  were  made  up,  because  on  ac- 
count of  the  distance  from  the  stockyards  to  the  railway  yards,  and 
the  great  number  of  the  tracks  therein,  there  was  no  other  way  to 
know  the  location  of  his  cars  and  get  out  of  the  city  on  the  train 
into  which  they  are  taken.  The  insured  was  classified  in  the  policy 
as  "a  cattle  dealer  or  broker  visiting  yards  by  occupation,"  and  was 
killed  while  attempting  to  leave  the  top  of  a  car.  In  affirming  the 
judgment  in  favor  of  the  plaintiff,  the  court  says:  "Modern  courts 
very  justly  hold  restrictions  in  accident  policies  inoperative,  which 
render  the  insurance  nugatory  and  valueless  by  attempting  to  avoid 
liability  for  injuries  sustained  by  the  insured  while  performing  neces- 
sary acts  embraced  in  his  classified  occupation." 

j.  Leaving  or  Alighting  from  Train. — Where  a  traveler  by  railway, 
while  asleep  and  unconscious,  involuntarily  arose  and  walked  to  the 
car  platform,  and  fell  therefrom  and  was  injured,  it  was  held  not  a 
case  of  "voluntary  exposure,"  "design,"  or  "self-inflicted  injuries," 
within  the  meaning  of  an  accident  insurance  policy:  Scheiderer  v. 
Travelers'  Ins.  Co.,  58  Wis.  13,  34  Am.  Rep.  618,  16  N.  W.  47.  And 
in  Badenfeld  v.  Massachusetts  Mut.  Ace.  Assn.,  154  Mass.  77,  27  N. 
E.  769,  13  L.  R.  A.  263,  it  is  held  that  leaving  a  car  while  in  motion 
is  not  necessarily  a  voluntary  exposure  to  unnecessary  danger.  The 
court  says:  "The  real  contention  of  the  defendant,  expressed  in  dif- 
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forcnt  forms  in  its  prayers  for  instructions,  is  that  the  mere  fact  that 
the  deceased  was  in  a  dangerous  place  (on  the  platform  east  of  the 
track),  or,  as  stated  in  one  prayer  for  instructions,  doing  a  dangerous 
act  (leaving  a  car  while  it  was  in  motion),  is,  as  matter  of  law,  con- 
clusive proof  that  he  did  not  use  all  due  diligence  for  personal  safety 
and  protection,  and  that  he  voluntarily  exposed  himself  to  unneces- 
sary  danger The   defendant   asked   for    instructions    upon   the 

hypothesis  that  deceased  fell  while  leaving  the  car  when  it  was  in 
motion.  There  was  no  evidence  that  he  so  fell,  but,  if  it  could  be 
inferred,  it  would  not  be  conclusive  of  his  negligence.  That  would 
depend  upon  the  circumstances,  and  there  would  be  no  presumption 
that  the  circumstances  were  such  as  to  make  it  negligent.  If  the  jury 
could  surmise  that  he  left  the  car  when  it  was  in  motion,  under  cir- 
cumstances which  rendered  the  act  negligent,  they  could  equally  well 
surmise  that  he  left  it  under  circumstances  which  would  show  that 
the  act  was  not  negligent." 

In  Shevlin  v.  American  Mut.  Ace.  Assn.,  94  Wis.  180,  68  N.  W.  866, 
36  L.  E.  A.  52,  it  is  held  that  if  a  policy  of  accident  insurance  does 
not  cover  death  or  injury  resulting  from  "exposure  to  unnecessary 
danger,"  the  act  of  the  insured  in  jumping  from  a  rapidly  moving  train 
without  any  reasonable  cause  therefor,  in  consequence  of  which  he  is 
injured,  constitutes  gross  negligence,  and  will  preclude  recovery  under 
the  policy.  In  this  case  the  court  says:  "The  word  'voluntary'  does 
not  occur It  does  not  contain  the  words  'wantonly  and  will- 
full}-,'  or  any  equivalent  words,  which  led  to  the  decision  in  Schneider 
v.  Travelers'  Ins.  Co.,  58  Wis.  13,  34  Am.  Rep.  618,  16  N.  W.  47.  The 
language  can  hardly  be  said  to  admit  of  two  constructions,  so  as  to 
invoke  the  application  of  the  rule  that  the  construction  should  be 
adopted  most  favorable  to  the  assured.  It  plainly  includes  all  cases 
of  exposure  to  unnecessary  danger  where  such  exposure  is  attributable 
to  negligence  on  the  part  of  the  assured;  that  is,  the  exception  was 
intended  to  hold  the  insured  responsible  for  the  exercise  of  ordinary 
care,  and  to  except  from  the  provisions  of  the  policy  all  cases  of  in- 
jury occurring  in  whole  or  in  part  through  a  failure  to  exercise  such 
care." 

And  in  Smith  v.  Preferred  Mut.  Ace.  Ins.  Assn.,  104  Mich.  634,  62 
N.  W.  990,  it  is  held  that  under  an  accident  policy,  providing  that  it 
shall  be  void  if  the  accident  occurs  "either  directly  or  indirectly, 
wholly  or  in  part,  from  ....  either  voluntary  or  unnecessary  ex- 
posure to  danger  or  to  obvious  risk  or  injury,"  no  recovery  can  be  had 
for  the  death  of  the  assured  caused  by  his  jumping  from  a  moving 
train,  with  a  bag  in  each  hand,  after  it  had  passed  a  station. 

An  accident  policy  was  issued  to  one  who  was  described  as  "a 
passenger  conductor,"  and  the  application  was  expressly  made  a  part 
of  the  contract.  In  an  action  on  the  policy  it  was  held  that  the  insurer 
could  not  defeat  a  recovery,  on  the  ground  that  the  insured  was  in- 
jured while  leaving  a  moving  train  and  the  policy  excepted  the  hazard 
of  "attempting  to  enter  or  leave  moving  conveyances  using  steam  as 
a  motive  power."  The  court  said:  "We  are  also  satisfied  from  the 
application  and  the  information  which  that  gave  to  the  defendant 
company  that  accidents  of  this  kind  are  of  the  risks  intended  to  be 
insured  against.  The  sole  business  of  the  deceased  was  in  running 
passenger  trains,  and  this  was  plainly  stated  in  the  application.  It 
is  oommon  knowledge  that  conductors  of  passenger  trains  on  all  rail- 
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roads  must,  in  the  very  nature  of  their  business,  not  only  enter  their 
trains  when  in  motion,  but  leave  them  before  they  come  to  a  full 
Btop;  it  is  common  knowledge  that  conductors  of  passenger  trains 
have  full  charge  of  their  trains.  They  give  the  signal  to  start,  and, 
after  the  train  starts,  they  get  on  board.  At  stations  when  the  train 
pulls  up,  and  before  it  stops,  the  conductor  alights  upon  the  platform. 
This  may  be  a  dangerous  practice,  but  it  is  among  the  risks  which 
the  passenger  conductor  assumes  when  he  enters  upon  such  employ- 
ment; and  so  general  is  this  knowledge  that  the  defendant  company, 
when  it  took  and  approved  the  application,  must  have  had  knowledge 
of  it:  Dailey  v.  Preferred  Masonic  Mut.  Ace.  Assn.,  102  Mich.  289, 
57  N.  W.  184,  60  N.  W.  694,  26  L.  R.  A.  171. 

k.  Riding  or  Standing  on  Platform  of  Car. — It  is  not  a  voluntary 
exposure  to  unnecessary  danger  for  a  passenger  to  leave  the  interior 
of  a  car  in  order  to  ride  on  the  platform  because  he  is  overcome  from 
heat  and  suffers  from  nausea:  Marx  v.  Travelers'  Ins.  Co.,  39  Fed. 
321.  The  court  in  this  case  said:  "That  deceased  was  in  a  dangerous 
position  on  the  platform  as  distinguished  from  the  body  of  the  car, 
in  which,  as  a  passenger,  he  was  entitled  to  ride,  is  clear  enough; 
but  whether  in  going  on  the  platform  there  was  voluntary  exposure 
to  unnecessary  danger  cannot  be  ascertained  except  with  knowledge 
of  all  the  circumstances  which  influenced  his  conduct.  If  he  was 
overcome  by  the  heat  of  the  car,  or  affected  with  nausea,  which  im- 
pelled him  to  seek  the  open  air,  it  cannot  be  said  that  there  was 
voluntary   exposure  or  that  the   danger  was  unnecessarily  incurred." 

In  Anthony  v.  Mercantile  Mut.  Ace.  Assn.,  162  Mass.  354,  44  Am. 
St.  Rep.  367,  38  N.  E.  973,  26  L.  R.  A.  406,  the  plaintiff  claimed  under 
a  policy  of  insurance  whereby  the  defendant  promised  to  pay  her  a 
certain  amount  on  proof  of  the  death  of  her  husband  from  "bodily 
injuries  effected  through  external,  violent,  and  accidental  means, 
within  the  intent  and  meaning  of  the  conditions"  recited  therein. 
Among  the  numerous  conditions  in  the  policy  was  one  providing:  "No 
claim  shall  be  valid  under  this  certificate  when  the  death  or  injurj^ 
may  have  ....  happened  in  consequence  of  ...  .  any  voluntary  ex- 
posure  to   unnecessary   danger,   hazard,   or   perilous   adventure 

Standing,  riding,  or  being  upon  the  platforms  of  moving  railway 
coaches  other  than  street-cars,  or  riding  in  any  other  place  not  pro- 
vided for  the  transportation  of  passengers,  or  entering,  or  attempting 
to  enter  or  leave,  any  public  conveyance  using  steam  as  motive  power 
while  the  same  is  in  motion."  The  evidence  showed  that  the  assured 
was  a  passenger  on  a  railroad  train;  that  he  was  seen  in  his  usual 
good  health  in  one  of  the  cars  late  in  the  evening,  just  before  the 
train  reached  a  station  at  which  trains  were  accustomed  to  stop. 
That  he  had  a  ticket  for  a  station  farther  on,  to  which  the  train  was 
going.  The  train  stopped  at  the  first  named  station  to  take  the  mail. 
The  night  was  dark,  and  there  was  no  light  on  the  platform  at  the 
station.  The  train  started  slowly,  and  when  it  had  gone  not  more 
than  fifty  feet,  the  insured  was  discovered  on  the  ground  between 
the  platform  and  the  nearest  rail  of  the  track,  with  his  legs  crushed 
by  the  wheels  of  one  of  the  trucks  which  had  passed  over  them.  lie 
was  unconscious  most  of  the  time  until  he  died  from  the  injury.  No 
witness  saw  the  accident,  and  nothing  more  was  shown  in  regard  to 
the  cause  of  it.  It  was  held  that,  although  the  evidence  tended 
strongly  to  the  inference  that  the  assured,  when  injured  by  the  acci- 
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dent,  was  incurring  a  risk  prohibited  by  the  policy,  yet  the  court 
would  not  instruct  the  jury,  as  a  matter  of  law,  to  find  for  the  insurer 
that  death  resulted  from  "voluntary  exposure  to  unnecessary  danger." 

In  Preferred  Ace.  Ins.  Co.  of  N.  Y.  v.  Muir,  126  Fed.  926,  61  C.  C. 
A.  456,  the  language  of  the  excluding  clause  of  the  policy  was  injury 
or  death  resulting  "from  unnecessary  or  negligent  exposure  to  obvious 
danger." 

In  affirming  the  judgment  in  favor  of  plaintiff,  the  court  says:  "Ob- 
serve, it  is  not  merely  exposure  to  danger,  but  exposure  to  'obvious 
danger';  that  is,  manifest,  easily  discovered,  seen  or  understood  danger. 
Furthermore,  the  exposure  by  the  insured  of  himself  to  obvious  danger 
is  not  enough  to  satisfy  the  clause.  It  must  be  'unnecessary  or  negli- 
gent exposure.*  In  the  present  instance,  how  could  the  court  say,  as 
matter  of  law,  that  the  insured  exposed  himself  to  obvious  danger 
unnecessarily  or  negligently f  Seized  with  a  sudden  vomiting  spell, 
and  the  closet  which  he  sought  to  enter  being  closed  against  him,  the 
insured,  acting  upon  a  natural  impulse,  and  obeying  the  dictates  of 
decency  and  propriety,  stepped  across  the  threshold  of  the  car  door, 
and  for  a  moment  or  two  stood  upon  the  platform  in  the  act  of  vomit- 
ing. It  may  reasonably  be  supposed  that  the  insured  would  grasp 
with  his  hands  the  iron  hand-railing  of  the  car.  Muir  did  not  choose 
the  platform  of  the  car  as  a  place  for  riding,  but  took  it  temporarily 
under  stress  of  the  predicament  in  which  he  suddenly  found  himself. 
The  occurrence  was  in  daylight.  It  was,  we  think,  for  the  jury,  and 
not  for  the  court,  to  determine  whether  the  insured  was  fairly  charge- 
able with  'unnecessary  or  negligent  exposure'  of  himself  to  'obvious 
danger'  in  the  special  circumstances.  The  speed  of  the  train  was  not 
the  only  fact  to  be  regarded,  but  the  jury  had  the  right  to  take  into 
consideration  also  the  condition  of  the  roadbed  as  to  its  solidity, 
whether  the  train  was  running  upon  a  straight  track,  the  equipment 
of  the  platform  with  hand-railing,  and  all  the  facts  and  circumstances 
of  the  case." 

In  Overbeck  v.  Travelers'  Ins.  Co.,  94  Mo.  App.  453,  68  S.  W.  236, 
it  is  decided  that  a  commercial  traveler  who,  as  his  train  is  in  motion 
and  approaching  his  station,  steps  out  on  the  platform,  which  is  slip- 
pery from  rain,  and  falls,  voluntarily  exposes  himself  to  unnecessary 
danger. 

VI.   "Doing  Other  Acts  Resulting  in  Injury  or  Death. 

a.  Attempting  to  Rescue  Persons  in  Danger. — The  law  has  so  high 
a  regard  for  human  life  that  it  will  not  impute  negligence  to  one  who 
attempts  to  save  it,  unless  the  attempt  is  made  under  such  circum- 
stances as  to  constitute  it  rashness  in  the  estimation  of  prudent  per- 
sons. Hence  a  miner  does  not,  as  a  matter  of  law,  expose  himself  to 
unnecessary  danger  so  that  a  recovery  cannot  be  had  on  his  insurance 
policy  where,  finding  a  fellow-workman  a  few  feet  from  the  entrance 
of  the  drift  overcome  by  gas,  he  goes  to  his  rescue  and,  in  dragging 
him  out,  is  himself  overcome:  Da  Ein  v.  Casualty  Comp.  of  America, 
41  Mont.  175,  137  Am.  St.  Eep.  709,  108  Pac.  649,  27  L.  E.  A.,  N.  S., 
1164. 

In  Tucker  v.  Mutual  B.  L.  Co.,  50  Hun,  50,  4  N.  Y.  Supp.  505, 
affirmed  in  121  N.  Y.  718,  24  N.  E.  1102,  it  was  decided  that  danger 
incurred  while  rescuing  persons  from  a  wrecked  vessel  was  not  within 
the  clause  of  a  policy  exempting  from  liability  in  case  of  voluntary 
exposure  to  unnecessary  danger.     And  in  Williams  v.  United  States 
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Mutual  Ace.  ABsn.,  82  How.  268,  31  N.  Y.  Supp.  343,  affirmed  in  147 
jST.  Y.  693,  42  N.  E.  726,  it  was  held  that  the  insured  did  not  volun- 
tarily expose  himself  to  unnecessary  danger  in  attempting  to  prevent 
a  person  from  being  run  over  by  a  train,  in  which  attempt  he  was 
killed. 

b.  Sleeping  on  Top  of  Steamboat  Boilers. — To  entitle  an  insurer 
to  exemption  from  liability  for  the  death  of  the  insured,  on  the  ground 
that  he  voluntarily  exposed  himself  to  unnecessary  danger,  it  must 
appear  that  he  knew  of  and  realized  the  danger,  and  with  such  knowl- 
edge voluntarily  exposed  himself  to  it.  Hence  one  who  lies  down  to 
sleep  on  the  top  of  the  boilers  of  a  steamboat,  and  is  there  injured 
by  steam  escaping  from  a  safety  valve,  is  not  guilty  of  voluntary 
exposure  to  unnecessary  danger,  though  warned  not  to  sleep  there, 
unless  he  was  conscious  of  the  danger  from  the  escaping  steam  from 
the  safety  valve:  Travelers'  Ins.  Co.  v.  Clark,  109  Ky.  350,  95  Am. 
St.  Eep.  374,  59  S.  W.  7. 

c  Falling  from  Scaffold. — ^In  Irwin  v.  Phoenix  Ace.  etc.  Assn.,  127 
Mich.  630,  86  N.  W.  1036,  an  action  on  an  accident  insurance  policy 
containing  the  clause  exempting  the  company  from  liability  for  volun- 
tary and  unnecessary  exposure  to  danger,  it  appeared  from  the  testi- 
mony that  the  insured  was  laying  brick  on  a  wall  forty  feet  in  height, 
and  the  scaffold  on  which  he  stood  was  supported  by  a  "horse"  at 
each  end  and  one  in  the  middle;  and  without  the  knowledge  of  the 
deceased  someone  removed  the  "horse"  at  one  end,  and  when  the  in- 
sured stepped  toward  that  end  of  the  scaffold  the  boards  tipped  and 
he  fell.  It  was  held  that  there  was  no  evidence  of  negligence  on  the 
part  of  the  insured,  and  it  was  proper  to  direct  a  verdict  in  favor 
of  the  plaintiff.  Said  the  court:  "We  think  the  language  of  this  con- 
tract indicates  the  purpose  of  limiting  the  exception  to  cases  of  ex- 
posure to  recognized  dangers,  and  does  not  exempt  the  company  from 
mere  thoughtlessness  on  the  part  of  the  insured.  The  words  'unneces- 
sary danger'  are  coupled  with  'voluntary,'  and,  while  the  disjunctive 
is  used,  we  think  this  is  not  conclusive  of  the  construction.  The  word 
'exposure,'  used  in  this  connection,  implies  an  intentional  act." 

d.  Getting  Pigeons  from  Bam. — It  is  not  an  unnecessary  exposure 
to  danger  where  one  is  injured  while  attempting  to  get  pigeons  from 
the  interior  of  his  barn,  to  serve  as  food  for  himself  and  family: 
Matthes  v.  Imperial  Ace.  Assn.,  110  Iowa,  222,  81  N.  E.  484. 

e.  Provoking  Fight. — Though  the  assured  approaches  another,  ap- 
plying vulgar  and  abusive  language  to  him,  and  the  latter  retreats, 
warning  the  assured  not  to  approach,  but  he  nevertheless  continues 
his  threatening  demonstrations  and  is  therefore  shot  and  killed,  he 
does  not  commit  a  breach  of  the  condition  of  a  policy  exempting  the 
insurer  from  liability  for  death  caused  by  voluntary  exposure  to  un- 
necessary danger,  unless  the  assured  knew,  or  had  reason  to  apprehend, 
that  his  adversary  was  armed  with  a  deadly  weapon  and  would  use  it 
for  the  purpose  of  taking  his  life  or  inflicting  serious  bodily  injury: 
Union  Casualty  &  S.  Co.  v.  Harroll,  98  Tenn.  591,  60  Am.  St.  Eep.  873, 
40  S.  W.  1080. 
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HUSKIE  V.  GRIFFIN. 

[75  N.  H.  345,  74  Atl.  595.] 

CONSTITUTIONAL  LAW— Eight  to  Contract.— Tt  is  the  in- 
herent right  of  every  man  to  freely  deal,  or  refuse  to  deal,  with  his 
fellow-men,  and  this  right  is  not  to  be  destroyed  or  abridged  by  acts 
involving  the  elements  of  the  common-law  action  for  deceit,     (p.  719.) 

EMPLOYMENT — Liability  for  Interference. — One  who,  with 
intent  to  deprive  another  of  employment,  makes  false  statements  re- 
garding him,  is  liable  for  the  damage  occasioned  thereby,  (pp.  719, 
720.) 

EMPLOYMENT  —  Interference. — ^A  Statement  of  the  Truth, 
made  for  the  sole  purpose  of  damaging  a  person  by  causing  a  third 
person  to  refuse  to  further  deal  with  or  employ  him,  is  actionable  if 
damage  ensues,     (p.  720.) 

EMPLOYMENT. — Malice  in  Interfering  With  Another's  right 
to  employment  and  preventing  his  employment  may  be  inferred  from 
the  proved  absence  of  other  motive  for  the  act  done,  and  in  case  there 
is  a  sufficient  justifiable  motive,  it  may  still  be  proved  that  in  fact 
malice  was  the  moving  force,     (p.  720.) 

CONSTITUTIONAL  LAW— Contracts— Open  Market.— As  the 
right  to  deal  or  not  to  deal  with  others  is  inherent  in  the  idea  of 
Anglo-Saxon  liberty,  prima  facie  a  man  can  demand  an  open  market; 
and  one  who  interferes  with  this  free  market  must  justify  his  acts  or 
respond  in  damages,     (p.  722.) 

EMPLOYMENT. — Justification  for  Interference  With  Another's 
right  to  employment  may,  in  the  absence  of  the  elements  of  fraud  and 
m.alice,  be  placed  upon  the  ground  that  it  was  reasonable  under  all 
the  circumstances  of  the  case,  and  the  issue  thereby  raised  is  one  of 
fact.     (pp.  723,  724.) 

EMPLOYMENT. — ^A  Malicious  Wish  to  Injure  a  person  cannot 
constitute  a  justification  for  an  interference  with  his  right  to  employ- 
ment,    (p.  724.) 

The  plaintiff  was  in  the  employ  of  the  defendant,  and  upon 
applying  for  an  increase  of  wages  was  told  by  the  defendant's 
foreman  that  he  might  leave  at  any  time  if  he  could  better  him- 
self. After  seeking  employment  elsewhere  he  received  a  note 
from  another  firm  offering  him  a  position.  This  he  showed  to 
defendant's  foreman,  who  drew  his  wages  for  him,  and  he 
thereupon  left  for  his  new  employment.  The  defendant  tele- 
phoned the  new  employer  and  complained  of  the  way  the 
plaintiff  had  left  him  and  gone  to  the  new  employer,  the  result 
of  which  was  the  plaintiff  did  not  obtain  the  position.  Upon 
the  trial  a  nonsuit  was  granted. 

David  W.  Perkins,  for  the  plaintiff. 

Burnham,  Brown,  Jones  &  Warren,  for  the  defendant. 

347  PEASLEE,  J.  The  parties  to  this  action  do  not  agree 
as  to  what  facts  the  evidence  tended  to  prove.  The  defend- 
ant argues  that  because  he  asked  Trull  to  retain  the  plaintiff 
as  an  employee,  therefore  it  cannot  be  found  that  the  defend- 
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ant  souGfht  to  cause  the  plaintiff's  discharge  by  Tnill.  The 
plaintiff's  claim  is  that  the  request  to  retain  him  might  be 
found  to  be  a  mere  cover,  well  understood  by  both  parties  to 
the  cx)nversation.  His  claim  is  well  founded.  A  jury  might 
believe  that  the  complaint  made  by  the  defendant  to  Trull  was 
false,  and  that  the  defendant,  after  he  had  encouraged  the 
plaintiff  to  seek  employment  elsewhere,  maliciously  caused  the 
plaintiff's  discharge  from  such  new  employment. 

The  plaintiff's  engagement  was  not  for  any  certain  period. 
Trull  might  lawfully  discharge  him  at  any  time.  It  therefore 
follows  that  cases  involving  recovery  for  procuring  the  breach 
of  a  binding  executorv  contract  (Bixbv  v.  Dunlap,  56  N.  H. 
456.  22  Am.  Rep.  475;  South  Wales  Miners'  Fed.  v.  Coal  Co., 
[1905]  App.  Cas.  239)  are  not  in  point  here.  The  issue  pre- 
sented is  that  of  the  existence  and  extent  of  what  has  come  to  be 
knowTi  as  the  right  to  an  "open  market."  How  far  one  may 
lawfully  interfere  to  prevent  the  making  of  contracts  between 
third  parties  is  a  problem  which  has  been  much  discussed  in 
other  jurisdictions.  It  is  new  in  this  state.  Three  phases  of 
it  are  presented  by  the  case  at  bar:  (1)  When  the  interference 
is  by  fraud;  (2)  when  it  is  without  fraud  or  force  (actually 
applied  or  reasonably  apprehended),  but  prompted  by  a 
motive  to  injure  the  aggrieved  party;  (3)  when  it  is  unaccom- 
panied by  what  are  ordinarily  considered  illegal  acts  or  mo- 
tives, and  is  induced  solely  by  a  desire  of  the  defendant  to 
promote  his  own  welfare. 

1.  It  is  well  established  that  the  inherent  right  of  every  man 
to  freely  deal,  or  refuse  to  deal,  with  his  fellow-men  is  not 
to  be  destroyed  or  abridged  by  acts  involving  the  elements  of 
the  common-law  action  for  deceit.  This  is  not  denied.  On 
this  branch  of  the  case  the  defendant  relies  upon  the  proposi- 
tion that  the  facts  are  not  made  out.  He  concedes,  as  he 
plainly  must  concede,  that  the  law  is  in  favor  of  the  plaintiff's 
position,  provided  only  that  there  is  evidence  to  support  the 
several  necessary  findings. 

As  before  stated,  there  was  evidence  in  this  case  which,  if 
believed  by  the  jury,  would  lead  to  the  conclusion  that  the 
defendant  was  guilty  of  fraud.  It  could  be  found  that  the 
plaintiff  quit  •*■**  the  defendant's  employ  in  an  honorable 
manner;  that  the  defendant,  with  knowledge  of  the  facts, 
represented  that  the  plaintiff's  departure  was  dishonorable; 
that  this  was  done  with  the  intent  to  cause  the  new  employer 
to  act  to  the  plaintiff's  damage;  and  that  such  damaging  action 
resulted  from  this  cause.  The  plaintiff  was  entitled  to  go  to 
the  jury  upon  the  issue  of  fraud. 

2.  Whether  motive  (when  falsehood  is  absent)  is  a  material 
element  in  these  cases  is  a  question  upon  which  the  authori- 
ties are  not  so  fully  agreed.  That  it  is  material,  and  that 
where  malice,  or  a  purpose  to  do  the  plaintiff  injury,  is  the 
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moving  force  to  the  commission  of  the  act,  a  recovery  may  be 
had,  is  the  rule  in  many  jurisdictions:  Plant  v.  Woods,  176 
Mass.  492,  79  Am.  St.  Rep.  330,  57  N.  E.  1011,  51  L.  R.  A. 
339 ;  Van  Horn  v.  Van  Horn,  56  N.  J.  L.  318,  28  Atl.  669 ; 
Doremus  v.  Hennessy,  176  111.  608,  68  Am.  St.  Rep.  203,  52 
N.  E.  924,  54  N.  E.  524,  43  L.  R.  A.  797,  802 ;  Ertz  v.  Produce 
Exchange,  79  Minn.  140,  79  Am.  St.  Rep.  433,  81  N.  E.  737, 
48  L.  R.  A.  90;  Bowen  v.  Hall,  6  Q.  B.  D.  333. 

The  rule  is  well  stated  in  a  recent  case  in  California. 
"Any  injury  to  a  lawful  business,  whether  the  result  of  a 
conspiracy  or  not,  is  prima  facie  actionable,  but  may  be  de- 
fended upon  the  ground  that  it  was  merely  the  result  of  a 
lawful  effort  of  the  defendants  to  promote  their  own  welfare. 
To  defeat  this  plea  of  justification,  the  plaintiff  may  offer  evi- 
dence that  the  acts  of  the  defendants  were  inspired  by  express 
malice,  and  were  done  for  the  purpose  of  injuring  the  plain- 
tiff and  not  to  benefit  themselves.  The  principle  is  the  same 
which  permits  proof  of  express  malice  to  defeat  the  plea  of 
privilege  in  libel,  or  the  defense  of  probable  cause  in  actions 
for  malicious  prosecution  or  false  imprisonment":  J.  F.  Park- 
inson Co.  V.  Trades  Council,  154  Cal.  581,  98  Pac.  1027,  16 
Ann,  Cas.  1165.  The  opposite  view  is  taken  by  high  author- 
ity :  Macauley  v.  Tierney,  19  R.  I.  255,  61  Am.  St.  Rep.  770, 
33  Atl.  1,  37  L.  R.  A.  455 ;  Bohn  Mfg.  Co.  v.  Hollis,  54  Minn. 
223,  40  Am.  St.  Rep.  319,  55  N.  W.  1119,  21  L.  R.  A.  337; 
Judge  Jeremiah  Smith  in  20  Harvard  Law  Review,  451  et  seq. 

For  the  reason  above  indicated  and  others  which  will  be 
given  in  the  discussion  of  the  next  issue  in  this  case,  it  is  held 
that  a  statement  of  the  truth,  made  for  the  sole  purpose  of 
damaging  the  plaintiff  by  causing  a  third  party  to  refuse  to 
further  deal  with  the  plaintiff,  is  actionable  if  damage  ensues. 

The  state  of  mind  of  an  offending  person  may  be  proved  in 
various  ways.  It  may  appear  that  there  was  no  good  reason 
for  doing  tjie  act.  In  that  case  malice  may  be  inferred  from 
the  proved  absence  of  other  motive  for  the  act  done.  In  case 
there  be  a  sufficient  justifiable  motive,  it  may  still  be  proved 
that  in  fact  malice  was  the  moving  force.  In  either  ease  the 
question  is  one  of  fact. 

There  was  in  the  case  at  bar  sufficient  evidence  to  support  a 
finding  that  the  defendant  did  what  he  did  for  the  sole  pur- 
pose of  depriving  the  plaintiff  of  the  benefit  of  a  contract  for 
employment.  ^^^  The  question  is  not  what  the  defendant  now 
says  his  purpose  was.  It  is  not  even  what  he  said  his  purpose 
was  at  the  time  he  made  the  complaint  to  Trull.  Nor  is  his 
motive  necessarily  to  be  found  in  a  literal  application  of  the 
words  he  used.  The  conversation  as  testified  to  was  suscep>- 
tible  of  more  than  one  interpretation.  It  may  have  meant 
that  the  defendant  intended  to  cause  the  plaintiff  to  be  dis- 
charged as  a  matter  of  small  revenge,  and  while  the  defendant 
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was  formally  protesting  against  the  act  he  had  intentionally 
and  maliciously  caused.  It  is  not,  as  the  defendant  claims,  a 
case  of  guessing.  It  is  one  of  interpreting  the  acts  and  words 
disclosed  by  the  evidence  in  the  case.  Upon  this  issue  the 
case  should  have  been  submitted  to  the  jury,  under  instruc- 
tions that  if  they  found  the  act  was  done  solely  for  the  pur- 
pose of  injuring  the  plaintiff,  he  was  entitled  to  recover.  If 
the  damage  was  done  "for  its  own  sake,"  liability  would  be 
made  out:  Vegelahn  v.  Guntner,  167  Mass.  92,  57  Am.  St.  Rep. 
443,  44  N.  E.  1077,  35  L.  R.  A.  722,  dis.  op.  of  Holmes,  J. 

3.  Beyond  the  issues  of  fraud  and  malicious  injury  lies  one 
which  has  caused  much  of  perplexity  and  conflicting  adjudica- 
tion. How  far  advantage  may  or  may  not  lawfully  be  gained 
by  appeal,  persuasion,  or  threat  of  loss  of  future  favor — ■ 
whether  those  not  involved  in  the  initial  contest  may  be 
dragged  into  it  by  these  and  kindred  means — are  questions 
which  courts,  jurists,  and  publicists  have  not  found  it  easy  to 
answer.  Between  the  early  view  that  a  peaceful  strike  for 
higher  wages  was  inherently  wicked  (King  v.  Journeymen 
Tailors  of  Cambridge,  8  Mod.  11;  In  re  Journeymen  Cord- 
wainers,  Yates  Sel.  Gas.  Ill,  277),  and  the  theory  that  all 
honest  and  peaceful  means  are  permissible  (dis.  op.,  Vegelahn 
V.  Guntner,  167  Ma.ss.  92,  57  Am.  St.  Rep.  443,  44  N.  E.  1077, 
35  L.  R.  A,  722),  there  is  room  for  every  shade  of  opinion. 
"It  will  be  seen  that  in  the  different  courts  there  is  consider- 
able variety  and  some  conflict  of  opinion":  Berrv  v.  Donovan, 
188  Mass.  353, 108  Am.  St.  Rep.  499,  74  N.  E.  603,  3  Ann.  Gas. 
738. 

Cases  where  the  act  complained  of  was  committed  by  one 
person  alone  are  comparatively  rare,  the  plain  reason  being 
that  peaceful  and  truthful  persuasion,  or  promise  of  future 
favor,  by  a  single  individual  is  not  likely  to  produce  results 
of  a  character  so  grave  as  to  induce  the  injured  party  to  seek 
redress  through  the  courts.  But  when  the  act  is  that  of  many 
persons,  the  result  has  not  infrequently  been  to  drive  th**  in- 
jured party  out  of  business  or  deprive  him  of  an  opportunity 
to  labor  at  his  chosen  calling.  In  many  cases  it  has  been  de- 
cided that  the  common  law  governing  criminal  conspiracies 
offered  a  sufficient  ground  for  holding  the  offenders  liable 
civilly :  Lohse  Patent  Door  Co.  v.  Fuelle,  215  Mo.  421,  128  Am. 
St.  Rep.  492,  114  S.  W.  997,  22  L.  R.  A.,  N.  S.,  607,  and 
authorities  there  reviewed.  It  was  soon  perceived,  however, 
that  the  argument  was  unsound;  and  the  theory  that  acts 
which  might  lawfully  be  done  by  one  or  any  number  '"^^  of 
persons,  acting  singly,  were  unlawful  when  done  by  several 
acting  by  a  concerted  plan,  was  abandoned  in  most  jurisdic- 
tions: Boutwell  V.  ]\Iarr,  71  Vt.  1,  76  Am.  St.  Rep.  746,  42  Atl. 
607,  43  L.  R.  A.  803;  Toledo  etc.  Ry.  v.  Pennsylvania  Co., 
64  Fed.  730,  19  L.  R.  A.  387. 
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Another  ground  taken  was  that  there  is  in  the  concerted  ac- 
tion of  the  many  a  coercive  element  which  should  be  placed 
on  a  par  with  the  use  of  force,  or  with  the  undue  influence 
sometimes  exercised  over  persons  not  fully  capable  of  pro- 
tecting themselves:  Boutwell  v.  Marr,  71  Vt.  1,  76  Am.  St. 
Rep.  746,  42  Atl.  607,  43  L.  R.  A.  803 ;  Plant  v.  Woods,  176 
Mass.  492,  79  Am.  St.  Rep.  330,  57  N.  E.  1011,  51  L.  R.  A. 
339 ;  Curran  v.  Galen,  152  N.  Y.  33,  57  Am.  St.  R^p.  496,  46 
N.  E.  297,  37  L.  R.  A.  802 ;  Bohn  Mfg.  Co.  v.  Hollis,  54  Minn. 
223,  40  Am.  St.  Rep.  319,  55  N.  "W.  1119,  21  L.  R.  A  337; 
Casey  v.  Cincinnati  T.  Union,  45  Fed.  135,  12  L.  R.  A.  193. 
The  reasoning  by  which  this  view  has  been  supported  not  in- 
frequently suggests  the  true  solution  of  the  difficulty.  The 
conclusion  has  been  reached  by  deciding  what  was  or  was  not 
reasonable  conduct  under  the  circumstances  of  the  case. 

The  more  recent  authorities  reason  that,  as  the  right  to  deal 
or  not  to  deal  with  others  is  inherent  in  the  idea  of  Anglo- 
Saxon  liberty,  prima  facie  a  man  can  demand  an  open  market; 
and  since  this  is  so,  one  who  interferes  with  the  free  market 
must  justify  his  acts  or  respond  in  damages.  Thus  far  these 
authorities  are  uniform ;  but  when  they  proceed  to  the  deter- 
mination of  what  amounts  to  a  justification,  they  differ  widely. 
The  cause  is  not  far  to  seek.  The  rule  which  they  apply  is 
that  of  reasonable  conduct,  yet  they  discuss  and  decide  each 
case  as  though  it  involved  only  a  question  of  law.  In  reality, 
the  issue  is  largely  one  of  fact,  and  the  result  is  what  would 
be  expected.  Judges  are  men,  and  their  decisions  upon  com- 
plex facts  must  vary  as  those  of  juries  might  on  the  same  facts. 
Calling  one  determination  an  opinion  and  the  other  a  verdict 
does  not  alter  human  nature,  nor  make  that  uniform  and  cer- 
tain which  from  its  nature  must  remain  variable  and  uncer- 
tain. While  these  cases  go  too  far  in  what  they  decide  as 
questions  of  law,  yet  the  test  they  constantly  declare  they  are 
applying  is  the  true  one.  The  standard  is  reasonable  conduct 
under  all  the  circumstances  of  the  case:  Berry  v.  Donovan, 
188  Mass.  353,  108  Am.  St.  Rep.  499,  74  N.  E.  603,  3  Ann. 
Cas.  738 ;  Macauley  v.  Tiernev,  19  R.  I.  255,  61  Am.  St.  Rep. 
770,  33  Atl.  1,  37  L.  R.  A.  455 ;  Doremus  v.  Hennessy,  176  111. 
608,  68  Am.  St.  Rep.  203,  52  N.  E.  924,  54  N.  E.  524,  43  L.  R. 
A.  797,  802. 

"What  is  the  measure  or  test  by  which  the  conduct  of  a 
combination  of  persons  must  be  judged  in  order  to  determine 
whether  or  not  it  is  an  unlawful  interference  with  freedom  of 
emplo>Tnent  in  the  labor  market,  and  as  such  injurious  to  an 
employer  of  labor  in  respect  of  his  'probable  expectancies,' 
has  not  as  yet  been  clearly  defined.  Perhaps  no  better  defini- 
tion could  be  suggested  than  that  which  may  be  framed  by 
conveniently  using  that  important  legal  fictitious  person  who 
has  taken  such  a  large  part  in  the  Uevelopnicat  of  our  law 
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during  the  last  fifty  years — the  reasonably  prudent,  ^^^  rea- 
sonably courageous,  and  not  unreasonably  sensitive  man. 
Precisely  this  same  standard  is  employed  throughout  the  law 
of  nuisance  in  determining  what  degree  of  annoyance  .... 
one  must  submit  to":  Jersey  City  Printing  Co.  v.  Cassidy,  63 
N.  J.  Eq.  759,  53  Atl.  230. 

Occasionally  courts  have  recognized  in  -a  degree  the  prin- 
ciple that  the  question  should  be  treated  as  one  of  fact.  "The 
judge  rightly  left  to  the  jury  the  question  whether,  in  view 
of  all  the  circumstances,  the  interference  was  or  was  not  for 
a  justifiable  cause.  If  the  plaintiff's  habits,  or  conduct,  or 
character  had  been  such  as  to  render  him  an.  unfit  associate 
in  the  shop  for  ordinary  workmen  of  good  character,  that 
would  have  been  a  sufficient  reason  for  interference  in  behalf 
of  his  shopmates.  We  can  conceive  of  other  goo"d  reasons. 
But  the  evidence  tended  to  show  that  the  only  reason  for  pro- 
curing his  discharge  was  his  refusal  to  join  the  union.  The 
question,  therefore,  is  whether  the  jury  might  find  that  such 
an  interference  was  unlawful":  Berry  v.  Donovan,  188  Mass. 
353,  108  Am.  St.  Rep.  499,  74  N.  E.  603,  3  Ann.  Cas.  738. 

There  is  no  such  difficulty  in  dealing  with  the  question  here 
as  has  been  met  with  elsewhere,  and  it  is  not  necessary  to  at- 
tempt to  reconcile  the  conflict  which  has  resulted  from  the 
application  of  a  view  which  does  not  obtain  in  this  jurisdic- 
tion. In  this  state  the  question  of  reasonable  conduct,  whether 
in  relation  to  tangible  propertv  or  to  intangible  rights,  is  one 
of  fact:  Ladd  v.  Granite  State  Brick  Co.,  68  N.  H.  185,  37  Atl. 
1041,  and  cases  cited.  But  while  the  question  to  be  settled  is 
within  the  province  of  the  jury,  there  are  still  legal  proposi- 
tions involved  in  the  case.  It  must  be  determined  whether 
there  is  anything  for  the  jury  to  weigh — whether  the  evidence 
is  not  conclusive  one  way  or  the  other  upon  the  issue  of  reason- 
able conduct. 

At  the  present  time  no  one  would  think  of  submitting  to  a 
jury  the  question  whether  a  peaceful  strike  for  higher  wages 
was  reasonable.  They  would  be  told,  as  matter  of  law,  that 
such  action  was  within  the  laborers'  rights.  So  there  may  be 
conduct  which  is  clearly  unreasonable,  or  not  justifiable.  An 
illustration  of  such  conduct  is  presented  by  the  second  ground 
for  recovery  in  this  case.  One  may  not  interfere  with  his 
neighbor's  open  market  or  "reasonable  expectancies"  solely 
for  the  purpose  of  doing  harm.  It  has  been  said,  however,  in 
several  cases  that  a  wrongful  motive  cannot  convert  a  legal  act 
into  an  illegal  one,  and  many  judges  have  thought  this  was  the 
end  of  the  law  upon  the  question.  They  seem  to  proceed  upon 
a  theory  of  absolute  right  in  the  defendant,  which  is  at  vari- 
ance with  the  holding  in  many  of  the  same  cases,  that  the  de- 
fendant may  be  called  upon  to  justify  his  conduct.  Indeed, 
the  authorities  are  practically  unanimous  to  ^^^  the  effect 
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that  the  defendant  is  liable  unless  he  shows  a  justification.  If 
this  is  true,  it  follows,  as  matter  of  course,  that  his  right  is  not 
absolute.  It  is  a  qualified  one,  and  the  rightfulness  of  its  ex- 
ercise depends  upon  all  those  elements  which  go  to  make  up  a 
cause  for  human  action.  The  reasonableness  of  the  act  cannot 
always  be  satisfactorily  determined  until  something  is  known 
of  th-e  state  of  the  actor's  mind.  The  "justification  may  be 
found  sometimes  in  the  circumstances  under  which  it  is  done, 
irrespective  of  motive,  sometimes  in  the  motive  alone,  and 
sometimes  in  the  circumstances  and  motive  combined":  Plant 
V.  Woods,  176  Mass.  492,  79  Am.  St.  Rep.  330,  57  N.  E.  1011, 
51  L.  R.  A.  339. 

Since  the  defendant  is  called  upon  to  justify — ^to  show  rea- 
sonable cause  for  the  interference  with  his  neighbor's  right — it 
seems  to  clearly  follow  that  where  his  only  reason  is  his  mali- 
cious wish  to  injure  the  plaintiff,  he  has  no  justification.  It 
is  a  contradiction  in  terms  to  say  that  a  desire  to  do  harm  for 
the  harm's  sake  can  be  called  a  just  motive.  In  a  late  case 
in  this  state  it  is  said  of  the  use  of  property  that  "it  cannot 
be  justly  contended  that  a  purely  malicious  use  is  a  reasonable 
use.  The  question  of  reasonableness  depends  upon  all  the  cir- 
cumstances— the  advantage  and  profit  to  one  of  the  use  at- 
tacked, and  the  unavoidable  injury  to  the  other.  Where  the 
only  advantage  to  one  is  the  pleasure  of  injuring  another, 
there  remains  no  foundation  upon  which  it  can  be  determined 
that  the  disturbance  of  the  other  in  the  lawful  enjoyment  of 
his  estate  is  reasonable  or  necessary":  Horan  v.  Bvrnes,  72 
N.  H.  93,  101  Am,  St.  Rep.  670,  54  Atl.  945,  62  L.  R.  A.  602. 

The  same  reason  applies  here.  If  the  evidence  had  been 
conclusive  that  the  act  was  done  solely  from  a  malicious  mo- 
tive, a  verdict  would  have  been  directed  for  the  plaintiff.  It 
is  not  improbable  that  there  are  other  plain  cases — cases  where 
there  is  nothing  for  the  jury  to  pass  upon.  The  third  issue 
in  this  case  does  not  come  within  that  class.  It  cannot  be  said 
'that  all  reasonable  men  would  conclude  that  every  reasonable 
man  would  or  would  not  do  what  the  defendant  did,  even 
though  he  acted  honestly  and  from  a  proper  motive.  If  any- 
one doubts  this  assertion,  he  has  but  to  read  the  cases  where 
this  and  kindred  questions  have  been  discussed  and  decided 
as  those  of  law:  Vegelahn  v.  Guntner,  167  Mass.  92,  57  Am 
St.  Rep.  443,  44  N.  E.  1077,  35  L.  R.  A.  722;  Berrv  v.  Dono 
van,  188  Mass.  353,  108  Am.  St.  Rep.  499,  74  N.  E.  603,  3  Ann 
Cas.  738,  and  cases  there  cited;  L.  D.  Willcutt  &  Sons  Co.  v, 
Driscoll,  200  Mass.  110,  85  N.  E.  897,  23  L.  R.  A.,  N.  S.,  1236 ; 
National  Protective  Assn.  v.  Gumming,  170  N.  Y.  315,  88 
Am.  St.  Rep.  648,  63  N.  E.  369,  58  L.  R.  A.  138;  Jacobs  v. 
Cohen,  183  N.  Y.  207,  111  Am.  St.  Rep.  730,  76  N.  E.  5,  2 
L.  R.  A.,  N.  S.,  292,  5  Ann.  Cas.  280 ;  Wilson  v.  Hey,  232  111. 
389,  122  Amu  St.  Rep.  119,  83  N.  E.  928,  16  L.  R.  A.,  N.  S., 
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85,  13  Ann.  Cas.  82 ;  Barnes  v.  Chicago  T.  Union,  232  111.  424, 
83  N.  E.  940,  14  L.  R.  A.,  N.  S.,  1018,  13  Ann.  Cas.  54.  When 
eminent  judges  come  to  opposite  conclusions  upon  a  question, 
it  can  hardly  be  said  that  jurors  might  not  reasonably  do  the 
same. 

The  plaintiff  was  entitled  to  go  to  the  jury  upon  all  three 
S63  grounds  which  have  been  considered:  (1)  Fraud,  (2) 
malicious  injury,  and  (3)  unreasonable  interference  with  the 
open  market.  Whether  section  12,  chapter  266,  Public  Stat- 
utes, affords  a  basis  for  a  claim  of  greater  right  in  the  plain- 
tiff is  a  question  which  has  not  been,  argued  and  is  not 
considered. 

Exception  sustained. 

All  concurred. 


An  Intentional  Interference  With  One's  "Right  to  Labor  and  to  Con- 
tract for  His  Labor,  without  lawful  justification,  is  malicious  in  law, 
even  if  it  is  through  good  motives  and  without  express  malice.  The 
right  to  dispose  of  one's  labor  and  to  have  the  benefit  of  one's  labor 
contract  is  incident  to  the  freedom  of  the  individual,  and  such  a  right 
can  lawfully  be  interfered  with  only  by  one  who  is  acting  in  the  exer- 
cise of  some  equal  or  superior  right:  Berry  v.  Donovan,  188  Mass.  353, 
108  Am.  St.  Rep.  499. 

The  Liability  of  a  Person  Who  Interferes  Between  Employer  and  Em- 
ployees, either  to  occasion  the  latter  to  be  discharged  or  to  voluntarily 
leave  their  employment,  is  the  subject  of  a  note  to  Webber  v.  Barry, 
11  Am.  St.  Bep.  474. 


ATTORNEY  GENERAL  v.  CROWLEY. 

[75  N.  H.  393,  74  Atl.  1055.] 

CERTIORARI. — That  Proceedings  are  Void  and  subject  to  col- 
lateral attack  is  not  a  valid  objection  to  a  direct  proceeding  to  set 
them  aside,  and  certiorari  may  be  maintained  for  that  purpose,  (p. 
726.) 

OFFICERS — Power  of  Removal  Judicial. — Statutes  authorizing 
the  removal  of  oflBcers  for  cause  confer  judicial  powers  on  the  body 
that  is  to  exercise  them.     (p.  727.) 

OFFICERS — Removal  for  Cause. — The  Word  "Cause"  in  a  stat- 
ute authorizing  the  removal  of  officers  for  cause  means  legal  cause,  and 
contemplates  a  charge,  notice,  hearing,  and  judgment  of  removal  upon 
cause,     (p.  728.) 

OFFICERS  —  Removal  —  Power  of  Court  on  Certiorari. — The 
power  of  the  court  upon  a  certiorari  is  limited  to  the  correction  of 
errors  of  law  apparent  upon  the  record.  On  the  review  of  a  proceed- 
ing removing  an  officer,  the  right  of  a  subsequent  appointee  to  the 
office  cannot  be  determined,     (p.  728.) 

Hamblett  &  Spring  and  Wason  &  Moran,  for  Ilagerty. 

Doyle  &  Lucier  and  Burnham,  Brown,  Jones  &  Warren,  for 
Shedd  and  Crowley. 
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^^^  BINGHAM,  J.  The  first  proceeding  is  a  petition  for  a 
•writ  of  certiorari,  directing  the  mayor  and  aldermen  of  the 
city  of  Nashua  *®^  to  certify  the  records  of  their  proceedings 
in  removing  Hagerty  from  membership  in  the  board  of  pub- 
lic works  of  the  city,  and  asking  that  their  order  removing 
him  from  office  be  decreed  null  and  void.  The  second  is  a 
petition  for  a  writ  of  quo  warranto  to  oust  the  defendant 
Crowley  from  membership  in  the  board  of  public  works,  he 
having  been  appointed  by  the  mayor  and  aldermen  of  the  city 
to  fill  the  vacancy  caused  by  the  removal  of  Hagerty,  and  hav- 
ing qualified  and  entered  upon  the  duties  of  the  office.  In  the 
superior  court  the  writ  of  certiorari  was  granted  and  the  rec- 
ord and  proceedings  of  the  mayor  and  aldermen  in  removing 
Hagerty  from  office  were  quashed  and  adjudged  void,  and  the 
defendants  excepted.  In  the  quo  warranto  proceeding  the 
trial  judge  found  that  the  defendant  was  usurping  the  office 
from  which  Hagerty  had  been  removed,  and  declined  to  allow 
the  defendant  to  show  the  real  cause  upon  which  the  mayor 
and  aldermen  acted  in  making  the  order  of  removal,  and  the 
defendant  excepted. 

The  various  contentions  of  the  parties  in  these  cases  depend 
largely  upon  the  decision  of  the  question  of  the  capacity  in 
which  the  mayor  and  aldermen  acted  in  removing  Hagerty 
from  office.  If  their  powers  were  administrative  and  not  judi- 
cial, there  would  be  no  occasion  for  a  writ  of  certiorari  to 
correct  the  record  or  set  aside  the  proceedings:  State  v.  Rich- 
mond, 26  N.  H.  232.  In  such  case  the  record  might  be 
amended  to  conform  to  the  facts,  on  motion  made  for  that 
purpose  in  any  proceeding  where  it  was  brought  in  question. 
If,  however,  their  powers  were  judicial,  the  mayor  and  alder- 
men having  jurisdiction  of  the  subject  matter  upon  which  they 
acted,  there  may  have  been,  and  probably  was,  occasion  for  a 
writ  of  certiorari  to  set  the  proceedings  aside,  although  they 
were  summary,  without  preferment  of  charges,  notice,  and 
hearing :  Gibbs  v.  Manchester,  73  N.  H.  265,  61  Atl.  128.  But 
if  the  fact  that  the  proceedings  were  summary  would  render 
them  subject  to  attack  collaterally,  that  would  not  constitute 
a  valid  objection  to  a  direct  proceeding  to  set  them  aside. 
"Indeed,  it  may  be  regarded  as  settled  that  though  a  party 
has  a  right  to  treat  the  proceedings  of  an  inferior  tribunal  as 
nullities  in  a  collateral  proceeding,  he  may,  nevertheless,  main- 
tain a  certiorari  to  set  them  aside":  State  v.  Richmond,  26 
N.  H.  232. 

It  appears  that  Hagerty 's  appointment  was  legal,  and  that 
his  office  carried  a  fixed  salary  and  was  for  a  term  of  three 
years.  The  statute  under  which  the  removal  was  made  reads 
as  follows:  "The  mayor,  with  the  advice  and  consent  of  the 
majority  of  the  full  board  of  aldermen,  may  remove  any  mem- 
ber appointed  as  aforesaid  for  cause";  Laws  1901,  c.  283,  sec. 
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2.  If  the  ward  "cause,"  as  here  used,  means  legal  cause  and 
after  notice  and  hearing,  the  statute  confers  judicial  powers 
and  means  the  same  as  ^^*^  though  it  read  "for  cause,  after 
notice  and  hearing":  Gibbs  v.  Manchester,  73  N.  H.  265,  61 
Atl.  128. 

In  Shannon  v.  Portsmouth,  54  N.  H.  183,  the  action  was 
assumpsit  to  recover  compensation  for  the  services  of  the 
plaintiff  as  a  constable  and  police  officer,  from  July  17  to 
December  15,  1870.  He  was  duly  appointed  a  constable  and 
police  officer  of  Portsmouth,  January  13,  1870,  and  qualified 
and  served  as  such  down  to  July  7th  of  that  year.  He  was 
then  notified  to  appear  before  the  mayor  and  aldermen  to  an- 
swer charges  verbally  preferred  against  him,  appeared,  and 
was  heard.  Thereupon  the  mayor  and  aldermen  voted  that 
he  be  suspended  from  duty.  From  that  time  down  to  Decem- 
ber 15,  1870,  when  he  was  reinstated,  he  was  not  permitted 
to  perform  the  duties  of  his  office,  although  ready  and  will- 
ing at  all  times  to  do  so.  At  the  trial  he  offered  to  prove  that 
there  was  no  sufficient  cause  for  his  removal  or  suspension,  but 
the  evidence  was  excluded  and  a  verdict  found  for  the  de- 
fendants, subject  to  exception.  The  provision  of  the  chartei* 
of  Portsmouth  under  which  the  action  was  taken  feads  as  fol- 
lows: "They  [the  maj^or  and  aldermen]  shall  have  full  and 
exclusive  power  to  appoint  a  city  marshal  and  assistants,  con- 
stables, and  all  other  police  officers;  .  .  .  .  and  to  remove  the 
same  from  office  for  sufficient  cause,  the  mayor  and  aldermen 
each  having  a  negative  on  the  other,  both  in  the  appointment 
and  removal  of  officers":  Laws  1849,  c.  836,  sec.  13.  In  con- 
struing the  act  it  was  held:  (1)  That  the  power  to  remove  in- 
cluded the  power  to  suspend;  (2)  that  the  evidence  offered  for 
the  purpose  of  showing  that  the  cause  for  which  the  plaintiff 
was  suspended  was  not  a  legal  cause  was  properly  excluded, 
for  the  reason  that  the  suspension  proceedings  were  judicial 
and  could  not  be  attacked  collaterally;  that  "if  the  validity 
of  the  suspension  is  disputed,  the  plaintiff's  remedy  must  be 
sought  in  a  proceeding  for  that  purpose,  which  will  put  the 
legality  of  the  acts  of  the  mayor  and  aldermen  directly  in 
i.ssue. ' ' 

Although  the  reasoning  in  this  decision  may  not  be  as  ex- 
plicit as  could  be  desired,  there  can  be  no  doubt  as  to  its  mean- 
ing, and  that  it  was  there  decided  that  the  power  ■conferred 
on  the  mayor  and  aldermen  by  the  charter,  to  remove  and  sus- 
pend police  officers  and  constables  for  sufficient  cause,  was 
judicial.  Such  being  the  construction  of  a  legislative  act  con- 
ferring power  to  remove  for  cause  when  chapter  283,  Laws  of 
1901,  was  enacted,  it  is  to  be  presumed  that  the  legislature,  by 
making  use  of  the  same  language  or  its  equivalent  in  section 
2,  intended  that  it  should  be  taken  to  confer  like  power :  Green 
V.  Bancroft,  75  N.  H.  204,  72  Atl.  373.     Moreover,  it  is  gen- 
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erally  held  that  statutes  authorizing  the  removal  of  officers 
for  cause  confer  judicial  powers  on  the  body  that  is  to  exer- 
cise ^^*  them,  and  that  the  word  "cause"  means  legal  cause, 
and  contemplates  a  charge,  notice,  hearing,  and  judgment  of 
removal  upon  cause:  Ham  v.  Board  of  Police,  142  Mass.  90, 
7  N.  E.  540;  State  v.  Hoglan,  64  Ohio  St.  532,  60  N.  E.  627; 
Dullam  V.  Wilson,  53  Mich.  392,  51  Am.  R^p.  128,  19  N.  W. 
112 ;  People  V.  Therrien,  80  Mich.  187,  45  N.  W.  78 ;  Hallgren 
V.  Campell,  82  Mich.  255,  21  Am.  St.  Rep.  557,  46  N.  W.  381, 
9  L.  R.  A.  408;  State  v.  Common  Council,  53  Minn.  238,  39 
Am.  St.  Rep.  595,  55  N.  W.  118 ;  State  v.  St.  Louis,  90  Mo.  19, 
1  S.  W.  757 ;  State  v.  Walbridge,  62  Mo.  App.  162 ,  69  Mo. 
App.  657 ;  McCully  v.  State,  102  Tenn.  509,  53  S.  W.  134,  46 
L.  R.  A.  567 ;  State  v.  Smith,  35  Neb.  13,  52  N.  W.  700,  16 
L.  R.  A.  791 ;  Benson  v.  People,  10  Colo.  App.  175,  50  Pac. 
212;  State  v.  Hewitt,  3  S.  D.  187,  44  Am.  St.  Rep.  788,  52 
N.  W.  875,  16  L.  R.  A.  413 ;  Biggs  v.  McBride,  17  Or.  640,  21 
Pac.  878,  5  L.  R.  A.  115 ;  Osgood  v.  Nelson,  L.  R.  5  H.  L.  636 ; 
1  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  250;  2  Ab- 
bott on  Municipal  Corporations,  sec.  636;  Mechem  on  Public 
Officers,  sec.  454 ;  29  Cyc.  1409. 

The  power  of  removal  conferred  upon  the  mayor  and  alder- 
men being  judicial,  the  rejection  of  the  offer  to  show  that  the 
cause  for  removing  the  plaintiff  was  a  just  and  legal  one,  if 
erroneous,  did  not  harm  the  defendants;  for  the  proceedings 
were  irregular  and  summary,  without  preferment  of  charges, 
notice,  and  hearing,  and  would  not  be  cured  by  a  finding  that 
the  cause  of  removal  M'as  just  and  legal. 

The  position  of  the  defendant  Crowley,  who  was  made  a 
party  to  the  certiorari  proceedings,  that  he  was  entitled,  as  a 
matter  of  law,  to  prove  that  he  had  qualified  as  a  member  of 
the  board  of  public  works  and  entered  upon  the  performance 
of  the  duties  of  his  office  at  the  time  the  petition  for  a  writ 
of  certiorari  was  served  upon  him,  and  to  have  the  question 
whether  h6  was  a  usurper  determined  in  that  proceeding,  can- 
not be  sustained.  "The  superintending  power  of  the  court 
is  limited  to  the  correction  of  errors  of  law  apparent  upon  the 
record,  or  to  requiring  the  body  to  act  if  they  refuse  to  enter- 
tain a  contest":  Sheehan  v.  Mayor  and  Aldermen,  74  N.  H. 
445,  68  Atl.  872.  Matters  outside  the  record  as  certified  from 
the  inferior  tribunal  cannot  be  considered:  Sheehan  v.  Mayor 
and  Aldermen,  74  N.  H.  445,  68  Atl.  872 ;  Richardson  v.  Smith, 
59  N.  H.  517;  Hayward  v.  Bath,  35  N.  H.  514;  Landaff's  Peti- 
tion, 34  N.  H.  163;  Osgood  v.  Nelson,  L.  R.  5  H.  L.  636;  3 
Abbott  on  Municipal  Corporations,  sec.  1126. 

Exceptions  overruled. 

All  concurred. 


The  Bemovdl  of  Officers  for  Cau-te  and  the  Use  of  Certiorari  to  review 
the  proceedings  are  discussed  in  tiie  note  to  McNiff  v.  City  of  Water- 


April,  1910.]  Taggart  v.  Jaffrey.  729 

bury,  135  Am.  St.  Rep.  250,  259.  See,  also,  State  v.  City  of  Duluth, 
53  Minn.  238,  39  Am.  St,  Rep.  595.  The  mayor  of  a  city,  investigat- 
ing charges  against  a  marshal,  cannot  be  reached  by  prohibition,  be- 
cause that  writ  must  be  directed  to  some  judicial  oflBcer,  and  the 
mayor  and  city  council,  sitting  as  a  court  of  impeachment  to  try 
charges  looking  toward  the  removal  of  a  marshal  for  misconduct,  is 
not  a  judicial,  but  an  administrative,  body:  State  v.  Bright,  224  Mo. 
514,  135  Am.  St.  Rep.  552.  That  any  proceeding  initiated  to  remove 
a  person  from  a  public  office,  before  a  person  or  body  having  juris- 
diction to  decide  upon  the  existence  of  cause  for  removal,  is  judicial 
in  its  character,  and  the  tribunal  to  which  it  is  presented  is  a  court 
for  that  particular  purpose,  see  the  note  to  McNiff  v.  City  of  Water- 
bury,  135  Am.  St.  Rep.  260. 


TAGGART  v.  JAFFREY. 

[75  N.  H.  473,  76  Atl.  123.] 

WATERS — Artificial  Channel. — Riparian  Rights  may  be  ac- 
quired along  the  artificial  channel  of  a  natural  stream,  and  where 
such  artificial  channel  was  intended  to  be  permanent  and  has  existed 
for  over  sixty  years,  a  proprietor  on  the  bank  thereof  has  the  same 
rights  as  the  proprietor  on  the  bank  of  a  natural  channel,     (p.  731.) 

WATERS — Taking  for  Public  Use — Compensation. — The  waters 
of  a  stream  flowing  through  private  lands  cannot  be  taken  for  public 
use  without  compensation  to  the  owners  of  the  land.     (p.  732.) 

WATERS — Diminution  of  Flow. — Evidence  that  a  shortage 
of  water  was  caused  by  other  means  than  the  diversion  by  the  de- 
fendant is  admissible,  but  evidence  that  the  plaintiff  might  have  used 
better  methods  of  conservation  is  not  admissible,     (p.  733.) 

NEW  TRIAL — Accident  and  Surprise. — Where  the  ruling  on 
an  offer  by  a  party  to  prove  certain  facts  is  misunderstood  by  coun- 
sel and  they  are  thereby  prevented  from  showing  certain  competent 
facts,  the  remedy  is  by  motion  for  a  new  trial  on  the  ground  of 
accident  and  surprise,     (p.  734.) 

The  plaintiff  acquired  title  to,  and  built  a  house  and  out- 
buildings upon,  certain  land  past  which  there  flowed,  and  for 
more  than  sixty  years  had  flowed,  an  artificial  watercourse, 
made  by  diverting  the  waters  from  a  natural  watercourse. 
The  plaintiff  used  the  water  for  domestic  purposes,  taking  it, 
at  first,  by  means  of  pails,  but  subsequently  by  a  ram.  The 
defendant  by  taking  water  from  the  pond,  under  chapter  255, 
Laws  of  1901,  caused  an  alleged  depletion  of  the  water  in  the 
artificial  channel,  which  depletion  is  the  basis  of  the  plaintiff's 
complaint.     The  other  facts  are  stated  in  the  opinion. 

Doyle  &  Lucier,  for  the  plaintiff. 

Cain  &  Benton,  for  the  defendants. 

^7*  PEASLEE,  J.  The  waters  flowing  from  Bullet  pond 
were  diverted  from  their  natural  channel  more  than  sixty 
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years  ago,  and  have  since  flowed  in  the  channel  then  prepared 
for  them.  The  change  was  evidently  intended  to  be  perma- 
nent, and  the  present  channel  of  the  stream  is  now,  for  all 
Itgal  purposes,  its  natural  one.  "It  has  often  been  decided, 
both  in  England  and  America,  that  watercourses  made  by  the 
hand  of  man  may  have  been  created  under  such  conditions 
that,  so  far  as  the  rules  of  law  and  the  rights  of  the  public 
or  of  individuals  are  concerned,  they  are  to  be  treated  as  if 
they  were  of  natural  origin":  Stimson  v.  Brookline,  197  Mass. 
568,  125  Am.  St.  Rep.  382,  83  N.  E.  893,  16  L.  R.  A.,  N.  S., 
280,  14  Ann.  Cas.  907;  Townsend  v.  McDonald,  12  N.  Y.  381, 
64  Am.  Dec.  508 ;  Magor  v.  Chadwick,  11  Ad.  &  E.  571 ;  Sut- 
cliffe  V.  Booth,  9  Jur.,  N.  S.,  1037;  3  Farnham  on  Waters,  sec, 
827b. 

Cases  involving  the  rights  of  proprietors  along  artificial 
streams,  as  distinguished  from  natural  streams  running  in 
artificial  courses,  are  not  in  point.  The  distinction  between 
the  two  has  often  been  recognized :  Murchie  v.  Gates,  78  Me. 
300,  4  Atl.  698 ;  Stimson  v.  Brookline,  197  Mass.  568,  125  Am. 
St.  Rep.  382,  83  N.  E.  893,  16  L.  R.  A.,  N.  S.,  280,  14  Ann. 
Cas.  907 ;  Nuttall  v.  Brace  well,  L.  R.  2  Ex.  1 ;  Wood  v,  Waud, 
3  Ex.  748. 

^^'^  Rights  in  new  courses  for  natural  streams  have  been 
supported  upon  various  grounds. 

"When  a  stream  flowing  through  a  person's  land  is  diverted 
into  a  new  channel,  either  artificially  or  by  a  sudden  flood, 
affecting  the  rights  of  other  riparian  proprietors  favorably, 
and  the  owner  acquiesces  in  the  new  state  of  the  stream  for  so 
long  a  time  that  new  rights  accrue,  or  may  be  presumed  to 
have  accrued,  such  acquiescence  is  binding,  like  a  public  dedi- 
cation, and  the  stream  cannot  be  lawfully  returned  to  its 
former  channel":  Gould  on  Waters,  sec.  159;  Ford  v.  Whit- 
lock,  27  Vt.  265 ;  Burk  v.  Simonson,  104  Ind.  173,  54  Am.  Rep. 
304,  2  N.  E.  309,  3  N.  E.  826. 

In  some  cases  the  mere  running  of  the  water  for  the  pre- 
scriptive period,  under  conditions  apparently  intended  to  be 
permanent,  has  been  considered  sufficient  to  warrant  a  hold- 
ing that  the  usual  riparian  rights  along  a  natural  stream  have 
attached :  Murchie  v.  Gates,  78  Me.  300,  4  Atl.  698 ;  Gaved  v. 
Martyn,  19  Com.  B.,  N.  S.,  732. 

"There  is  a  much  more  impregnable  foundation  [than  pre- 
scription] upon  which  to  put  such  decisions,  and  that  is  upon 
the  ground  of  estoppel.  If  the  land  owner  makes  a  change 
in  the  course  of  the  stream  which  to  all  appearance  is  per- 
manent, and  holds  out  to  the  world  the  representation  that 
such  condition  is  permanent,  he  Avill  be  bound  by  his  acts;  and 
after  other  persons  have  acquired  rights  by  changing  their 
positions  upon  the  faith  of  such  representations,  he  will  not 
be  permitted  to  deny  that  they  were  true,  or  claim  that  the 


April,  1910.]  Taggart  v.  Jaffrey.  731 

stream  is  not  flowinfj  in  its  true  channel":  3  Farnlir.m  on 
Waters,  sec.  827c ;  Woodbury  v.  Short,  17  Vt.  387,  44  Am. 
Dec.  344 ;  Lapman  v.  Milks,  21  N.  Y.  505 ;  Lamott  v.  Ewers, 
106  Ind.  310,  55  Am.  Rep.  746,  6  N.  E.  636. 

"If  the  land  owner,  having  changed  the  direction  of  the 
natural  stream  through  his  land,  were  to  suffer  others  who  are 
entitled  to  use  the  water  to  expend  money  in  reference  to  such 
use,  under  a  belief  that  the  new  channel  was  to  be  permanent, 
and  this  were  known  to  him,  he  could  not  afterward  change 
its  course  so  as  to  injure  the  party  who  had  expended  his 
money.  In  these  and  like  cases,  whenever  one  w^ho  owns  a 
watercourse  in  which  another  is  interested,  or  by  the  use  of 
which  another  is  affected,  does  any  act,  or  suffers  any  act  to 
be  done,  affecting  the  rights  of  other  proprietors,  whereby  a 
state  of  things  is  created  which  he  cannot  change  without  mate- 
rially injuring  another  who  has  been  led  to  act  by  what  he 
himself  had  done  or  permitted,  the  court  applies  the  doctrine 
of  equitable  estoppel":  Shepardson  v.  Perkins,  58  N.  H.  354. 
Whether  this  case  is  fairly  open  to  criticism  because  of  an  at- 
tempt to  sustain  the  conclusion  reached  by  inconsistent  lines 
of  reasoning  (3  Famham  on  Waters,  sec.  827),  it  is  not  now 
necessary  to  inquire. 

The  rule  is  universal  that  riparian  rights  may  be  acquired 
along  '*''^  the  artificial  channel  of  a  natural  stream.  Upon 
any  of  the  grounds  suggested,  this  plaintiff  could  maintain  his 
position.  There  was  a  dedication.  The  stream  had  been 
changed  in  a  manner  to  indicate  that  the  alteration  was  perma- 
nent. There  are  prescriptive  rights.  It  ran  in  this  way  for 
more  than  twice  the  period  necessary  to  the  presumption  of 
a  grant  before  the  plaintiff'  purchased  his  tract  of  land. 
There  is  an  estoppel.  He  relied  upon  the  apparently  per- 
manent conditions  when  he  made  his  purchase;  and  since 
that  time,  and  acting  upon  conditions  as  they  were,  he  has 
openly  made  the  improvements  which  he  says  are  now  inter- 
fered with.  That  he  has  the  rights  of  a  riparian  proprietor 
upon  a  natural  watercourse  cannot  be  open  to  serious  question. 

The  cases  relied  upon  by  the  defendant  (Fox  River  etc.  Co. 
V.  Kelley,  70  Wis.  287,  35  N.  W.  744;  Lawson  v.  Mowry,  52 
Wis.  219,  9  N.  W,  280)  are  not  applicable  here.  The  law  of 
Wisconsin  is  in  harmony  with  that  elsewhere.  In  a  recent 
case  in  that  state  many  of  the  American  authorities  are  quoted 
with  approval,  and  the  court  declares  the  law  to  be  that  "the 
watercourse,  though  artificial,  may  have  originated  under 
such  circumstances  as  to  give  rise  to  all  the  rights  that  riparian 
proprietors  have  in  a  natural  and  permanent  stream,  or  have 
been  so  long  used  as  to  become  a  natural  watercourse  pre- 
scriptively":  Smith  v.  Youmans,  96  Wis.  103,  65  Am.  St.  Rep. 
30,  70  N."  W.  1115,  37  L.  R.  A.  285. 
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While  in  a  case  like  this  the  right  acquired  includes  the 
privilege  of  taking  -water  for  domestic  use  (Roberts  v.  Rich- 
ards, 44  L.  T.  271),  the  defendant  is  in  error  in  basing  its 
argument  upon  the  proposition  that  the  complaint  is  for  the 
interference  with  such  right.  There  is  no  suggestion  in  the 
case  that  there  is  not  at  all  times  sufficient  water  in  the  stream 
to  supply  the  plaintiff's  domestic  needs.  The  complaint  is  for 
loss  of  power  to  drive  the  plaintiff's  hydraulic  ram.  The  de- 
pletion of  the  water-power  is  the  wrong  for  which  compensa- 
tion is  sought. 

The  defendant  also  sets  up  the  claim  that  "the  waters  in  the 
pond  were  public  waters,  and  could  be  used  by  the  state  or  any 
particular  subdivision  of  it  for  any  public  purpose  without 
compensation  to  the  plaintiff."  The  law  is  otherwise.  The 
bed  of  the  pond  is  the  property  of  the  state.  **  Before  the 
township  was  granted,  the  public  held  not  only  the  ba.sin  of 
the  pond,  but  also  the  bed,  banks  and  valley  of  the  brook 
that  flows  from  the  pond  to  the  river.  In  that  position  of  the 
title,  the  public  owner  could  divert  the  entire  pond  from  its 
outlet  without  infringing  private  rights  between  the  pond  and 
the  river.  If  the  original  title  to  the  valley  had  remained 
unchanged,  this  suit  could  not  be  maintained.  But  the  public 
owner  elected  to  convert  into  private  property  the  mill  site. 
....  The  grant  of  the  bed  of  the  brook  to  private  pro- 
prietors, whose  title  has  come  to  the  plaintiffs,  conveyed  rights 

'*'''  of  air,  light,  heat  and  water If  the  original  owner 

had  desired  to  retain  an  unlimited  right  to  divert  the  pond 
and  destroy  the  mill  privilege,  there  should  have  been  an 
express  reservation.  A  right  to  the  natural  flow  of  the  brook, 
not  unreasonably  diminished  or  polluted,  was  inherent  in  the 
land,  and  one  of  the  rights  of  use  and  occupation  of  which 
the  title  was  composed.  ....  By  an  elementary  rule  of  con- 
veyancing, it  passed  from  grantor  to  grantee,  in  the  absence 
of  a  stipulation  to  the  contrary.  The  operation  of  the  rule 
did  not  depend  upon  the  question  whether  the  water  was  a 
natural  pond,  large  or  small,  before  it  entered  the  plaintiff's 
lot If  the  plaintiffs  have  been  injured  by  an  unreason- 
able use  of  the  pond,  or  of  any  other  lot  of  land  or  water, 
there  is  a  legal  remedv":  Concord  Mfg.  Co.  v.  Robertson,  66 
N.  H.  1,  25  Atl.  718,  18  L.  R.  A.  679. 

2.  Exception  was  taken  to  the  exclusion  of  certain  evi- 
dence. The  defendant  was  urging  that  the  plaintiff  ought  to 
conserve  the  surplus  waters  for  use  in  dry  seasons,  and  was 
offering  evidence  as  to  how  this  might  be  done.  It  was  then 
suggested  that  it  did  not  appear  that  the  plaintiff  had  any 
right  to  control  or  repair  the  structures  referred  to.  The 
court  then  caused  the  following  statement  to  be  entered  upon 
the  record:  "The  evidence  introduced,  whereby  it  is  claimed 
that  the  plaintiff  could  have  conserved  the  water  at  Rugg 
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meadow  and  Grassy  pond,  is  excluded."  The  defendant  then 
made  the  following  offer  of  proof:  "We  offer  the  evidence  ex- 
cluded and  other  evidence  tending  to  show  that  if  the  plain- 
tiff, or  the  persons  having  control  of  the  canal  and  the  dam 
at  Rugg  meadow  and  Grassy  pond,  maintained  the  structures 
for  the  conservation  of  water  at  those  places  as  they  stood  sev- 
eral years  ago,  the  stream  flowing  past  Taggart 's  house  would 
be  fed  at  all  seasons  of  the  year,  so  that  he  would  have  suffi- 
cient water  to  run  his  ram.  The  evidence  is  offered  upon 
the  ground  that  Taggart 's  claim  to  recover  is  based  upon  his 
claim  to  rights  in.  the  canal,  and  on  the  further  ground  that 
the  defendant  is  entitled  to  show  that  the  damage  of  which  the 
plaintiff  complains  is  caused  by  the  acts  of  the  persons  having 
control  of  the  canal,  in  allowing  the  same  to  fall  into  a  lack 
of  repair  which  did  not  formerly  exist,  and  is  not  attributable 
to  the  acts  of  the  defendant. ' '  The  proffered  evidence  was  ex- 
cluded, subject  to  exception. 

The  plaintiff  based  his  case  upon  evidence  that  he  suffered 
no  shortage  until  the  first  drought  after  the  defendant  built 
its  waterworks.  This  was  in  the  fall  of  1902.  It  then  be- 
came competent  for  the  defendant  to  show  that  the  shortage 
at  that  time  was  caused  by  a  want  of  repair  in  the  structures 
between  Bullet  pond  and  the  plaintiff's  premises.  This  is 
manifestly  a  different  proposition  from  the  offer  to  show  that 
better  conservation  facilities  '*''*  would  improve  the  plain- 
tiff's water  supply.  The  testimony  that  the  structures  were 
out  of  repair  was  not  excluded.  The  offer  of  proof  is  said  by 
those  who  tendered  it  to  have  been  "made  with  extreme  care," 
and  is  to  be  here  treated  as  stating  fully  what  the  defendant 
expected  to  prove.  The  presiding  justice  understood  that  the 
offer  was  merely  to  show  that  conservation  would  have  fur- 
nished sufficient  water  to  operate  the  plaintiff's  ram.  The 
idea  of  the  defendant  seemed  to  be  that  the  plaintiff's  rights 
were  limited  to  the  amount  of  power  he  used.  His  right  was 
to  the  whole  power,  less  reasonable  diminution  by  the  up- 
stream proprietors.  There  was  no  offer  to  show  that  conserva- 
tion would  have  given  the  plaintiff  his  full  right;  and  it  is  no 
answer  for  one  who  has  interfered  with  it  to  say  that  if  it  had 
not  been  for  other  interference  by  third  persons,  the  plaintiff 
would  still  have  had  as  much  of  his  right  as  he  desired  to  use. 
Neither  is  it  an  answer  to  say  that  if  the  plaintiff  took  care 
of  what  the  defendant  left  for  him,  he  would  have  no  need 
for  what  the  defendant  had  wrongfully  taken.  This  is  what 
the  off'er  of  proof  amounted  to.  It  was  an  offer  to  show  that 
he  would  have  "sufficient  water  to  run  his  ram."  The  -state- 
ment now  relied  upon,  that  "the  defendant  is  entitled  to  show 
that  the  damage  of  which  the  plaintiff  complains  is  caused 
by  the  acts  of  the  persons  having  control  of  the  canal,  in  al- 
lowing the  same  to  fall  into  a  lack  of  repair  which  did  not 
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formerly  exist,  and  is  not  attributable  to  the  acts  of  the  de- 
fendant," was  not  made  as  an  offer  to  prove  these  facts.  It 
was  stated  as  a  reason  why  the  facts  which  were  offered  ought 
to  be  received.  The  record  shows  that  the  defendant  had  been 
persistently  urging  the  position  that  because  the  plaintiff,  or 
those  controlling  the  outlets  at  Grassy  pond  and  Rugg 
meadow,  did  not  take  care  of  what  water  the  defendant  left 
in  the  stream,  therefore  the  defendant  was  not  accountable 
to  the  plaintiff  for  what  it  took.  The  offer  of  proof  was  the 
culmination  of  the  discussion  of  this  proposition,  and  was 
understood  by  the  presiding  justice  to  have  the  meaning  above 
indicated.  "The  court  did  not  exclude,  but  allowed  the  de- 
fendant to  introduce,  testimony  tending  to  show  that,  because 
of  the  condition  of  the  dams  and  canal  as  they  have  been  since 
the  fall  of  1902,  the  water  went  to  waste  and  was  diverted,  as 
tending  to  show  that  the  depletion  of  the  water  complained  of 
by  the  plaintiff  was  not  the  taking  of  the  water  by  the  town 
as  aforesaid.  The  evidence  excluded  was  simply  evidence 
tending  to  show  how  the  water  of  the  canal  might  be  con- 
served." The  offer  of  proof  was  made  in  such  a  form  that 
it  was  not  unreasonable  for  the  court  to  understand  it  as  he 
did.  If  counsel  had  a  different  understanding,  the  burden 
was  upon  them  to  state  it  plainly:  Felch  v.  Weare,  66  N.  H. 
582,  27  Atl.  226.  If,  as  they  now  seem  to  claim,  the  '*'"»  de- 
fendant's counsel  understood  the  ruling  to  prevent  them  from 
introducing  other  evidence  upon  the  facts  as  to  the  compari- 
son between  the  past  and  present  conditions  of  the  structures 
at  Grassy  pond  and  Rugg  meadow,  their  remedy  is  to  apply 
to  the  superior  court  for  a  new  trial  upon  the  ground  of  acci- 
dent or  mistake :  Pub.  Stats.,  c.  230,  sec.  1.  The  exception  is 
overruled. 

Case  discharged. 

All  concurred. 


A  Watercourse  Made  ty  the  Hand  of  Man  may  have  been  created 
under  such  conditions  that,  so  far  as  the  rules  of  law  and  the  rights 
of  individuals  are  concerned,  it  is  to  be  treated  as  if  it  were  of 
natural  origin:  Stimson  v.  Brookline,  197  Mass.  568,  125  Am.  St. 
Kep.  382.  The  artificial  state  or  condition  of  flowing  water  founded 
upon  prescription  becomes  a  substitute  for  the  natural  condition 
previously  existing;  and  from  it  arises  a  right  on  the  part  of  those 
interested  to  have  the  new  condition  maintained:  Smith  v.  Youmans, 
96  Wis.  103,  65  Am.  St.  Rep.  30.  Where  the  flow  of  a  stream  has 
been  diverted  from  its  natural  channel,  or  obstructed  by  a  permanent 
dam,  and  this  has  continued  for  the  time  necessary  to  establish  a 
prescriptive  right,  the  riparian  owners  along  such  stream,  who  have 
improved  their  property  with  reference  to  the  change  and  in  reliance 
on  the  continuance  thereof,  acquire  a  reciprocal  right  to  have  the 
artificial  conditions  remain  undisturbed:  Kray  v.  Muggli,  84  Minn. 
90.  87  Am.  St.  Sep.  332. 


July,  1910.]     Blaisdell  v.  Davis  Paper  Co.  735 


BLAISBELL  v.  DAVIS  PAPER  COMPANY. 

[75  N.  H.  497,  77  Atl.  485.] 

MASTER  AND  SERVANT— Unexploded  Blast.— Where  a  ser- 
vant is  injured  by  the  explosion  of  dynamite,  which  had  failed  to 
explode  in  a  blast,  while  removing  dirt  loosened  by  the  blast,  the 
question  of  the  negligence  of  the  master  should  be  left  to  the  jury 
in  the  absence  of  evidence  of  careful  inspection  and  the  use  of 
ever^  precaution  human  ingenuity  could  suggest,  and  of  warning 
to  the  workmen,     (p.  736.) 

MASTER  AND  SERVAITT— Warning  of  Danger.— In  addition 
to  using  precaution  to  furnish  servants  a  safe  place  to  work,  the 
master  must  warn  them  of  secret  dangers,  and  it  does  not  absolve  him 
to  show  that  they  could  not  have  avoided  the  danger  had  they  known 
of  it.     (p.  736.) 

FRAUD — Motive. — A  Less  Amount  of  Evidence  of  the  partici- 
pation in  a  fraud  of  a  sole  beneficiary  thereof  is  sufficient  to  sup- 
port a  finding  that  he  was  a  party  thereto  than  in  a  case  where 
the  party  sought  to  be  charged  was  not  interested  in  the  subject 
matter,  or  where  the  visible  actor  had  himself  some  end  of  his  own 
to  serve,     (p.  737.) 

The  defendant,  through  a  foreman  and  laborers,  was  en- 
gaged in  blasting  certain  hard-pan  by  the  use  of  dynamite 
set  in  a  series  of  holes  and  fired  by  a  battery.  The  blasts 
would  leave  the  surface  of  the  earth  disturbed,  but  an  in- 
spection shortly  after  the  blast  and  before  the  ground  was 
trampled  over  would  disclose  any  charge  that  had  failed  to 
explode.  Such  an  inspection  was  not  made  by  the  defendant 
or  his  foreman,  but  the  foreman  and  the  men  went  back  to 
work  on  the  premises  after  each  blast.  Three  or  four  days 
after  a  blast  the  deceased,  while  working  with  pick  and  shovel, 
was  killed  by  the  explosion  of  a  charge  that  had  failed  to  ex- 
plode in  the  blast. 

In  negotiations  for  a  settlement  between  the  administrator 
of  the  deceased,  the  defendant,  and  the  father  of  the  deceased, 
representing  the  widow,  the  administrator  and  the  defendant 
made  false  statements  to  the  father  as  to  the  cause  of  the 
accident,  and  the  administrator  informed  the  father  of  the 
deceased  that  he  had  obtained  legal  advice  that  no  recovery 
could  be  had,  which  he  knew  to  be  false,  and  advised  a  settle- 
ment for  a  small  amount. 

Albin  &  Sawyer,  for  the  plaintiff. 

Streeter,  Hollis,  Demond  &  Woodworth,  for  the  defendant. 

409  PEASLEE,  J.  It  might  be  found  from  the  evidence 
that  the  presence  of  dynamite  at  the  place  of  the  accident 
resulted  from  the  failure  to  explode  one  of  the  series  of  holes 
loaded  on  Saturday,  and  that  such  an  aecidont  mi'j^ht  have 
been  anticipated.    It  might  also  be  found  that  but  little,  if 
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any,  inspection  was  made  after  any  of  the  series  of  holes  was 
fired,  to  learn  whether  any  charges  of  dynamite  had  failed 
to  explode.  In  view  of  the  extreme  hazard  which  would  be 
created  by  the  presence  of  such  an  explosive  in  ground  which 
a  gang  of  men  were  removing  with  pick  and  shovel,  it  cannot 
be  said,  as  matter  of  law,  that  it  was  not  the  master's  duty  to 
use  every  precaution  human  ingenuity  could  suggest,  or  else 
warn  the  workmen  of  the  danger :  Mather  v.  Rillston,  156  U. 
S.  391,  15  Sup.  Ct.  Rep.  464,  39  L.  ed.  464.  Since  it  could  be 
found  the  master  did  not  act  up  to  this  standard,  the  question 
of  its  fault  was  properly  submitted  to  the  jury.  "There 
might  be  a  liability  on  the  part  of  the  defendant,  ....  even 
though  neither  he  nor  his  superintendent  knew  or  had  reason 
to  believe  that  there  was  an  unexploded  charge  of  dynamite 
there.  It  was  enough  to  create  a  liability  if  they  knew,  or 
ought  to  have  known,  of  such  a  possibility  or  probability  that 
some  of  the  dynamite  remained  unexploded  as  to  make  an 
inspection  necessarv  for  the  safety  of  the  workmen":  Hooe 
v.  Boston  &  N.  S.  Ry.  Co.,  187  Mass.  67,  72  N.  E.  341. 

But  if  it  were  conceded  that  there  was  not  sufficient  evi- 
dence of  failure  to  use  precautions  to  discover  the  danger,  the 
fact  that  no  information  Avas  given  to  Libby  may  of  itself  be 
a  ground  for  recovery.  Even  when  the  master  has  done  all 
that  he  can  to  make  a  work  place  safe,  he  may  have  a  further 
duty  to  perform.  If  there  are  secret  dangers,  the  servant  is 
entitled  to  be  told  of  them.  He  may  justly  say  he  did  not 
contract  to  enter  upon  so  ha;5ardous  an  undertaking,  and  that 
putting  him  to  work  in  such  a  place  was  in  effect  setting  a 
trap  for  him.  It  does  not  absolve  '^^^  the  master  to  show  that 
the  servant  could  not  have  avoided  the  danger  had  he  known 
of  it.  He  might  have  avoided  it  by  not  entering  upon  the 
work :  Welch  v.  Bath  Iron  Works,  98  Me.  361,  57  Atl.  88. 

"The  doctrine  is  well  settled  and  elementary  that  it  is  a 
master's  duty  to  notify  his  servant  of  any  hidden  defect  in 
the  place  where  the  latter  is  expected  to  work  which  increases 
the  ordinary  risks  of  the  employment,  and  to  advise  him  of 
any  latent  danger  which  may  attend  the  doing  of  any  work 
which  the  servant  is  called  upon  to  perform,  provided  the  de- 
fect or  the  danger  in  question  is  known  to  the  master  and  is 
unknown  to  the  servant. 

"A  master  violates  his  duty  and  is  guilty  of  culpable  negli- 
gence whenever,  without  warning,  he  exposes  his  servant  to  a 
risk  of  injury  which  is  not  obvious  and  was  not  known  to  the 
servant,  provided  the  ma.ster  himself  was  either  acquainted 
with  the  risk,  or  in  the  exercise  of  ordinary  care  ought  to  have 
been  acquainted  with  it":  Gowen  v.  Bush,  76  Fed.  349,  22 
C.  C.  A.  196.  "This  is  but  an  application  to  different  circum- 
stances of  a  rule  frequently  applied  in  cases  of  injuries  re. 
ceived  by  a  servant  resulting  from;  latent    dangers  in  ma- 
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chinery ;  namely,  that  a  servant  is  not  to  be  exposed  without 
warning  to  latent  dangers  of  which  he  knows  nothing,  and 
is  not  chargeable  with  imputed  knowledge,  provided  the  mas- 
ter knew,  or  ought  to  have  known,  of  the  danger":  Kliegel 
V.  Aitken,  94  Wis.  432,  59  Am.  St.  Rep.  901,  69  N.  W.  67, 
35  L.  R.  A.  249. 

If  it  cannot  be  said  that  all  reasonable  men  would  inform 
a  servant  of  such  a  peril  as  this,  neither  can  it  be  held  as  mat- 
ter of  law  that  the  rule  of  reasonable  conduct  might  not  be 
found  to  embrace  such  action.  Libby  had  no  knowledge  of 
the  work  of  using  dynamite,  and  it  is  conceded  he  was  free 
from  fault.  As  a  practical  proposition  of  every-day  life,  it 
would  not  be  said  that  the  employer  who  set  such  an  unin- 
formed servant  at  work  in  a  place  of  so  great  possible  peril 
was  free  from  fault.  The  judgment  of  men  might  be  that 
the  employer's  conduct  was  not  reasonable.  As  such  reason- 
able conduct  was  the  standard  of  legal  duty  toward  its  ser- 
vants, the  defendant's  motion  for  a  nonsuit  because  there  was 
no  evidence  of  a  violation  or  neglect  of  any  legal  duty  it  owed 
to  the  plaintiff's  intestate  was  properly  denied. 

2.  It  is  not  open  to  serious  question  that  there  was  abundant 
evidence  of  bad  faith  and  double-dealing  on  the  part  of  the 
administrator.  The  question  is  whether  the  evidence  sufiQ- 
ciently  connects  the  defendant  with  his  conduct.  As  the  de- 
fendant would  be  the  sole  beneficiary  of  such  a  fraud,  a  less 
amount  of  evidence  of  its  participation  therein  would  be  suffi- 
cient to  support  a  finding  that  it  was  a  party  thereto  than  in 
a  case  where  the  party  sought  to  be  charged  was  not  interested 
in  the  subject  matter,  or  where  the  visible  actor  had  himself 
some  end  of  his  '^^^  own  to  serve.  It  is  common  knowledge 
(Boucher  v.  Larochelle,  74  N.  H.  433,  68  Atl.  870,  15  L.  R.  A., 
N.  S.,  416)  that  a  man  does  not  systematically  pursue  a  course 
of  deception  unless  there  be  some  motive  for  so  doing.  No 
motive  for  such  conduct  on  the  part  of  the  administrator  is 
here  shown,  unless  there  was  a  scheme  in  which  the  defendant 
participated;  and  from  the  nature  of  the  case  there  could  be 
no  scheme  or  design  wherein  the  defendant  and  administrator 
Avere  arrayed  against  the  beneficiary  which  would  not  at  least 
be  open  to  suspicion. 

There  was  evidence  that  at  the  first  interview  between  C.  M. 
Libby,  Blaisdell,  and  Davis,  Davis  falsely  represented  the 
cause  of  the  accident  to  have  been  a  forbidden  act  of  a  fellow- 
servant;  that  when  he  made  an  offer  of  a  settlement  for  a 
nominal  sum,  the  administrator  suggested  that  of  course  the 
offer  was  not  made  as  an  admission  of  liability;  that  Libby 
stated  plainly  that  they  should  have  substantial  damages  or 
nothing;  that  Davis  and  Blaisdell  remained  in  coiLsultation 
after  Libby  left;  that  in  the  subsequent  negotiations  Davis 
never  spoke  to  the  beneficiary,  whom  he  knew  and  whose  house 
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he  passed  frequently ;  and  that  when  the  settlement  was  made 
he  telephoned  to  Concord  and  had  the  release  drawn  by  his 
counsel,  whereas  in  other  settlements  of  claims  growing  out  of 
this  accident  he  drew  the  releases  himsc4f.  If  this  evidence 
was  believed,  it  showed  motive,  fraudulent  statements,  co- 
operation, concealment,  and  unusual  precautionary  measures. 
There  is  in  these  facts  enough  to  warrant  the  submission  of 
this  issue  to  the  jury.  "It  is  not  necessary  to  prove  that  all 
came  together,  and  actually  agreed  in  terms  to  have  a  com- 
mon design  and  pursue  it  by  common  means.  If  it  be  proved 
that  the  defendants  pursued  by  their  acts  the  same  common 
object,  often  by  the  same  means,  one  performing  one  part 
and  another  another  part  of  the  same  plan,  so  as  to  complete 
it  with  a  view  to  the  attainment  of  the  same  common  result, 
the  jury  will  be  justified  in  the  conclusion  that  they  were  en- 
gaged in  a  combination  or  conspiracy  to  effect  that  result": 
Page  V.  Parker,  40  N.  H.  47,  43  N.  H.  363,  80  Am.  Dec.  172; 
Dayton  v.  Monroe,  47  Mich.  193,  10  N.  W.  196 ;  3  Greenleaf 
on  Evidence,  sec.  93. 
Exceptions  overruled. 

All  concurred. 


It  is  the  Duty  of  an  Employer  to  Notify  Employees  of  special  risks 
and  dangers  of  the  employment,  and  of  all  dangerous  conditions 
attendant  upon  the  place  of  employment  of  which  he  has  knowledge, 
or  by  the  exercise  of  reasonable  care  would  have  knowledge,  and 
which  are  unknown  to  the  employees,  and  would  not  be  known  and 
appreciated  by  them  in  the  exercise  of  reasonable  care:  Hume  v. 
Fort  Halifax  Power  Co.,  106  Me.  78,  138  Am.  St.  Eep.  332;  Adams 
V.  Grand  Kapids  Eefrigerator  Co.,  160  Mich.  590,  136  Am.  St.  Eep. 
454.  But  the  placing  of  caps  of  dynamite  in  a  mine  is  not  negligence 
as  a  matter  of  law,  and  recovery  cannot  be  had  for  the  death  of 
an  employee  resulting  from  an  explosion  thereof,  in  the  absence  of 
evidence  that  they  were  negligently  placed  where  they  were:  Whit- 
more  V.  Alabama  etc.  Iron  Co.,  164  Ala.  125,  137  Am.  St.  Eep.  31, 
The  care  reljuired  of  a  master  respecting  the  use  of  explosives  used 
by  workmen  is  discussed  in  the  note  to  Brazil  Block  Coal  Co.  v. 
Gibson,  98  Am.  St.  Eep.  300.  It  is  a  master's  duty  to  warn  and 
instruct  his  servant  employed  in  a  dangerous  work:  Note  to  Smith 
v.  Peninsular  Car  Works,  1  Am.  St.  Eep.  548.  If  there  are  increased 
perils  in  a  business  by  reason  of  the  use  of  defective  appliances,  or 
otherwise,  known  to  the  master,  or  for  which  he  is  responsible,  and 
unknown  to  the  servant,  and  the  latter  is  injured  thereby,  and  is 
free  from  negligence,  the  master  is  liable:  Johnson  v.  First  Nat.  Bank, 
79  Wis.  414,  24  Am.  St.  Eep.  722. 

Conspiracy  to  Defraud  Being  Proved,  whatever  is  shown  to  be  done 
or  said  by  any  one  of  the  conspirators  in  furtherance  of  the  com- 
mon design  is  the  act  or  saying  of  all;  Page  v.  Parker,  43  N.  H. 
363,  80  Am.  Dec.  172.  If  several  conspirators  combine  to  carry  out 
a  fraudulent  conspiracy  to  cheat  another,  each  and  all  are  liable  to 
him  without  reference  to  the  amount  of  the  fruits  of  the  transaction 
each  obtains,  or  the  degree  of  his  activity  in  the  scheme:  Fountain 
Spring  Park  Co.  v.  Eoberts,  92  Wis.  345,  53  Am.  St.  Eep.  917.  Con- 
Bpiracy  is  discussed  in  the  note  to  Spies  v.  People,  3  Am.  St.  Eep.  475. 
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CIIATEL  V.  SCHONLAND. 

[75  N.  H.  543,  78  Atl.  128.] 

NEGLIGENCE — Driving  Horse  Close  to  Car. — The  driving,  in 
a  wide  driveway,  of  a  horse  so  close  to  both  the  side  and  end  of  a 
car  that  a  stop  cannot  be  made  in  season  to  avoid  a  collision  with 
a  foot-traveler  who  might  step  from  behind  the  car  may  constitute 
such  negligence  as  to  render  the  driver  liable  for  injury  to  the  foot 
passenger,     (p.  739.) 

NEGLIGENCE — Crossing  Street  BeMnd  Car. — One  who  crosses 
a  street  behind  a  car  in  the  customary  manner  cannot  be  said, 
as  matter  of  law,  to  be  guilty  of  negligence  contributing  to  an  injury 
occasioned  by  a  team  being  driven  so  close  to  the  car  as  to  be 
dangerous  to  those  so  crossing  or  alighting  from  the  car.     (p.  739.) 

David  W,  Perkins  and  Cyprien  J.  Belanger,  for  the  plain- 
tiff. 

Taggart,  Tuttle,  Burroughs  &  Wyman,  for  the  defendant. 

«^43  PEASLEE,  J.  The  defendant's  servant  was  driving 
on  the  left  of  the  right-hand  side  of  Elm  street  in  Manchester, 
close  up  to  a  street-car  that  had  just  stopped  at  the  transfer 
station.  It  could  be  found  that  passengers  frequently  came 
around  the  end  of  the  car  toward  which  the  horse  was  moving, 
and  that  they  could  not  see  an  approaching  horse,  driven  a.s 
this  one  was,  until  they  stepped  from  behind  the  car  and 
practically  in  the  path  of  the  moving  animal.  In  this  situa- 
tion it  might  well  be  found  to  be  negligent  to  drive  with  a 
sleigh  over  half  bare  ground,  with  the  horse  straining  at  a 
pulling  gait,  and  so  close  to  both  the  side  and  end  of  the 
car  that  a  stop  could  not  be  made  in  season  to  avoid  a  collision 
with  an  unsuspecting  foot-traveler  who  might  step  from  be- 
hind the  car.  There  were  twenty-seven  feet  of  roadway  for 
the  horse  to  travel  upon,  and  due  care  might  well  require  that 
when  pa.ssing  these  standing  cars  it  should  be  driven  farther 
to  the  right. 

It  might  also  be  found  that  the  plaintiff  was  careful.  She 
went  around  the  end  of  the  car  "just  the  same  as  the  rest  of 
them."  She  thought  the  driver  "would  go  on  that  side;  he 
was  on  my  side."  It  cannot  be  said,  as  a  matter  of  law,  that 
her  reliance  upon  the  proposition  was  not  reasonable  conduct 
under  the  circumstances.  ^^^  While  she  knew  that  teams  go- 
ing south  usually  went  on  the  west  side  of  the  street,  there 
is  no  evidence  that  she  knew  or  had  reason  to  believe  that  they 
would  carelessly  drive  on  the  easterly  edge  of  this  broad  drive- 
way, in  a  manner  highly  dangerous  to  alighting  street  railway 
passengers:  Gilbert  v.  Burque,  72  N.  II.  521,  57  Atl.  927. 

The  principle  of  Batchelder  v.  Boston  &  M.  R.  R.,  72  N.  II. 
528,  57  Atl.  926.  is  not  involved.  There  is  here  no  question 
of  subsequent  and  prior  negligence.     It  is  simply  a  case  where 
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it  could  be  found  that  there  was  negligence  on  one  side  and 
none  on  the  other.  That  the  very  different  conclusions  drawn 
from  the  evidence  by  the  defendant  are  properly  deduced  does 
not  affect  the  result  on  these  motions :  Gilbert  v.  Burque,  72 
N.  H.  521,  57  Atl.  927. 
Exceptions  overruled. 

All  concurred. 


Courts  can  Lay  Down  No  Precise  Bule  of  Action  to  be  observed  by  a 
man  who,  passing  behind  a  street-car,  finds  himself  suddenly  con- 
fronted, without  warning,  by  a  rapidly  moving  car  or  other  vehicle. 
If,  momentarily  paralyzed  or  confused  by  the  imminent  danger,  he 
does  nothing,  or  takes  a  step  or  two  in  the  wrong  direction,  and 
a  collision  results,  it  cannot  be  said,  as  a  matter  of  law,  that  he 
acted  in  a  manner  dififerent  from  wliat  might  have  been  expected 
from  a  man  of  ordinary  prudence.  In  such  a  case,  ordinary  care 
to  ascertain  whether  the  track  is  clear  or  a  car  approaching  is  all 
that  is  required:  Stack  v.  East  St.  Louis  By.  Co.,  245  111.  308,  137 
Am.  St.  Bep.  318. 
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NEW  JERSEY. 


JOURDAN  V.  BURSTOW. 

[76  N.  J.  Eq.  55,  74  Atl.  124.] 

CONTRACTS — Compounding  Felony. — ^A  Contract  by  which 
property  is  conveyed  in  satisfaction  of  an  embezzlement,  with  a 
provision  against  prosecution,  is  void,  and  will  not  sustain  an  action, 
either  to  compel  performance  or  to  recover  back  the  property, 
(p.  741.) 

CONTRACTS  —  Enforcement  Against  Public  Policy. — Courts 
will  not  help  a  plaintiff  to  recover  money  where  the  recovery  is 
sought  upon  the  footing  of  an  agreement  contrary  to  public  policy, 
(p.  742.) 

Henry  Pomereline,  for  the  complainant. 

Adrian  Riker,  for  the  defendants. 

^^  STEVENS,  V.  C.  I  have  examined  the  authorities  cited 
by  complainant's  counsel  and  such  others  as  have  been  ac- 
cessible, and  I  cannot  find  any  precedent  for  a  recovery  such, 
as  is  sought  in  this  case.  The  decided  weight  of  the  evidence, 
so  far  as  the  facts  are  concerned,  is  with  the  defendants.  It 
goes  to  sustain  the  charge  of  embezzlement  and  disproves  the 
duress.  The  only  question  is  the  legal  one :  Whether  a  man 
who  has  actually  conveyed  property  in  satisfaction  of  an  em- 
bezzlement, admitted  to  have  been  committed,  can  recover  it 
back  simply  on  the  ground  that  the  written  agreement  which 
he  entered  into  with  his  employers  to  make  restitution  con- 
tains a  clause  against  prosecution.  Such  an  agreement  is 
plainly  illegal,  and  its  performance  could  not  be  compelled. 
But  if  actually  performed,  the  grantor  suing  to  recover  back 
his  property  stands  in  the  same  situation  that  the  grantee 
would  have  stood  in  had  he  sued  on  the  agreement.  lie  is 
in  pari  delicto,  and  the  maxim  is  "In  pari  delicto,  potior  est 
conditio  possidentis."  In  the  note  to  Collins  v.  Blantern,  1 
Smith's  Lead.  Cas.,  6th  Am.  ed.,  *507,  the  rule  is  thus  stated: 
*'The  ^^  law  will  in  general  leave  all  who  share  in  the  guilt 

(741) 
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of  an  illegal  or  immoral  transaction  where  it  finds  them,  and 
will  neither  lend  its  aid  to  enforce  the  contract  while  executory 
nor  to  rescind  it  and  recover  back  the  consideration  when 
executed.  The  maxim  'Nemo  allegans  suam  turpitudinem 
audiendus,'  applies  in  such  cases  with  full  force." 

In  Meech  v.  Lee,  82  Mich.  274,  46  N.  W.  383,  the  case  prin- 
cipally relied  upon  by  complainant's  counsel,  and  in  Williams 
V.  Bayley,  L.  R.  1  H.  L.  200,  as  well  as  in  some  other  like  cases, 
affirmative  relief  was  indeed  given,  but  those  cases  differ  from 
that  in  hand  in  two  important  respects — first,  the  transaction 
was,  in  a  certain  sense,  in  fieri.  The  security  had  been  given 
but  the  money  had  not  been  paid;  second,  the  person  asking 
relief  was  not  the  wrongdoer,  under  a  legal  and  moral  obliga- 
tion to  make  restitution  (Smillie  v.  Titus,  32  N.  J.  Eq.  51), 
but  a  third  person  who  had,  without  any  consideration  mov- 
ing to  himself,  and  under  an  influence  that  was  characterized 
as  undue,  undertaken  the  burden  of  the  demand. 

The  case  of  Haynes  v.  Rudd,  83  N.  Y,  251,  reported  asain 
in  102  N.  Y.  372,  55  Am.  Rep.  815,  7  N.  E.  287,  is  very  much 
in  point.  In  an  action  to  recover  back  moneys  paid  by  plain- 
tiff in  payment  of  a  promissory  note  given  by  him  to  de- 
fendant and  transferred  to  a  bona  fide  holder  before  maturity, 
the  complaint  alleged  that  it  was  given  to  compound  a  claim 
made  by  defendant  that  plaintiff's  son  had  stolen  money  from 
him  and  that  it  was  extorted  by  threats  of  public  charges 
against  that  son.  The  case  coming  up  on  exceptions  to  the 
judge's  charge,  it  was  held  that  there  could  be  no  recovery 
if  the  agreement  to  compound  the  felony  was  part  of  the  con- 
tract; that  the  parties  were  in  pari  delicto.  Here  the  doctrine 
of  par  delictum  was  applied  as  against  a  third  person.  A 
fortiori  must  it  be  applied  as  against  the  alleged  embezzler 
himself. 

Watson  V.  Murray,  23  N.  J".  Eq.  257,  and  Wilson  v.  Gregory, 
36  N.  J.  'L.  315,  13  Am.  Rep.  448,  are  cases  which,  while 
they  differ  in  their  circumstances  from  the  present,  illustrate 
the  doctrine  that  the  courts  of  this  state  will  not  help  the 
plaintiff  to  recover  money  where  the  recovery  is  sought  upon 
the  footing  of  an  agreement  contrary  to  public  policy.  The 
bill  should  be  dismissed,  with  costs. 


Contracts  to  Stifle  Criminal  Prosecutions  are  Void:  Davis  v.  Smith, 
68  N.  H.  258,  73  Am.  St.  Rep.  584;  Mack  v.  Campan,  69  Vt.  558, 
60  Am.  St.  Rep.  948;  Insurance  Co.  v.  Hull,  51  Ohio  St.  270,  46  Am. 
St.  Rep.  571;  notes  to  Bowman  v.  Phillips,  13  Am.  St.  Rep.  298; 
State  V.  Wilson,  117  Am.  St.  Rep.  523.  A  mortgage  executed  for 
such  purpose  in  settlement  for  money  embezzled  is  void:  Note  to 
Henderson  v.  Palmer,  22  Am.  Rep.  121;  Koons  v.  Vauconsant.  129 
Mich.  260,  95  Am.  St.  Rep.  438.  A  contract  to  compound  a  felony- 
is  void:  Morrill  v.  Nightingale,  93  Cal.  452,  27  Am.  St.  Rep.  207; 
and  a  note  given  for  such  purpose  may  be  defeated  without  proof 
that  the  alleged  crime  was  in  fact  committed:  W.  T.  Joyce  Co.  v. 
Rohan,  134  Iowa,  12,  120  Am,  St.  Rep.  410. 
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In  Ball  r.  Ward,  76  K  J.  Eq.  8,  22,  74  Atl.  158,  the  precise 
question  was  whether  deeds  made  to  a  creditor  by  a  parent  of  the 
debtor,  a  son,  and  without  consideration  from  the  creditor,  will  be 
avoided  in  equity  if  made  under  the  influence  of  such  pressure  of 
threats  of  imprisonment  (lawful  or  supposed  to  be  lawful)  as  to 
overcome  the  free  agency  of  the  grantor.  The  son  was  threatened 
with  prosecution  for  obtaining  money  under  false  pretenses.  The 
court  decided  "that  it  is  against  equity  and  good  conscience  for  a 
creditor  to  extort  from  a  parent  payment  of,  or  security  for,  the  debt 
of  a  son  for  which  the  parent  is  not  responsible,  by  threats  of 
criminal  prosecution  of  the  son,  even  if  the  imprisonment  be  lawful, 
or  supposed  to  be  lawful,  and  that  contracts  of  the  parent  for  such 
payment  or  security  executed  under  circumstances  created  by  the 
creditor,  which  deprive  the  parent  of  the  freedom  and  power  of 
deliberation  necessary  to  validate  transactions  of  this  description, 
may  be  avoided  in  a  court  of  equity,  as  made  without  consent." 
A  decree  setting  aside  the  deeds  "was  therefore  advised. 

Where  Both  Parties  to  a  Contract  are  Eqvnlly  Guilty  of  a  Breach  of 
the  Law,  a  Court  mil  not  Aid  Either:  Xote  to  Hill  v.  Freeman,  49  Am. 
Rep.  49.  Lawbreakers  are  not  entitled  to  the  aid  of  courts  to 
adjust  differences  arising  out  of  and  requiring  an  investigation  of 
their  illegal  transactions:  Leonard  v.  Poole,  114  N.  Y.  371,  11  Am. 
tit.  Eep.  667.  See,  also,  Wiggins  v.  Bisso,  92  Tex.  219,  71  Am.  St. 
Rep.  837;  Camp  v.  Bruce,  96  Va.  521,  70  Am.  St.  Rep.  873;  Bowman 
v.  Phillips,  41  Kan.  364,  13  Am.  St.  Rep.  292.  The  rule  where  par- 
ties are  in  pari  delicto  is  discussed  in  the  note  to  Hobbs  v.  Boatright, 
113  Am.  St.  Rep.  724.  If  parties  concerned  in  an  illegal  contract 
are  in  pari  delicto,  neither  can  obtain  any  relief:  McNulta  v.  Corn 
Belt  Bank,  164  111.  427,  56  Am.  St.  Rep.  203;  Harvey  v.  Merrill,  150 
Mass.  1,  15  Am.  St.  Rep.  159.  One  cannot  maintain  an  action  to 
recover  money  paid  by  him  upon  a  note  given  wholly  or  partly  to 
compound  a  felony,  although  it  was  procured  from  him  by  duress 
and  undue  influence:  Haynes  v.  Rudd,  102  N.  Y.  372,  55  Am.  Eep. 
815. 


FITZGERALD    v.    STATE    MUTUAL    BUILDING    AND 
LOAN  ASSOCIATION. 

[76  N.  J.  Eq.  137,  79  Atl.  454.] 

BUILDING  AND  LOAN  ASSOCIATIONS— Character  of  Stock. 

Where  but  one  kind  of  stock  is  contemplated  by  the  charter  and 
by-laws  of  a  building  and  loan  association,  provisions  of  the  by-laws 
for  "full  paid  stock"  upon  the  subscriber  paying  in  cash  the  par 
value,  and  for  "advance  payment  stock"  where  the  subscriber  pays 
installments  in  advance,  the  subscriber  receiving,  in  the  first  in- 
stance, interest  and  in  the  latter  a  discount,  constitute  mere  priv- 
ileges given  alike  to  all  stockholders,  and  do  not  create  a  preferred 
stock,  nor  do  such  payments  constitute,  in  any  sense,  loans  to  the 
association,     (pp.  745,  746.) 

BUILDING  AND  LOAN  ASSOCIATIONS.— Upon  the  Dissolu- 
tion and  Distribution  of  assets  among  the  stockholders  of  a  building 
and  loan  association,  the  holders  of  "full  paid  stock,"  that  is,  stock 
the  par  value  of  wliich  was  jiaid  in  cash,  are  not  entitled  to  any 
preference,     (p.  740.) 

BUILDING  AND  LOAN  ASSOCIATIONS.— Upon  the  Disso- 
lution   and    Distiibution    of    assets    among    the    stockholders    of    a 
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building  and  loan  association,  the  holders  of  "advance  payment 
stock,"  that  is,  stock  upon  which  installments  have  been  paid  in 
advance,  are  not  entitled  to  any  preference,     (p.  746.) 

BUILDING  ANI>  LOAN  ASSOCIATIONS— Dissolution— Dis- 
tribution  of  Assets. — The  fact  that  certain  stockholders  have  given 
notice  of  withdrawal,  in  accordance  with  the  by-laws  of  a  building 
and  loan  association,  does  not  give  them  a  preference  upon  a  dis- 
solution and  distribution  of  the  assets  of  the  association,  (pp. 
746,  751.) 

BUILDING  AND  LOAN  ASSOCIATIONS.— The  Eight  of 
Withdrawal  from  a  building  and  loan  association  does  -not  exist  ex- 
cept when  conferred  by  a  by-law  or  statute,  and  when  so  conferred 
the  right  is  restricted  to  the  terms  of  the  by-law  or  statute,     (p.  746.) 

BUILDING  AND  LOAN  ASSOCIATIONS.— Where  upon  Dis- 
solution the  Assets  of  a  building  and  loan  association  are  insufficient 
to  pay  the  stockholders  in  full,  the  only  equitable  plan  for  distribu- 
tion is  the  pro  rata  division  of  the  assets  among  all  of  the  stock- 
holders, giving  to  each  share  of  stock  a  value,  for  purposes  of 
distribution,  of  the  amount  paid  upon  it.     (p.  750.) 

Thomas  B.  French,  Samuel  K.  Robbins  and  George  J.  Ber- 
gen, for  the  receivers  pro  se. 

Harvey  F.  Carr,  for  sundry  stockholders. 

Ralph  E.  Lum,  for  sundry  stockholders. 

137  LEAMING,  V.  C.  The  receivers  of  defendant  building 
and  loan  association  now  desire  to  make  a  partisil  distribution 
of  assets  among  the  stockholders  of  the  insolvent  association, 
and  to  that  end  have  brought  in  all  parties  in  interest  that  it 
may  be  determined,  among  other  things,  whether  certain  stock- 
holders are  entitled  to  preferment  in  the  distribution  of  assets. 
As  the  assets  of  the  association  will  be  insufficient  to  pay  the 
full  amount  paid  in  by  its  members,  ^^^  it  becomes  necessary 
to  ascertain  whether  certain  stock  is  entitled  to  priority  of 
payment  over  other  stock.  The  present  contest  arises  by 
reason  of  .the  claim  of  preferment  made  by  the  owners  of  stock 
who  gave  notice  of  withdrawal  before  the  suspension  of  the 
business  of  the  association,  and  also  a  like  claim  made  by 
owners  of  certain  stock  known  as  "full  paid  stock"  and  cer- 
tain other  stock  on  which  "advance  payments"  have  been 
made.  The  advance  payments  are  authorized  by  section  7  of 
the  constitution  of  the  association,  which  section  permits  any 
stockholder  to  pay  in  advance  money  on  account  of  his  install- 
ments of  dues  and  entitles  the  person  so  paying  to  receive  a 
certain  discount  for  the  advance  payments.  The  "full  paid 
stock"  is  authorized  by  section  8  of  the  constitution.  That 
section  authorizes  a  stockholder  to  pay  $100  per  share  for  his 
stock,  and  entitles  the  person  so  paying  to  receive  a  certain 
rate  of  interest  on  the  amount  paid  until  the  stock  of  that 
series  matures.  The  right  of  withdrawal  is  conferred  by  sec- 
tion 9  of  the  constitution,  and  the  terms  of  withdrawal  are 
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set  forth  in  article  4  of  the  by-laws,  and  in  sections  38  and  39 
of  an  act  of  the  legislature  approved  April  8,  1903 :  Pub. 
Laws  1903,  p.  457.  Of  the  full  paid  stock  there  are  945 
shares ;  of  these,  38  owners  of  128  shares  have  given  notice  of 
withdrawal  and  226  owners  of  the  remaining  817  shares  have 
not.  Of  the  "advance  payment  stock"  there  are  10,141 
shares.  Of  these,  296  owners  of  5,305  shares  have  given  notice 
of  withdrawal,  and  867  owners  of  the  remaining  4,836  shares 
have  not.  Of  the  remaining  stock  of  the  association — that  is, 
stock  on  which  no  advance  payments  have  been  made — there 
are  17,015i/^  shares.  Of  these,  818  owners  of  2,109  shares 
have  given  notice  of  withdrawal,  and  2.367  owners  of  the  re- 
maining 14,9061/2  shares  have  not.  The  evidence  discloses 
that  some  time  prior  to  two  years  before  the  suspension  of 
business  ^^®  the  association  began  to  receive  a  great  number 
of  withdrawal  notices,  and  that  the  withdrawals  continued 
thereafter  in  such  numbers  that  during  the  two  years  prior 
to  suspension  loans  on  real  estate  security  were  practically 
discontinued.  During  that  period  but  three  loans  were  made 
on  real  estate  security — one  in  April,  1905,  for  $1,600 ;  one  in 
July,  1905,  for  $1,000,  and  one  in  August,  1905,  for  $250. 
The  only  loans  made  during  that  period,  except  as  above 
stated,  were  what  was  known  as  "stock  loans";  these  are  de- 
scribed as  loans  to  members  exercising  the  right  to  borrow 
ninety  per  cent  of  the  withdrawal  value  of  their  stock  by 
pledging  their  stock  as  security.  Many  members  borrowed 
in  this  manner  because  they  could  not  procure  their  money 
by  withdrawal  without  waiting  a  long  time.  During  the  two 
years  referred  to  the  withdrawal  notices  accumulated  until 
at  the  date  of  suspension  the  withdrawal  notices  unpaid 
amounted  in  the  aggregate  to  $232,143.88.  Payments  on  with- 
drawal notices  were  made  in  the  order  in  which  the  notices 
were  filed,  and  at  the  date  of  suspension  applications  for  with- 
drawals to  the  amount  of  $172,779.22  had  been  on  file  more 
than  six  months.  At  the  hearing  an  examination  was  also 
made  of  the  assets  and  liabilities  of  the  association  as  of  the 
date  of  its  annual  statement  about  two  years  before  its  sus- 
pension of  business.  If  the  testimony  of  the  receivers  as  to 
the  value  of  the  real  estate  can  be  regarded  as  reasonably  ac- 
curate, the  value  of  the  assets  of  the  association  two  years 
l)rior  to  its  suspension  had  become  less  than  the  amount  at 
that  time  paid  in  by  its  members. 

There  appears  to  be  no  reasonable  ground  for  the  conten- 
tion that  either  the  "full  paid  stock"  or  the  "advance  pay- 
ment stock"  is  entitled  to  preferment  as  such.  Only  one  kind 
of  stock  is  contemplated  by  the  charter  act  or  by-laws.  The 
provisions  above  referred  to  touching  full  paid  stock  and  ad- 
vance payments  of  dues  are  mere  privileges  given  alike  to  all 
stockholders.     Such  payments  are  payments  on  stock,  and  in 
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no  sense  loans  to  the  association.  The  consideration  for  the 
advance  payments  of  dues  and  for  the  full  payments  on  stock 
passes  at  the  time  of  payment  to  the  same  extent  as  all  other 
paj'ments  on  stock.  Nothing  in  either  the  statute  or  by-laws 
contemplates  that  the  stock  so  issued  shall  become  preferred 
stock  in  the  sense  that  ^**^  such  stock  shall  be  entitled  to  pre- 
ferment in  the  distribution  of  assets  at  dissolution  or  that 
its  holders  shall  become  general  creditors  of  the  association  as 
distinguished  from  stockholder  members.  The  decisions  of 
the  courts  appear  to  be  practically  uniform  in  the  adoption  of 
this  view:  People  v.  New  York  B.  &  L.  Assn.,  110  App.  Div. 
554,  97  N.  Y.  Supp.  81 ;  People  v.  Metropolitan  Mut.  B.  &  L. 
Assn.,  103  App.  Div.  153,  92  N.  Y.  Supp.  689;  Fonvood  v. 
Eubank,  106  Kv.  291,  50  S.  W.  255;  Solomons  v.  American 
B.  &  L.  Assn.,  116  Fed.  676;  Hohenshell  v.  Home  B.  &  L. 
Assn.,  140  Mo.  566,  41  S.  W.  948;  Leahy  v.  National  B.  &  L. 
Assn.,  100  Wis.  555,  69  Am.  St.  Rep.  945,  76  N.  W.  625. 
Furthermore,  the  building  and  loan  association  act  of  1903 
(Pub.  Laws  1903,  p.  457)  expressly  forbids  the  issuance  of 
preferred  stock.  Section  53  of  that  act  provides  as  follows: 
"No  such  association  (building  and  loan  association)  shall  is- 
sue preferred  stock  or  other  than  common  stock,  and  all 
shareholders  shall  occupy  the  same  relative  status  as  to  debts 
and  losses  of  the  association." 

It  also  seems  entirely  clear  that  no  claim  of  preferment  upon 
the  part  of  stockholders  who  have  given  notice  of  withdrawal 
can  be  sustained,  so  far  as  such  claim  is  based  upon  the  provi- 
sion of  the  by-laws  touching  withdrawals.  The  by-laws  pro- 
vide that  "at  no  time  shall  the  association  be  required  to  pay 
out  on  withdrawals  more  than  one-half  of  the  monthly  receipts 
of  dues."  The  evidence  discloses  that  in  every  month  during 
the  last  two  years  of  the  life  of  the  association  more  than 
one-half  of  the  dues  were  paid  for  withdrawals,  and  in  almost 
every  month  the  amount  paid  for  cash  withdrawals  exceeded 
the  amount  received  for  dues,  and  this  is  also  time  even  when 
advance  payments  on  stock  and  payments  for  full  paid  stock 
are  treated  as  dues  of  the  month  in  which  such  payments  were 
received.  The  aggregate  amount  received  during  the  two 
years  named  for  dues,  including  advance  payments  and  pay- 
ments for  full  paid  stock,  was  $342,447.72,  whereas  the  amount 
paid  for  cash  withdrawals  during  the  same  period  was  $442,- 
368.07.  These  payments  were  made  on  withdrawal  notices  in 
the  order  of  their  dates.  It  thus  appears  that  at  the  time  of 
dissolution  no  payment  was  due  under  the  terms  of  the  by- 
laws on  any  withdrawal  notice.  It  has,  I  think,  been  uni- 
formly held  that  the  right  of  withdrawal  does  not  exist 
^^*  except  as  conferred  by  a  by-law  or  statute,  and  when  so 
conferred,  the  right  will  be  restricted  to  the  tenns  of  the  by- 
laws or  statute:  Miers  v.  Columbia  Mut.  B.  &  L.  Assn.,  157 


May,  '09.]     Fitzgerald  v.  State  Mut.  Bldg.  etc.  Assn.    747 

Fed.  940;  Babbitt  v.  Wilcoxen,  103  Iowa,  35,  64  Am.  St.  Rep. 
152,  72  N.  W.  306,  38  L.  R.  A.  183;  Ileinbokel  v.  National 
S.  L.  &  B.  Assn.,  58  Minn.  340,  49  Am.  St.  Rep.  519,  59  N.  W. 
1050,  25  L.  R.  A.  215. 

But  in  the  year  1903  a  general  act  was  passed  touching 
building  and  loan  associations :  Pub.  Laws  1903,  p.  457.  Sec- 
tions 38  and  39  of  that  act  relate  to  the  subject  of  withdrawals. 
The  latter  section  provides:  "Withdrawals  shall  be  paid  in 
the  order  in  which  the  notices  thereof  are  received,  but  not 
more  than  one-half  the  receipts  of  any  one  month  shall  be  re- 
quired to  be  used  for  payment  of  withdrawal  claims,  without 
the  consent  of  the  board  of  directors,  until  the  oldest  of  such 
claims  then  unpaid  shall  have  been  on  file  for  a  period  of  six 
months;  but  in  no  case  shall  payment  be  postponed  for  a 
period  longer  than  six  months  from  the  date  of  such  notice, 
and  any  shareholder  who  has  given  the  said  notice  may  sue  for 
and  recover  the  withdrawal  value  of  his  shares  in  any  such 
association  in  any  court  of  competent  jurisdiction,  if  the  same 
is  not  paid  in  six  months  from  the  date  of  the  giving  of  said 
notice  of  withdrawal." 

As  already  stated,  a  part  of  the  withdrawal  notices  in  ques- 
tion had  been  on  file  over  six  months  at  the  time  of  suspension, 
while  others  had  not.  It  is  not  easy  to  determine  what  this 
statute  may  contemplate  by  the  use  of  the  word  "receipts." 
The  inquiry,  however,  does  not  appear  to  be  material,  because 
the  statute  requires  all  notices  on  file  six  months  to  be  paid 
irrespective  of  the  amount  of  receipts,  and  the  notices  on  file 
less  than  six  months  would  not  have  been  reached  had  one-half 
of  all  receipts  from  all  sources,  including  dues,  interest, 
premiums,  fines,  advance  payments  on  stock,  moneys  received 
for  full  paid  stock  and  loans  repaid  to  the  association  been 
applied  to  the  payment  of  the  withdrawal  notices.  More  than 
one-half  of  the  moneys  received  from  all  sources  was,  in  fact, 
applied  to  the  payment  of  withdrawals,  although  it  does  not 
appear  that  any  resolution  was  adopted  by  the  board  of  di- 
rectors consenting  thereto.  As  none  of  the  notices  of  with- 
drawals which  had  been  on  file  less  than  six  months  were 
payable  either  under  the  terms  of  the  by-laws  or  the  terms 
of  the  statute,  it  follows,  as  is  shown  by  the  cases  last  above 
cited,  that  they  cannot  be  regarded  as  preferred  claims. 

^'^^  The  only  doubt  which  I  entertain  is  touching  rights 
which  may  have  arisen  under  notices  which  had  been  on  file 
over  six  months  at  the  date  of  suspension;  but  independently 
of  the  considerations  already  stated,  I  am  convinced  that 
neither  the  claim  based  on  notices  filed  less  than  six  months 
nor  those  based  on  notices  filed  more  than  six  months  can  be 
now  properly  treated  as  entitled  to  preferment  in  the  dis- 
tribution of  assets.  There  may  be  some  question  as  to  whether 
the  statute  of  1903  can  be  regarded  as  superseding  the  by-laws 
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sc»  far  as  the  rights  of  stockholders  prior  to  that  date  are  con- 
cerned, for  rights  accruing  under  the  by-laws  partake  of  the 
nature  of  contractual  rights  between  the  several  members; 
but  I  think  the  conclusion  just  stated  must  be  reached  even 
though  the  statute  be  regarded  as  controlling  as  to  all  stock- 
holders. As  already  stated,  the  right  of  a  stockholder  to 
"withdraw"  by  surrendering  his  shares  and  withdrawing 
money  in  lieu  of  them,  and  in  that  manner  to  terminate  his 
membership,  is  derived  from  the  by-laws  of  an  association,  or 
from  a  statute  if  the  subject  is  controlled  by  statute.  In 
either  case  the  rights,  privileges  and  liabilities  flowing  from 
the  proceeding  must  be  ascertained  from  the  by-law  or  statute 
controlling  the  subject.  The  question  is  therefore  essentially 
one  of  statutory  construction.  The  English  decisions  con- 
strue a  liy-law  or  rule  which  confers  the  right  of  withdrawal 
with  peculiar  strictness,  and  while  they  recognize  that  the 
notice  of  withdrawal  does  not  terminate  the  membership  of 
the  stockholder  giving  notice  nor  constitute  him  a  creditor 
of  the  society  in  an  unrestricted  sense,  yet  they  treat  his  claim 
as  entitled  to  preferment  at  dissolution :  See  Walton  v.  Edge, 
10  App.  Cas.  33;  Sibun  v.  Pearce  (1890),  44  Ch.  D.  354;  In  re 
Sunderland  Society  (1890),  24  Q.  B.  D.  394;  In  re  Ambition 
Bldg.  Soc.  (1896),  1  Ch.  89.  The  Sunderland  case,  however, 
gives  recognition  to  the  rule  of  construction  that  the  by-law 
or  statute  conferring  the  right  of  withdrawal  may  not  con- 
template the  exercise  of  the  right  except  while  the  society 
"was  or  was  believed  to  be"  still  solvent.  While  the  deci- 
sions in  this  country  cannot  be  said  to  .be  uniform,  the  view 
appears  to  be  generally  adopted  that  upon  the  distribution  by 
a  court  of  equity  of  the  assets  of  an  insolvent  building  as- 
sociation among  its  stockholders,  the  by-laws  or  ^^^  statute 
which  confers  the  right  of  withdrawal  will  be  understood  to 
have  reference  to  the  general  mutual  and  equitable  scheme  of 
such  association,  and  to  presuppose  that  at  least  a  relative  pro- 
portion of  the  assets  will  remain  for  the  benefit  of  those  who 
continue  to  be  active  members  of  the  association.  In  this 
view  it  is  held  that  notices  of  withdrawal  which  have  matured 
after  the  association  has  reached  an  insolvent  condition  are 
not  entitled  to  preferment  of  payment  at  dissolution.  Some 
of  the  decisions  go  even  further,  and  hold  that  independently 
of  the  fact  of  insolvency  at  the  time  a  withdrawal  notice  is 
given  or  matures,  the  basis  of  distribution  is  not  the  rule  of 
the  association  expressed  in  a  by-law  or  statute,  standing 
alone,  but  the  supreme  rule  of  equality  and  mutuality.  The 
following  are  among  the  cases  adopting  the  views  stated:  Red- 
dick  V.  United  States  Building  etc.  Assn.,  106  Ky.  94,  49  S.  W. 
1075;  Christian's  Appeal,  102  Pa.  184;  Walker  v.  Terry,  138 
Ala.  428,  35  South.  466;  R<abbitt  v.  Wilcoxen,  103  Iowa,  35, 
64  Am.  St.  Rep.  152,  72  N.  W.  306,  38  L.  R.  A.  183;  Hohen- 
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shell  V.  Home  Savings  Assn.,  140  Mo.  566,  41  S.  W.  948; 
Reitz  V.  Hayward,  100  Mo.  App.  216,  73  S.  W.  374;  Fort 
Smith  Building  Assn.  v.  Cohn,  75  Ark.  497,  87  S.  W.  1172 ; 
Alexander  v.  Southern  Home  Building  etc.  Assn.,  110  Fed. 
267;  Coltrane  v.  Baltimore  Building  etc.  Assn.,  110  Fed.  272; 
Colin  V.  Wellford,  102  Va.  581,  102  Am.  St.  Rep.  859,  46  S.  E. 
780;  Manheimer  v.  Henderson  Building  etc.  Assn.  (Ky.),  72 
S.  W.  313.  See,  also,  6  Cyc.  165 ;  Endlich  on  Building  Asso- 
ciations, 2d  ed.,  sees.  108,  514,  515. 

The  general  building  and  loan  association  act  of  1903,  of 
which  the  sections  already  referred  to  touching  withdrawals 
form  a  part,  will  be  found  to  contemplate  throughout  its  pro- 
visions the  central  idea  of  co-operation,  equality  and  mutuality 
upon  the  part  of  the  members  of  the  association.  That  part  of 
section  53,  already  quoted,  which  provides  that  "all  share- 
holders shall  occupy  the  same  relative  status  as  to  debts  and 
losses  of  the  association,"  is  but  in  harmony  with  the  general 
plan  of  the  act.  The  general  plan  of  the  act  being  as  stated, 
I  am  unable  to  believe  that  sections  38  and  39,  relating  to  with- 
drawals, were  intended  by  the  legislature  to  be  applicable  to 
associations  which  should  have  reached  an  insolvent  condition. 
I  entertain  the  view  **^  expressed  in  the  Coltraine  ease  (110 
Fed.  272),  already  cited,  that  these  provisions  touching  with- 
drawals, like  the  other  provisions  of  the  act,  are  obviously 
intended  and  are  equitably  applicable  only  so  long  as  the  as- 
sociation is  a  going  concern  from  which  all  the  members  may 
ultimately  hope  and  expect  to  receive  approximately  equal 
benefits.  In  the  ascertainment  of  the  legislative  intent,  I  do 
not  think  it  proper  to  ignore  the  obvious  fact  that  if  the  sec- 
tions referred  to  are  held  to  apply  to  insolvent  associations 
and  to  entitle  its  withdrawing  members  to  be  paid  in  the  order 
in  which  their  notices  of  withdrawal  are  given,  the  practical 
result  will  inevitably  be  to  afford  a  means  of  preferment  for 
those  who  are  in  the  best  position  to  know  the  true  condition 
of  the  association  to  the  exclusion  of  the  poor  and  ignorant. 
[  do  not  think  that  such  a  plan  can  be  reasonably  said  to  have 
been  within  the  contemplation  of  the  legislature.  It  is  true 
that  the  act  gives  to  a  withdrawing  member,  Avhose  notice  of 
withdrawal  has  been  on  file  over  six  months,  a  right  of  action 
for  the  "withdrawal  value  of  his  shares."  But  the  statute 
does  not  contemplate  that  the  withdrawal  value  of  shares  can 
in  any  case  exceed  the  proportionate  part  of  the  assets  of  the 
a.«;sociation  represented  by  the  shares.  That  amount  the  re- 
ceivers are  willing  to  pay  when  the  assets  are  reduced  to  cash, 
first  deducting  the  cost  incident  to  reducing  the  assets  to  cash. 
But  the  holders  of  stock  on  which  notices  of  withdrawal  have 
been  given  demand  full  payment  in  the  order  in  which  the 
notices  have  been  filed.  \Vhat  amount  they  demand  is  not  by 
them  specified.     The  testimony  touching  the  assets  of  the  as- 


750  139  American  State  Reports.      [New  Jersey, 

saciation  discloses  with  reasonable  certainty  that  no  share  of 
stock  now  in  question  would  have  been  entitled,  at  the  date 
of  the  notice  given  for  its  withdrawal,  or  at  any  subsequent 
date,  to  receive  the  full  amount  paid  in  on  it,  had  there  been 
applied  to  the  share  the  full  proportionate  part  of  the  a?.scts 
of  the  association.  The  statute  says:  "If  the  withdrawal  be 
made  within  the  first  year,  the  withdrawal  value  of  the  shares 
withdrawn  shall  be  not  less  than  the  sum  of  the  subscriptions 
or  dues  paid  on  such  shares,  less  all  unpaid  fines  and  a  propor- 
tionate share  of  any  loss  sustained  by  the  association;  after 
the  first  year,  a  reasonable  share  of  the  profits  shall  be  in- 
cluded in  the  withdrawal  value  and  shall  be  paid  to  the  with- 
drawin<r  shareholder." 

145  \Vhether  the  provision  for  payment  "after  the  first 
year"  also  contemplates  deduction  of  a  proportionate  share 
of  the  losses  is  not  clear,  but  I  apprehend  the  meaning  to  be 
that  if  stock  is  withdrawn  during  its  first  year,  it  shall  not 
share  in  the  profits,  but  may  do  so  if  later  withdrawn,  and 
that  all  withdrawn  stock  shall  bear  its  share  of  losses.  As- 
suming that  to  be  the  meaning  of  the  statute,  I  doubt  whether 
it  is  possible  to  now  ascertain  the  withdrawal  value  of  the  sev- 
eral shares  of  stock  of  which  notice  of  withdrawal  has  been 
given,  if  they  are  to  be  treated  as  preferred  and  are  to  be  paid 
in  the  amount  of  their  withdrawal  value  in  the  order  in  which 
notices  of  withdrawal  have  been  given.  As  already  shown, 
more  than  one-third  of  the  entire  stock  of  the  association, 
which  is  owned  by  about  one-third  of  its  members,  is  under 
notices  of  withdrawal.  In  my  judgment,  the  only  equitable 
plan  for  distribution  of  the  assets  of  the  association  is  the 
pro  rata  division  of  the  assets  among  all  of  the  stockholders, 
giving  to  each  share  of  stock  a  value,  for  purposes  of  distribu- 
tion, of  the  amount  paid  upon  it. 

The  status  of  a  withdrawal  notice  at  dissolution  appears  to 
be  an  open  question  in  this  state.  In  Silvers  v.  IMerchants' 
Saving  Fund  etc.  Assn.,  56  Atl.  294  (not  officially  reported), 
Vice-Chancellor  Grey  gave  to  a  withdrawal  notice  the  effect 
of  constituting  the  owner  of  the  stock  a  general  creditor  of 
the  association,  and  entitling  him  to  preferment  at  final  dis- 
tribution by  a  receiver  in  insolvency.  In  the  later  case  of 
Whitehead  v.  Commonwealth  Building  etc.  Assn.  (file  num- 
ber, 25-302),  Vice-Chancellor  Pitney  reached  the  contrary 
conclusion.  No  opinion  was  filed  by  the  learned  vice-chan- 
cellor in  the  ca.se  last  referred  to,  but  I  am  informed  that  his 
decision  was  reached  after  full  argument  and  careful  review 
of  the  adjudicated  cases,  including  the  Silvers  case  above  re- 
ferred to.  I  know  of  no  other  case  in  this  state  in  which  the 
court  has  been  called  upon  to  determine  the  status  of  with- 
drawal notices  in  the  distribution  of  assets  among  stockholders. 
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My  conclusion  is  that  the  statutory  right  of  a  member  of  a 
building  and  loan  association  to  withdraw  from  membership 
and  to  receive  the  withdrawal  value  of  his  shares  and  the  statu- 
tory_^-*<^  privilege  to  sue  for  the  amount  if  it  is  not  paid 
within  the  time  named  in  the  statute,  is  based  upon  and  forms 
a  part  of  the  general  plan  that  each  member  is  entitled  to 
equal  participation  in  the  assets,  and  that  the  statute  does  not 
contemplate  that  the  privileges  named  shall  be  exercised  to  de- 
feat equal  participation,  and  that  the  spirit  of  the  statute  being 
equal  participation,  the  paramount  equity  is  equal  participa- 
tion at  all  times;  and  when  the  association  has  reached  a  con- 
dition in  which  the  value  of  its  assets  is  less  than  the  amount 
which  has  been  contributed  by  its  members  as  dues,  the  equi- 
table right  of  equal  participation  cannot  be  defeated  by  a 
course  of  management  which  will  bestow  upon  withdrawing 
members,  by  an  artificial  and  erroneous  assumption  of  with- 
drawal values,  an  unequal  share  of  the  assets.  As  no  losses 
are  shown  to  have  been  sustained  during  the  period  between 
the  date  of  the  oldest  withdrawal  notice  now  on  file  and  the 
date  of  suspension  of  business,  except  such  losses  as  may  have 
arisen  by  the  payment  to  prior  withdrawing  members  of  more 
than  their  equal  share,  the  present  claimants  under  withdrawal 
notices,  if  now  treated  the  same  as  other  members,  will  receive, 
with  the  exception  noted,  substantially  the  same  amount  that 
they  would  have  received  had  the  suspension  of  business 
occurred  at  the  date  of  the  oldest  notice. 

I  will  advise  a  decree  of  equal  distribution. 


No  Matter  How  Many  Different  Classes  of  StocTc  are  Issued  "by  • 
Building  and  Loan  Association,  nor  in  how  many  tvays,  nor  at  what 
times  the  members  are  to  be  paid,  nor  whether  the  stock  stipulates 
that  they  shall  be  paid  a  sum  certain  or  merely  their  share  of  the 
income  or  profits,  nor  whether  their  stock  was  obtained  by  payment 
of  monthly  installments  or  by  a  gross  sum  at  one  time,  the  rights 
of  the  members,  on  insolvency,  are  the  same,  and  neither  can  be 
paid  to  the  exclusion  of  others,  nor  exempted  from  sharing  ratably 
in  the  losses  and  liabilities  of  the  association:  Leahy  v.  National 
Building  etc.  Assn.,  100  Wis.  555,  69  Am.  St.  Rep.  945. 

The  Bight  of  a  Member  of  a  Building  and  Loan  Association  to  With- 
draw is  discussed  in  the  note  to  Robertson  v.  Homestead  Assn.,  69  Am. 
Dec.  155.  As  to  the  effect  of  withdrawal,  see  Heinbokel  v.  National 
Sav.  &  Loan  Assn.,  58  Minn.  340,  49  Am.  St.  Eep.  519.  The  in- 
solvency of  building  and  loan  associations,  as  affecting  the  rights  of 
withdrawing  members,  is  considered  in  Rabbitt  v.  Wilcoxen,  103 
Iowa,  35,  64  Am.  St.  Rep.  152;  Colin  v.  Wellford,  102  Va.  581,  102 
Am.  St.  Rep.  859.  The  effect  of  insolvency  on  the  rights  and  lia- 
bilities of  members  generally  is  discussed  in  the  note  to  Curtis  V. 
Granite  State  etc.  Assn.,  61  Am.  St.  Eep.  24. 
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VON  BERNUTH  v.  VON  BERNUTH. 

[76  N.  J.  Eq.  177,  73  Atl.  1049.] 

PliEADING — Effect  of  Supplemental  Pleadings. — Events  hap- 
pening after  the  bringing  of  the  original  suit  are  interjected  into 
it  by  leave  of  the  court  by  supplemental  bill  or  supplemental  answer, 
and,  when  these  go  in,  the  adjudication,  as  to  the  facts  set  up 
therein,  will  relate  to  the  dates  of  the  happening  thereof,     (p.  754.) 

EQUITY — ^Vexatious  Litigation,  What  Constitutes. — The  bring- 
ing of  an  action  in  another  jurisdiction,  after  the  commencement 
of  an  action  in  this  jurisdiction  in  which  the  same  relief  as  is 
prayed  in  the  second  action  may  be  had  and  is  sought  by  cross-bill, 
will  be  considered  vexatious,  although  there  is  no  actual  intent  to 
vex  or  embarrass  the  plaintiff  in  the  first  suit.     (p.  754.) 

DIVORCE — Injunction  Against  in  Foreign  Jurisdiction. — Where 
a  wife  has  commenced  an  action  for  divorce  in  the  courts  of  New 
Jersey,  in  which  jurisdiction  of  the  defendant  has  been  obtained, 
the  prosecution  of  an  action  for  divorce  by  the  husband  in  a  foreign 
jurisdiction  will  be  enjoined,  where  all  the  relief  sought  thereby 
can  be  granted  and  is  sought  by  cross-bill  in  the  New  Jersey  action, 
and  where  such  injunction  will  not  impugn  the  policy  of  the  other 
state,     (pp.  757,  758.) 

Thomas  L.  Raymond,  for  the  motion. 

Clinton  H.  Blake,  Jr.,  and  Sommer,  Colby  &  Whiting, 
contra. 

*''''  HOWELL,  V.  C.  This  is  a  motion  for  an  injunction  to 
restrain  the  defendant  from  further  prosecuting  an  action  in 
the  supreme  court  of  New  York.  On  October  5,  1908,  the 
petitioner  filed  her  petition  in  this  court  praying  for  a  divorce 
against  the  defendant  upon  the  ground  of  desertion.  This 
petition  was  subsequently  amended  and  citation  thereon  was 
issued  and  returned  by  the  sheriff  not  served.  An  attempt 
was  then  made  to  secure  the  appearance  of  the  defendant,  who 
was  residing  in  the  city  of  New  York,  by  substituted  service. 
The  order  for  publication  ^"^^  of  the  substituted  notice  was 
made  on  November  25,  1908,  and  the  time  for  answer  ap- 
pointed thereby  expired  on  January  26,  1909.  On  January 
20,  1909,  counsel  for  the  defendant  took  an  order  that  he  have 
twenty  days'  additional  time  in  w'hich  to  file  an  answer  or  de- 
murrer to  the  amended  petition.  On  February  13,  1909,  an- 
other order  was  made  on  motion  of  defendant's  counsel 
extending  the  time  to  answer  or  demur  twenty  days  further. 
On  February  24th  a  general  appearance  was  entered  for  the 
defendant  by  one  of  the  solicitors  of  this  court,  and  on  the  same 
day  he  filed  an  answer  denying  the  allegations  of  the  amended 
petition.  On  March  1,  1909,  he  again  appeared  by  counsel  to 
oppose  a  motion  for  alimony,  and  on  May  5,  1909,  he  filed  an 
amended  answer  and  a  cross-petition  for  an  absolute  divorce 
against  the  petitioner,  alleging  as  the  ground  thereof  her  de- 
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sertion  of  him.  These  are  all  the  proceedings  in  the  New 
Jersey  suit  which  it  is  of  importance  to  set  out. 

On  March  17,  1909,  the  defendant  brought  an  action  in  the 
supreme  court  of  New  York  against  the  petitioner  by  the  issue 
of  a  summons  out  of  that  court  directed  to  the  petitioner 
herein  and  entitled  "action  for  a  separation."  On  March  23, 
1909,  that  court  made  an  order  for  substituted  service  on  the 
petitioner;  the  summons,  with  notice  of  the  order,  was  served 
upon  her  on  March  24,  1909.  This  required  her  to  file  her  an- 
swer in  the  New  York  suit  on  or  before  April  23,  1909.  The 
petitioner  moves  upon  petition  and  affidavits  showing  these 
facts  to  restrain  the  defendant  in  the  New  Jersey  action  from 
further  prosecuting  his  action  in  New  York  upon  the  grounds, 
first,  that  this  court  having  obtained  jurisdiction  of  the  matri- 
monial status  of  these  parties  and  of  the  causes  of  action  be- 
tween them,  is  entitled  to  proceed  to  a  determination  of  the 
issue,  and  second,  that  the  action  of  the  defendant  in  New 
York  is  vexatious,  and  is  designed  only  to  hinder  and  harass 
the  petitioner  in  her  prior  action  in  New  Jersey,  and  to  cause 
her  the  expense  and  labor  incident  to  the  trial  of  one  issue  in 
two  separate  actions. 

The  suit  in  this  court  in  favor  of  the  wife,  and  the  defend- 
ant's appearance  and  answer  thereto,  were  prior  in  date  to  the 
beginning  of  the  New  York  action.  The  New  Jersey  suit  re- 
lates to  ^''^  the  situation  as  it  was  at  the  date  of  its  beginning. 
The  amendment  to  the  petition  relates  back  to  that  date,  and 
the  defense,  by  way  of  answer,  speaks  as  of  the  same  date. 
At  the  time  of  the  filing  of  the  petition  herein  the  wife  claimed 
that  she  had  a  cause  of  action  against  her  husband  for  a  deser- 
tion which  began  more  than  two  years  before.  The  husband, 
by  his  cross-petition,  claims  to  have  cause  of  action  against  the 
wife  for  a  desertion  which  began  more  than  two  years  before 
the  filing  of  the  cross-petition.  The  evidence  in  each  case 
must  include  all  the  acts  and  doings  of  both  parties  during  the 
period  of  desertion  alleged.  To  illustrate,  on  the  issue  made 
on  the  original  petition  and  answer,  it  will  be  competent  for 
the  defendant  to  bring  out  matrimonial  misconduct  on  the  part 
of  the  petitioner  as  a  bar  to  her  action,  and  if  the  New  York 
suit  were  to  be  tried,  the  petitioner,  by  way  of  defense,  would 
be  permitted  to  set  up  a  matrimonial  offense  committed  by  the 
defendant  in  bar  of  his  New  York  .suit.  The  fact  that  the 
original  petition  and  the  cross-petition  in  this  court  with  their 
respective  answers  are  heard  together  makes  no  difference  as 
to  the  evidence.  The  adjudication  in  the  New  Jersey  suit  must 
be  made  on  these  pleadings,  and  while  the  decree  will  settle 
the  rights  of  the  parties  as  of  its  date  (Peck  v.  Goodberlett, 
109  N.  Y.  180,  16  N.  E.  350;  Randel  v.  Brown,  2  How.  (U.  S.) 
406,  11  L.  ed.  318),  no  decree  at  all  could  be  made  unless  the 
parties  respectively  had  causes  of  action  which  related  back  to 
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the  earlier  dates  mentioned.  Events  happening  after  the 
bringing  of  the  original  suit  are  interjected  into  it  by  the  leave 
of  the  court  by  supplemental  bill  or  by  supplemental  answer, 
and  when  these  go  in  the  adjudication  as  to  the  facts  set  up 
therein  will  relate  to  the  dates  of  the  happening  thereof. 

The  defendant  in  his  cross-petition  in  this  suit  alleges  that 
the  petitioner,  without  any  cause  or  justification  whatever,  and 
without  any  fault  on  his  part,  wrongfully,  willfully  and  ob- 
stinately abandoned  and  deserted  him,  and  that  for  more  than 
two  years  then  last  past  she  had  willfully,  obstinately  and  con- 
tinuously deserted  him,  and  he  prays  that  he  may  be  divorced 
from  his  wife  and  be  awarded  the  custody  of  his  children.  In 
the  complaint  filed  in  New  York  the  defendant  alleges  that 
the  petitioner  deserted  him  without  any  justification  whatever, 
and  ^^^  with  intent  not  to  return  to  him,  and  abandoned  him, 
and  that  she  had  been  willfully  and  continuously  absent  from 
him  for  a  period  of  more  than  one  year  last  past ;  and  he  prays 
for  a  judgment  of  separation  from  the  bed  and  board  of  the 
petitioner,  and  that  the  court  may  award  to  him  the  custody 
of  his  children.  The  basis  of  the  action  in  each  case  is  the 
desertion.  The  relief  prayed  for  in  each  case  is  founded  on 
the  allegation  of  the  fact  of  desertion.  This  court  obtained 
possession  of  that  cause  of  action  on  the  day  of  the  filing  of 
the  original  petition,  and  the  petitioner  insists  that  for  this 
reason  this  court  should  continue  to  hold  the  caase,  and  should 
adjudicate  everj^  matter  which  might  by  the  course  and  prac- 
tice of  this  court  be  adjudicated  between  these  parties.  She 
likewise  claims  that  the  New  York  action  is  vexatious,  and  is 
intended  to  hinder  and  harass  her  in  the  prosecution  of  her 
suit  in  this  court.  The  defendant  maintains  that  the  cause 
is  one  governed  by  the  ordinary  rules,  and  that  it  is  entirely 
proper  for  him  to  have  two  suits  pending  for  the  same  cause 
of  action  in  two  dififerent  states  at  the  same  time,  and  that  the 
pendency  of  one  cannot  be  pleaded  in  bar  to  the  other.  While 
there  is  nothing  in  the  case  to  show  that  the  defendant  had 
in  his  mind  any  intent  to  embarrass  the  petitioner,  his  New 
York  action  has  that  effect.  She  is  called  upon  in  this  court 
to  defend  a  suit  for  an  absolute  divorce  on  the  ground  of  deser- 
tion. She  is  called  upon  in  New  York  to  defend  against  a 
prayer  for  a  limited  divorce  founded  upon  the  same  general 
cause  of  action.  She  is  notified  in  the  New  Jersey  case  to  de- 
fend against  a  desertion  which  is  alleged  to  have  taken  place 
on  March  19,  1907,  and  in  the  New  York  case  to  defend  against 
a  desertion  which  is  alleged  to  have  taken  place  on  July  3, 
1906.  She  is  put  to  the  expense  and  trouble  of  defending  two 
actions,  when  the  defendant  might  have  all  the  relief  to  which 
he  is  entitled,  and  more  than  he  asks  for  in  New  York,  by  liti- 
gating the  cause  pending  in  this  court.  This  is  undoubtedly 
vexatious  and  harassing  to  the  petitioner,  and  if  the  two  causes 
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are  allowed  to  proceed,  will  undoubtedly  be  embarrassing  to 
the  courts  of  both  states.  If,  therefore,  there  exists  in  the 
law  any  proceeding  by  which  this  vexatious  action  of  the  de- 
fendant may  be  prevented,  such  proceeding  should  be  applied 
to  this  case. 

181  This  raises  the  question  of  the  power  of  this  court  to 
enjoin  persons  who  are  under  its  jurisdiction  from  prose- 
cuting actions  in  the  courts  of  foreign  states.  Almost  the 
final  word  was  said  upon  the  subject  by  Lord  Brougham  in 
Portarlington  v.  Soulby,  3  M.  &  K.  104,  but  the  point  has  also 
received  much  attention  in  the  courts  of  this  state.  In  Home 
Ins.  Co.  V.  Howell,  24  N.  J.  Eq.  238,  the  facts  were  these :  The 
Home  Insurance  Company  issued  policies  of  fire  insurance  to 
the  defendant,  Howell,  a  resident  of  Illinois,  insuring  his  prop- 
erty in  this  state.  The  bill  alleged  that  the  defendant  had 
procured  the  policies  by  fraud,  and  prayed  that  they  might 
be  declared  void  and  be  delivered  up  to  be  canceled,  and  the 
defendant  enjoined  from  bringing  any  action  at  laAV  upon 
them.  The  defendant  was  actually  served  with  process  in  this 
state,  and  so  came  within  the  jurisdiction  of  this  court.  Pie 
filed  his  answer,  to  which  the  complainant  fij.ed  a  replication. 
In  the  meantime  the  defendant  brought  a  common -law  action 
in  a  state  court  in  Illinois  upon  the  policies,  which  action  the 
complainant  removed  to  the  United  States  circuit  court  upon 
the  ground  of  diversity  of  citizenship,  and  then  moved  this 
court  for  an  injunction  to  prevent  the  defendant  from  prose- 
cuting his  common-law  action  in  the  federal  circuit.  Chan- 
cellor Runyon  granted  the  injunction;  the  argument  on  the 
point  was  had  on  a  motion  to  dissolve  it.  The  chancellor  held 
the  injunction  upon  the  sole  ground  that  this  court  had  first 
obtained  jurisdiction  over  the  controversy,  and  was  therefore 
entitled  to  hold  possession  of  it  for  final  disposition.  Speak- 
ing of  the  subsequent  suit  in  Illinois,  he  says:  "If  bringing 
the  suit  at  law  was  not  a  contempt  of  this  court  under  the 
circumstances,  it  surely  was  a  proceeding  which  this  court  will 
discountenance."  The  case  was  cited  subsequently  with  ap- 
proval in  New  Jersey  Zinc  Co.  v.  Franklin  Iron  Co.,  29  N.  J. 
Eq.  422.  The  next  reported  case  is  Kempson  v.  Kempson,  58 
N.  J.  Eq.  94,  43  Atl.  97,  in  which  this  court  enjoined  a  hus- 
band whose  residence  was  in  New  Jersey  from  prosecuting  a 
suit  for  divorce  against  his  wife  in  a  foreign  state,  upon  a 
satisfactory  allegation  of  fraud,  which  consisted  of  the  hus- 
band's allegation  that  he  was  a  resident  of  such  foreign  state, 
whereas,  as  a  matter  of  ^^^  fact,  he  was  a  resident  of  New 
Jersey.  In  this  case  the  jurisdiction  was  exercised  upon  the 
ground  of  fraud,  and  upon  the  further  ground  that  the  wife 
was  put  to  the  trouble  and  expense  of  appearing  in  a  foreign 
state  to  resist  her  husband's  claim,  thus  making  the  foreign 
proceeding  a  vexatious  one.    In  the  same  year  occurs  the  case 


756  139  American  State  Reports.      [New  Jersey, 

of  Ilueettinger  v.  Hueettinger  (N.  Y.),  43  Atl.  574,  in  which 
Vice-Chancellor  Grey,  following  Kempson  v.  Kempson,  en- 
joined the  husband  from  praseeuting  a  suit  for  divorce  in  a 
foreign  state,  the  ground  being  the  fraudulent  representation 
by  him  of  his  residence  in  such  foreign  state.  In  both  these 
cases  this  court  claimed  jurisdiction  over  the  defendant  upon 
the  ground  that  he  was  a  bona  fide  inhabitant  of  this  state. 
A  similar  injunction  was  ordered  in  1899  in  Streitwolf  v. 
Streitwolf,  58  N.  J.  Eq.  563,  8  Am.  St.  Rep.  630,  41  Atl.  876, 
43  Atl.  683,  904. 

The  next  ca.se  that  occupied  the  attention  of  this  court  is 
Margarum  v.  Moon,  63  N.  J.  Eq.  586,  53  Atl.  179.  In  that 
case  the  court  enjoined  a  resident  of  this  state  from  prose- 
cuting an  attachment  in  a  foreign  state  against  his  debtor,  who 
was  also  a  resident  of  this  state,  for  the  purpose  of  evading 
a  law  of  this  state  and  obtaining  in  the  foreign  jurisdiction  an 
advantage  which  he  would  not  have  under  the  New  Jersey 
law.  The  opinion  is  by  Vice-Chancellor  Reed.  He  cites  the 
leading  cases  of  Cole  v.  Cunningham,  133  U.  S.  107,  10  Sup. 
Ct.  Rep.  269,  33  L.  ed.  538,  and  Keyser  v.  Rice,  47  Md.  203,  28 
Am.  Ilep.  448,  which  has  since  been  affirmed  and  extended  by 
Miller  v.  Gittings,  85  Md.  601,  60  Am.  St.  Rep.  352,  37  Atl. 
372,  37  L.  R.  A.  654,  and  places  his  judgment  upon  the  ground 
of  the  unjust  advantage  gained  by  the  creditor  by  the  prosecu- 
tion in  the  foreign  state.  In  Standard  Roller  Bearing  Co.  v. 
Crucible  Steel  Co.  of  America,  71  N.  J.  Eq.  61,  63  Atl.  546, 
Chancellor  Magie  enjoined  a  proceeding  in  the  courts  of  a 
foreign  state  upon  the  ground  that  such  proceeding  had  the 
effect  of  harassing  and  oppressing  the  defendant  therein. 
Finally,  there  is  the  case  of  Bigelow  v.  Old  Dominion  Copper 
Mining  etc.  Co.,  74  N.  J.  Eq.  457,  71  Atl.  153,  in  which  Chan- 
cellor Pitney  declares  that  the  power  of  this  court  to  restrain 
persons  within  the  control  of  its  process  from  prosecution  of 
suits  in  other  states  is  clear,  but  holds  that  upon  grounds  of 
comity  it  should  be  sparingly  exercised.  He  denied  the  in- 
junction in  that  case  upon  the  ground  that  there  the  foreign 
^^*  court,  being  a  court  of  general  jurisdiction,  had  full  juris- 
diction of  the  case  in  question,  which  it  had  acquired  several 
years  before  the  New  Jersey  action  was  begun. 

Attention  has  been  called  to  the  foregoing  New  Jersey  cases 
merely  for  the  purpose  of  showing  the  grounds  upon  which 
the  jurisdiction  has  been  exercised  in  this  state.  An  examina- 
tion of  the  general  subject  will  disclose  the  fact  that  the  courts 
have  exercised  the  jurisdiction  in  cases  where  the  foreign  ac- 
tion operates  to  the  substantial  detriment  of  the  resident,  not 
only  where  the  claim  is  equitable,  but  also  where  it  is  legal. 
In  Harris  v.  Pullman,  84  111.  20,  25  Am.  Rep.  416,  the  jurisdic- 
tion was  put  upon  the  ground  that  it  was  inconsistent  with 
interstate  harmony  that  after  a  suit  had  been  commenced  in 
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one  of  the  states,  the  prosecution  thereof  should  be  controlled 
or  interfered  with  bv  the  courts  of  another  state.  In  Sandage 
V.  Studabaker,  142  "ind.  148,  51  Am.  St.  Rep.  165,  41  N.  E. 
380,  34  L.  R.  A.  363,  it  was  put  upon  the  ground  that  the 
foreign  suit  could  not  be  instituted  for  the  purpose  of  evad- 
ing the  laws  of  the  state  in  which  the  plaintiff  lived.  In 
Keyser  v.  Rice,  47  Md.  203,  28  Am.  Rep.  448,  it  was  put  upon 
the  ground  of  oppression  and  vexation.  In  this  case  the  neces- 
sity for  the  exercise  of  the  jurisdiction  is  very  clear.  The 
facts  bring  it  within  that  class  of  cases  which  permit  injunc- 
tions to  issue  to  restrain  foreign  actions  on  the  ground  of 
oppression  and  vexation,  and  likewise  upon  the  general  ground 
that  the  cause  of  action  was  within  the  jurisdiction  of  the 
court  appealed  to  before  any  attempt  was  made  to  compel  the 
petitioner  to  submit  to  a  foreign  tribunal.  In  Miller  v.  Git- 
tings,  85  Md.  601,  60  Am.  St.  Rep.  352,  37  Atl.  372,  37  L.  R.  A. 
654,  an  injunction  was  issued  in  favor  of  a  resident  of  Mary- 
land against  his  creditor,  also  a  resident  of  that  state,  to  re- 
strain the  creditor  from  pursuing  the  debtor  in  the  New  York 
courts  by  process  of  arrest,  a  remedy  which  he  could  not  have 
in  their  home  state.  The  case  is  thoroughly  considered,  and 
contains  a  valuable  collection  of  cases  on  the  subject.  In 
Dehon  v.  Foster,  4  x\llen,  545,  the  supreme  court  of  Massachu- 
setts enjoined  a  citizen  of  that  state  from  prosecuting  a  debtor 
by  attachment  in  Pennsylvania,  because  the  effect  of  allowing 
the  attachment  suit  to  go  to  judgment  would  be  to  give  the  at- 
taching creditor  a  preference  over  other  creditors  and  so  de- 
feat the  operation  of  the  ^**  Massachusetts  insolvent  law.  In 
Hawkins  v.  Ireland,  64  Minn.  339,  58  Am.  St.  Rep.  534,  67 
N.  W.  73,  a  citizen  of  Minnesota  was  restrained  from  prose- 
cuting an  action  in  a  foreign  state  where  it  was  nee^^sary  to 
prevent  one  citizen  from  obtaining  an  inequitable  ad.-intage 
of  another.  In  Vermont  it  was  declared  that  the  jurisdiction 
would  be  exercised  in  that  state  only  when  the  ends  of  justice 
and  not  the  convenience  of  parties  required  it:  Bank  of  Bel- 
lows Falls  V.  Rutland  R.  R.  Co.,  28  Vt.  470.  In  Indiana  an 
injunction  issued  where  the  attempt  was  made  to  enforce  a 
claim  in  a  foreign  jurisdiction  in  such  a  manner  as  would  de- 
prive the  debtor  of  his  exemption  under  the  laws  of  Indiana: 
Wilson  V.  Joseph,  107  Ind.  490,  8  N.  E.  616.  The  same  doc- 
trine was  held  in  Ohio  in  Snook  v.  Snetzer,  25  Ohio  St.  516, 
and  in  Wisconsin,  Griggs  v.  Doctor,  89  Wis.  161,  46  Am.  St. 
Rep.  824,  61  N.  \\\  761,  30  L.  R.  A.  360. 

The  restraint  sought  for  by  the  petitioner  does  not  impugn 
the  policy  of  the  state  of  New  York,  for  the  reason  that  the 
rule  which  prevails  in  New  Jersey  on  this  subject  also  pre- 
vails there.  Indeed,  Chancellor  Runyon  based  his  opinion  in 
Home  Ins.  Co.  v.  Howell,  24  N.  J.  Eq.  238,  largely  on  the 
early  New  York  case  of  Mead  v.  Merritt,  2  Paige,  402.     The 
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doctrine  has  since  been  applied  in  numerous  cases :  Newton  v. 
Bronson,  13  N.  Y.  587,  67  Am.  Dec.  89;  Gardner  v.  Of^den, 
22  N.  Y.  327,  78  Am.  Dec.  192 ;  Stevens  v.  Central  Nat.  Bank, 
144  N.  Y.  50,  39  N.  E.  68.  See,  also.  Kittle  v.  Kittle,  8  Daly 
(N.  Y.),  72.  It  therefore  appears  that  the  power. which  is  in- 
voked actually  inheres  in  this  court,  that  the  present  case  is 
one  in  which  it  should  be  exercised,  and  that  the  exercise  will 
not  contravene  the  public  policy  of  the  state  of  New  York. 

An  injunction  will  therefore  issue  against  the  defendant  to 
restrain  him  from  the  further  prosecution  of  his  suit  in  the 
supreme  court  of  New  York  against  his  wife  for  a  separation. 


Injunctions  Against  the  Prosecution  of  Actions  in  Another  State  are 
discussed  in  the  note  to  Eingartner  v.  Illinois  Steel  Co.,  59  Am.  St. 
Rep.  879.  The  general  rule  is  that  a  court  of  equity  in  one  state 
has  power,  when  justice  and  equity  demand,  to  restrain  its  citizens 
from  prosecuting  an  action  in  a  sister  state:  Sandage  v.  Studabaker 
Bros.  Mfg.  Co.,  142  Ind.  148,  51  Am.  St.  Rep.  165;  Hawkins  v.  Ireland, 
64  Minn.  339,  58  Am.  St.  Rep.  534;  Miller  v.  Gittings,  85  Md.  601, 
60  Am.  St.  Rep.  352;  Hazen  v.  Lyndon ville  Nat.  Bank,  70  Vt.  543, 
67  Am.  St.  Rep.  680.  Equity  will  enjoin  one  citizen  from  prose- 
cuting against  another  citizen  of  the  state  an  action  in  a  sister 
state  which  involves  a  matter  already  adjudicated  in  the  courts  of 
the  first  state:  O'Haire  v.  Burns,  45  Colo.  432,  132  Am.  St.  Rep.  191. 


ALLEN  V.  ALLEN. 

[76  N.  J.  Eq.  245,  74  Atl.  274.] 

EQUITY. — A  Motion  to  Dismiss  a  Bill  in  equity  under  rule  213 
is  equivalent  to  a  demurrer,  and  admits  the  facts  well  pleaded 
in  the  bill.     (By  the  editor.)      (p.  761.) 

EQtJlTY — ^Amendment  of  Bill. — In  an  Equitable  Action  the 
complainant  will  be  permitted,  after  issue  joined  and  after  witnesses 
have  been  examined,  to  amend  his  bill  by  adding  proper  parties, 
or  on  final  .hearing  will  be  allowed  to  amend,  if  thereby  no  right 
of  defense  is  abridged.     (By  the  editor.)      (pp.  761,  762.) 

WHjL — Petition  for  Construction. — An  Amendment  praying 
that  the  executor  be  directed  to  perform  the  directions  of  the  will 
will  be  allowed  to  a  petition  praying  for  a  construction  of  the  will. 
(By  the  editor.)      (p.  761.) 

WILLS — Specific  Legacy — Gift  of  Security. — At  the  time  of 
making  his  will  the  testator's  estate  consisted  of  certain  securities 
(bonds  and  mortgages)  of  which  he  thereafter  died  possessed.  In  the 
second  item  of  his  will  he  provided  as  follows:  "I  do  give  and  be- 
queath unto  my  wife  Georgia  M.  Allen,  the  sum  of  $17,000.00,  to  be 
paid  to  her  out  of  the  securities  which  I  now  hold,  instead  of  cash." 
Held,  that  the  legacy  is  a  specific  one,  and  is  to  be  paid  out  of  the 
securities  which  came  to  the  executor  as  part  of  the  estate  of  the 
testator,     (p.  762.) 

WILLS — Specific  Legacy  Carries  Income. — A  specific  legacy 
earries  with  it  the  income  thereof  from  the  death  of  the  testator. 
(p.  762.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 
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George  M.  Shipman,  for  the  motion. 
William  H.  Morrow,  contra. 

24«  WALKER,  V.  C.  The  bill  alleges  that  the  complainant 
is  the  widow  of  Elijah  P.  Allen,  who  died  January  14,  1908, 
leaving  a  will  in  which  appears  the  following  item : 

"Second — I  do  give  and  bequeath  unto  my  wife,  Georgia 
M.  Allen,  the  sum  of  seventeen  thousand  dollars  to  be  paid  to 
her  out  of  the  securities  which  I  now  hold,  instead  of  cash." 

The  third  item  is  a  bequest  of  $1,000  to  the  testator's  niece, 
to  be  paid  in  like  manner  as  the  bequest  to  the  wife  in  the 
second  item.  Following  this  bequest  the  testator  gave  to  cer- 
tain nephews  and  nieces,  and  to  another  person,  legacies  of 
$100  each.  The  residue  of  his  estate  he  gave  to  his  brother, 
the  defendant,  whom  he  constituted  his  executor,  and  ordered 
and  directed  him  not  to  make  or  file  any  inventory  or  ap- 
praisement of  his  estate,  and  he,  testator,  assumed  the  power 
to  provide  that  he,  the  executor,  should  not  be  required  to  lile 
any  account  as  executor  in  any  court  or  place  whatever.  The 
will  was  executed  November  80,  1907,  and  was  admitted  to 
probate  January  27,  1908. 

The  bill  further  alleges  that  the  testator  left  him  surviving 
the  complainant,  his  widow,  but  no  child  or  children,  his  next 
of  kin  being  the  nephews  and  nieces  mentioned  in  his  will,  and 
his  brother,  the  defendant;  that  at  the  time  of  his  death  the 
estate  of  the  testator  consisted  of  bonds  secured  by  mortgages 
on  real  estate,  all  of  which  were  at  the  time  the  testator  made 
his  will  known  to  him  to  be  good  investments,  and  out  of 
which  he  intended  his  executor,  immediately  after  his  death, 
to  deliver  to  the  complainant  $17,000,  principal  sum,  and 
that  the  executor  could  have,  in  that  manner,  discharged  the 
bequest  to  the  complainant  ^*''  and  also  the  one  to  his  niece, 
and  that  there  would  have  been  left  in  his  hands  more  than 
$6,000,  principal  of  mortgages,  after  paying  all  debts,  lega- 
cies, expenses  of  administration,  and  every  other  obligation 
against  the  estate  of  the  testator  at  the  time  of  his  death — 
the  total  amount  of  bonds  and  mortgages  left  by  him,  prin- 
cipal sum,  at  the  time  of  his  death  exceeding  the  amount  of 
$26,000;  that  the  will  was  made  during  the  last  illness  of  the 
testator,  who  was  about  seventy-nine  years  old,  who  did  not 
expect  to  recover,  and  at  a  time  when  he  did  not  contemplate 
making  any  change  in  his  investments  but  fully  intended  that 
they  should  continue  in  the  same  securities  in  which  they 
were;  that  the  complainant  had  an  income  from  the  estate  of 
her  former  husband,  who  left  her  a  widow  with  one  daughter, 
which  income  amounted  to  about  $100  a  year,  and  that  in  mak- 
ing the  bequest  to  the  complainant,  her  husband,  the  testator, 
had  in  mind  that  her  income  was  insufficient  for  her  support 
after  his  death,  and  that  it  was  his  purpose  to  make  provision 
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for  her  necessaries,  and  that  he  designed  that  the  interest  on 
the  sum  of  $17,000  should  begin  to  accrue  for  her  benefit  im- 
mediately after  his  death;  that  all  the  other  legacies  and  be- 
quests made  by  the  will,  and  all  debts  and  funeral  expenses, 
have  been  paid,  and  that  there  remains  in  the  hands  of  the 
executor  securities  belonging  to  the  estate  amounting  in  value, 
principal  sum,  to  $24,000  and  upward;  that  the  executor  has 
received  and  holds  to  his  own  use  all  the  interest  accruing 
on  the  securities  of  the  estate  at  the  time  of*  the  death  of  the 
testator,  and  all  that  has  accrued  since  his  death,  and  claims 
that  the  complainant  is  not  entitled  to  the  securities  to  the 
amount  of  $17,000,  as  they  were  held  by  the  testator  at  the 
time  of  his  death,  but  only  to  the  sum  of  $17,000  in  such  se- 
curities at  the  end  of  one  year  from  the  death  of  the  testator. 

The  prayer  of  the  bill,  as  originally  drawn,  was  that  a  de- 
cree might  be  made  constming  the  will  of  the  testator,  and 
directing  that  the  complainant  is  entitled  to  receive  the  sum 
of  $17,000  in  the  securities  of  the  estate  and  in  the  hands  of 
the  executor  which  came  to  him  after  the  death  of  the  tes- 
tator, together  with  the  interest  accruing  thereon  from  and 
after  his  death,  and  with  the  interest  on  so  much  and  such 
parts  of  the  interest  as  the  ^^^  executor  has  received  since 
the  death  of  the  testator,  now  in  his  hands,  and  for  other  and 
further  relief. 

A  motion  is  now  made  to  dismiss  the  bill  for  the  following 
reasons:  First,  because  the  court  has  no  jurisdiction  to  make 
the  decree  prayed  for,  there  being  no  prayer  for  any  direction 
to  the  defendant  named  as  executor  or  as  an  individual,  the 
suit  being  brought,  as  appears  by  the  allegations  of  the  bill, 
for  the  mere  purpose  of  interpreting  the  provisions  of  the 
will,  without  any  further  relief,  and  by  the  prayer  the  only 
relief  sought  is  the  counsel  and  advice  of  the  court  in  the 
construction  of  a  portion  of  the  will,  there  being  no  prayer  for 
any  positive  direction  to  the  executor,  or  to  the  defendant 
named  in  the  will  as  an  individual.  Second,  because  the  name 
of  the  defendant  as  executor  of  the  deceased  is  omitted  from 
the  prayer  to  answer,  the  bill  alleging  that  the  defendant  has 
failed  in  his  duty  as  executor,  and  the  bill  seeks  a  construc- 
tion of  the  whole  or  a  portion  of  the  will;  and  because  the 
prayer  for  subpoena  is  that  the  writ  be  issued  to  the  defendant 
commanding  him  personally,  and  as  executor  of  the  deceased, 
to  appear,  there  being  no  prayer  that  the  defendant  answer 
the  bill  or  answer  the  interrogatories.  Third,  because  there 
is  no  equity  in  the  bill,  the  true  construction  of  the  will  being 
that  the  legacy  is  not  a  specific  legacy,  and  that  the  com- 
plainant is  not  entitled  to  have  and  receive  from  the  executor 
the  bequest  in  specie  as  it  existed  at  the  time  of  the  death  of 
the  testator,  and  to  include  interest  on  the  same  from  that 
time,  but  that  the  legacy  is  general  or  demonstrative,  and 
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that  the  widow  is  entitled  to  be  paid  the  sum  of  $17,000  from 
the  estate  of  deceased  out  of  the  securities  that  were  in  ex- 
istence at  the  death  of  the  testator,  with  interest  after  one 
year  from  his  death.  Fourth,  because  the  bill  lacks  equity, 
there  being  no  allegation  which  entitles  the  complainant  to 
any  relief  against  the  defendant  or  as  executor  of  the  de- 
ceased. 

Before  the  hearing  the  complainant,  on  motion,  and  by 
leave  of  the  court,  amended  the  prayer  for  relief  by  inserting 
a  prayer  that  the  defendant,  as  executor,  may  be  decreed  to 
deliver  to  her  securities  of  the  estate  of  the  testator  that  came 
to  his  hands  after  testator's  death,  to  the  amount,  principal 
sum,  of  $17,000,  together  with  interest  thereon  from  his  death, 
or,  in  case  the  ^'*^  executor  has  collected  the  principal  and 
interest,  that  he  pay  the  sum  or  such  parts  thereof  as  he  may 
have  collected  to  the  complainant  in  cash. 

This  motion  to  strike  out  the  bill  is  made  under  rule  213  of 
this  court,  and  is  equivalent  to  a  demurrer:  Grey  v.  Green- 
ville &  H.  R.  R.  Co.,  59  N.  J.  Eq.  372,  46  Atl.  638.  Like  a 
demurrer,  the  motion  admits  the  facts  well  pleaded  in  the  bill. 
This  being  so,  the  admission  is  tha,t  the  testator  died  possessed 
of  securities,  being  bonds  and  mortgages,  of  the  value  of 
$17,000,  which  were  available  to  pay  the  legacy  to  the  com- 
plainant in  specie,  which,  being  assigned  to  her,  would  have 
been  interest  drawing  securities  in  her  hands  from  the  date 
of  the  testator's  death,  but  that  instead  of  satisfying  her 
legacy  in  that  way,  the  executor  has  refused  to  make  such  set- 
tlement, and  claims  the  complainant  is  only  entitled  to  $17,000 
from  the  estate  of  the  testator  in  securities,  to  draw  interest 
from  one  year  after  the  death  of  the  deceased. 

In  the  face  of  this  declination  of  the  executor,  the  court  has 
the  power,  certainly  under  the  amended  prayer,  to  decree  that 
the  executor  carry  out  the  intention  of  the  testator  and  deliver 
to  the  complainant  securities  of  the  estate  which  came  to  his 
hands  in  the  principal  sum  of  $17,000,  so  that  she  may  receive 
interest  thereon  from  the  date  of  the  testator's  death,  or  if 
the  executor  has  received  such  interest,  or  any  part  of  it,  that 
he  turn  that  over  in  addition.  In  this  posture  of  the  ease  I 
fail  to  see  that  the  bill  is  one  merely  for  a  construction  of  the 
decedent's  will  without  any  direction  to  the  executor  to  per- 
form a  duty.  On  the  contrary,  it  seems  to  me.  plainly,  that 
the  case  is  one  for  the  direction  to  perform  a  duty  following 
and  arising  out  of  a  construction  of  the  will,  if  that  construc- 
tion be  favorable  to  the  complainant.  Besides,  under  our 
liberal  practice  of  amendments,  in  a  suit  in  equity,  after  issue 
joined  and  after  witnesses  have  been  examined,  the  complain- 
ant is  permitted  to  amend  by  adding  proper  parties,  where 
there  is  a  defect  of  parties:  Seymour  v.  Long  Dock  Co.,  17 
N.  J.  Eq,  169,     Even  an  final  hearing  the  complainant  will  be 
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allowed  to  amend  if  thereby  no  right  of  defense  is  abridged : 
Ogden  V.  Thornton,  30  N.  J.  Eq.  5G9. 

^'^^  If  the  complainant  had  not  amended  her  bill,  she  would 
be  permitted  to  do  so  now,  to  the  end  that  the  substance  of 
the  motion  could  be  considered  and  the  cause  disposed  of  on 
its  merits.  If  there  remains  any  technical  defect  in  the 
prayers,  amendment  will  be  allowed. 

This  brings  me  to  the  consideration  of  the  real  question  at 
issue,  which  is.  Is  the  legacy  of  the  complainant  a  specific  or 
demonstrative  one? 

As  to  whether  a  legacy  is  specific  or  demonstrative,  Vice- 
Ohancellor  Emery,  in  Blair  v.  Scribner,  65  N.  J.  Eq.  498,  57 
Atl.  318,  quotes  from  the  decision  of  Chancellor  Kent  (at  page 
518),  as  follows:  "The  reasoning  on  this  subject  is,  that  if 
the  legacy  is  meant  to  consist  of  the  security,  it  is  specific, 
though  the  testator  begins  by  giving  the  sum  due  upon  it. 
A  legacy  of  a  debt,  unless  there  is  ground  for  considering  it  a 
legacy  of  money  and  that  the  security  is  referred  to  as  the 
best  mode  of  paying  it,  is  as  much  specific  as  the  legacy  of  a 
horse  or  any  movable  chattel  whatever.     If  the  specific  thing 

is  disposed  of  or  extinguished,  the  legacy  is  gone It  is 

essentially  a  question  of  intention  when  we  are  inquiring  into 
the  character  of  a  legacy  upon  the  distinction  taken  in  the 
civil  law  between  a  demonstrative  legacy,  where  the  testator 
gives  a  general  legacy  but  points  out  the  fund  to  satisfy  it, 
and  where  he  bequeaths  a  specific  debt." 

The  learned  vice-chancellor  continues  that  courts  incline  to 
consider  legacies  opening  with  the  bequests  of  sums  of  money 
to  be  general  or  demonstrative,  rather  than  specific,  and  that 
a  clear  intention  must  appear  in  order  to  make  a  legacy 
specific,  citing  authorities. 

This  case  (Blair  v.  Scribner)  was  reversed  in  the  court  of 
errors  and  appeals,  because  that  court  held  that  the  true  con- 
struction of  the  will  there  under  consideration  led  to  a  dif- 
ferent conclusion  than  that  reached  in  this  court,  but  did  not 
in  anywise  depart  from  the  law  concerning  specific  or  de- 
monstrative legacies  laid  down  by  the  vice-chancellor.  In 
fact,  in  direct  aflirmance  of  what  he  said,  the  court  of  last 
resort  remarked  that  it  is  a  primary  rule  in  the  construction 
of  wills  that  a  clear  intention  on  ^'^  the  part  of  the  testator 
must  appear  in  order  to  make  a  legacy  specific:  Blair  v. 
Scribner,  67  N.  J.  Eq.  583,  60  Atl.  211. 

To  my  mind,  the  intention  of  the  testator  in  the  case  now 
under  consideration  to  make  the  legacy  to  his  wife  specific 
and  not  demonstrative  is  so  clear  upon  its  face  that  resort  does 
not  have  to  be  had  to  the  other  parts  of  the  will  or  the  situa- 
tion of  the  parties  as  an  aid  in  interpretation. 

My  reason  for  saying  that  the  testator's  intention  to  make 
the  legacy  in  question  a  specific  one  clearly  appears  is,  that 
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his  direction  that  the  legacy  shall  be  paid  out  of  securities 
"instead  of  cash"  puts  the  matter  in  such  posture  that  the 
payment  must  be  made  in  the  securities  mentioned  in  order 
to  effectuate  and  carry  out  his  intention.  These  words  "in- 
stead of  cash"  are,  in  my  judgment,  absolutely  controlling, 
and  are  evincive  of  the  clearest  intention  that  the  legacy  was 
payable  in  the  very  securities  which  he  held  at  the  time  of 
making  the  will,  to  the  end  that  his  widow  should  have  the 
income  yielded  by  them  from  the  time  of  his  death. 

As  is  well  known,  a  specific  legacy  carries  with  it  the  income 
thereof  from  the  death  of  the  testator:  Theobold  on  Wills, 
180;  Blundell  v.  Pope  (N.  J.),  21  Atl.  456. 

The  motion  to  strike  out  the  bill  must  be  overruled,  with 
costs. 


A  Specific  Legacy  is  a  Bequest  of  a  Specific  Article  of  the  testator's 
estate,  distinguished  from  a,ll  others  of  the  kind;  as,  for  instance,  a 
particular  horse,  or  piece  of  plate,  or  money  in  a  certain  purse  or 
chest,  or  a  particular  stock  in  the  public  funds,  or  a  particular  bond 
or  other  obligation  for  the  payment  of  money:  Note  to  Brill  v,  Wright, 
8  Am.  St.  Eep.  720;  Rogers  v.  Rogers,  67  S,  C.  168,  100  Am.  St.  Rep. 
721;  Snyder's  Estate,  217  Pa.  71,  118  Am.  St.  Rep.  900.  What  legacies 
are  specific  in  any  individual  instance  necessarily  depends  upon  the 
construction  of  the  will:  Note  to  Walton  v.  Walton,  11  Am.  Dec.  468. 
Courts  are  not  inclined  to  favor  specific  legacies.  The  law  leans 
against  them  in  favor  of  general  legacies:  Nusly  v.  Curtis,  36  Colo. 
4G4,  118  Am.  St.  Rep.  113;  Snyder's  Estate,  217  Pa.  71,  118  Am.  St. 
Rep.  900.  But  if  the  language  of  the  will  is  clear,  and  plainly  evinces 
an  intent  to  create  a  specific  legacy,  such  effect  must  be  given  to  the 
language  used:  Nusly  v.  Curtis,  36  Colo.  464,  118  Am.  St.  Rep.  113. 

Concerning  the  Bight  to  Qicome  from  the  Death  of  the  Teatator,  see 
Succession  of  Allen,  48  La.  Ann.  103<6,  55  Am.  St.  Eep.  295. 


CLARK  V.  BOARD  OF  EDUCATION  OF  BAYONNE. 

[76  N.  J.  Eq.  326,  74  Atl.  319.] 

EQUITY — Interference  With  Judgment  at  Law. — The  court  of 
chancery  has  no  jurisdiction  to  interfere  with  a  judgment  of  a  court 
of  law  except  where  some  well-defined  independent  equitable  ground 
exists  for  restraining  the   enforcement  thereof,     (p.   765.) 

EQUITY — ^Preservation  of  Status  Pending  Appeal  at  Law. — 
That  an  unsuccessful  litigant  in  a  court  of  law  has  appealed  there- 
from and  is  meanwhile  unable  to  secure  from  any  law  court  a  re- 
straint against  further  proceedings  under  the  judgment  below,  is  not 
an  independent  equity  which  gives  the  court  of  chancery  jurisdiction 
to  interfere,  although  such  proceedings  under  the  judgment  may  result 
in  such  a  change  in  the  status  of  the  subject  matter  of  the  controversy 
as  may  make  nugatory  a  judgment  of  the  court  of  review  when  pro- 
nounced. Overruling  People's  Traction  Go.  v.  Central  Passenger  Ry. 
Co.,  67  N.  J.  Eq.  370.     (p.  765.) 
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EQUITY — Granting  of  Stay  of  Proceedings  in  Law  Action. — 
An  application  for  a  stay  is  a  mere  step  in  procedure  to  be  applied 
in  the  exercise  of  an  equitable  discretion  by  the  court  having  control 
of  the  law  action  and  by  that  court  only.     (p.  766.) 
(Syllabi  by  the  court.) 

J.  Merritt  Lane,  for  the  complainants-appellees. 
Elmer  W.  Demarest,  for  the  defendant-appellant. 

820  DILL,  J.  The  board  of  education  of  the  city  of  Bay- 
onne  had  taken  preliminary  steps  for  the  erection  of  a  school 
building.  The  contract  was  about  to  be  awarded  when  the 
complainants,  taxpayers  of  Bayonne,  applied  to  a  justice  of 
the  supreme  court  for  a  writ  of  certiorari  to  test  the  legality 
of  the  proceedings  of  the  board.  The  rule  was  granted  with 
a  stay,  testimony  taken,  the  proceedings  affirmed  and  judg- 
ment entered  in  the  supreme  court  affirming  the  proceedings 
and  dismissing  the  writ. 

A  writ  of  error  was  sued  out  in  this  court,  removing  said 
judgment  here.  The  prosecutors  then  filed  a  bill  in  chancery, 
^27  reciting  the  proceedings  at  law,  alleging  that  the  judg- 
ment was  erroneous,  that  the  board  was  about  to  prosecute 
the  work  by  entering  into  a  contract  for  the  school  building, 
and  that  the  court  of  errors  and  appeals  was  not  then  in  ses- 
sion, and  hence  no  application  could  be  made  to  that  court 
for  a  stay,  and  prayed  for  an  injunction  restraining  the  board 
of  education  from  entering  into  the  contract  until  the  deter- 
mination of  the  writ  of  error  in  this  court. 

A  rule  to  show  cause  was  issued  by  the  vice-chancellor,  with 
an  interim  restraining  order,  and  on  its  return  it  was  made 
absolute  by  a  decree  reciting  that  in  the  proceedings  in  the 
supreme  court  on  certiorari  judgment  was  entered  against  the 
.complainants  herein  (the  prosecutors  therein),  from  which  a 
writ  of  error  was  promptly  taken  out  and  was  being  regularly 
pursued,  and  that,  under  the  circumstances,  it  was  proper  for 
the  court  of  chancery  to  maintain  the  status  quo  until  the 
complainants  should  have  proper  opportunity  to  make  appli- 
cation to  the  court  of  errors  and  appeals  for  a  stay  pending 
the  argument  upon  and  determination  of  the  writ  of  error. 

The  defendant-appellant  herein,  having  perfected  an  appeal 
from  the  court  of  chancery  to  this  court,  an  application  was 
made  by  the  complainants-respondents  for  a  stay  against  pro- 
ceedings under  the  supreme  court  judgment,  which  stay  this 
court  refused.  Thereafter  the  complainants  secured  an  order 
in  the  court  of  chancery  dismissing  the  bill  in  that  court. 

The  dismissal  by  the  court  of  chancery  does  not,  as  the 
respondent  argues,  affect  the  appellant's  right  to  proceed  in 
this  court,  and  accordingly  this  appeal  brings  up  for  review 
two  chancery  orders;  the  first  denying  the  motion  of  the  de- 
fendant 828  herein  to  dismiss  the  bill  of  complaint  on  the 
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grounds  of  absence  of  jurisdiction,  want  of  equity  and  the 
insufficiency  of  the  bill ;  the  second  restraining  the  defendant 
herein  from  proceeding  under  the  judgment  in  the  supreme 
court  pending  an  application  to  this  court  for  stay. 

The  question  is  squarely  presented  as  to  whether  a  court  of 
chancery  has  jurisdiction  to  interfere  in  proceedings  in  a 
court  of  law  where  the  case  is  one  within  the  jurisdiction  of 
that  court,  and  where  no  independent  equity  is  shown  except 
the  claim  that  the  complainant  is  in  good  faith  seeking  to  re- 
view the  judgment  of  the  court  of  law  and  has  been  unable 
to  secure  from  any  law  court  a  stay  pending  the  appeal. 

The  learned  vice-chancellor  below  was  constrained  to  fol- 
low the  only  equity  precedent  in  this  state,  where  another 
vice-chancellor  allowed  an  injunction  under  similar  circum- 
stances in  order  to  preserve  the  status  quo  of  the  litigation 
until  the  appeal  could  be  heard:  People's  Traction  Co.  v. 
Central  Passenger  Ry.  Co.,  67  N.  J.  Eq.  370,  58  Atl.  597. 

That  case  we  decline  to  approve  and  overrule  it  as  un- 
sound. 

In  the  People's  Traction  Company  case  the  court  rested 
upon  Hart  v.  Albany,  3  Paige,  381 ;  but  Hart  v.  Albany  does 
not  sustain  any  such  doctrine,  for  there  the  original  bill  was 
filed  in  chancery  and  the  injunction  staying  proceedings  issued 
out  of  the  same  court. 

The  control  of  a  court  over  its  own  process  is  not  ques- 
tioned; but  it  is  quite  another  proposition  to  say  that  a  court 
of  chancery  may  issue  a  stay  in  a  law  action  pending  an  ap- 
peal from  the  decision  of  the  law  court  to  a  court  of  last  resort. 
The  question  as  to  the  stay  and  the  appellant's  right  thereto, 
which  is  erroneously  declared  in  the  People's  Traction  Com- 
pany case  (67  N.  J.  Eq.  370,  58  Atl.  597),  to  constitute  an  in- 
dependent equity,  on  the  contrary  involves  but  a  mere  step 
in  procedure  in  the  law  action,  to  be  applied  in  the  exercise  of 
an  equitable  jurisdiction  in  that  court  and  not  in  the  court  of 
equity. 

The  court  of  chancery  has  no  jurisdiction  to  interfere  with 
a  judgment  of  the  supreme  court  except  where  some  well- 
defined  independent  equitable  ground  exists  for  restraining 
the  enforcement  thereof. 

329  That  an  unsuccessful  litigant  in  a  court  of  law  has  ap- 
pealed therefrom  and  is  unable  meanwhile  to  secure  from  any 
law  court  a  restraint  against  further  proceedings  under  the 
judgment  below  is  not,  as  declared  in  People's  Traction  Co. 
V.  Central  Passenger  Ry.  Co.,  67  N.  J.  Eq.  370,  58  Atl.  597, 
an  independent  equity  which  gives  the  court  of  chanceiy  juris- 
diction to  interfere,  although  such  proceedings  under  the 
judgment  may  residt  in  such  a  change  in  the  status  of  the 
subject  matter  of  the  controversy  as  may  make  nugatory  the 
judgment  of  the  court  of  review  when  pronounced. 
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This  rule  dates  back  to  the  early  days  of  courts  of  chancery 
in  England  (Montague  v.  Dudnian,  2  Ves.  396,  decided  in 
1751),  is  restated  in  the  English  judicature  act  of  1875,  and  is 
sustained  by  a  long  line  of  authoritative  decisions  as  against 
which  the  People's  Traction  Co.  v.  Central  Passenger  Ry. 
Co.,  67  N.  J.  Eq.  370,  58  Atl.  597,  stands  out  as  the  only  deci- 
sion to  the  contrary:  2  Daniell's  Chancery  Practice,  6th  Am. 
ed.,  1624;  Pomeroy's  Equity  Jurisprudence,  sec.  1365. 

The  court  of  chancery  in  this  state  follows  the  practice  of 
the  English  courts  of  chancery  as  stated  in  Southern  National 
Bank  v.  Darling,  49  N.  J.  Eq.  398,  23  Atl.  475,  and  Jones  v. 
Davenport,  45  N.  J.  Eq.  77,  17  Atl.  570.  Similarly  this  court 
follows  the  practice  of  the  house  of  lords  of  England,  as  held 
in  Newark  etc.  R.  R.  Co.  v.  Mayor  and  Common  Council  of 
the  City  of  Newark,  23  N.  J.  Eq.  515. 

Under  the  English  decisions  the  rule  of  noninterference  of 
equity  with  law  is  so  well  recognized  that  it  has  been  rarely 
questioned  (Mayor  of  Gloucester  v.  Wood,  3  Hare,  153),  and 
an  application  similar  to  the  one  before  us  was  characterized 
by  Mr.  Lord  Justice  James  as  a  very  bold  application  to  in- 
duce the  court  to  repeal  settled  law:  Garbutt  v.  Fawcus,  33 
L.  T.  617. 

Courts  of  equity  as  such  have  no  revising,  controlling  or 
superintending  power  over  the  judgments,  proceedings  or 
decisions  of  courts  of  law :  Hood  v.  New  York  etc.  R.  Co.,  23 
Conn.  609 ;  Crim  v.  Handley,  94  U.  S.  652,  24  L.  ed.  216. 

In  this  state  in  1844  the  court  of  chancery,  after  review- 
ing the  American  and  English  decisions,  declared  for  the  same 
doctrine:  ^^^  Executors  of  Powers  v.  Administrator  of  But- 
ler, 4  N.  J.  Eq.  465. 

Equity  interferes  with  judgments  at  law  only  where  there 
has  been  fraud,  or  mistake,  or  accident  in  procuring  the  judg- 
ment and  where  the  legal  remedies  are  inadequate. 

To  hold  that  a  court  of  chancery  may  grant  a  stay,  as  in  this 
case,  in  legal  proceedings,  when  a  court  of  law,  which  has  all 
the  facts  before  it,  and  which  has  exclusive  jurisdiction  of  the 
action,  has  decided  the  question  on  its  merits,  is  to  hold  that  a 
court  of  equity  may  set  up  its  judgment  in  opposition  to  the 
judgment  of  the  law  court  and  may  virtually  take  unto  itself 
jurisdiction  of  a  cause  over  which  it  had  originally  no  juris- 
diction. Such  a  position  is  obviously  unsound  and  inconsis- 
tent with  the  history  and  established  principles  of  equity 
jurisprudence,  and  results,  as  here,  in  an  attempted  usurpa- 
tion of  the  jurisdiction  of  the  supreme  court  and  of  even  this 
court  by  the  court  of  chancery. 

Counsel  for  both  appellant  and  respondent  have  assumed 
that  the  writ  of  error  to  this  court  did  not  act  as  a  stay,  and 
therefore  we  have  not  considered  that  question. 

The  orders  appealed  from  are  both  reversed. 
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To  Obtain  Belief  in  Equity  Against  a  Judgment  at  Law,  some  ground 
for  equitable  relief  must  be  shown:  Note  to  Oliver  v.  Pray,  19  Am. 
Dec.  605.  A  court  of  equity  will  not  relieve  from  a  judgment  unless 
the  party  seeking  its  interference  can  assail  the  judgment  by  facts 
or  on  grounds  of  which  he  could  not  avail  himself  at  law,  or  was  pre- 
vented from  doing  so  by  fraud  ox  accident,  or  the  act  of  the  opposite 
party,  unmixed  with  negligence  or  fault  on  his  part:  City  of  Fort 
Pierre  v.  Hall,  19  S.  D.  663,  117  Am.  St.  Rep.  972.  A  suit  in  equity 
to  obtain  relief  from  a  judgment  as  a  collateral  attack  is  discussed  in 
the  note  to  Morrill  v.  Morrill,  23  Am.  St.  Rep.  117.  Relief  in  equity 
from  judgments  at  law  is  discussed  in  the  note  to  Little  Rock  etc.  By. 
Co.  T.  Wells,  54  Am.  St.  Rep.  218. 


LISTER  V.  HARDIN. 

[76  N.  J.  Eq.  360,  76  Atl.  558.] 

WIUiS. — ^Whether  Annual  Payments  of  the  Interest  on  a  cer- 
tain sum  for  life  provided  for  by  a  will  is  a  charge  upon  the  whole 
residuary  estate  or  a  specific  bequest  of  the  sum  must  be  determined 
from  the  language  of  the  bequest,     (p.  768.) 

WILLS — Annual  Pajonents  as  Charge  on  Estate. — A  provision 
in  a  will  giving  fifty  thousand  dollars  to  the  testator's  wife,  provided 
she  waives  her  dower  rights,  and  if  she  does  so,  "I  direct  my  executor 
to  pay  her  annually  during  her  lifetime  the  income  derived  from  the 
investment  of  the  sum  of  fifty  thousand  dollars  in  addition  to  the 
above,"  does  not  create  a  charge  upon  the  whole  residuary  estate  but 
is  a  bequest  of  a  definite  sum  of  money,     (p.  768.) 

EXECUTORS  —  Embezzlement  —  Liability  of  Residuary  Lega- 
tees.— Where  an  executor  makes  payment  of  a  fund  to  a  legatee  or 
to  a  trustee  for  him,  or  makes  such  appropriation  as  is  equivalent  to 
payment,  the  persons  entitled  under  the  will  to  the  residuary  estate 
will  not  be  called  upon  to  make  contribution  for  any  loss  to  such  fund 
by  embezzlement  of  the  executor  or  trustee,  or  otherwise,     (p.  769.) 

\     Harry  V.  Osborne,  for  the  complainant. 
Egner,  for  the  defendants. 

360  STEVENS,  V.  C.  This  case  comes  up  on  demurrer 
to  the  bill.  Complainant  is  the  widow  of  Edwin  Lister,  who, 
by  a  codicil  to  his  will,  provided  as  follows : 

"Instead  of  the  provisions  in  my  will  for  my  wife  I  give 
and  bequeath  to  her  the  sum  of  fifty  thousand  dollars  to  be 
paid  to  her  within  ten  days  after  vacation  of  my  homestead 
and  after  her  releasing  of  her  dower  right  in  my  real  CvState, 
the  same  to  be  in  full  satisfaction  of  such  right,  but  if  she 
neglects  or  refuses  within  six  months  after  my  decease  to 
comply  with  above  conditions,  she  is  to  have  her  dower  right 
only  in  my  real  estate  and  no  share  whatever  in  my  personal 
estate. 

361  <<  jf  jjjy  ^ifg  accepts  above  conditions,  I  direct  my  execu- 
tor to  pay  her  annually  during  her  lifetime  the  income  de- 
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rived  from  the  investment  of  the  sum  of  fifty  thousand 
dollars  in  addition  to  the  above." 

The  widow  accepted  the  first-mentioned  bequest,  and  re- 
ceived $50,000  in  money.  As  to  the  second  bequest,  the  bill 
alleges  that  complainant  received  the  interest  on  $50,000  from 
the  sole  executor,  Weeks,  in  accordance  with  the  provisions  of 
the  will  up  to  October  8,  1901,  the  testator  having  died  on 
I.Iay  18,  1898;  that  it  was  discovered  "that  "Weeks  had  mis- 
appropriated the  trust  fund  which  had  been  set  aside  fcr 
your  oratrix,  to  wit,  the  sum  of  $50,000,  leaving  remaining 
of  such  fund  about  the  sum  of  $29,350" ;  that  on  June  6,  1902, 
Weeks  was  removed  from  the  trusteeship  because  of  his  mis- 
appropriation, and  that  the  new  trustee  took  possession  of 
$29,350,  the  balance  left  by  him.  The  bill  then  states  that 
the  residuary  estate  has  been  wholly  distributed  to  and  be- 
tween Robert  Lister  and  Esther  G.  Sc'by,  the  residuary 
legatees,  who  are  also  residuary  legatees  of  the  $50,000  fund. 

Taking  the  allegations  of  the  bill  as  a  whole,  it  appears  that 
Weeks,  in  accordance  with  the  directions  of  the  codicil,  set 
apart  the  $50,000  as  a  separate  fund;  that  he  paid  the  com- 
plainant the  interest  accruing  from  the  investment  of  it  down 
to  October,  1901 ;  that  he  misappropriated  it  to  the  extent 
of  $20,670,  and  that  for  this  misappropriation  and  other  acts 
in  breach  of  his  duty  as  trustee  he  was  removed. 

The  question  is  whether  the  complainant  can  compel  the 
residuary  legatees,  to  whom  the  residuary  estate  has  been 
completely  transferred,  to  make  good  out  of  what  has  come 
into  their  hands  the  amount  so  misappropriated  by  Weeks; 
in  other  words,  whether  the  annual  payment  to  be  made  to 
the  widow  during  her  life  is  a  charge  upon  the  whole  residuary 
estate.  This  must  depend  upon  the  intention  of  the  testator 
as  we  find  it  expressed  in  the  language  of  the  bequest.  The 
direction  is  to  pay  "the  income  derived  from  the  investment 
of  the  sum  of  $50,000."  That  means  that  the  executor  is 
to  take  $50,000  out  of  testator's  estate,  invest  it  and  pay  the 
income,  whatever  it  may  be,  derived  from  the  sum  thus  in- 
vested. It  thus  appears  that  what  the  testator  intended  to 
give,  and  did  give,  was  a  definite  sum  of  money,  ^^^  the  in- 
terest of  which  was  to  be  paid  to  Mrs.  Lister  for  life  and  the 
principal  of  which  was  to  be  paid  to  his  two  children  at  her 
death,  and  not  an  annuity  chargeable  on  the  entire  residue. 

In  Willmott  v.  Jenkins,  1  Beav.  404,  Lord  Langdale  says: 
"If  an  executor  makes  payment  to  a  legatee  in  person  or  to  a 
trustee  for  a  legatee,  or  makes  such  appropriation  as  is  equiva- 
lent to  payment,  the  other  persons  entitled  under  the  will  are 
not  to  be  called  on  to  contribute  for  any  loss  which  may  hap- 
pen to  the  fund  so  paid  or  appropriated."  It  was  held  there 
that  the  appropriation,  was  incomplete  because  the  executor 
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had  carried  several  sums  to  one  account  and  had  invested 
them  in  his  own  name,  without  making  any  declaration  of 
trust,  but  here  the  bill  states  that  the  sum  of  $50,000  was  set 
apart  by  the  executor  for  the  particular  purpose  directed 
and  that  all  the  other  money  of  the  estate  was  distributed. 
Even  where  a  testator  gave  an  annuity,  which  in  general 
stands  upon  a  different  footing,  and  directed  that  it  should 
issue  "out  of  so  much  stock  in  the  navy  five  per  cent  annuities 
as  shall  be  fully  sufficient  to  produce  and  answer  the  pay- 
ment ' '  of  the  yearly  sum  given,  Vice-Chancellor  Shadwell  held 
that  the  investment  having  been  made  as  directed,  the  legatee 
was  not  entitled  to  have  the  deficiency  caused  by  the  enforced 
conversion  of  the  five  per  cent  into  a  four  per  cent  annuity 
supplied  out  of  the  testator's  residuary  estate:  Kendall  v. 
Kussell,  3  Sim.  424. 

The  case  of  Mills  v.  Smith,  141  N.  Y.  256,  36  N.  E.  178,  is 
directly  in  point.  There  a  testator  gave  to  his  executors  the 
sum  of  $20,000  in  trust  to  invest  on  bond  and  mortgage  and 
apply  the  net  income  to  L.  M.  for  life  and  at  his  decease  to 
divide  the  principal  among  his  children.  The  fund  was  in- 
vested and  subsequently  misappropriated.  The  effort  was  to 
hold  the  residuary  legatees.  Justice  Gray  said:  "This  action 
is  simply  an  attempt  to  fasten  upon  the  distributees  of  testa- 
tor's residuary  estate  the  responsibility  for  the  subsequent 
default  of  the  executors,  as  trustees  for  plaintiff's  father. 
This  cannot  be  done.  Where  the  loss  of  a  fund  is  due  to 
waste  or  misconduct  of  the  executor  and  trustee,  he  and  his 
estate  alone  can  be  looked  to.  No  claim  for  contribution  arises 
against  residuary  legatees  in  such  a  case." 

303  fpjjg  authority  mainly  relied  upon  by  complainant's 
counsel  (Trenton  Trust  &  S.  D.  Co.  v.  Donnelly,  65  N.  J.  Eq. 
119,  55  Atl.  92)  is  not  in  point.  There  money  had  been  be- 
queathed in  trust  to  pay  the  interest  to  testator's  wife  for 
life,  remainder  to  his  sisters  and  the  heirs  of  his  deceased 
brother.  The  corpus  was  diminished  by  an  unfortunate  in- 
vestment, and  the  question  was  how  the  loss  was  to  be  borne 
as  between  the  widow  and  those  who  took  the  principal  at 
her  death.  The  widow  was  held  entitled  to  part  of  the  corpus 
to  indemnify  her,  in  part,  against  her  loss  of  interest.  There 
was  no  attempt  to  make  the  residuary  or  other  legatees  con- 
tribute to  or  make  good  the  loss  suffered.  The  bill  in  the 
present  case  is  not  framed  upon  the  theory  of  that  case,  and 
no  facts  are  stated  that  would  make  its  principle  applicable. 

The  complainant  also  asserts  that  when  she  relituiuishcd 
her  dower  right,  she  gave  a  valuable  consideration  for  the 
legacies,  and  that  she  therefore  stands  upon  a  different  foot- 
ing from  the  ordinary  legatee.  If  the  question  had  been 
whether  she  was  not  entitled  to  a  preference  on  a  deficiency 
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of  assets,  she  might  have  prevailed,  but  the  question  here  ia 
quite  different.  She  received,  in  the  first  instance,  all  that 
she  bargained  for.  The  estate  gave  her  $50,000  in  cash  and  it 
appropriated  to  her  use,  in  the  hands  of  a  trustee,  the  other 
$50,000.  The  mere  fact  that  that  trustee  was  Weeks,  the  ex- 
ecutor, instead  of  someone  else,  can  make  no  difference  so 
far  as  the  legal  aspect  of  the  case  is  concerned.  If  the  trustee 
subsequently  misappropriated  the  money,  he  is  responsible  and 
not  the  other  distributees  of  the  estate. 
The  bill  should  be  dismissed. 


Legacies,  When  Specific,  are  not  Subject  to  Contribute  to  any  defi- 
ciency occurring  in  other  bequests,  nor  can  a  specific  legatee  claim  to 
have  any  deficiency  which  may  be  found  to  exist  in  his  legacy  made 
up  from  other  portions  of  the  estate:  Evans  v.  Hunter,  86  Iowa,  413, 
41  Am.  St.  Rep.  503.  Actions  for  contribution  not  founded  on  an  ex- 
press promise  is  the  subject  of  a  note  to  Stockwell  v.  Mutual  Life  Ins. 
Co.,  98  Am.  St.  Rep.  31. 

Liability  of  Executor  or  Administrator  for  Loss  of  Trust  Property: 
Davis  v.  Chapman,  83  Va.  67,  5  Am.  St.  Rep.  251.  That  such  trustees 
may  be  guilty  of  embezzlement,  see  notes  to  Eggleston  v.  State,  87 
Am.  St.  Bep.  45;  Pfefferl©  v.  Herr,  138  Am.  St.  Rep.  548. 


CROPPER  V.  BROWN. 

[76  N.  J.  Eq.  406,  74  Atl.  989.] 

JUDICIAL  SALES  —  Confirmation  —  Written  Objections. — The 
only  office  of  a  written  objection  to  the  confirmation  of  a  sheriff's  sale 
in  foreclosure,  under  the  act  of  March  12,  1880,  and  rule  of  court  205, 
is  to  urge  the  overthrow  of  the  sale  upon  the  sole  ground  that  the 
property  did  not  bring  the  highest  and  best  price  that  could  be  ob- 
tained for  it  in  cash,  and  an  attack  upon  the  sale  on  any  other  ground 
must  be  made  the  basis  of  an  independent  action  either  by  bill  or  peti- 
tion,    (p.  772.) 

JUDICIAL  SALES — Relief  of  Purchaser,  How  Obtained.— Any 
effort  on  behalf  of  the  purchaser  at  a  judicial  s-ale  to  be  relieved  of  his 
purchase  must  be  by  some  independent  proceeding,  and  not  by  mere 
objections  to  confirmation.  It  may  be  by  petition  to  the  court,  (p. 
772.) 

JUDICIAL  SALES — Petition  by  Purchaser  for  Release.— In  the 
absence  of  a  showing  that  the  property  did  not  bring  the  best  price 
or  that  the  sale  was  not  properly  conducted,  a  petition  by  a  purchaser 
at  a  judicial  sale  to  be  released  from  his  purchase,  heard  before  con- 
firmation of  the  sale,  will  be  treated  the  same  as  if  the  sale  had  been, 
or  was  about  to  be,  confirmed,     (p.  772.) 

JUDICIAL  SALES  —  Rights  of  Purchaser. — A  purchaser  at  a 
judicial  sale  becomes  invested  with  a  fixed  and  definite  legal  right, 
which  is  recognized  and  enforced  by  the  law,  and  of  which  he  cannot 
be  deprived  except  upon  some  legal  or  equitable  ground;  and,  although 
in  those  cases  where  confirmation  is  required  the  right  is  subject  to  be 
defeated,  the  right  of  the  purchaser  and  the  correlative  rights  of  the 
judicial  officer  are  established  at  the  time  of  the  sale  and  by  the  con- 
tract then  made.     (p.  775.) 
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JUDICIAL  SAIiES — Contract  Subject  to  Rides  of  Private  Sale. 
When  the  judicial  officer,  observing  proper  legal  formalities,  at  a  pub- 
lic sale  strikes  off  the  property  to  a  purchaser,  who  thereupon  signs 
the  conditions  of  sale,  thereby  entering  into  a  contract  to  purchase 
the  premises  named,  at  the  price  named,  the  situation  is  exactly  the 
same  as  if  the  contract  were  between  private  parties,  and  the  same 
principles  will  control  as  would  control  private  parties  entering  into 
a  similar  contract,     (p.  776.) 

JUDICIAL  SALES — Deed  Relates  Back  to  Sale. — The  giving 
of  the  officer's  deed  upon  a  judicial  sale  is  a  mere  ministerial  act,  and 
not  a  substantial  part  of  the  sale.  "When  given  it  relates  back  to  the 
sale  and  the  contract  there  made.     (p.  778.) 

JUDICIAL  SALES — Relief  of  Purchaser. — In  those  cases  in 
which  the  court  itself  is  requested  by  the  purchaser  to  relieve  him  of 
his  purchase,  the  matter  is  dealt  with  as  if  it  were  an  action  of  spe- 
cific performance,  and  the  same  principles  are  applied,     (p.  780.) 

JUDICIAL  SALES — Title  of  Purchaser.— The  legal  title  does 
not  vest  in  the  purchaser  at  a  judicial  sale  until  the  delivery  of  the 
deed,  but  in  the  meantime  it  is  held  in  trust  for  him.  Since  he  has 
stipulated  that  he  is  not  to  receive  possession  until  a  future  date, 
namely,  the  time  the  deed  is  to  be  delivered  to  him,  he  is  not  entitled 
to  the  fruits  of  possession,  which  are  the  current  avails  of  the  land, 
but  he  is  vested  with  the  beneficial  ownerahip  of  the  property,  and 
any  increase  of  value  or  decrease  therein  inures  to  him,  and  the  loss 
or  destruction  of  the  property  falls  upon  him  and  not  upon  the  vendor, 
(pp.  780,  783.) 

JUDICIAL  SALE — ^Destruction  of  Property  Pending  Confirma- 
tion.— Where,  subsequent  to  a  judicial  sale  and  the  signing  of  the  con- 
ditions of  sale  by  the  purchaser,  but  prior  to  confirmation,  the  prop- 
erty is  destroyed,  the  purchaser  must  sustain  the  loss,  and  will  not  be 
relieved  from  his  contract  because  of  such  destruction,     (p.  783.) 

INSURANCE. — The  Purchaser  at  a  Judicial  Sale  has,  prior  to 
obtaining  the  officer's  deed  or  possession,  an  insurable  interest  in  thg 
property,     (p.  783.) 

The  petitioner  at  a  sale  by  the  sheriff  of  Hudson  county 
under  a  writ  of  fieri  facias  bid  in  certain  improved  property 
for  two  thousand  three  hundred  dollars  and  signed  the  usual 
conditions  of  sale.  On  the  night  after  the  sale  a  house  on  the 
premises  was  destroyed  by  fire.  The  purchaser  then  filed 
his  petition  praying  to  be  relieved  from  his  bid  or  due  allow- 
ance of  a  deduction  therefrom  of  the  amount  of  the  loss 
occasioned  by  the  fire. 

Maximilian  T.  Rosenberg,  for  Gormley,  petitioner. 

William  R.  Barricklo,  for  the  complainant. 

Peter  Stillwell,  for  David  and  Nellie  Brown,  defendants. 

408  GARRISON,  V.  C.  The  fact  that  this  petition  is  filed 
before  the  date  fixed  for  the  confirmation  of  the  sale  does 
not,  in  my  view,  affect  the  principle  which  should  be  applied 
in  the  decision  of  the  case. 

This  is  a  foreclosure  suit,  and  the  statute  requiring  con- 
firmation is  the  act  of  March  12,  1880 :  Gen.  Stats.,  p.  2111, 
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sec.  45.  This  statute  and  rule  205  of  this  court  concerning 
the  same  subject  matter  recently  received  judicial  construction 
in  this  court  in  the  case  of  Oakley  v.  Shaw  (N.  J.  Eq.),  69 
Atl.  462.  In  that  case  the  court  refers  to  many  of  the  cases 
upon  this  subject  matter,  and  reaches  the  conclusion  "that 
the  only  office  of  a  written  objection  to  the  confirmation  of 
a  sheriff's  sale  in  foreclosure,  under  the  act  of  IMarch  12,  1880, 
and  rule  205  of  this  court,  is  to  urge  the  overthrow  of  a  sale 
upon  the  sole  ground  that  the  property  did  not  bring  the 
highest  and  best  price  that  could  be  obtained  for  it  in  cash, 
and  that  an  attack  upon  the  sale  on  any  other  ground  must 
be  made  the  basis  of  independent  action  either  by  bill  or 
petition":  See,  also,  Bethlehem  Iron  Works  v.  Philadelphia 
etc.  R.  R.  Co.,  49  N.  J.  Eq.  356,  23  Atl.  1077,  and  Fleming 
V.  Fleming  Hotel  Co.,  70  N.  J.  Eq.  509,  61  Atl.  157.  Any 
effort  on  behalf  of  the  purchaser  at  the  sale  to  be  relieved  of 
his  purchase  must  be  by  some  independent  proceeding  and 
not  by  mere  objections  to  confirmation,  and  may  be  by  peti- 
tion. 

Since  the  statute  in  question,  which  requires  confirmation, 
has  been  judicially  held  to  have  been  enacted  for  the  purpose 
of  enabling  the  court  before  the  sale  is  carried  out  to  be  as- 
sured ***^  that  the  property  has  brought  the  best  and  highest 
price  obtainable  in  cash  at  the  time  of  the  sale,  the  court,  in 
this  case,  must  treat  this  sale  as  if  it  were,  or  were  about  to 
be,  confirmed,  and  as  it  would  treat  either  a  confirmed  sale 
or  one  that  required  no  confirmation,  because  there  is  nothing 
before  me  to  show  that  the  property  did  not  bring  the  price 
obtainable  in  cash  at  the  time  of  the  sale,  and  nothing  to  show 
that  the  sale  was  not  properly  conducted  and  should  not 
therefore  be  confirmed. 

The  practice  of  the  English  court  of  chancery  in  opening 
sales  whenever  an  offer  of  a  larger  amount  for  the  property 
was  made  was  discarded  and  not  adopted  in  this  state :  Mor- 
risse  v.  Inglis,  46  N.  J.  Eq.  306,  19  Atl.  16 ;  Rogers  v.  Rogers 
Locomotive  Co.,  62  N.  J.  Eq.  Ill,  50  Atl.  10 ;  Fleming  v.  Flem- 
ing Hotel  Co.,  70  N.  J.  Eq.  509,  61  Atl.  157. 

The  English  practice  treats  the  bidder  in  the  light  of  one 
who  has  made  an  oft'er  to  be  reported  to  the  court,  and  if  a 
larger  offer  is  made  bj^  another,  the  sale  to  the  former  is  not 
confirmed.  This  is  so  radically  different  from  our  practice 
that  the  English  authorities  will  have  to  be  viewed  with  great 
caution,  particularly  those  which  lay  stress  upon  the  effect  of 
confirmation. 

There  are  some  cases  in  England  which  hold  that  there  is 
no  contract  until  the  court  has  confirmed  the  bidding  in  the 
master's  office,  but  even  these  cases  are  doubted  by  later  de- 
cisions, and  it  would  not  seem,  from  a  consideration  of  the 
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English  authorities,  that  such  was  now  the  rule  there.  How- 
ever that  may  be,  after  the  courts  in  England  have  once  de- 
termined that  the  contract  of  sale  was  complete,  whether  they 
fixed  that  period  at  the  time  of  the  sale  or  at  the  time  of  the 
confirmation,  they  then  applied  the  rule  concerning  the  rights 
and  responsibilities  of  the  parties  which,  I  think,  is  the  correct 
rule,  and  which  I  shall  formulate  and  state  hereafter. 

Ex  parte  Minor,  11  Ves.  Jr.  558:  The  estate  of  a  lunatic 
was  sold  before  the  master  on  the  9th  of  February,  1805. 
On  the  26th  of  February  there  was  a  petition  that  the  report 
of  the  master  might  be  confirmed.  On  the  28th  of  February 
there  was  a  fire,  and  this  was  a  petition  by  the  purchaser  to 
have  the  value  of  the  premises  destroyed  ascertained  and  the 
amount  deducted  ^^^  from  the  purchase  money.  The  argu- 
ment on  behalf  of  the  petitioner  was  that  it  was  necessary  to 
distinguish  this  case  from  those  cases  in  England  which  are 
cited  in  his  brief  and  which  hold  that  from  the  date  of  the 
contract  of  purchase  the  purchaser  was,  in  equity,  the  owner 
to  all  intents  and  purposes,  and  should  gain  or  suffer,  as  the 
case  might  be,  by  changes  in  the  subject  matter  of  the  sale, 
because  in  this  case  the  highest  bidder  could  not  be  considered 
the  owner  until  the  confirmation  of  the  report,  and  if  the 
premises,  by  accident,  were  increased  in  value,  as  by  the  dis- 
covery of  a  mine,  the  court  would  require  an  increase  of  price 
(citing  cases) . 

The  contrary  argument  was  that,  referring  to  all  legal  and 
equitable  consequences  attaching  to  sales,  the  court  could  not 
properly  distinguish  sales  before  masters  from  sales  in  any 
other  manner,  and  that  from  the  time  the  purchaser  signs  the 
master's  book,  and  has  the  report  declaring  him  the  purchaser, 
all  those  consequences  must  follow. 

Lord  Chaneellor  Eldon,  upon  the  argument,  said:  "The 
question  must  depend  upon  the  point.  What  is  the  date  and 
time  of  the  contract  at  which  it  can  be  said  to  have  been  com- 
plete? Is  the  bidding  in  the  master's  office  the  contract  be- 
tween the  court  and  the  bidder,  or  only  an  authority  to  the 
master  to  tell  the  court  that,  if  the  court  approves,  the  court 
may  make  a  contract  with  him  (the  purchaser)  upon  the 
terms  proposed?"  Subsequently,  his  lordship  determined 
that  the  loss  must  fall  upon  the  vendor. 

The  same  judge,  in  the  case  of  Anson  v.  Towgood,  de- 
cided in  1820,  about  fifteen  years  after  the  previous  case,  said, 
concerning  a  sale  before  a  master:  "Can  anything  turn  upon 
the  report  not  being  confirmed?  There  was  a  case  aliout  a 
house  being  burned  down  before  the  confirmation  of  the  re- 
port (Ex  parte  Minor,  11  Ves.  559),  but  if  the  tenant  for 
life  had  died  the  same  night,  must  not  the  purchase  money 
have  been  paid?     The  report,  I  think,  when  confirmed,  must 
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have  relation  back  to  the  purchase,  and  the  contract,  I  ap- 
prehend, was  made  the  moment  that  the  purchaser's  name  was 
entered  in  the  master's  book." 

And  in  Millican  v.  Vanderplank,  11  Hare,  135,  decided  in 
1853,  the  vice-chancellor.  Sir  W.  Page  Wood  (at  page  140), 
says:  ***  "There  are  material  distinctions  between  a  sale  by 
private  eontract  and  a  sale  by  auction  before  the  master  in 
the  ordinary  view.  Sales  by  auction  before  the  master  are 
of  a  peculiar  character.  The  person  who  is  the  highest  bidder 
knows  that  he  is  not  the  purchaser  until  the  confirmation  of 
the  report,  and  that,  until  such  confirmation,  any  stranger 
may  apply  to  the  court  to  open  the  biddings,  and  that,  upon 
such  an  application,  the  party  making  it  does  not  necessarily 

become   himself   the   purchaser and   the   property   is 

again  put  up  to  auction.  All  persons  bidding  at  sales  before 
the  master  are  aware  that  they  are  of  this  peculiar  character. 
I  cannot,  however,  concur  in  the  argument  which  was  ad- 
dressed to  me  in  this  case,  that  a  distinction  between  sales 
by  auction  and  private  contract  was  that  the  purchaser  was 
not  bound  in  the  former  case  until  the  confirmation  of  the  re- 
port. 

"Lord  St.  Leonards,  in  Vesey  v.  Elwood,  3  Dr.  &  W.  74, 
after  considering  the  cases  of  Ex  parte  Minor,  11  Ves.  559, 
and  Anson  v.  Towgood,  2  Jac.  &  W.  637,  came  to  the  conclu- 
sion that  the  purchaser  was  bound  before  the  confirmation 
of  the  contract  by  the  court.  He  held  this  in  the  strongest 
case  which  can  be  supposed,  in  which  a  life  dropped  in  the 
meantime  before  the  purchaser  could,  according  to  the  practice 
of  the  court,  have  confirmed  the  report. ' ' 

In  the  case  of  Robertson  v.  Skelton,  12  Beav.  260,  the 
master  of  the  rolls.  Lord  Langdale,  held:  "By  the  established 
rule  of  the  court  the  purchaser  is  to  be  considered,  in  fact, 
as  the  owner  of  the  estate  from  the  date  of  the  order  confirm- 
ing the  report,  and  any  deterioration  of  the  property  arising 
from  accident,  as  by  fire,  without  the  fault  of  the  vendor,  falls 
upon  the  purchaser."  In  this  case  two  houses  were  sold  by 
auction  in  a  creditor's  suit.  By  the  conditions  of  sale  the 
purchaser  was  to  get  the  report  confirmed  before  the  8th  of 
August,  1846,  and  pay  his  purchase  money  into  court  before 
the  12th  of  November,  1846,  and  be  let  into  possession  as  from 
the  29th  of  September,  1846.  After  the  confirmation,  but 
before  he  paid  his  purchase  money  and  obtained  the  convey- 
ance and  possession,  part  of  the  property  fell  down  and  had 
to  be  repaired.  It  was  held  that  the  loss  fell  upon  '**2  the 
vendee.  No  point,  of  course,  was  involved  in  this  case  as  to 
the  matter  of  confirmation. 

In  New  Jersey  the  courts  have  always  endeavored  to  give 
the  greatest  stability  to  judicial  sales,  and  upheld  them  unless 
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there  was  some  strong,  equitable  or  legal  reason  to  the  con- 
trary. 

"A  purchaser  at  an  official  sale  becomes  invested  with  a 
fixed  and  definite  legal  right,  which  is  recognized  and  enforced 
by  the  law,  and  of  which  he  cannot  be  deprived  except  upon 
some  legal  or  equitable  ground":  Chamberlain  v.  Lamed, 
32  N.  J.  Eq.  295.  See,  also,  cases  cited  in  Palladino  v.  Hil- 
pert,  72  N.  J.  Eq.  270,  65  Atl.  721. 

This  right  of  the  purchaser,  in  those  cases  in  which  con- 
firmation is  required,  is  fixed,  though  defeasible,  and  is  sub- 
ject to  be  defeated  if  the  court  refuses  to  confirm  the  sale, 
but,  notwithstanding  this,  the  right  of  the  purchaser  and  the 
correlative  rights  of  the  judicial  officer  are  established  at  the 
time  of  the  sale  and  by  the  contract  then  made. 

In  my  view,  there  is  no  real  distinction  in  this  state  in  re- 
spect to  the  principles  to  be  applied  respecting  the  rights  of 
the  parties  between  judicial  sales  and  other  similar  sales  volun- 
tarily made  between  parties. 

The  judicial  sale  is  made  by  the  officer  in  whom  the  law  has 
lodged  the  power  to  make  the  sale.  The  fact  that  it  is  in  in- 
vitum,  and  that  the  officer  is  only  exercising  a  power  and  has 
not  title,  does  not,  in  my  view,  in  any  way  alter  the  rules  to  be 
applied  when  the  contract  has  once  been  made. 

Since  there  exists  a  parallel  line  of  decisions  which  are 
contradictory  and  confusing  upon  this  point,  it  will  be  neces- 
sary to  consider  them  in  order  to  reach  a  clear  determination 
and  conclusion. 

In  Den  v.  Steelman,  10  N.  J.  L.  193,  Chief  Justice  Ewing, 
in  the  supreme  court,  held  that  the  substantial  part  of  a  judi- 
cial sale  was  the  delivery  of  the  deed  by  the  sheriff  to  the  pur- 
chaser and  that  everything  related  to  that;  and  he  further 
held  that  under  our  law  the  exercise  by  the  sheriff  of  the 
power  of  sale  vested  in  him  did  not  become  eft'ective  until  he 
delivered  the  deed,  and  that,  therefore,  there  was  no  relation 
*^^  back  to  the  date  of  the  sale  (when  the  contract  between 
the  purchaser  and  the  sheriff  was  entered  into).  He  there- 
fore held  that  the  law  which  would  obtain  as  between  a 
voluntary  vendor  and  vendee  did  not  apply  as  between  sheriff 
and  purchaser.  The  decision  in  the  case  involved  these  facts : 
A  sale  under  a  judgment  by  a  sheriff  who  made  a  contract 
with  A  as  purchaser.  Before  the  sheriff's  deed  was  delivered 
to  A  a  judgment  was  recovered  by  B  against  A.  Under  B's 
judgment  against  A,  A's  interest  in  the  premises  purchased 
by  him  at  the  sheriff's  sale  aforesaid  was  attempted  to  be  sold, 
and  the  contest  was  between  the  respective  titles.  The  court 
held  that  whatever  right  A,  the  purchaser  at  the  first  sale, 
had,  it  was  not  such  as  was  subject  to  execution  under  a  writ 
of  fieri  facias  issued  on  a  common-law  judgment. 
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Since  there  was  no  provision  in  any  of  the  statutes  which 
subjected  an  equitable  estate  to  levy  and  sale  under  a  common- 
law  judgment,  this  decision  seems  to  me  to  be  unexceptionable, 
but  the  reasoning  of  tue  chief  justice  concerning  these  other 
matters  does  not  seem  to  me  to  have  been  necessary  for  the 
decision  of  the  case. 

His  reasoning,  however,  was  adopted  in  other  cases :  Bloom 
v.  Welsh,  27  N.  J.  L.  177 ;  Disborough  v.  Outcalt,  1  N.  J.  Eq. 
298 ;  Ketchum  v.  Johnson's  Exrs.,  4  N.  J.  Eq.  370 ;  Pearman  v. 
Gould,  42  N.  J.  Eq.  4,  5  Atl.  811 ;  and  particularly  by  Chan- 
cellor Magie  in  the  case  of  Thompson  v.  Ramsey,  72  N.  J.  Eq. 
457,  66  Atl.  588,  with  which  I  shall  deal  hereafter. 

Parallel  with  these  cases,  and  not  adverting  to  them,  there 
were  the  decisions  in  Morse  v.  Hackensack  Savings  Bank.  47 
N.  J.  Eq.  279,  20  Atl.  961,  12  L.  R.  A.  62,  Wimpfheimer 
V.  Prudential  Ins.  Co.,  56  N.  J.  Eq.  585,  39  Atl.  916,  First 
Nat.  Bank  v.  Thompson,  61  N.  J.  Eq.  188,  48  Atl.  333,  and 
Carpenter  v.  Shanley,  75  N.  J.  Eq.  369,  138  Am.  St.  Rep.  576, 
73  Atl.  64,  where  exactly  the  opposite  is  held,  namely,  that 
the  substantial  thing  in  a  judicial  sale  is  the  ***  contract 
made  at  the  time  of  the  sale  between  the  officer  and  the  pur- 
chaser, and  that  the  delivery  of  the  deed  is  a  mere  ministerial 
act  on  the  part  of  the  judicial  officer,  a  mere  formality,  and 
that  when  it  is  delivered  it  relates  back  to  the  date  of  the 
sale. 

The  sheriff  or  other  judicial  officer  is  held  to  be  the  agent 
appointed  by  law  for  the  person  or  persons  whose  rights  are 
to  be  disposed  of  (Brady  v.  Carteret  Realty  Co.,  67  N.  J.  Eq. 
641,  110  Am.  St.  Rep.  502,  60  Atl.  938,  3  Ann.  Cas.  421),  and 
the  statute  prescribes  that  the  deed  of  conveyance  which  he 
shall  give  "shall  transfer  to  or  vest  in  the  said  purchaser  as 
good  and  perfect  an  estate  to  the  premises  therein  mentioned 
as  the  person,  against  whom  the  said  Avrit  or  writs  of  execution 
were  issued,  was  seised  of  or  entitled  to  at  or  before  the  said 
judgment;  and  as  fully,  to  all  intents  and  purposes,  as  if  such 
person  had  sold  the  said  lands,  tenements,  hereditaments  and 
real  estate  to  such  purchaser  and  had  received  the  considera- 
tion money,  and  signed,  sealed  and  delivered  a  deed  for  the 
same. ' ' 

By  what  seems  to  me  to  be  a  perfect  analogy,  it  must  there- 
fore be  held  that  when  this  legal  agent,  namely,  the  judicial 
officer,  oljserving  proper  legal  formalities,  at  a  public  sale 
strikes  off  the  property  to  a  purchaser,  who  thereupon  signs 
the  conditions  of  sale,  thereby  entering  into  a  contract  to  pur- 
chase the  premises  named  at  the  price  named,  the  situation 
is  exactly  the  same  as  if  the  contract  were  between  private 
parties.  The  sheriff  is  vested  by  law  with  the  power,  on  be- 
half of  the  persons  against  whom  he  holds  the  writ,  to  sell 
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the  property.  This  he  does,  and  a  written  contract  satisfying 
the  statute  of  frauds  is  then  made.  I  cannot  perceive  any 
reason  why  the  same  principles  should  not  control  the  parties 
with  respect  to  this  contract  as  would  control  private  parties 
voluntarily  entering  into  a  similar  one. 

Nor  can  I  perceive  why,  when  the  deed  which  the  judicial 
officer  subsequently  gives  is  delivered,  it  should  not  relate 
back  to  the  time  of  the  contract  which  undoubtedly,  in  my 
view,  is  the  substantial  thing  in  the  transaction.  The  fact 
that  the  deed  is  not  to  be  delivered  at  once,  and  that  in  the 
meantime,  under  the  law,  the  purchaser  is  not  entitled  to 
possession,  and  is  not  ^^^  entitled  to  possession  until  he  se- 
cures his  deed,  does  not  affect  the  situation  as  equity  views 
it. 

Chancellor  Magie,  in  the  case  of  Thompson  v.  Ramsey,  72 
N.  J.  Eq.  457,  66  Atl.  588,  reverted  to  and  depended  upon 
the  doctrine  of  Den  v.  Steelman,  10  N.  J".  L.  193,  and  refused 
to  adopt  the  doctrine  enunciated  by  Mr.  Justice  Depue  in 
Morse  v.  Hackensack  Savings  Bank,  47  N.  J.  Eq.  279,  20  Atl. 
961,  12  L.  R.  A.  62,  because  he  held  that  the  doctrine  enun- 
ciated in  the  last-named  case  that  the  contract  between  the 
judicial  officer  and  the  purchaser  was  the  substantial  thing, 
and  the  delivery  of  the  deed  a  mere  formality,  which,  when 
delivered,  related  back  to  the  date  of  the  contract,  was  not 
necessary  to  the  decision  of  that  case,  and  was  therefore  obiter. 
The  chancellor  thereupon  refused  to  consider  Morse  v.  Hacken- 
sack Savings  Bank  as  a  precedent,  and  discarded  the  reason- 
ing therein  in  favor  of  the  reasoning  of  Chief  Justice  Ewing 
in  Den  v.  Steelman. 

I  do  not  think  it  is  clear  by  any  means  that  the  expression  of 
opinion  by  Mr.  Justice  Depue  in  JMorse  v.  Hackensack  Savings 
Bank  concerning  this  matter  was  obiter,  and,  in  my  view,  it 
was  nece.ssary  for  him  to  decide  the  point  in  question  to  reach 
the  decision  which  the  court  did  upon  the  facts  in  that  case. 
In  that  case  Terhune  was  the  executor  of  his  father's  will  and 
was  also  one  of  the  devisees  thereunder.  Upon  a  judgment 
obtained  against  him  his  interest  as  heir  was  set  up  and  sold 
by  the  sheriff  on  the  29th  of  August,  1888,  to  the  bank.  On 
the  twenty-second  day  of  September,  1888,  Terhune,  exercis- 
ing the  power  of  sale  vested  in  him  by  the  will,  sold  all  of  the 
lands  of  which  his  father  was  seised  to  ]\Iorse  and  immediately 
gave  him  a  deed  which  was  immediately  recorded.  The 
sheriff's  deed  was  not  delivered  to  the  bank  (the  purchaser 
at  the  sh('riff"s  sale)  until  five  days  thereafter,  namely,  on  the 
27th  of  September,  1888.  The  contest  was  between  the  bank 
and  Morse. 

A  perfectly  familiar  principle  was  involved  in  the  suit, 
namely,  that  the  title  which  descended  to  the  heir  was  subject 
to  be  defeated  by  the  exercise  by  the  executor  of  the  power  of 
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sale  contained  in  the  will.  That  power  of  sale,  when  exe- 
cuted', related  back  to  the  date  of  the  death,  when  the  will  be- 
came operative,  and  cut  out  the  right  of  the  heir  and  those 
who  claimed  by,  through  or  under  the  heir. 

^^^  Of  course,  if  the  executor  had  exercised  the  power  of 
sale  before  the  rights  of  the  bank  had  attached — that  is  to  say, 
before  those  who  claimed  under  the  heir  had  any  rights — there 
would  have  been  no  occasion  for  any  extended  discussion,  and 
no  issue  calling  for  the  application  of  any  principle  except- 
ing the  perfectly  familiar  one  above  mentioned.  But  it  is 
obvious,  from  the  opinions  in  the  court  of  chancery  (46  N.  J. 
Eq.  161,  18  Atl.  367),  and  in  the  court  of  errors  and  appeals, 
supra,  that  other  issues  were  in  the  suit  and  were  determined. 

The  bank  took  the  ground  that,  notwithstanding  the  familiar 
principle  above  alluded  to,  it  was  not  operative  in  this  case, 
because,  having  acquired  their  title  through  the  heir  before 
the  exercise  by  the  executor  of  the  power  of  sale,  they  had  the 
right  to  hold  the  title  as  against  the  purchaser  at  the  ex- 
ecutor's sale  on  account  of  certain  equities  which  they  urged. 
In  the  court  of  chancery  this  claim  was  held  to  be  good.  In 
the  court  of  errors  and  appeals  it  was  first  held  that,  under 
the  law,  the  purchaser  at  the  sheriff's  sale  did  convey  a  title 
prior  in  point  of  time  to  that  of  the  purchaser  at  the  executor's 
sale,  and  therefore  was  in  a  position  to  urge  the  equities  in 
his  behalf  which  he  had  raised  and  which  had  been  considered 
in  the  court  of  chancery. 

The  investigation  of  the  court  of  errors  and  appeals  into 
these  issues  resulted  favorably  to  the  defendant,  and  resulted 
in  a  reversal  of  the  court  of  chancery. 

But  upon  the  point  which  we  are  considering,  the  court  of 
errors  and  appeals  affirmed  the  position  taken  in  the  court  of 
chancery.  Mr.  Justice  Depue  upon  this  point  held:  "The 
date  of  the  delivery  of  the  sheriff's  deed  is  a  circumstance 
of  no  importance.  A  purchaser  at  a  sheriff's  sale  acquires  by 
the  act  of  purchase  a  right  to  a  conveyance  of  the  premises 
in  pursuance  of  the  sale.  The  delivery  by  the  officer  of  a 
deed  is  a  mere  ministerial  act  which  the  officer  is  required 
to  perform  to  consummate  the  sale  and  vest  in  the  purchaser 
a  title  in  compliance  with  the  law  under  which  the  sale  was 
made. 

"The  sheriff's  deed,  when  delivered,  has  relation  back  to 

the  time  of  the  sale  of  which  it  is  the  consummation 

As  a  conveyance  of  the  property  the  executor's  deed  (which, 
it  ^^"^  will  be  recalled,  was  made,  dated,  delivered  and  re- 
corded September  22d)  was,  in  legal  effect,  subsequent  in 
point  of  time  to  the  sheriff's  deed  to  the  complainant  (which, 
it  will  be  recalled,  was  made,  executed  and  delivered  on  the 
twenty-seventh  day  of  the  same  September)." 

The  cases  which  have  followed  this  decision  and  adopted  its 
finding  upon  this  point  have  been  given,  supra. 
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I  incline  to  the  opinion  that  this  case  is  a  precedent.  I  also 
incline  to  the  opinion  that,  upon  reason  as  well  as  upon  au- 
thority, the  doctrine  therein  enunciated  is  the  correct  one. 

If  I  am  correct  upon  this  matter,  the  result  is  that  the  con- 
fusion both  of  decision  and  reasoning  arising  out  of  the  con- 
tradictory nature  of  the  respective  cases  above  mentioned  is 
dissipated,  and  our  rule  is  that  the  giving  of  the  sheriff's  deed 
is  a  mere  ministerial  act,  and  is  not  the  substantial  part  of  a 
judicial  sale,  and,  when  given,  relates  back  to  the  sale  and  the 
contract  there  made,  with  the  result,  likewise,  that  such  con- 
tract is  then  to  be  treated,  as  previously  stated,  just  as  a 
similar  contract  voluntarily  entered  into  between  private  par- 
ties concerning  the  same  subject  matter  would  be  treated. 

That  this  latter  is  the  case  seems  to  me  to  be  borne  out  by 
those  authorities  which  hold  that  upon  such  a  contract  an  ac- 
tion at  law  will  lie  by  either  party  against  the  other  for  a 
breach  (Townshend  v.  Simon,  .38  N.  J.  L.  239;  Smith  v.  Cun- 
ningham, 69  N.  J.  Eq.  622,  61  Atl.  561),  or  a  bill  in  equity 
will  lie  by  either  party  for  the  specific  performance  of  the 
contract:  Ely  v.  Perrine,  2  N.  J.  Eq.  396;  Bowne  v.  Ritter, 
26  N.  J".  Eq.  456. 

The  whole  matter  is  so  well  expressed  by  Chief  Justice 
Depue  in  the  case  of  Townshend  v.  Simon,  38  N.  J.  L.  239, 
that  a  quotation  will  be  useful.  Commenting  upon  cases 
which  hold  a  contrary  doctrine  to  the  one  which  he  approved, 
and  with  respect  to  one  of  them  which  held  that  the  signing 
of  conditions  of  sale  was  a  mere  submission  to  the  authority 
of  the  court,  and  not  a  contract  either  with  the  sheriff  or  the 
plaintiff,  he  said:  "The  argument  by  which  this  conclusion 
*^®  was  reached  was  that  the  memorandum  lacked  the  essen- 
tial elements  of  a  contract,  not  only  in  parties  but  also  in 
mutuality  and  consideration.  Inasmuch  as  the  legal  results 
of  a  purchase  at  a  sheriff's  sale  are  an  obligation  on  the  part 
of  the  officer  to  convey,  and  on  the  part  of  the  purchaser  to 
accept  a  conveyance  and  pay  the  purchase  money,  it  is  diffi- 
cult to  perceive  wherein  the  undertaking  is  deficient  in  either 
mutuality  or  consideration.  The  duty  of  the  officer  to  make 
conveyance  of  the  lands  on  his  acceptance  of  the  bid  of  the 
successful  bidder,  and  his  power  to  transfer  to  the  purchaser 
the  title  he  is  selling,  are  as  much  a  consideration  as  his  ability 
to  pass  the  property  and  chattels  on  the  sale  of  personal  prop- 
erty. The  only  difference  is  that  property  in  chattels  passes 
by  the  sale,  whereas,  on  a  sale  of  lands,  a  deed  is  necessary  to 
convey  the  legal  title.  The  rights  of  the  buyer,  in  both  in- 
stances, are  fixed  when  the  bid  is  accepted.  Whatever  else 
is  necessary  to  complete  the  transaction  is  merely  a  com- 
pliance with  the  forms  of  passing  title  to  land.  Each  party, 
it  is  admitted,  may  compel  performance  by  the  other  by  the 
intervention  of  the  court  out  of  which  the  process  issued.     A 
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more  decided  illustration  of  consideration  and  mutuality  of  a 
contract  can  scarcely  be  found.  The  same  elements  of  mu- 
tuality and  consideration  are  present  in  a  sale  by  an  officer 
having  power  to  sell  and  ability  to  make  convej^ance,  as  attend 
a  sale  by  an  owner  at  public  auction."  And  on  page  244: 
"The  notion  that  the  contract  is  with  the  court  is  too  fanciful 
to  merit  much  consideration.  It  is  regarded  as  such  a  con- 
tract as  may  be  made  the  ground  of  a  bill  for  specific  perform- 
ance in  the  name  of  the  officer." 

And  in  those  cases  in  which  the  court  itself  is  requested  by 
the  purchaser  to  relieve  him  of  his  purchase,  the  matter  is 
dealt  with  as  if  it  were  an  action  of  specific  performance,  and 
the  same  principles  are  applied :  McCarter  v.  Finch,  55  N.  J. 
Eq.  245,  36  Atl.  937;  Campbell  v.  Parker,  59  N.  J.  Eq.  342,  45 
Atl.  116. 

In  my  view,  therefore,  the  correct  rule  to  be  applied  in  our 
jurisdiction  is  that  the  purchaser  at  a  judicial  sale  enters  into 
a  contract  with  the  officer  to  which  the  same  principles  should 
'*^®  be  applied  which  are  applicable  to  a  similar  contract  be- 
tween private  parties  voluntarily  entered  into.  And  the  fact 
that  by  the  terms  of  the  contract  the  purchaser  is  not  entitled 
to  possession  until  a  future  date  does  not  in  any  way  alter 
the  legal  or  equitable  rights  of  the  parties. 

The  legal  title  does  not  vest  in  the  purchaser  until  the  de- 
livery of  the  deed,  but  in  the  meantime  it  is  held  in  trust  for 
him.  Since  he  has  stipulated  that  he  is  not  to  receive  posses- 
sion until  a  future  date,  namely,  the  time  when  the  deed  is  to 
be  delivered  to  him,  he  is  not  entitled  to  the  fruits  of  posses- 
sion, which  are  the  current  avails  of  the  land.  There  are 
numerous  cases,  which  I  shall  not  stop  to  cite,  which  hold  that 
until  he  is  entitled  to  possession  he  is  not  entitled  to  such 
avails.  But  excepting  with  respect  to  the  time  when  he  is 
entitled  to  possession  and  the  fruits  of  possession,  the  contract 
vests  the  beneficial  ownership  of  the  property  in  such  pur- 
chaser, and  any  increase  of  value  or  decrease  therein  inures 
to  him. 

In  other  jurisdictions  the  rule  is,  in  some,  as  above  stated, 
and  in  others  otherwise  by  reason  of  their  statutes,  and  in 
some  it  is  otherwise  by  reason  of  the  different  view  which  the 
court  in  question  takes  of  the  situation  arising  out  of  a  judi- 
cial sale. 

Much  care  must,  of  course,  be  exercised  in  reading  cases 
from  other  jurisdictions,  to  observe  the  extent  to  which  they 
are  affected  by  statute.  Many  of  the  cases  will  be  found 
gathered  in  the  note  to  Robertson  v.  Van  Cleave,  15  L.  R.  A. 
68.  See,  also,  Yeazel  v.  White,  40  Neb.  432,  58  N.  W.  1020, 
24  L.  R.  A.  449,  and  Vance 's  Admr.  v.  Foster,  9  Bush,  389. 

And  in  disposing  of  a  ease  arising  under  the  laws  of  Ne- 
braska— the  courts  of  which  hold  that  the  confirmation  of  the 
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sale  is  necessary  to  its  completion — the  supreme  court  of  tlie 
United  States,  in  the  case  of  Woodworth  v.  Northwestern  Ins. 
0>.,  185  U.  S.  354,  22  Sup.  Ct.  Rep.  676,  46  L.  ed.  945,  said : 
"The  claim  in  the  case  at  bar  is  for  the  rents  and  profits  of 
the  land,  which  accrued  and  were  collected  by  the  mortgagor 
after  the  entry  of  the  order  of  confirmation  of  the  sale. 
Upon  general  principles,  independent  of  the  decisions  of  the 
courts  of  Nebraska,  we  would  be  constrained  to  hold  that, 
under  the  circumstances  present  in  the  case  at  bar,  ....  the 
purchaser  acquired,  as  against  the  ^^**  mortgagor,  by  rela- 
tion, both  the  legal  and  equitable  title  to  the  land  purchased, 
at  least  as  of  the  date  of  the  order  of  confirmation  of  the  sale." 

And  in  the  brief  of  counsel  in  that  case  there  will  be  found 
many  cases  to  support  the  principle  there  enunciated  that  the 
general  equitable  rule  carries  the  title  back  by  relation 
to  the  date  of  the  sale  so  as  to  award  to  the  purchaser  the 
intermediate  rents.  And  the  case  of  Woodworth  v.  North- 
western Ins.  Co.,  above  cited,  was  followed  in  Brown  v.  North- 
western Ins.  Co.,  119  Fed.  148,  55  C.  C.  A.  654.  See,  also, 
Missouri  Valley  Land  Co.  v.  Barwick,  50  Kan.  61,  31  Pac. 
685. 

I  am  of  opinion,  therefore,  as  I  have  heretofore  stated,  that 
under  our  decisions  and  statutes  the  proper  holding  is  that 
the  judicial  officer  and  the  purchaser  at  a  foreclosure  sale 
(and  probably  this  applied  to  all  similar  judicial  sales)  stand 
in  a  similar  position  to  parties  who  have  contracted  in  writ- 
ing for  the  purchase  and  sale  of  real  estate. 

If  this  is  so,  the  disposition  of  the  precise  point  in  the  case 
at  bar  is  not  difficult. 

The  note  to  Bowen  v.  Lansing,  57  L.  R.  A.  643,  gathers  up 
the  cases  from  many  of  the  jurisdictions  concerning  the  rights 
of  vendors  and  vendees  in  land  contracts,  and  the  conclusion 
to  that  note  so  well  states  what  the  cases  hold  that  I  shall 
quote  it : 

"Under  the  familiar  doctrine  that  equity  considers  as  done 
that  which  was  agreed  to  be  done,  a  contract  for  the  sale  of 
land  operates  as  an  equitable  conversion.  The  vendee  takes 
an  equitable  title,  and  his  interest  under  the  contract  becomes 
realty;  in  case  of  his  death  before  the  conveyance  is  made  the 
title  descends  to  his  heirs ;  he  is  entitled  to  all  benefits  attach- 
ing to  the  property,  and  must  bear  all  losses,  unless  the  con- 
tract shows  a  contrary  intention  on  the  part  of  the  parties; 
he  may  execute  a  valid  mortgage  or  deed  of  the  property ;  and 
is  entitled  to  the  usual  benefits  attaching  to  the  ownership  of 
the  property,  subject,  however,  to  the  rights  of  the  vendor, 
who  holds  the  legal  title  as  security  for  the  payment  of  the 
purchase  money. 

"Conversely,  the  vendor's  interest  constitutes  personalty, 
and  on  his  death,  is  distributable  as  such.     He  holds  the  legal 
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title  as  trustee  for  the  purchaser  and  as  security  for  the  pay- 
ment of  the  purchase  money.  He  cannot  give  a  valid  deed  or 
mortgage  of  the  property  to  one  having  knowledge  of  the 
vendee's  equities,  though  he  may  transfer  his  interest  under 
the  contract.  The  decisions  are  conflicting  as  to  whether  a 
judgment  ^^*  against  him  constitutes  a  lien  on  the  property ; 
some  hold  that  it  does  not  constitute  a  lien,  while  others  hold 
that  it  constitutes  a  lien  on  his  interest  in  the  property  which 
may  be  sold  under  the  judgment. 

"The  doctrine  will  not  be  applied  where  it  is  apparent  from 
the  contract  that  the  parties  intended  that  it  should  not 
operate  as  an  equitable  conversion. 

"Neither  will  it  be  applied  where  the  contract  is  one  the 
specific  performance  of  which  cannot  be  enforced. 

"The  conversion  takes  place  at  the  time  of  the  execution 
of  the  contract,  even  though  the  purchaser  does  not  take  pos- 
session or  pay  the  purchase  price ;  though  in  some  cases  where 
the  decisions  were  based  on  the  language  of  the  particular 
contracts,  it  was  held  that  the  equitable  title  did  not  pass  until 
the  performance  of  certain  conditions." 

And  in  judicial  sales  it  should  be  noted  that  we  are  not  em- 
barrassed by  the  decisions  which  hold  that  the  equitable  title 
will  not  be  held  to  have  passed  in  those  cases  where  the  vendor 
was  not  in  a  position  to  make  a  good  title,  because,  in  judicial 
sales,  the  judicial  officer  is  always  in  a  position  to  make  such 
title  as  he  is  bound  to  give. 

Since  the  precise  point  involved  in  the  question  before  me 
is:  Upon  whom  should  fall  the  loss  occasioned  by  a  fire  oc- 
curring after  a  contract  of  sale  and  before  the  delivery  of  the 
deed,  I  would  particularly  direct  attention  to  that  portion  of 
the  above  note  which  appears  on  page  647,  under  the  subtitle 
I.  d.,  and  see,  also,  the  authorities  cited  in  29  American  and 
English  Encyclopedia  of  Law,  second  edition,  713. 

That  the  conclusions  reached  by  the  author  of  this  note  are 
fully  justified  by  the  course  of  decision  in  our  own  state  will 
be  found  by  consulting  the  following  authorities  in  addition 
to  those  cited  in  the  note  above  referred  to:  Miller's  Admr.  v. 
Miller,  25  N.  J.  Eq.  354;  reversed,  27  N.  J.  Eq.  514,  but  not 
on  this  point ;  Keep  v.  Miller,  42  N.  J.  Eq.  100,  6  Atl.  495 ; 
Coles  V.  Feeney,  52  N.  J.  Eq.  493,  29  Atl.  172;  Canfield  v. 
Canfield,  62  N.  J.  Eq.  578,  50  Atl.  471;  Marion  v.  Wolcott, 
68  N.  J.  Eq.  20,  59  Atl.  242. 

In  Grunauer  v.  Westchester  Fire  Ins.  Co.,  72  N.  J.  L.  289, 
62  Atl.  418,  3  L.  R.  A.,  N.  S.,  107,  it  was  ^22  held  that  "un- 
doubtedly such  contract  creates  the  relation  of  trustee  and 
cestui  que  trust  between  vendor  and  vendee.  It  produces  in 
equity  a  complete  transition  of  the  vendor's  holdings  from 
real  to  personal,  and  gives  the  vendee  the  equitable  owner- 
ship.   After  such  contract  the  vendor's  interest  is  no  longer 
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real  estate,  and  the  unpaid  purchase  money  is  personalty,  and 
goes  to  the  vendor's  personal  representative  in  case  of  his 

death Although  the  vendor  still  retains  the  legal  title 

to  the  land  agreed  to  be  sold  and  conveyed,  he  thereafter  holds 
it  only  as  a  trustee  for  the  vendee,  who  becomes  the  equitable 
and  beneficial  owner Under  such  a  contract  and  sur- 
render of  possession  the  vendee  becomes  the  beneficial  owner, 
and  loss  or  destruction  of  the  property  falls  upon  him  and  not 
upon  the  vendor,  and  many  cases  decided  in  other  jurisdic- 
tions directly  hold  such  contract  (either  with  or  without  trans- 
fer of  possession)  to  be  a  breach  of  the  condition  in  question." 
(Citing  cases.) 

The  "condition  in  question"  had  reference  to  the  condition 
in  an  insurance  policy  upon  the  premises  issued  to  the  vendor, 
which  provided  "that  if  any  change  ....  takes  place  in  the 
interest,  title  or  possession  of  the  subject  of  insurance  .... 
the  entire  policy  shall  be  void." 

It  has  been  consistently  held  that  by  a  completed  contract 
of  sale  the  vendee  acquires  an  insurable  interest  in  the  prem- 
ises, and  this  is  so,  irrespective,  in  my  view,  of  whether  or 
not  he  has  taken  possession.  It  is  not  the  fact  of  possession 
which  creates  the  beneficial  equitable  right  in  him;  it  is  by 
force  of  the  contract.  Both  the  vendor  and  the  vendee  have 
insurable  interests :  See  Grunauer  v.  Westchester  Fire  Ins.  Co., 
72  N.  J.  L.  289,  62  Atl.  418,  3  L.  R.  A.,  N.  S.,  107;  Marion  v. 
Wolcott,  68  N.  J.  Eq.  20,  59  Atl.  242;  Richards  on  Fire  In- 
surance, 295,  sec.  237.  See,  also,  the  following  cases  and  notes 
thereon :  Williams  v.  Lilley,  67  Conn.  50,  34  Atl.  765,  37  L.  R. 
A.  150 ;  Phinizy  v.  Guernsey,  111  Ga.  346,  36  S.  E.  796,  50  L. 
R.  A.  680;  Nanquin  v.  Texas  etc.  Co.,  95  Tex.  313,  67  S.  W. 
85,  58  L.  R.  A.  711;  Rawson  v.  Bethesda  Church,  221  111.  216, 
77  N.  E.  560,  6  L.  R.  A.,  N.  S.,  448 ;  Zcnor  v.  Hayes,  228  111. 
626,  81  N.  E.  1144,  13  L.  R.  A.,  N.  S.,  909. 

^^**  I  am  therefore  of  opinion,  in  the  case  in  hand,  that  the 
loss  occasioned  by  this  fire  falls  upon  the  purchaser  at  the 
sheriff's  sale.  The  result  is  that  the  petition  of  such  pur- 
chaser must  be  dismissed,  with  costs,  and  the  sale  be  confirmed. 


The  Bight  of  a  Purchaser  at  a  Judicial  Sale  is  Subject  to  he  Defeated 
ty  the  Court's  Eefusal  to  Confirm,  in  cases  where  confirmation  is  required, 
for  it  is  said  that  a  judicial  sale  is  never  complete  until  it  is  reported 
to  and  confirmed  by  the  court:  Note  to  Kirk  v.  Oakey,  135  Am.  St. 
Rep.  918.  Confirmation  relates  back  to  the  date  of  the  sale,  and  the 
purchaser  is  entitled  to  everything  he  would  have  been  cntitlel  to 
had  the  confirmation  and  conveyance  been  contemporaneous  with  tho 
sale;  and  the  confirmation  binds  the  purchaser:  Note  to  Watson  v 
Tromble,  29  Am.  St.  Eep.  497.  Title  does  not  pass  until  a  deed  is 
given:  International  Wood  Co.  v.  National  Assur.  Co.,  99  Me.  415,  105 
Me.  288;  Shirk  v.  Thomas,  121  Ind.  147,  16  Am.  St.  Eep.  381;  but, 
when  given,  it  relates  back  to  the  day  of  sale:  Knox  v.  Doty,  81  Kan. 
138,  135  Am,  St.  Rep.  351;  Pennsylvania  etc.  R.  R.  Co.  v.  Cleary,  125 
Pa.  442,  11  Am.  St.  Rep.  913.     The  relation  of  Bheriff's  deeds  is  dis- 
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cussed  in  the  note  to  Keaton  v.  Thomnsson's  Lessee,  58  Am.  Dec.  57. 
The  purchaser  is  vested  with  title  to  intermediate  rents:  Jashenosky 
V.  Volrath,  59  Ohio  St.  540,  69  Am.  St.  Rep.  786;  though  it  was  held  to 
the  contrary  in  Pearson  v.  Gillenwaters,  99  Tenn.  446,  63  Am.  St.  Rep. 
844.  That  a  purchaser  has  no  right  to  have  the  amount  of  an  im- 
provement assessment,  confirmed  after  the  confirmation  of  the  sale 
but  before  the  deliveiy  of  the  deed,  paid  out  of  the  purchase  money 
so  as  to  get  a  title  free  of  encumbrance,  see  Carpenter  v.  Shanley,  75 
N.  J.  Eq.  369,  138  Am.  St.  Rep.  576.  Whether,  when,  and  how  a  pur- 
chaser at  a  judicial  sale  may  object  to  title  is  the  subject  of  a  note 
to  Kirk  V.  Oakey,  135  Am.  St.  Rep.  917. 

A  Purchaser  at  a  Judicial  Sale  is  Bound  to  Comply  With  His  Bid, 
even  though  he  gets  no  title  to  the  property  offered  for  sale:  Pinkston 
V.  Harrell,  106  Ga.  102,  71  Am.  St.  Rep.  242;  and  it  is  not  necessary 
for  the  sheriff  at  an  execution  sale  to  tender  a  deed  to  the  purchaser 
in  order  to  hold  him  to  his  bid:  Dickson  v.  McCartney,  226  Pa.  552, 
134  Am.  St.  Rep.  1078. 


VON  BERNUTH  v.  VON  BERNUTH. 

[76  N.  J.  Eq.  487,  74  Atl.  700.] 

DIVORCE — ^Defense  Arising  After  Commencement  of  Action. — 
It  is  competent  for  a  defendant  in  divorce  to  set  up  in  bar  of  the 
suit  a  matrimonial  offense  committed  by  the  complaining  party  which 
accrued  after  the  filing  of  the  original  petition,     (p.  787.) 

DIVORCE — Cross-petition  by  Nonresident. — Under  the  divorce 
act  (section  6a),  and  chancery  rule  206a,  a  nonresident  defendant  in 
a  divorce  proceeding  may  file  a  cross-petition  alleging  facts  which 
would  operate  as  a  bar  to  the  original  petition  if  pleaded  by  way  of 
answer,  and  constituting  a  ground  for  divorce  in  Ms  favor,  and  obtain 
a  decree  thereon,     (pp.  787,  788.) 

DIVORCE — Cross-petition — Service  of. — Under  chancery  rule 
206a,  the  defendant  in  a  divorce  proceeding  "may  set  up  in  the  an- 
swer matter  which  would  be  a  proper  subject  of  a  bill  of  complaint 
or  a  petition,  and  may  obtain  such  relief  thereon  as  he  or  she  would 
be  entitled  to  upon  a  separate  bill  or  petition  against  the  complainant 
or  petitioner";  and  this  dispenses  with  the  actual  service  of  process 
upon  the  crQSs-petition,  and  provides  a  short  and  simple  method  of 
reaching  an  issue,     (p.  788.) 

DIVORCE — Defense  Arising  After  Commencement  of  Suit. — A 
defendant  in  a  divorce  proceeding  may,  by  cross-petition,  set  up  a 
cause  of  action  for  divorce  which  has  accrued  in  his  favor  subsequent 
to  the  filing  of  the  original  bill  and  which  was  not  at  that  time  a  com- 
pleted or  suable  cause  for  divorce,     (p.  788.) 

DIVORCE — Cross-petition — Consent  of  Parties. — Where  a  cross- 
petition  is  filed  by  stipulation  of  the  parties,  such  stipulation  cannot 
be  considered  as  a  consent  to  a  divorce  decree,  nor  a  consent  to  confer 
jurisdiction;  it  is  but  an  agreement  of  counsel  which  merely  avoids 
the  necessity  of  the  more  formal  application  to  the  court  for  leave  to 
file  the  pleading,     (p.  789.) 

DIVORCE — Desertion — Time  Action  Pending  Excluded. — As  a 
general  rule,  the  time  a  divorce  proceeding  is  pending  must  be  ex- 
cluded in  computing  the  period  of  desertion  necessary  to  constitute  a 
suable  cause  of  action,  but  an  exception  to  this  rule  is  made  where  the 
action  is  filed  and  prosecuted  in  bad  faith,     (pp.  789,  790.) 

DIVORCE — Prosecution  in  Bad  Faith. — Where  a  wife  in  a  peti- 
tion for  a  divorce  makes  charges  of  matrimonial  offenses  against  her 
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husband  so  serious  that,  if  true,  would  lead  to  his  indictmeTit  and 
punishment  by  the  criminal  courts,  and  upon  the  hearing  makes  no 
attempt  to  substantiate  them  and  dismisses  her  petitios,  and  also  re- 
fuses to  make  any  defense  to  the  charges  of  her  husband  in  his  cross- 
petition,  it  must  be  held  she  has  acted  in  bad  faith  in  the  prosecution 
of  the  action,     (p.  790.) 

Thomas  L.  Raymond,  for  the  petitioner. 

Sommer,  Colby  &  Whiting,  Charles  H.  Strong  and  Clinton 
H.  Blake,  Jr.,  for  the  defendant. 

'**^  HOWELL,  V.  C.  The  controversy  in  this  case  arises 
out  of  a  suit  for  divorce.  In  order  to  decide  the  questions 
raised  it  will  be  necessary  to  examine  the  course  of  pleading 
and  practice  which  was  followed.  On  October  5,  1908,  the 
wife  filed  her  petition  alleging  constructive  desertion  by  the 
husband  on  June  2,  1906.  This  pleading  contained  a  large 
number  of  allegations  of  fact  tending  to  show  that  the  wife 
was  driven  from  her  home  by  the  cruelty  and  malicious  acts 
of  the  husband  and  by  threatening  language  to  her  and  the 
two  children  of  the  marriage.  On  October  21,  1908,  she  filed 
an  amended  petition  in  which  she  repeats  and  ^*^  amplifies 
her  accusations  against  her  husband,  and  insists  on  a  construc- 
tive desertion  on  June  2,  1906,  the  day  named  for  the  purpose 
in  the  original  petition.  The  citation  on  file  was  issued  Octo- 
ber 24,  1906,  and  was  returned  not  served,  whereupon  on 
November  25,  1908,  the  usual  order  for  publication  to  effect 
substituted  service  was  made  by  which  the  husband  was  re- 
quired to  answer  the  petition  on  or  before  January  26,  1909. 
On  January  20,  1909,  he,  by  one  of  the  solicitors  of  this  court, 
took  an  order  extending  his  time  to  answer  for  twenty  days 
after  the  expiration  of  the  time  allowed  therefor  by  the  order 
for  publication;  and  on  February  13,  1909,  he  took  another 
order  granting  him  twenty  days  additional.  On  February 
24,  1909,  he  entered  a  regular  appearance  and  filed  his  answer, 
by  which  he  denied  all  the  material  allegations  of  the  petition 
and  alleged  that  the  wife  had  deserted  him  on  March  19,  1907, 
setting  up  this  offense  in  bar  of  her  petition.  No  replication 
appears  to  have  been  filed  to  this  answer.  On  May  5,  1909, 
the  husband  filed  what  is  styled  an  "amended  answer  and 
cross  petition,"  again  setting  up  the  wife's  desertion  of  him 
on  ]\Iareh  19,  1907,  and  alleging  by  way  of  cross-petition  that 
Ihe  wife  had  deserted  him  on  the  day  last  named  without  his 
fault  and  against  his  protest,  and  praying  that  he  might  be 
granted  a  divorce  from  the  wife  on  that  ground.  The  files 
do  not  show  that  leave  of  the  court  was  applied  for  or  given 
to  the  husband  to  file  this  answer  and  cross-bill,  but  upon  ques- 
tion being  made  as  to  its  regularity,  the  solicitors  for  the  re- 
spective parties  on  June  7,  1909,  agreed  by  stipulation  on  file 
that  the  said  "amended  answer  and  cross-petition  should  be 
deemed  to  be  duly  filed  as  within  time,  and  should  in  all  re- 
Am.  St.  Rep.,  Vol.  139—50 
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spects  be  treated  as  the  defendant's  answer  and  cross-petition 
in  the  cause."  On  July  1st,  the  wife  filed  her  replication, 
joining  issue  on  the  cross-petition  and  denying  the  desertion 
charged  by  it. 

It  thus  appears  that  the  desertion  of  which  the  wife  com- 
plained had  ripened  into  a  complete  and  suable  cause  of  ac- 
tion at  the  time  of  the  filing  of  her  original  petition ;  and  it 
will  be  likew'ise  observed  that  at  that  time  the  desertion  of 
which  the  husband  complains  had  not  ripened  into  a  com- 
plete and  suable  cause  of  action,  but  that  it  matured  there- 
after and  before  the  '^^^  filing  of  the  cross-petition  by  tho 
husband.  In  other  words,  the  husband's  cause  of  action  had 
not  accrued  at  the  time  of  the  filing  of  the  original  petition, 
but  had  accrued  at  the  time  of  the  filing  of  the  cross-petition. 
The  cause  came  on  for  final  hearing  in  October,  1909.  Upon 
the  call  of  the  case  counsel  for  the  wife  declined  to  proceed  on 
the  petition.  The  husband's  counsel  thereupon  moved  to  dis- 
miss the  petition,  and,  at  the  same  time,  moved  the  hearing 
on  the  cross-petition.  The  court  directed  that  the  wife's  peti- 
tion be  dismissed,  and  ordered  the  hearing  on  the  cross-peti- 
tion and  the  replication  thereto  to  proceed.  The  husband 
adduced  his  proofs  and  rested,  whereupon  counsel  for  the 
wife  announced  that  she  would  make  no  defense  to  the  cross- 
suit,  giving  reasons  therefor  which  are  not  pertinent  to  the 
present  inquiry.  The  defendant's  proofs  fully  sustain  the 
allegations  of  the  cross-petition  and  entitled  him  to  relief  on 
the  facts.  Whether  or  not  he  may  have  a  decree  in  his  favor 
on  the  cross-petition  depends  upon  a  solution  of  these  ques- 
tions of  law :  First,  is  it  competent  for  a  defendant  in  a  divorce 
proceeding  to  set  up  in  bar  of  the  suit  a  matrimonial  offense 
committed  by  the  complaining  party  which  accrued  after  the 
filing  of  the  original  petition?  Second,  can  the  defendant  in 
such  suit  set  up  the  same  facts  by  way  of  cross-petition  and 
obtain  a  decree  thereon,  or  may  the  defendant  interject  the 
new  fact  into  the  old  suit  and  obtain  the  same  relief  which  he 
might  have  obtained  by  filing  an  original  petition  as  of  the 
same  date? 

There  are  other  questions  incidental  thereto,  as,  first, 
whether  jurisdiction  of  the  crossj-petition  may  be  acquired  by 
this  court  under  the  present  divorce  act  except  by  personal 
service  of  process  upon  the  original  petitioner;  and,  second, 
whether  the  time  during  which  the  wife's  petition  for  divorce 
was  pending  can  be  computed  as  part  of  the  two  years'  deser- 
tion necessary  to  give  validity  to  the  husband's  cause  of  ac- 
tion? 

In  Fuller  v.  Fuller,  41  N.  J.  Eq.  198,  3  Atl.  409,  there  was . 
an  application  made  for  leave  to  file  a  supplemental  answer 
for  the  purpose  of  setting  up  a  matrimonial  offense  committed 
by  the  petitioner  since  the  filing  of  his  original  petition. 
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'*^*  It  appeared  satisfactorily  to  the  court  from  the  moving 
papers  that  the  defendant  had  stated  therein  a  case  which  the 
court  should  investigate,  and  permission  was  given  to  file  a 
supplemental  answer  setting  up  the  petitioner's  adultery  since 
the  suit  was  begun.  Vice-Chancellor  Van  Fleet  says:  "Adul- 
tery committed  after  a  suit  is  brought  is  just  as  effectual  as 
a  bar  as  that  which  may  have  been  committed  before.  Indeed, 
the  latter  would  seem  to  be  more  offensive  to  the  purity  and 
decency  which  the  law  requires  those  who  seek  its  help  to  ob- 
serve than  the  former.  I  have  been  unable  to  find  any  case  in 
which  an  application  like  that  which  the  defendant  now  makes 
has  been  denied.  In  Brisco  v.  Brisco,  2  Add.  259,  a  wife  was 
allowed  to  charge  her  husband  with  having  committed  adul- 
tery pending  the  suit  nearly  seven  years  after  its  institution. 
In  Moors  v.  Moors,  121  Mass.  232,  it  was  held  where  a  hus- 
band who  had  obtained  a  provisional  decree  entitling  him  to 
a  divorce  in  the  future,  but  not  dissolving  his  marriage  eo 
instante,  and  he  subsequently,  under  an  honest  belief  that  he 
had  a  right  to  do  so,  married  again,  that  his  having  sexual 
intercourse  with  the  woman  whom  he  supposed  he  had  law- 
fully married  constituted  adultery  and  barred  his  right  to  a 
divorce":  See  Smith  v.  Smith,  4  Paige,  432,  and  Burr  v. 
Burr,  2  Edw.  Ch.  448.  This  case  does  not  appear  to  have 
been  referred  to  nor  its  authority  called  in  question,  and  I 
shall  assume  that  it  expresses  the  settled  law  of  this  state. 
Nor,  indeed,  do  I  see  how  it  could  be  held  otherwise.  If  the 
final  decree  in  a  cause  fixes  the  rights  of  the  parties  as  of  its 
date,  it  would  seem  to  be  consonant  with  the  principles  of  jus- 
tice that  every  right  and  every  defense  to  which  either  of  the 
parties  was  entitled  at  any  time  before  the  date  of  the  decree 
should  be  considered.  And  this  leads  to  the  second  question, 
whether  the  defendant  may,  by  his  cross-petition,  allege  facts 
which  would  operate  as  a  bar  to  the  original  petition  if  pleaded 
by  way  of  answer,  and  base  thereon  a  final  decree  in  favor  of 
the  cross-petitioner.  Before  proceeding  with  this  branch  of 
the  case  I  will  pause  to  remark  that  the  testimony  showed  that 
the  wife  was  actually  domiciled  in  New  Jersey  and  that  the 
husband  was  residing  in  New  York.  Objection  was  made  in 
Abele  v.  Abele,  62  N.  J.  Eq.  644,  50  Atl.  686,  that  a  decree 
could  not  ^**^  be  made  on  the  cross-petition  of  a  nonresident 
defendant,  but  it  was  held  that  the  jurisdiction  attached  by 
virtue  of  the  statute  which  was  then  in  force.  The  statute 
now  in  force  (section  6a)  confers  jurisdiction  as  broadly  as 
did  the  act  referred  to  in  the  Abele  case.  The  current  of 
authority  is  in  favor  of  the  proposition  that,  even  in  the  ab- 
sence of  an  enabling  statute,  nonresidents  who  are  brought 
into  court  to  answer  a  complaint  may  prefer  their  own  com- 
plaints and  obtain  the  proper  relief  thereon :  Glutton  v.  Glut- 
ton, 108  Mich.  267,  66  N.  W.  52,  31  L.  R.  A.  160;  Jenness  v. 
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Jenness,  24  Ind.  355,  87  Am.  Dec.  335.  Our  chancery  rule 
206a,  in  so  far  as  it  has  not  been  abrogated  by  the  present 
divorce  act,  does  not  exclude  nonresident  defendants  from  its 
operation,  and  its  terms  are  certainly  broad  enough  to  include 
them.  The  reason  is  that  when  the  defendant  is  once  per- 
sonally brought  into  court,  he  is  there  for  all  purposes  that 
relate  to  the  cause  of  action  embraced  within  the  scope  of  the 
suit. 

This  rule  (206a)  has  a  bearing  upon  the  second  question 
hereinabove  stated  and  also  on  the  question  of  jurisdiction.  It 
unifies  the  practice  in  divorce  cases  with  that  prescribed  in 
cases  arising  under  the  general  equity  jurisdiction  of  the  court. 
Its  terms  include  all  defendants,  nonresident  as  well  as  resi- 
dent. It  dispenses  with  the  actual  service  of  process  and  pro- 
vides a  short  and  simple  method  of  reaching  an  issue.  The 
defendant  under  this  rule  "may  set  up  in  the  answer  matter 
which  would  be  a  proper  subject  of  a  bill  of  complaint  or  a 
petition,  and  may  obtain  such  relief  thereon  as  he  or  she  would 
be  entitled  to  upon  a  separate  bill  or  petition  against  the  com- 
plainant or  petitioner,"  etc. 

In  the  case  at  bar  the  requirements  of  this  rule  seem  to  have 
been  met.  The  defendant  did  set  up  in  his  ansAver  matter 
which  would  have  been  a  proper  subject  of  a  petition,  and  he 
seeks  to  obtain  the  same  relief  thereon  that  he  would  have 
been  entitled  to  on  the  same  facts  if  he  had  filed  an  independ- 
ent petition.  He  has  alleged  and  proved  a  desertion  by  the 
wife  which  had  ripened  into  a  cause  of  action  at  the  time  of 
the  filing  of  the  cross-petition.  Under  the  authority  of  Fuller 
V.  Fuller,  41  N.  J.  Eq.  198,  3  Atl.  409,  these  facts  are  com- 
petent as  a  defense,  and  are  admissible  in  evidence  *^^  for 
the  purpose  of  barring  the  petitioner's  suit,  even  though  the 
right  accrued  after  the  filing  of  the  original  petition.  And 
with  the  greater  reason  may  these  facts  be  interposed  as  a 
defense  and  be  alleged  by  way  of  cross-petition  for  af^rmative 
relief  in  a' case  where  the  right  has  accrued  and  the  cause  of 
action  has  become  suable  prior  to  the  filing  of  the  amended  an- 
swer and  cross-bill. 

Counsel  have  cited  cases  from  other  jurisdictions  which 
illustrate  the  application  of  the  argument  to  pertinent  facts. 
In  Martin  v.  Martin,  33  W.  Va.  695,  11  S.  E.  12,  the  petitioner 
sought  a  divorce  on  the  ground  of  adultery.  The  defendant 
answered  and  filed  a  cross-bill  praying  for  a  divorce  against 
the  petitioner  on  the  ground  of  desertion,  although  at  the  time 
of  the  filing  of  the  original  bill  the  statutory  period  of  deser- 
tion had  not  elapsed.  It  had  elapsed,  however,  before  the 
defendant  filed  his  cross-bill.  This  is  a  state  of  facts  precisely 
similar  to  those  in  this  case.  The  court  granted  a  decree  on 
the  cross-bill,  stating  in  the  opinion  that:  "At  the  time  the 
original  bill  was  filed  by  the  plaintiff  the  period  of  three  years 
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had  not  elapsed  since  the  said  plaintiff  left  the  house  of  the 
defendant,  and  when  that  time  did  elapse  he  found  it  neces- 
sary to  file  his  cross-bill  in  order  to  then  allege  willful  aban- 
donment and  desertion  of  himself  by  the  defendant  for  three 

years  as  a  ground  for  divorce  from  the  said  plaintiff 

This  cross-bill  was  filed  by  said  defendant  for  the  purpose  of 
obtaining  relief  which  he  could  not  have  obtained  by  an  an- 
swer in  the  original  suit,  because  at  the  time  the  said  suit  w^as 
brought  the  circumstances  did  not  exist  which  would  entitle 
him  to  relief,  and  this  made  the  cross-bill  necessary  in  order 
that  this  might  be  alleged  and  full  relief  might  be  granted  the 
plaintiff  in  said  cross-bill  touching  the  matters  of  the  original 
bill."  In  Neddo  v.  Neddo,  56  Kan.  507,  44  Pac.  1,  the  court 
held  in  a  case  where  a  cross-petition  was  filed  setting  up  aban- 
donment of  the  defendant  by  the  plaintiff  that  the  period  of 
abandonment  necessary  to  give  the  cross-petitioner  a  right  of 
action  did  not  terminate  with  the  commencement  of  the  orig- 
inal action,  but  that  it  extended  to  the  time  of  the  filing  of  the 
cross-petition.  The  obvious  reason  is  that  it  is  absurd  that  the 
defendant  should  be  '^^^  involved  in  two  suits  embracing  the 
same  facts  and  be  compelled  to  prove  them,  first,  as  a  defense, 
and  secondly,  as  a  ground  for  affirmative  relief;  and  further, 
that  this  court  having  once  rightly  obtained  jurisdiction  over 
the  parties  and  the  subject  matter  of  the  litigation,  will  pro- 
ceed to  hear  the  whole  case,  and  measure  out  justice  to  the 
parties  once  for  all  on  the  facts  alleged  and  proved. 

If  it  be  objected  that  the  filing  of  the  cross-petition  and 
amended  answer  rests  wholly  in  the  consent  of  the  parties  by 
reason  of  the  stipulation  that  was  entered  into,  and  that  no 
divorce  can  be  granted  in  this  case  because  of  the  well-settled 
rule  that  no  divorce  will  be  granted  upon  any  consent  of  the 
parties,  it  may  be  said  that  if  application  had  been  made  to 
the  court  for  leave  to  file  these  pleadings,  leave  would  have 
been  undoubtedly  granted,  as  was  done  in  the  ease  of  Fuller 
v.  Fuller^  41  N.  J.  Eq.  198,  3  Atl.  409,  and  in  the  very  well- 
considered  case  of  Wadsworth  v.  Wadsworth,  81  Cal.  182,  15 
Am.  St.  Rep.  38,  22  Pac.  648.  The  stipulation  therefore  must 
be  treated  not  as  a  consent  to  a  divorce  decree  nor  as  a  con- 
sent to  confer  jurisdiction,  but  rather  an  agreement  by  counsel 
which  merely  avoids  the  necessity  of  the  more  formal  applica- 
tion to  the  court. 

It  is  manifest  that  some  portion  of  the  time  relied  upon  by 
the  husband  for  the  accrual  of  his  cause  of  action  was  occu- 
pied and  taken  up  by  the  original  suit  brought  by  the  wife — • 
that  is,  from  October  5,  1908,  the  day  of  the  filing  of  her  peti- 
tion, to  JNIarch  20,  1909,  the  day  on  which  the  husband  had  a 
right  to  file  an  independent  petition.  It  was  so  held  in  Weigel 
v.  Weigel,  63  N.  J.  Eq.  677,  52  Atl.  1123,  affirmed,  65  N.' J. 
Eq.  398,  54  Atl.  1125,  and  in  Johnson  v.  Johnson,  65  N.  J.  Eq. 
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606,  56  Atl.  708.  If  this  rule  were  applied  to  this  case  there 
would  be  a  considerable  reduction  from  the  time  during  which 
the  husband's  cause  of  action*was  in  process  of  maturing,  and 
his  cross-petition  would  have  been  prematurely  filed.  There 
are  many  cases  to  this  effect,  most  of  which  are  collected  by 
Vice-Chancellor  Grey  in  the  Weigel  case.  There  is,  however, 
an  exception  to  this  rule  which  the  vice-chancellor  comments 
upon  in  the  Weigel  case  within  which  the  case  at  bar  clearly 
comes,  and  that  is  that  the  petitioner  cannot  insist  upon  the 
enforcement  of  the  ^"'*  rule  in  a  case  in  which  it  appears  to 
the  court  that  his  or  her  original  petition  was  filed  and  prose- 
cuted in  bad  faith.  In  the  present  case  the  wife,  in  the  most 
formal  and  solemn  manner,  formulated  charges  of  matrimonial 
offenses  against  her  husband  which  were  sufficient,  if  true,  to 
have  led  to  his  indictment  and  punishment  by  the  criminal 
courts.  These  were  repeated  and  enlarged  upon  in  her 
amended  petition,  and  again  referred  to  less  virulently  in  the 
replication  to  the  cross-petition.  One  would  naturally  expect 
that  some  attempt  would  have  been  made  to  substantiate  these 
charges,  but  at  the  hearing  she  not  only  abandons  her  own 
attack,  but  declines  to  produce  any  evidence  by  way  of  de- 
fense against  the  attack  of  her  husband.  These  acts  show  that 
the  petition  of  the  wife  was  filed  and  prosecuted  in  bad  faith, 
and  that  she  ought  not  to  be  allowed  to  set  up  her  own  de- 
linquencies in  bar  of  her  husband's  right. 

Having  found  the  facts  in  favor  of  the  defendant  on  his 
cross-petition,  it  remains  only  to  state,  in  conclusion,  that  there 
is  nothing  in  the  law  which  stands  in  the  way  of  granting  him 
the  relief  prayed  for  in  the  cross-petition,  and  I  will  advise  a 
decree  in  his  favor. 


There  may  be  a  Cross-complaint  in  an  Action  for  Divorce  or  for  annul- 
ment of  marriage:  Wadsworth  v.  Wadsworth,  81  Cal.  182,  15  Am.  St. 
Rep.  38.  In  Indiana,  a  cross-petition  may  be  filed  to  obtain  affirma- 
tive relief  in  an  action  for  divorce,  and  residence  of  the  defendant  in 
the  state  is  not  necessary:  Jenness  v.  Jenness,  24  Ind.  355,  87  Am. 
Dec.  335. 

In  Beckoning  the  Statutory  Period  on  Which  an  Action  for  Divorce 
because  of  desertion  is  based,  the  time  of  separation  while  another  ac- 
tion between  the   parties   has  been   pending  is  ordinarily   excluded: 
Easter  v.  Easter,  75  N.  H.  270,  ante,  p.  688;  note  to  Hudson  v.  Hudson, 
138  Am.  St.  Kcp.  149. 
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[198  N.  Y.  84,  91  N.  E.  278.] 

EMINENT  DOMAIN  —  Basis  of  Proceeding. — All  proceedings 
prosecuted  under  tbe  right  of  eminent  domain  are  based  upon  two 
fundamental  facts:  That  the  owner's  land  is  taken  from  him,  theoret- 
ically against  his  will,  and  that  the  owner  is  not  permitted  to  fix 
his  own  price,  but  must  be  content  with  just  compensation,     (p.  792.) 

EMINENT  DOMAIN — Value  of  Improvements. — Where  the 
character  of  structures  is  well  adapted  to  the  kind  of  land  upon  which 
they  are  erected,  the  value  of  the  buildings  enhances  the  value  of  the 
land,  and  such  enhanced  value  of  the  land  is  the  measure  of  the 
owner's  just  compensation  when  his  property  is  condemned  for  public 
use.     (p.  793.) 

EMINENT  DOMAIN— Structural  Value  of  Buildings. — Where 
the  buildings  are  suitable  to  the  land  sought  to  be  condemned,  evi- 
dence of  their  structural  value — i.  e.,  the  cost  of  reproduction  after 
making  proper  deductions  for  wear  and  tear — is  competent  to  show 
the  market  value  of  the  property:  Village  of  St.  Johnsville  v.  Smith, 
184  N.  Y.  341,  distinguished,     (pp.  793,  795.) 

EMINENT  DOMAIN — Evidence  of  Market  Value.— When  the 
state  compels  a  man  to  give  up  his  land  for  public  use,  and  permits 
him  to  recover,  not  what  he  thinks  it  is  worth,  but  only  its  fair 
market  value,  he  should  at  least  have  the  right  to  prove  every  element 
that  can  fairly  enter  into  the  question  of  market  value,     (p.  794.) 

EMINENT  DOMAIN.— Courts  of  Review  will  not  Disturb  the 
determination  of  commissioners  in  condemnation  proceedings  for  mere 
errors  in  the  admission  or  exclusion  of  evidence,  unless  the  commis- 
sioners have  proceeded  upon  a  wrong  theory,  to  the  prejudice  of  one 
of  the  parties,     (p.  796.) 

EMINENT  DOMAIN — Determination  of  Commissioners — How 
Made. — The  commissioners  view  the  premises,  and  in  coming  to  a 
conclusion  as  to  the  value,  they  may  take  into  consideration  the 
knowledge  thus  acquired  in  connection  with  the  oral  evidence  pro- 
duced before  them.     (p.  796.) 

Henry  W.  Simpson  and  Harry  G.  Smith,  for  the  appellants. 

Francis  K.  Pendleton,  Thomas  P.  Noonan  and  Theodore 
Connoly,  for  the  respondent. 
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***  WERNER,  J.  A  single  question  is  presented  by  this 
appeal,  and  that  is  whether  an  owner  whose  lands  are  taken 
in  invitum  may  give  evidence  as  to  the  structural  value  of 
buildings  thereon,  for  the  purpose  of  establishing  his  total 
damages.  This  question,  although  extremely  simple  in  theory, 
has  proven  difficult  of  practical  application  to  the  multiform 
circumstances  in  which  it  arises,  and  it  is,  therefore,  not 
strange  that  the  courts  have  at  various  times  given  divergent 
decisions  upon  it.  In  the  case  at  bar  the  city  of  New  York 
instituted  proceedings  to  acquire  certain  lands  needed  for  the 
approaches  to  Blackwell's  Island  Bridge.  These  included  the 
lands  of  the  appellants  situate  on  East  59th  street  and  Avenue 
A.  or  Sutton  place.  Upon  these  lands  there  were  the  usual 
®^  tenement  houses,  four  and  five  stories  high,  constructed  of 
brick  and  stone,  and  concededly  suitable  to  the  locality.  Upon 
the  original  hearings  the  commissioners  of  estimate  and  ap- 
praisal permitted  the  appellants  to  give  testimony  of  the  cost 
of  reproduction  or  structural  value  of  these  buildings.  The 
report  of  the  commissioners  was  confirmed  at  special  term, 
and  the  city  took  an  appeal,  assigning  the  admission  of  this 
evidence  as  one  of  the  grounds  of  substantial  error.  The 
appellate  division  reversed  the  order  of  the  special  term  and 
held  that  evidence  of  structural  value  is  not  competent  in 
condemnation  proceedings:  Matter  of  City  of  New  York — 
Blackwell's  Island  Bridge,  118  App.  Div.  272,  103  N.  Y.  Supp. 
441.  Upon  the  rehearing  before  the  commissioners,  the  appel- 
lants herein  again  offered  evidence  of  the  structural  value  of 
the  buildings  on  their  land,  and  this  time  the  evidence  was 
excluded  in  obedience  to  the  direction  of  the  appellate  division 
on  the  former  appeal.  Then  the  commissioners  made  their 
second  report,  w^hich  was  confirmed  at  special  term  and  on 
appeal  affirmed  at  the  appellate  division.  From  that  decision 
the  land  owners  have  appealed  to  this  court  upon  the  single 
question  whether  the  evidence  offered  by  them  as  to  the 
structural  value  of  their  buildings  was  properly  excluded  or 
not. 

The  learned  appellate  division  has  laid  down  the  rule  that, 
in  condemnation  proceedings,  evidence  of  the  structural  value 
of  buildings  should  not  be  received,  and  that  the  landowner 
must  be  confined  to  proof  of  the  value  of  his  land  as  enhanced 
by  the  value  of  the  structures  thereon.  This  is  doubtless  the 
rule  applicable  to  certain  cases,  but  we  think  it  is  not,  and 
should  not  be,  a  rule  of  universal  application.  All  proceed- 
ings prosecuted  under  the  right  of  eminent  domain  are  based 
upon  two  fundamental  facts.  The  first  is  that  the  owner's 
land  is  taken  from  him  theoretically  against  his  will,  and  the 
second  is  that  the  owner  is  not  permitted  to  fix  his  own  price, 
but  must  be  content  with  just  compensation.  The  latter  is  a 
burden  to  which  the  owner  must  submit,  but  it  is  also  a  right 
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which  he  may  enforce.  What  is  just  compensation?  In 
^"^  some  cases  the  value  of'  expensive  structures  may  not 
enhance  the  value  of  the  land  at  all.  An  extremely  valuable 
piece  of  land  may  have  upon  it  cheap  structures  which  are  a 
detriment  rather  than  an  improvement.  A  man  may  build  an 
expensive  mansion  upon  a  barren  waste,  and,  in  such  a  case, 
the  costly  building  may  add  little  or  nothing  to  the  total  value. 
In  the  greater  number  of  cases,  however,  when  the  character 
of  the  structures  is  well  adapted  to  the  kind  of  land  upon 
which  they  are  erected,  the  value  of  the  buildings  does  enhance 
the  value  of  the  land.  In  such  cases  it  is  true  that  the  value 
of  the  land  as  enhanced  by  the  value  of  the  structures  is  the 
total  value  which  must  be  the  measure  of  the  owner's  just 
compensation  when  his  property  is  condemned  for  public  use. 
As  to  that  general  proposition  there  can  be  no  disagreement. 
But  how  is  the  enhancement  of  the  land  by  the  structures 
which  it  bears  to  be  proven  ?  If  all  buildings  were  alike,  the 
rule  laid  down  by  the  appellate  division  w^ould  be  one  of  con- 
venient and  universal  application.  It  is  common  knowledge, 
however,  that  buildings  not  only  differ  from  each  other  in 
design,  arrangement  and  structure,  but  that  many  which  are 
externally  similar  and  are  situate  upon  adjoining  lands  are 
essentially  different  in  the  quality  and  finish  of  the  materials 
used  and  in  the  character  of  the  workmanship  employed  upon 
them.  It  must  follow  that  such  differences  contribute  in 
varying  degrees  to  the  enhancement  in  the  value  of  the  land, 
and  we  think  of  no  way  in  which  they  can  be  legally  proved 
except  by  resort  to  testimony  of  structural  value,  which  is 
but  another  name  for  cost  of  reproduction,  after  making 
proper  deductions  for  wear  and  tear.  This  may  be  by  no 
means  a  conclusive  test  as  to  the  market  value  of  premises 
condemned  for  public  use.  But  that  is  not  the  question  at 
issue.  The  question  is  whether  evidence  of  structural  value 
is  competent  to  show  market  value,  when  the  buildings  are 
suitable  to  the  land.  There  are  instances,  of  course,  when 
precisely  similar  buildings  upon  identical  parcels  of  land 
may  have  the  same  potential  market  value  just  as  the  price 
of  commodities  like  cotton,  flour  or  potatoes  is  ***  regulated 
by  the  law  of  supply  and  demand  without  reference  to  cost 
of  production  in  particular  cases.  When  that  is  true,  the 
market  value  may  be  the  value  of  the  land  as  enhanced  by  the 
value  of  the  buildings,  without  reference  to  structural  value. 
But  when  a  building  has  an  intrinsic  value,  which  must  be 
added  to  the  value  of  the  land  in  order  to  ascertain  the  value 
of  the  whole,  the  owner  may  not  be  able  to  establish  his  just 
compensation  unless  he  is  permitted  to  prove  the  value  of  his 
land  as  land  and  the  value  of  his  buildings  as  structures. 
By  adding  to  each  other  these  two  quantities,  the  result  is 
really  the  value  of  the  land  as  enhanced  by  the  buildings 
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thereon.  In  valuing  real  estate  for  purposes  of  taxation  the 
state  resorts  to  the  cost  of  improvements  for  the  purpose  of 
ascertaining?  the  value  of  the  land:  People  v.  Wells,  54  Misc. 
Rep.  322,  105  N.  Y.  Supp.  326 ;  affirmed,  126  App.  Div.  944, 
111  N.  Y.  Supp.  1135,  and  193  N.  Y.  614,  86  N.  E.  1129 ;  People 
V.  Kalbfleiseh,  25  App.  Div.  432,  49  N.  Y.  Supp.  546 ;  affirmed, 
156  N.  Y.  678 ;  People  v.  Barker,  31  App.  Div.  315,  51  N.  Y. 
Supp.  1102,  53  N.  Y.  Supp.  Ill ;  affirmed,  158  N.  Y.  709,  53 
N.  E.  1130.  By  analogy  it  would  seem  that  when  the  state 
compels  a  man  to  give  up  his  land  for  public  use,  and  permits 
him  to  recover,  not  what  he  thinks  it  is  worth,  but  only  its  fair 
market  value,  he  should  at  least  have  the  right  to  prove  every 
element  that  can  fairly  enter  into  the  question  of  market 
value. 

The  court  below  cites  our  decision  in  Village  of  St.  Johns- 
ville  V.  Smith,  184  N.  Y.  341,  77  N.  E.  617,  6  Ann.  Cas.  377, 
in  support  of  the  rule  that  in  condemnation  cases  evidence  of 
structural  value  of  buildings  is  not  admissible,  and  it  quotes 
from  the  concluding  passage  of  Judge  Willard  Bartlett's 
opinion,  in  which  he  said:  "In  holding,  as  we  do,  that  the 
appellant  is  entitled  to  have  the  improvements  made  upon 
his  land  by  the  respondent  while  a  trespasser  taken  into  con- 
sideration in  ascertaining  his  compensation,  it  must  be  dis- 
tinctly understood  that  the  measure  of  such  compensation  is 
neither  the  cost  of  the  improvements  nor  their  value  or  the 
value  of  their  use  to  the  village.  The  true  inquiry  is.  How 
much  do  the  improvements  placed  upon  "the  property  enhance 
the  value  of  the  appellant's  land?" 

^^  The  language  used  by  this  court  in  that  case  has  no  ap- 
plication to  the  question  here  under  consideration.  The  state- 
ment there  made  that  the  measure  of  compensation  to  which 
the  village  was  entitled  was  neither  the  cost  of  the  improve- 
ments nor  their  value,  or  the  value  of  their  use  to  the  village, 
but  that  thQ  true  inquiry  was  how  much  did  the  improvements 
enhance  the  value  of  the  land,  involved  no  intimation  as  to 
the  character  of  the  evidence  which  should  be  received  in 
order  to  ascertain  the  extent  of  such  enhancement.  There 
was  nothing,  in  our  opinion,  in  that  case  which  affirmed  or  dis- 
affirmed the  admissibility  of  evidence  as  to  the  cost  of  struc- 
tural value  of  the  buildings. 

That  the  learned  court  below  further  misapprehended  the 
scope  of  our  decision  in  the  St.  Johnsville  case,  becomes  more 
evident  by  the  statement  of  a  few  additional  facts.  The  vil- 
lage of  St.  Johnsville  had  wrongfully  trespassed  upon  the 
lands  of  Smith,  and  had  constructed  thereon  a  reservoir  and 
laid  pipes  for  the  purpose  of  obtaining  a  supply  of  water  for 
village  purposes.  After  this  had  been  done  the  village  in- 
stituted condemnation  proceedings,  and  the  commissioners 
made  an  award  to  Smith  which  excluded  from  consideration 
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the  structures  thus  wrongfully  placed  on  Smith's  land.  Upon 
Smith's  appeal  the  appellate  division  affirmed  the  order  made 
upon  the  report  of  the  commissioners.  When  the  case  came 
to  this  court,  it  was  held  that  Smith  was  entitled  to  recover 
the  value  of  his  land  as  it  was  when  the  condemnation  pro- 
ceedings were  instituted.  That,  of  course,  included  the  struc- 
tures which  had  theretofore  been  wrongfully  erected  thereon 
by  the  village.  But  the  structures  were  of  a  peculiar  kind. 
They  consisted  of  a  reservoir  and  water-pipes.  The  cost  of 
these  was  obviously  much  greater  than  any  sum  which  they 
could  possibly  add  to  the  value  of  Smith's  land,  if,  indeed, 
they  could  be  said  to  enhance  it  at  all.  These  were  the  condi- 
tions which  doubtless  led  Judge  Willard  Bartlett  to  qualify 
liis  statement  of  the  general  rule,  and  to  limit  its  application 
to  the  peculiar  facts  of  the  case.  The  general  rule  to  which 
he  referred  is,  that  when  a  naked  trespasser  makes  improve- 
ments ^**  upon  the  lands  of  another,  such  improvements  be- 
come the  property  of  the  owner  of  the  land,  and  this  is  true 
even  where  the  trespasser  subsequently  seeks  to  acquire  the 
land  by  condemnation.  In  such  a  case  the  owner  is  entitled 
to  the  value  of  the  land  with  the  improvements.  But  in 
Smith's  case  the  cost  of  the  structures  built  upon  his  land  by 
the  village  would  have  been  much  more  than  just  compensa- 
tion, for  it  was  largely  in  excess  of  any  value  which  it  added 
to  the  farm.  The  distinction  between  the  St.  Johnsville  case 
and  the  case  at  bar  is  plain.  In  that  case  the  structures  were; 
not  adapted  to  the  land  or  the  locality.  They  were  elaborate 
and  costly,  but  they  added  nothing,  or  at  least  very  little,  to 
the  value  of  the  Smith  land  as  a  farm.  The  cost  of  building 
a  reservoir  and  laying  conduits  was  one  thing.  The  value 
which  they  added  to  the  farm  was  quite  another  thing.  In 
the  case  at  bar  the  houses  were  concededly  suitable  to  the 
land  and  the  locality.  The  laud  and  the  houses  had  a  natural 
and  appropriate  relation  to  each  other  for  the  purpose  of 
ascertaining  the  value  of  the  whole.  The  actual  value  of  the 
houses  was  a  constituent  element  of  the  total  value,  and  for 
that  reason  evidence  of  structural  value  should  have  been 
received. 

When  the  dissenting  opinion  of  our  brother  Chase  is  closely 
analyzed,  it  will  be  seen  that  the  very  procedure  for  which  we 
contend  may  be  directly  pursued  under  the  rule  which  he 
advocates.  lie  admits  that  an  expert  may,  upon  cross-exam- 
ination, be  interrogated  as  to  his  qualifications,  and  that,  by 
this  means,  the  value  of  the  structures  and  the  value  of  the 
land  may  be  separately  proven  in  order  to  test  the  ac;;uracy  of 
the  witness  in  stating  the  value  of  the  land  as  enhanced  by  the 
structures.  Why  may  not  such  testimony  be  controverted  by 
the  direct  testimony  of  other  witnesses  who  arrive  at  different 
conclusions  as  to  the  separate  values  of  the  land  and  the 
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structures  upon  it  ?  "We  know  of  no  rule  'which  forbids  such 
procedure.  In  condemnation  proceedings  the  question  of 
value  is  not  a  collateral  issue,  but  is  usually  the  main  issue. 
If  that  may  be  done,  it  is  obvious  that  the  direct  result  for 
which  we  contend  may  always  be  accomplished  "*  by  in- 
direction. It  may  be  well  to  repeat,  therefore,  that  the  dif- 
ference between  us  is  fanciful  rather  than  real.  We  all 
agree  that  the  ultimate  question  is.  What  is  the  value  of 
the  land  as  enhanced  by  the  value  of  the  structures  upon 
it?  We  disagree  simply  as  to  the  method  by  which  that 
question  shall  be  solved.  Our  contention  is  that  the  expert 
who  testifies  to  the  value  of  the  whole  may  also  give  his 
views  as  to  the  separate  values  of  the  constituent  parts. 
Our  brother  Chase  argues  that  this  may  not  be  done  directly, 
but  he  admits  that  the  same  end  may  be  reached  by  cross-ex- 
amination. With  all  deference,  we  submit  that  this  is  a 
highly  technical  refinement  which  is  more  calculated  to  pro- 
duce confusion  than  justice  in  condemnation  proceedings. 

Matter  of  Simmons,  195  N.  Y.  573,  88  N.  E.  1132,  is  cited 
as  holding  that  in  condemnation  proceedings  evidence  of 
structural  value  is  inadmissible.  There  were  two  distinct 
proceedings  under  that  title  affecting  separate  parcels  of 
land  and  two  appeals  from  separate  orders.  Upon  the  hear- 
ings before  the  commissioners  in  those  cases  evidence  of 
structural  value  was  admitted  in  one  case  under  objection 
and  exception  and  in  the  other  the  same  kind  of  evidence 
was  excluded.  The  lands  there  in  question  were  farms, 
with  buildings  of  small  value,  9,nd  in  both  cases  witnesses 
were  permitted  to  testify  that  the  buildings  upon  the  lands 
enhanced  their  value  in  different  degrees.  The  cases  were 
decided  at  special  term  at  the  same  time  with  many  others 
of  like  character.  In  this  court  the  two  appeals  were  argued 
as  one,  although  separate  briefs  were  submitted.  The  main 
contention,  and  practically  the  only  one  made  by  the  appel- 
lants, was  that  the  commissioners  should  have  received  testi- 
mony tending  to  establish  the  value  of  the  lands  for 
reservoir  purposes,  which  was  vastly  greater  than  their 
value  for  farm  purposes.  We  affirmed  the  orders  of  the 
court  below  without  opinion.  It  is  the  w^ell-established  rule 
that  courts  of  review  will  not  disturb  the  determination  of 
commissioners  in  condemnation  proceedings  for  mere  errors 
in  the  admission  or  exclusion  of  evidence,  unless  the  commis- 
sioners have  proceeded  upon  a  wrong  theory  to  the  pre- 
judice of  one  **^  of  the  parties.  The  commissioners  xiew 
the  premises,  and  in  coming  to  a  conclusion  as  to  the  value 
they  may  take  into  consideration  the  knowledge  thus  ac- 
quired in  connection  with  the  oral  evidence  produced  before 
them.  That  the  courts  in  the  Simmons  cases  acted  upon  this 
rule  is  shown  by  the  fact  that,  although  there  were  dia- 
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metrically  contrary  rulings  upon  the  same  kind  of  evidence, 
they  did  not  consider  the  matter  of  sufficient  importance  to 
reverse  either  of  the  determinations  there  involved.  In  the 
proceeding  at  bar,  however,  the  situation  is  different.  The 
land  involved  is  improved  city  property  of  considerable 
value.  Upon  the  appeal  from  the  first  award  the  appellate 
division  reversed,  and  one  of  the  grounds  of  reversal  was  the 
admission  of  evidence  of  structural  value.  Upon  the  second 
hearing  such  evidence  was  excluded  and  the  award  of  the 
commissioners  has  been  sustained.  The  claimants  have  now 
appealed  for  the  sole  purpose  of  obtaining  a  decision  upon 
this  question  whether  evidence  of  structural  value  is  admis- 
sible in  proceedings  of  this  character.  We  think  the  courts 
below  erred  in  excluding  the  evidence.  Ordinarily,  we 
would  not  reverse  for  such  an  error,  but  as  this  appeal  was 
taken  for  the  express  purpose  of  settling  this  question,  upon 
which  the  courts  have  long  been  at  variance,  we  deem  it 
necessary  to  reverse  the  orders  herein,  so  that  the  rule  may 
be  finally  and  definitely  settled. 

We  refrain  from  discussing  the  decisions  in  other  jurisdic- 
tions because  they  are  not  uniform,  and  it  would  serve  no 
useful  purpose  to  dwell  upon  them  at  length.  We  conclude 
that  reason  and  principle  alike  support  the  admissibility  of 
such  testimony  as  was  excluded  in  the  case  at  bar. 

The  orders  of  the  appellate  division  and  special  term 
should  be  reversed  and  the  matter  remitted  to  the  latter 
court  for  further  proceedings  before  the  same  or  new  com- 
missioners, with  costs  to  the  appellants. 

Chase,  J.,  dissented. 


Eminent  Domain. — The  Knowledge  of  the  Jury,  Acquired  from  a 
View  of  the  property,  may  be  taken  into  consideration  by  it,  in  connec- 
tion with  all  the  other  evidence,  in  fixing  the  compensation:  Guyandot 
Valley  Ry.  Co.  v.  Buskirk,  57  W.  Va.  417,  110  Am.  St.  Rep.  785. 

Eminent  Domain. — Elements  of  Damages  allowed  in  proceedings  in 
the  exercise  of  the  power  of  eminent  domain  is  the  subject  of  a  note 
to  Board  of  Trade  Telegraph  Co.  v.  Darst,  85  Am.  St.  Rep.  281.  The 
measure  and  evidence  of  damages  is  the  subject  of  a  note  to  Gaines- 
ville etc.  Ry.  Co.  v.  Hall,  22  Am.  St.  Rep.  50.  The  measure  of  com- 
pensation in  eminent  domain  proceedings  is  the  subject  of  a  note 
to  Currie  v.  Waverly  etc.  R.  R.  Co.,  19  Am.  St.  Rep.  459.  The 
damages  which  may  be  recovered  is  the  subject  of  a  note  to  Appeal 
of  Sharon  Ry.  Co.,  9  Am.  St.  Rep.  144.  What  constitutes  damage  for 
which  compensation  must  be  made  is  the  subject  of  a  note  to  Sheehy 
V.  Kansas  City  Cable  Ry.  Co.,  4  Am.  St.  Rep.  399.  Damages  in 
eminent  domain  proceedings,  in  general,  is  the  subject  of  a  note  to 
Winona  etc.  R.  R.  Co.  v.  Waldron,  88  Am.  Dec.  113;  and  compensation 
when  property  is  taken  by  the  government  is  the  subject  of  a  note 
to  Bloodgood  v.  Mohawk  &  Hudson  R.  R.  Co.,  31  Am.  Dec.  373. 

Evidence  of  Special  Value  of  property  taken  for  a  public  use  is  the 
subject  of  a  note  to  Sargent  v.  Inhabitants  of  Merrimac,  124  Am, 
St.  Rep.  536. 
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The  Marlcet  Value  for  Any  and  All  Purposes  for  which  the  propertj 
may  be  available  should  be  considered  in  an  eminent  domain  pro- 
ceeding. The  land  owner  is  not  limited  to  the  value  for  any  par- 
ticular use:  Cox  v.  Philadelphia  etc.  E.  E.  Co.,  215  Pa.  506,  114  Am. 
St.  Eep.  979 J  Guyandot  Valley  Ey.  Co.  v.  Buskirk,  57  W.  Va.  417,  110 
Am.  St.  Eep.  785;  Cochrane  v.  Commonwealth,  175  Mass.  299,  78  Am, 
St.  Eep.  491;  McKinney  v.  Nashville,  102  Tenn.  131,  73  Am.  St. 
Eep.  859;  Northern  Pacific  &  Montana  Ey,  Co.  v.  Forbis,  15  Mont. 
452,  48  Am.  St.  Eep.  692;  Currie  v.  Waverly  &  New  York  Bay  E.  E. 
Co,,  52  N.  J.  L.  381,  19  Am.  St.  Eep.  459. 


WELLER  V,  CONSOLIDATED  GAS  COMPANY. 

[198  N.  Y.  98,  91  N.  E.  286,] 

NEGLIGENCE, — A  Merchant  Maintaining  a  Wareroom  for  the 
exhibition  and  sale  of  goods  is  bound  to  exercise  reasonable  care  to 
keep  his  premises  safe  for  the  ingress,  progress  and  egress  of  author- 
ized visitors.  The  measure  of  his  duty  is  reasonable  prudence  and 
care.     (p.  799.) 

NEGLIGENCE, — A  Merchant  is  BecLuired  to  Light  the  prem- 
ises to  which  strangers  are  invited,  to  a  degree  sufficient  to  disclose 
differences  in  floor  levels.  It  is  ordinarily  sufficient  to  light  a  stair- 
way sufficiently  to  disclose  its  existence  and  character.  The  persons 
who  make  use  of  it  can  reasonably  be  expected  to  exercise  their 
faculties  to  some  extent  in  order  to  ascertain  its  precise  length, 
(pp,  799,  800.) 

NEGLIGENCE — Descending  Insufficiently  Lighted  Stairway, — 
Where  there  is  an  obvious  descent  in  a  passageway  which  a  visitor 
to  the  premises  is  about  to  enter,  the  very  fact  that  the  light  therein 
is  not  uniform  imposes  upon  him  the  duty  to  proceed  with  circum- 
spection, and  not  move  blindly  on  regardless  of  what  may  be  ahead. 
A  person  who  knowingly  approaches  a  step  beyond  which  is  a  dark- 
ened space  may  not  assume  that  such  space  is  level  and  proceed 
without  the  exercise  of  any  care  to  ascertain  whether  it  is  or  not. 
If  he  does  so  he  acts  at  his  own  risk,     (p,  800,) 

John  A,  Garver,  for  the  appellant. 

Charles  Caldwell,  for  the  respondent. 

»»  WILLARD  BARTLETT,  J,  It  is  a  part  of  the  defend- 
ant's business  to  manufacture  and  sell  or  rent  gas  stoves. 
The  ^^^  defendant  maintains  a  wareroom  for  the  display  of 
such  stoves  adjoining  its  principal  office  in  the  city  of  New 
York.  The  floor  of  this  wareroom  is  fourteen  inches  lower 
than  the  floor  of  the  principal  office,  and  is  connected  there- 
with by  a  passageway  in  which  there  is  a  descent  of  two 
steps,  each  seven  inches  in  height.  The  plaintiff  fell  and 
was  injured  on  the  second  of  these  steps  while  making  her 
way  into  the  stoveroom,  which  was  lighted  by  a  chandelier 
sufficiently  to  enable  her  to  see  the  first  step,  but,  as  she 
testifies,  not  sufficiently  to  disclose  the  presence  of  the  sec- 
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ond  step.  According  to  her  testimony,  this  second  step  was 
in  shadow,  so  that  she  thought  she  had  reached  the  level  of 
the  wareroom  floor  when  she  lost  her  footing  in  consequence 
of  her  failure  to  perceive  that  there  was  another  step. 

The  lack  of  light  enough  to  reveal  this  second  step  is  the 
gist  of  the  plaintiff's  cause  of  action.  There  is  a  conflict  of 
evidence  as  to  the  number  of  burners  which  were  lighted  on 
the  chandelier  in  the  wareroom  at  the  time  of  the  accident ; 
but  whatever  the  number,  it  is  undisputed  that  the  chande- 
lier furnished  sufficient  light  to  acquaint  the  plaintiff  with 
the  fact  that  there  was  a  difference  in  the  level  of  the 
floors,  and  that  she  must  step  down  in  order  to  proceed 
safely  from  the  principal  office  to  the  room  containing  the 
gas  stoves.  She  saw  one  step  of  the  descent  in  the  passage- 
way. Beyond  this  she  says  her  way  led  into  a  dark  shadow 
extending  three  feet  out  on  to  the  floor  beyond.  The  de- 
fendant has  been  held  liable  for  the  existence  of  this  shadow. 

The  underlying  proposition  upon  which  the  judgment 
rests  must  be  that  the  law  imposes  upon  the  defendant  the 
duty  of  lighting  equally  every  part  of  the  stairway  of  two 
steps  leading  from  one  part  of  its  premises  to  another.  In 
our  opinion  the  law  does  not  go  as  far  as  this  in  the  case  of  a 
merchant  maintaining  a  wareroom  for  the  exhibition  and 
sale  of  his  goods  to  intending  customers.  He  is  bound  to 
exercise  reasonable  eare  to  keep  his  premises  safe  for  the 
ingress,  progress  and  egress  of  authorized  visitors.  The 
measure  of  his  duty  has  been  expresslv  held  to  be  reasonable 
prudence  and  care:  ^^^  Larkin  v.  O'Neill,  119  N.  Y.  221,  23 
N.  E.  563.  It  may  be  conceded  that  this  obligation  involves 
the  maintenance  of  a  sufficient  degree  of  light  to  disclose 
differences  of  floor  levels  in  apartments  which  strangers  are 
invited  to  visit.  In  the  case  at  bar  this  obligation  was  ob- 
served. The  plaintiff  knew  that  the  floor  of  the  stoveroom 
was  lower  than  the  floor  of  the  principal  office.  There  was 
light  enough  to  show  this  and  also  to  show  her  the  first  step. 
The  defendant  was  justified  in  assuming  that  it  was  also 
sufficient  to  acquaint  her  with  the  presence  of  the  second 
step;  for  no  accident  had  ever  occurred  there,  although  the 
passage  had  been  traversed  daily  by  one  hundred  and  fifty 
persons,  other  than  those  employed  by  the  defendant,  for 
months  before  the  plaintiff  fell. 

Under  all  the  circumstances  attending  and  surrounding 
the  accident,  we  think  there  was  no  evidence  sufficient  to 
permit  the  jury  to  find  that  the  defendant  had  failed  to  per- 
form any  duty  which  it  owed  to  the  plaintiff.  A  rule  of  law 
which  required  the  stairways  of  whatever  length  in  every 
shop,  store,  hotel  or  building  to  which  the  public  are  invited 
to  be  uniformly  lighted  throughout  their  whole  length  would 
impose  a  burden  much  greater  than  is  required  for  the  pro- 
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tection  of  the  community.  It  is  ordinarily  sufficient  to  light 
such  a  stairway  sufficiently  to  disclose  its  existence  and 
character.  The  persons  who  make  use  of  it  can  reasonably 
b«  expected  to  exercise  their  faculties  to  some  extent  in 
order  to  ascertain  its  precise  length.  Where,  as  in  the  case 
at  bar,  there  is  an  obvious  descent  in  a  passageway  w^hich 
the  visitor  is  about  to  enter,  the  very  fact  that  the  light 
therein  is  not  uniform  imposes  upon  the  visitor  the  duty  to 
proceed  with  circumspection  and  not  move  blindly  on 
regardless  of  what  may  be  ahead.  A  person  who  knowingly 
approaches  a  step  beyond  which  is  a  darkened  space  may 
not  assume  that  such  space  is  level  and  proceed  without  the 
exercise  of  any  care  to  ascertain  whether  it  is  or  not.  If  he 
does  so,  he  does  so  at  his  own  risk:  Dailey  v.  Distler,  115 
App.  Div.  102,  109  N.  Y.  Supp.  679,  and  cases  there  cited. 
Although  the  plaintiff  was  fully  aware  of  the  ^^^  presence 
of  the  first  step,  her  testimony  does  not  really  show  that  she 
took  any  precaution  whatever  to  ascertain  whether  or  not 
there  was  another.  "We  think  she  failed  to  prove  the  exer- 
cise of  any  degree  of  care  on  her  own  part,  and  such  proof 
was  essential  to  make  out  her  eause  of  action. 

For  these  reasons  we  conclude  that  the  judgment  must  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

Cullen,  C.  J.,  Edward  T.  Bartlett,  Haight,  Vann  and 
Chase,  JJ.,  concur ;  Gray,  J.,  not  sitting. 

Judgment  reversed,  etc. 


One  Who  Directly  or  by  Implication  Invites  or  Induces  Another  to 
Come  on  His  Premises  thereby  assumes  an  obligation  that  such  premises 
are  in  a  reasonably  safe  condition,  so  that  the  persons  there  by  hia 
invitation  shall  not  be  injured  by  them  or  in  their  use  for  the  pur- 
pose for  which  the  invitation  was  extended:  Baltimore  &  Ohio  R.  R. 
Co.  V.  Slaughter,  167  Ind.  330,  119  Am.  St.  Rep.  503;  Klugherz  v. 
Chicago  etc.  Ry.  Co.,  90  Minn.  17,  101  Am.  St.  Rep.  384;  Thornton 
V.  Maine  State  Agricultural  Society,  97  Me.  108,  94  Am.  St.  Rep. 
488;  Lowe  v.  Salt  Lake  City,  13  Utah,  91,  57  Am.  St.  Rep.  708; 
Beehler  v.  Daniels,  18  B.  L  563,  49  Am.  St.  Rep.  790;  Hart  v.  Wash- 
ington Park  Club,  157  111.  9,  48  Am.  St.  Rep.  98;  Atlanta  Cotton-seed 
Oil  Mills  v.  Coffey,  80  Ga.  145,  12  Am.  St.  Rep.  244;  Donaldson  v. 
Wilson,  60  Mich.  86,  1  Am.  St.  Rep.  487;  Hay  ward  v.  Miller,  97  111. 
349,  34  Am.  Rep.  229.  But  an  invitation  into  the  hallway  of  a 
building  upon  business  is  not  an  invitation  to  the  visitor  to  thrust 
his  head  through  the  window  of  an  elevator  shaft:  Peake  v.  Buell, 
90  Wis.  508,  48  Am.  St.  Rep.  946. 

An  Invitation  is  Extended  by  a  Merchant  by  the  keeping  of  a  store 
for  the  sale  of  goods  and  soliciting  patronage,  and  one  who  accepts 
such  invitation  and  enters  the  store  is  not  a  trespasser  or  mere 
licensee,  but  is  rightfully  on  the  premises,  and  the  storekeeper  owes 
him  the  legal  duty  of  reasonably  safe  arrangements  for  his  protection: 
Shobert  v.  May,  40  Or.  68,  91  Am.  St.  Rep.  453.  A  rush  at  a  bargain 
counter,  to  attend  a  sale  advertised  by  a  merchant,  whereby  a  girl 
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is  caused  to  fall  and  suffer  injury  on  a  stairway,  constructed  in  an 
ordinary  manner,  near  the  counter,  will  not  render  the  merchant  liable 
to  the  girl  for  the  injury:  Lord  v.  Sherer  Drygoods  Co.,  205  MasS'. 
1,  137  Am.  St.  Eep.  420. 

A  Child  of  Tender  Years  who  Enters  a  Store  for  the  purpose  of  buying 
candy  has  no  implied  invitation  to  go  into  another  part  of  the  store 
w'liere  a  coffee-grinder  is  in  operation,  and  the  merchant  is  not  liable 
for  injury  to  the  child  by  its  going  there  and  putting  its  hand  in  the 
gi-inder:  Holbrook  v.  Aldrich,  168  Mass.  15,  60  Am.  St.  Eep.  364. 

Use  tJi  the  Ordinary  Way  as  to  ingress  and  egress  from  his  premises 
is  the  only  use  a  merchant  can  reasonably  suppose  will  be  made  of 
his  premises  for  such  purpose,  and  he  is  not  required  to  make  his 
premises  safe  for  a  use  he  could  not  have  reasonably  anticipated: 
Armstrong  v.  Medbury,  67  Mich.  250,  11  Am.  St.  Eep.  585. 

Truckman  Who  Enters  Warehouse,  by  invitation  of  its  proprietor,  to 
obtain  a  receipt  for  goods  delivered,  has  a  right  to  assume  them  safe, 
and  in  the  absence  of  warning  need  not  be  held  guilty  of  contributory 
negligence  in  failing  to  watch  for  or  see  an  open  trapdoor:  Pelton 
V.  Schmidt,  104  Mich.  345,  53  Am.  St.  Eep.  462. 


PEOPLE  V.  FROST. 

[198  N.  Y.  110,  91  N.  E.  376.] 

SEDUCTION — Marriage  After  Conviction  a  Bar  to  Judgment. 
A  prosecution  for  seduction  under  promise  of  marriage  is  not  termin- 
ated until  judgment  is  actually  rendered,  and  a  marriage  of  the  par- 
ties after  a  plea  or  verdict  of  guilty,  but  before  the  rendition  of 
judgment,  terminates  the  prosecution  and  is  a  bar  to  judgment,  (pp. 
803,  804.) 

SEDUCTION — Subsequent  Marriage — Plea  not  Necessary. — In 
a  prosecution  for  seduction  under  promise  of  marriage  it  is  not 
necessary  to  plead  a  subsequent  marriage  in  order  to  constitute  it  a 
bar;  it  is  sufficient  if  it  is  proved  in  any  manner  to  the  satisfaction 
of  the  court,     (p.  803.) 

CRIMINAL  LAW — Judgment  Barred  by  Statute — Remedy. — 
Where  the  statute  has  interposed  a  bar  subsequent  to  conviction  but 
prior  to  rendition  of  judgment,  the  remedy  is  by  motion  in  arrest  of 
judgment,  or  an  appeal  from  the  judgment  if  rendered.  The  writ 
of  habeas  corpus  is  not  a  proper  remedy,     (p.  804.) 

SEDUCTION  —  Marriage  After  Conviction — Remedy. — Where 
the  court  pronounces  judgment  against  the  defendant  in  seduction 
after  being  apprised  of  his  marriage  to  the  prosecutrix  subsequent 
to  conviction,  his  remedy  is  not  habeas  corpus,  but  motion  in  arrest 
of  judgment,  and  upon  denial  thereof  to  review  the  action  of  the 
trial  court  on  appeal,     (p.  805.) 

Charles  Goldzier  and  Samuel  S.  Koenig,  for  the  appellant. 

Charles  S.  Whitman,  district  attorney,  and  Robert  S. 
Johnstone,  for  the  respondent. 

1"  WILLARD  BARTLETT,  J.  On  the  twenty-fourth 
day  of  April,  1908,  at  a  term  of  the  court  of  jieneral  sessions 
held  by  the  Honorable  James  T.  Malone,  one  of  the  judges 
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thereof,  the  relator  pleaded  guilty  to  an  indictment  charg- 
ing him  with  the  crime  of  seduction  under  promise  of  mar- 
riage. The  relator  was  thereupon  remanded  for  sentence 
and  subsequently,  some  time  between  that  date  and  the 
sixth  day  of  May  following,  he  married  the  woman  upon 
whose  complaint  the  indictment  had  been  found.  This  mar- 
riage took  place  with  the  approval  and  consent  of  the  court. 
On  May  6,  1908,  the  court,  being  **^  held  by  the  same  judge 
who  had  presided  when  the  plea  of  guilty  was  received  and 
who  was  advised  of  such  marriage,  suspended  judgment  and 
released  the  relator  from  custody.  The  relator  and  his  wife 
thereafter  lived  together  but  for  how  long  a  period  does  not 
appear.  On  February  17,  1909,  the  suspension  of  sentence 
was  revoked  and  the  court  of  general  sessions  held  by  the 
same  judge  sentenced  the  relator  to  imprisonment  in  the 
state  prison  for  a  term  of  not  less  than  four  years  and  not 
more  than  four  years  and  six  months.  He  was  committed 
to  the  custody  of  the  agent  and  warden  of  the  Sing  Sing 
State  Prison  upon  the  judgment  thus  pronounced  against 
him,  and  while  in  such  custody  sued  out  the  writ  of  habeas 
corpus  in  the  present  proceeding.  Upon  the  return  to  the 
writ  and  a  traverse  thereof  showing  the  facts  substantially 
as  they  have  been  stated,  the  supreme  court  at  special  term 
denied  the  application  for  the  discharge  of  the  relator  on 
the  ground  that  he  had  mistaken  his  remedy  which  was  by 
appeal  to  the  appellate  division  and  not  by  habeas  corpus. 
All  the  judges  of  the  appellate  division  agreed  that  the 
writ  of  habeas  corpus  was  the  proper  remedy,  but  they 
disagreed  as  to  the  merits  of  the  case — a  majority  refus- 
ing to  hold  that  the  marriage  of  the  relator  to  the  com- 
plainant before  the  actual  rendition  of  judgment  upon  the 
indictment  for  seduction  operated  as  a  bar  and  prevented 
the  trial  court  from  proceeding  any  further  in  the  prosecu- 
tion. 

.  Section  284  of  the  Penal  Code  as  in  force  at  the  time  of 
the  indictment  (now  section  2175  of  the  Penal  Law)  pro- 
vided as  follows:  "A  person  who,  under  promise  of  mar- 
riage, seduces  and  has  sexual  intercourse  with  an  unmarried 
female  of  previous  ehaste  character,  is  punishable  by  im- 
prisonment for  not  more  than  five  years,  or  by  a  fine  of 
not  more  than  one  thousand  dollars,  or  by  both."  This 
enactment  was  qualified  by  section  285  of  the  Penal  Code 
(Penal  Law,  section  2176)  in  the  following  words:  "The 
subsequent  intermarriage  of  the  parties,  or  the  lapse  of 
two  years  after  the  commission  of  the  offense  before  the 
finding  of  an  indictment,  is  a  bar  to  a  prosecution  for  a 
violation  of  the  last  section." 

^^^  These   provisions   of  the   Penal    Code   were    derived 
from  chapter  111  of  the  Laws  of  1818,  which  provided  as 
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follows:  "Any  man,  who  shall,  under  promise  of  marriage, 
seduce  and  have  illicit  connection  with  any  unmarried 
female  of  previous  chaste  character,  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  punished  by 
imprisonment  in  a  state  prison  not  exceeding  five  years,  or 
by  imprisonment  in  a  county  jail  not  exceeding  one  year; 
provided  that  no  conviction  shall  be  had  under  the  pro- 
visions of  this  act,  on  the  testimony  of  the  female  seduced, 
unsupported  by  other  evidence,  nor  unless  indictment  shall 
be  found  within  two  years  after  the  commission  of  the 
offense;  and  provided  further,  that  the  subsequent  mar- 
riage of  the  parties  may  be  plead  in  bar  of  a  conviction." 
The  language  of  the  act  of  1848  plainly  implied  that  it  was 
necessary  that  the  defendant's  marriage  with  the  seduced 
female  must  have  taken  place  at  such  a  time  as  would 
permit  the  fact  to  be  pleaded.  It  manifestly  contemplated 
the  interposition  of  a  plea  setting  up  such  marriage  be- 
fore the  marriage  could  be  regarded  as  a  bar  to  further 
proceedings  under  the  indictment.  The  change  in  the 
phraseology  of  the  enactment  effected  by  the  Penal  Code 
indicates  a  change  of  purpose  on  the  part  of  the  legis- 
lature. It  was  no  longer  required  that  the  fact  of  the 
subsequent  marriage  to  the  complainant  should  be  pleaded. 
It  was  sufficient  if  it  was  proved  in  any  manner  to  the 
satisfaction  of  the  court.  If  this  view  is  correct,  the  only 
remaining  question  on  the  merits  is  whether  the  prosecu- 
tion under  an  indictment  is  concluded  by  a  verdict  or  a 
plea  of  guilty,  or  must  be  carried  on  to  judgment  before 
it  can  be  regarded  as  terminated.  If  the  prosecution  of 
the  relator  was  not  ended  until  judgment  was  actually 
rendered  upon  his  plea  of  guilty,  then  his  marriage  operated 
as  a  bar  to  the  rendition  of  judgment.  Such  seems  to  us 
the  necessary  meaning  and  effect  of  the  statute.  If  the 
court  before  which  he  was  arraigned  for  sentence  was 
satisfied  of  his  marriage  to  the  complainant,  it  became  its 
duty  to  discharge  him  from  custody  and  proceed  no  fur- 
ther in  the  prosecution. 

It  is  argued  that  this  construction  of  the  statute  permits 
the  *^'*  defendant,  under  an  indictment  for  seduction  under 
promise  of  marriage,  to  put  a  stop  to  the  prosecution  in 
the  course  of  the  trial  by  marrying  the  complainant  whom 
he  may,  nevertheless,  at  once  abandon  and  leave  without 
his  society  or  support.  That  this  may  happen,  and  some- 
times does  happen  in  such  cases,  cannot  be  doubted ;  but  we 
must  interpret  the  statute  as  it  is  written,  and  in  view  of 
the  obvious  purpose  and  intent  of  the  legislature  in  enact- 
ing it.  The  idea  which  is  the  basis  of  all  legislation  of 
this  sort — which  is  very  common  throughout  the  Union — 
is  that  the  marriage  of  a  seducer  to  a  previously  chaste 
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woman  whom  he  has  induced  to  consent  to  have  sexual 
intercourse  with  him  under  a  promise  to  marry  her,  even 
when  such  marriage  is  entered  into  under  the  compulsion 
of  the  law,  comes  nearer  to  constituting  reparation  for  the 
wrong  which  the  man  has  done  the  woman  than  any  other 
redress  which  can  be  devised.  In  Cheney  v.  Arnold,  15 
N.  Y.  345,  69  Am.  Dee.  609,  Chief  Judge  Denio,  referring 
to  the  act  of  1848,  speaks  of  the  offense  as  being  absolved 
by  the  subsequent  marriage  of  the  parties,  saying  that  the 
legislature  intended  by  this  enactment  to  protect  female 
purity.  It  is  true  that  the  marriage  is  only  a  partial  atone- 
ment for  the  wrong  inflicted;  it  does  not  wholly  alleviate 
the  mental  anguish  and  social  disgrace:  Eichar  v.  Kistler, 
14  Pa.  282,  53  Am.  Bee.  551.  The  law  makers  in  their 
wisdom,  however,  have  deemed  it  better  for  the  woman  to 
relieve  the  man  from  punishment  if  he  marries  her,  and 
this  even  in  view  of  the  possibility  that  the  marriage  may 
be  followed  by  immediate  desertion.  It  is  not  for  the 
courts  to  question  the  correctness  of  this  view,  and  many 
reasons  readily  occur  to  the  mind  by  which  it  may  be  sus- 
tained. In  popular  estimation  the  shame  of  the  seduction 
is  lessened  to  some  extent  by  the  fact  of  marriage — and 
to  a  very  great  €xtent  where  the  parties,  as  sometimes 
happens,  continue  thereafter  to  live  together  in  apparent 
amity.  Another  consideration  of  far-reaching  importance 
is  the  effect  of  the  marriage  to  render  the  after-born  off- 
spring legitimate.  Such  legislation  may  readily  be  justi- 
fied upon  this  ground  alone. 

Bearing  in  mind  the  purpose  of  the  legislature  as  thus 
stated,  ^^^  it  is  apparent  that  such  purpose  may  be  effected 
just  as  well  by  the  marriage  of  the  defendant  to  the  com- 
plainant at  one  stage  of  the  prosecution  as  at  another.  So 
long  as  the  prosecution  has  not  ended,  the  marriage  brings 
the  case  within  the  express  terms  of  the  statute,  and  we 
think  it  constitutes  a  bar  where,  as  here,  it  takes  place  at 
any  time  before  judgment. 

Being  apprised  of  the  fact  of  the  relator's  marriage,  it 
was  error  for  the  learned  judge  of  the  court  of  general 
sessions  to  pronounce  judgment  against  him.  The  relator's 
remedy  was  to  move  in  arrest  of  judgment,  and  upon  the 
denial  of  that  motion,  if  it  were  denied,  he  could  review 
the  action  of  the  trial  court  upon  appeal.  There  was  not, 
however,  such  an  utter  lack  of  jurisdiction  or  power  to 
pronounce  judgment  as  entitled  the  relator  to  relief  by 
habeas  corpus.  The  court  of  general  sessions  had  jurisdic- 
tion of  the  defendant  and  of  the  offense,  and  under  the 
plea  of  guilty  was  empowered  to  pronounce  the  sentence 
which  it  did  pronounce,  unless  the  fact  of  the  defendant's 
marriage  to  the  complainant  was  established  by  competent 
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proof.  No  one  would  think  of  questioning  its  jurisdiction 
to  render  the  judgment  if  it  had  determined  that  no  mar- 
riage had  in  fact  taken  place.  The  mere  fact  that  the 
marriage  is  admitted  in  this  habeas  corpus  proceeding  can- 
not affect  the  question  of  the  court's  jurisdiction.  Under 
these  circumstances  we  feel  constrained  to  hold  that  the 
relator  has  mistaken  his  remedy  and  has  not  shown  him- 
self to  be  entitled  to  release  by  habeas  corpus.  As  it  does 
not  appear  that  he  made  any  motion  in  arrest  of  judgment, 
or,  indeed,  that  he  has  taken  any  appeal,  and  as  the  time 
for  an  appeal  must  have  expired,  the  case  is  obviously  a 
proper  one  for  the  exercise  of  executive  clemency  under 
the  view  which  we  have  taken  as  to  the  proper  construction 
of  the  statute. 

The  order  should  be  affirmed. 

VANN,  J.,  dissented,  and  said  in  part:  I  concur  in  the 
excellent  opinion  of  Judge  Willard  Bartlett  in  every  re- 
spect, except  his  final  conclusion  that  "the  relator  has  mis- 
taken his  remedy  and  has  not  shown,  himself  entitled  to 
release  by  habeas  corpus." 

Cullen,  C.  J.,  "Werner  and  Hiscock,  JJ.,  concur  with 
Willard  Bartlett,  J.;  Haight  and  Chase,  JJ.,  concur  with 
Vann,  J. 

Order  affirmed. 


The  Belease  of  a  Prisoner  on  Habeas  Corpus  After  Judgment  and 
Sentence  is  the  subject  of  a  note  to  Koepke  v.  Hill,  87  Am.  St.  Kep.  167. 

The  Release  of  a  Prisoner  Under  a  Sentence  not  Authorised  by  Law  is 
discussed  in  the  note  to  State  v.  Klock,  55  Am.  St.  Rep.  267. 

The  Writ  of  Habeas  Corpus  cannot  be  Used  as  a  Substitute  for  Pro- 
ceedings in  Error  or  for  the  Exercise  of  Appellate  Jurisdiction:  Hovey 
V.  Sheffner,  16  Wyo.  254,  125  Am.  St.  Eep.  1037;  Younger  v.  Helm, 
12  Wyo.  289,  109  Am.  St.  Rep.  986;  Ex  parte  Gaflford,  25  Nev.  101, 
83  Am.  St.  Rep.  568.  Jurisdictional  facts  only  can  be  considered: 
Servonitz  v.  State,  133  Wis.  231,  126  Am.  St.  Rep.  955.  Mere  errors 
or  irregularities  which  do  not  render  the  judgment  void  are  not 
ground  for  relief  by  a  habeas  corpus  proceeding:  Ex  parte  Morgan, 
57  Tex.  Cr.  551,  136  Am.  St.  Rep.  996;  Ex  parte  Burden,  92  Miss.  14, 
131  Am.  St.  Rep.  511;  Ex  parte  Johnson,  1  Okl.  Cr.  286,  129  Am.  St. 
Rep.  857;  Hovey  v.  Sheflfner,  16  Wyo.  254,  125  Am.  St.  Rep.  1037; 
Martin  v.  District  Court,  37  Colo.  110,  119  Am.  St.  Rep.  262. 

Seduction  as  a  Criminal  Offense  is  discussed  in  the  notes  to  State  v. 
Carron,  87  Am.  Dec.  405,  and  Bradshaw  v.  Jones,  76  Am.  St.  Rep.  670. 
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GARDAM  &  SON  v.  BATTERSON. 

[198  N.  Y.  175,  91  N.  E.  371.] 

EVIDENCE. — To  Bender  Copies  of  Letters  Admissible  as  sec- 
ondary evidence  there  must  be  shown  an  actual  deposit  of  the  originals 
in  the  postoffice,  or  a  course  of  office  practice,  or  business,  from  which 
a  presumption  might  be  legally  indulged  that  the  letters  had  been 
carried  to  the  postoffice  and  that  they  therefore  had  been  received 
by  the  addressee  in  due  course  of  the  mails,     (pp.  807,  808,  809.) 

EVIDENCE — Proof  of  Mailing  Letters. — Testimony  that  certain 
papers  offered  in  evidence  were  copies  of  letters;  that  the  originals 
were  addressed,  sealed,  stamped  and  put  in  a  box,  or  tray,  "on  my 
desk  to  be  mailed  in  the  postoffice,  the  same  as  I  always  do  with 
every  letter  going  from  my  office;  ....  they  were  put  there  for  the 
purpose  of  being  mailed  by  somebody  in  my  employ.  I  am  head  of 
a  big  insurance  company  down  there.  The  letters  are  taken  from 
that  tray  periodically  through  the  day  ....  by  the  clerk  whose  duty 
it  was  to  gather  up  the  mail  and  post  it.  That  was  the  way  that  all 
mail  that  emanated  from  my  office  always  went  through  the  post. 
That  was  the  regular  course  of  business  in  my  office  every  day" — is 
not  sufficient  to  show  a  mailing,  or  to  raise  a  presumption  of  mailing 
of  the  original  letters,  so  as  to  raise  the  presumption  that  they  were 
received  in  the  due  course  of  the  mail,  and  entitle  the  copies  to  be 
read  in  evidence,     (p.  807.) 

Philip  Carpenter,  for  the  appellant. 

Jay  Noble  Emley,  for  the  respondent. 

^''^  GRAY,  J.  This  action  was  brought  by  the  plaintiff  to 
recover  a  balance  claimed  to  be  due  from  the  defendant  upon 
*''''  an  account,  alleged  to  have  been  stated  between  them  for 
the  value  of  work  done  and  materials  furnished  by  the  former. 
The  defendant  denied  the  claim  of  the  plaintiff  and  set  up  a 
counterclaim  for  damages;  but,  at  the  trial,  he  withdrew  his 
counterclaim  and  the  sole  issue,  upon  which  evidence  was 
given,  or  offered,  and  which  was  submitted  to  the  jury,  was 
whether  there  had  been  an  account  stated.  The  question  was 
whether  there  had  been  an  agreement  between  the  two  par- 
ties fixing  the  amount  due  upon  previous  transactions  between 
them  and  promising  payment.  The  jurors  found  for  the 
plaintiff,  and  the  judgment  on  their  verdict  has  been  unani- 
mously affirmed  by  the  justices  of  the  appellate  division. 
Upon  this  appeal,  the  one  question  of  any  importance,  which 
the  appellant  has  presented,  related  to  the  exclusion  of  what 
purported  to  be  copies  of  certain  letters,  which  he  offered  in 
evidence.  The  originals,  he  claimed,  had  been  sent  to  the 
plaintiff  through  the  postoffice.  The  letters  were  four  in 
number;  three  purporting  to  have  been  written  at  times  prior 
to  the  rendering  of  the  statement  of  the  account  and  one  sub- 
sequently thereto.  The  writer  was  a  person  named  Beadnell, 
who  had  acted  as  an  agent  of  the  defendant  in  the  transactions 
with  the  plaintiff.     Beadnell  had  died  before  the  commence- 
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ment  of  the  action,  and  the  purpose  of  the  defendant,  in  offer- 
ing the  copies,  was  to  show  from  their  contents  that  there  had 
been  such  dissatisfaction  on  the  part  of  Beadnell  and  of  him- 
self, with  respect  to  plaintiff's  work,  as  to  make  it  improb- 
able that  there  had  been  any  promise  of  payment  of  the 
account.  A  notice  had  been  served  upon  the  plaintiff  to  pro- 
duce such  letters ;  but  the  plaintiff  denied  having  them.  The 
copies  were  excluded  by  the  trial  court  upon  the  ground  of 
icsufficient  proof  of  the  mailing  of  the  letters. 

Looking  at  these  writings,  I  think,  in  the  first  place,  that 
they  were  of  doubtful  admissibility.  They  related  to  what 
the  plaintiff  had  done  in  producing  a  time  recording  machine, 
or  clock.  Letters  written  by  Beadnell,  within  the  scope  of 
his  agency,  might  be  admissible  against  his  principal;  but 
these  letters  have  no  bearing  upon,  or  relevancy  to,  the  ques- 
tion ^'^  at  issue,  namely,  wheiher  an  account  was  stated  on 
the  date  mentioned  by  the  plaintiff.  They  are  worthless  as 
evidence,  either  of  any  expression  of  opinion  by  the  defendant 
himself,  or  as  having  any  relevancy  to  the  question  of  the  de- 
fendant's agreement  to  pay  the  plaintiff's  account.  If  we 
should  assume,  however,  that  the  letters  might  be  admissible 
in  behalf  of  the  defendant,  as  exhibiting  his  attitude  toward 
the  plaintiff,  through  the  complaints  of  his  agent,  Beadnell, 
as  to  the  results  accomplished  in  producing  a  satisfactory  ma- 
chine, the  insuperable  objection  to  the  admission  of  the  copies, 
as  secondary  evidence,  is  in  the  lack  of  a  sufficient  foundation 
for  their  reception.  There  Avas  no  proof  of  an  actual  deposit 
of  the  originals  in  the  postoffice,  and  there  was  no  sufficient 
proof  of  a  course  of  office  practice,  or  of  business,  from  which 
a  presumption  might  be  legally  indulged,  that  the  letters  had 
been  carried  to  the  postoffice  and  that  they,  therefore,  had  been 
received  in  due  course  of  the  mails  by  the  plaintiff.  The  de- 
fendant testified  to  the  paper-writings  being  copies  of  original 
letters  written  by  Beadnell;  that  the  originals  were  addressed 
to  the  {ilaintiff,  sealed,  stamped,  and  put  in  a  box,  or  tray, 
"on  my  desk  to  be  mailed  in  the  postoffice,  the  same  as  I 

always  do  with  every  letter  going  from  my  office They 

were  put  in  there  for  the  purpose  of  being  mailed  by  some- 
body in  my  employ.  I  am  head  of  a  big  insurance  company 
down  there.  The  letters  are  taken  from  that  tray  periodically 
through  the  day  ....  by  the  clerk,  whose  duty  it  was  to 
gather  up  the  mail  and  post  it.  That  was  the  way  that  all  the 
mail  that  emanated  from  my  office  always  went  through  the 
post.  That  was  the  regular  course  of  business  in  my  office 
every  day."  No  clerk,  or  employee,  was  called  by  the  de- 
fendant, as  a  witness  to  prove  anything  further  upon  the  sub- 
ject of  the  posting  of  letters  deposited  in  the  box,  or  tray, 
described.  This  fell  far  short  of  proof  warranting  the  pre- 
sumption that  the  letters  had  been  mailed.     The  rule  upon  the 
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subject  requires,  where  the  question  is  whether  a  letter  was 
sent  by  mail  at  a  certain  time,  in  the  absence  of  any  evidence 
as  to  its  being  deposited  with  the  ^"^^  postoffice  authorities, 
that  the  proof  shall  establish  the  existence  of  a  course  of  busi- 
ness, or  of  office  practice,  according  to  which  it  naturally 
would  have  been  done:  See  Stephen's  Digest  of  Evidence,  art. 
13.  The  cases  require  that  the  evidence  shall  go  further  upon 
the  subject  than  it  appears  to  have  gone  in  this  case.  In  the 
early  case  of  Hetherington  v.  Kemp,  4  Camp.  192,  where  a 
letter  was  placed  on  a  table,  on  which  letters  to  go  to  the 
postoffice  were  usually  placed,  it  was  held  that  some  evidence 
must  be  given  that  the  letters  were  customarily  taken  from 
the  table  by  the  porter  to  put  into  the  postoffice.  Lord  Ellen- 
borough,  in  his  opinion  in  that  case,  said:  "Had  you  called 
the  porter,  and  he  had  said  that  although  he  had  no  recollec- 
tion of  the  letter  in  question,  he  invariably  carried  to  the 
postoffice  all  the  letters  found  upon  the  table,  this  might  have 
done."  In  the  case  mentioned  in  1  Greenleaf  on  Evidence, 
section  40,  of  Skilbeck  v.  Garbett,  9  Jur.  939,  where  a  letter 
had  been  put  into  a  box  in  the  attorney's  office,  the  evidence 
showed  a  course  of  business  that  a  bellman  of  the  postoffice 
"invariably  called  and  took  the  letters  from  the  box,"  and 
that  was  held  to  be  sufficient  to  warrant  the  presumption  that 
it  reached  its  destination.  The  authority  of  Hetherington  v. 
Kemp  was  recognized  in  this  state  in  Thallhimer  v.  Brincker- 
hoff,  6  Cow.  90.  In  that  case,  copies  of  letters  from  the  de- 
fendant to  the  plaintiff,  contained  in  a  letter-book,  were 
permitted  to  be  read  in  evidence,  against  the  objection  that 
the  evidence  did  not  prove  that  the  original  letters  were  sent, 
upon  the  testimony  of  the  defendant's  clerk  that  "it  was  his 
invariable  practice  to  carry  the  original  letters  to  the  postoffice, 
as  soon  as  he  had  copied  them  in  that  letter-book."  It  was 
held  that  this  evidence  came  "fully  up  to  what  Lord  Ellen- 
borough,  in  Hetherington  v.  Kemp,  4  Camp.  192,  held  would 
be  sufficieht."  In  Hastings  v.  Brooklyn  Life  Ins.  Co.,  138 
N.  Y.  43,  34  N.  E.  289,  where  the  mailing  of  a  letter  to  the 
insured  was  in  question,  the  secretary  of  the  insurance  com- 
pany testified  that  he  had  placed  the  letter  in  a  basket  in  the 
office,  where  letters  to  be  mailed  were  usually  placed ;  but  there 
was,  in  addition  to  his  testimony  ^*®  that  of  the  porter  in  the 
office,  to  the  effect  that  it  was  his  business  to  take  the  letters 
from  the  basket  and  to  mail  them,  and  that  "he  mailed  all 
letters  found  in  the  basket."  That  evidence  was  deemed  suffi- 
cient to  justify  the  submission  of  the  question  of  the  mailing 
to  the  jury. 

It  was  essential,  in  this  case,  to  the  admissibility  of  the 
copies,  that  the  testimony  of  the  defendant  as  to  the  sending 
of  the  letters  should  have  been  supplemented  by  the  further 
evidence  of  the  clerk,  or  other  employee,  whose  duty  it  was 
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to  post  letters,  that  in  the  regular  course  of  business  he  had 
invariably  collected  the  letters  upon  the  defendant's  desk  and 
had  posted  them.  However  strong  the  convictions  and  the 
statements  of  the  defendant  as  to  the  usual  mailing  of  the 
letters  placed  on  his  desk,  there  was  the  gap  in  the  proof, 
created  by  the  failure  to  show  that  regular  practice,  or  cus- 
tom, of  carrying  them  to  the  post,  by  someone  charged  with 
that  duty,  from  which  a  presumption  would  naturally  arise  of 
these  letters  having  been  posted.  I  think  that  the  trial  court 
committed  no  error  in  excluding  the  copies  of  letters  offered 
by  the  defendant. 

I  advise  the  affirmance  of  the  judgment  appealed  from. 

Cullen,  C.  J.,  Edward  T.  Bartlett,  Werner,  Willard  Bartlett 
and  Hiscock,  JJ.,  concur;  Chase,  J.,  absent. 

Judgment  affirmed,  with  costs. 


Letters  Mailed  in  Due  Course  of  Business  are  presumed  to  have  Tbeen 
received  in  like  manner  by  the  addressee,  but  the  presumption  is 
rebuttable:  Long  Bell  Lumber  Co.  v.  Nyman,  145  Mich.  477,  116  Am. 
St.  Eep.  310;  Garland  v.  Gaines,  73  Conn.  662,  84  Am.  St.  Kep.  182; 
Jensen  v.  Corkell,  154  Pa.  323,  35  Am.  St.  Rep.  843;  Pennypacker 
V.  Capital  Ins.  Co.,  80  Iowa,  56,  20  Am.  St.  Rep.  395;  German  Nat. 
Bank  v.  Burns,  12  Colo.  539,  13  Am.  St.  R«p.  247;  and  especially 
where  the  letter  is  subsequently  found  in  the  possession  of  the  ad- 
dressee: Pitts  V.  Hartford  Ins.  Co.,  66  Conn.  376,  50  Am.  St.  Rep. 
96;  but  delivery  will  not  be  presumed  at  any  earlier  date  than  it 
is  actually  shown  to  have  been  in  the  addressee's  possession,  where  it 
was  addressed  to  him  at  a  place  other  than  his  regular  postoffice,  and 
was  found  among  his  papers  after  his  death:  Phelan  v.  Northwestern 
Life  Ins.  Co.,  113  N.  Y.  137,  10  Am.  St.  Rep.  441. 

Judicial  Knowledge  will  be  taken  of  the  fact  that  matter  carried 
through  the  mails  generally  reaches  its  destination  in  spite  of  much 
imperfection  in  the  address:  Gamble  v.  Central  R.  R.  etc.  Co.,  80  Ga. 
595,  12  Am.  St.  Rep.  276. 

Notice  by  Letter. — There  is  no  indisputable  presumption  that  a  letter, 
which  the  law  does  not  require  to  be  sent,  is  read  by  the  recipient, 
and  where  a  letter  is  sent  to  a  person  not  conversant  with  English, 
the  question  whether  he  received  notice  thereby  is  one  for  the  jury: 
Bova  V.  Norigian,  28  R.  I.  319,  125  Am.  St.  Rep.  741. 


PEOPLE  V.  WILLIA]\rS. 

[198  N.  Y.  238,  91  N.  E.  638.] 

TAXATION  OF  FRANCHISE— Corporations  Liable.— Corpora- 
tions organized  for  tlie  purpose  of  buying,  selling,  leasing,  renting  and 
owning  real  estate,  and  of  erecting  buildings  and  other  structures 
thereon,  are  subject  to  the  franchisie  tax  provided  by  the  corporation 
tax  laws.     (p.  811.) 

TAXATION  OF  FRANCHISE— Capital  Employed.— From  the 
moment  a  corporation  organized  for  the  purpose  of  owning  and  im- 
proving real  estate  begins  to  use  its  money  to  pureliase  real  estate 
for  the  purposes  of  its  incorporation,  it  employs  its  capital  in  the 
■tat€  within  the  purview  of  the  corporation  tax  law.     (p.  812.) 
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TAXATION  or  FHANCHISE— Earning  of  Dividends  Imma- 
terial.— The  corporation  tax  law  provides  for  the  taxation  of  cor- 
porations which  neither  earn  nor  declare  dividends,     (p.  812.) 

TAXATION  OF  FRANCHISE— Construction  of  Statute.— Sec- 
tions 182  and  190  of  the  former  tax  laws  (Consol.  Laws,  c.  60)  must 
be  construed  together  and  read  as  a  whole,  and,  where  so  construed, 
provide  that  the  tax  upon  a  corporation  having  an  excess  of  liabilities 
over  assets,  the  average  sale  price  of  whose  stock  during  the  year 
did  not  equal  or  exc€ed  its  par  value,  and  which  paid  no  dividends, 
sljould  be  assessed  upon  the  actual  value  of  its  capital  stock  and  not 
upon  the  par  value  thereof,     (pp.  813,  816.) 

TAXATION  OF  FRANCHISE— Appraisal  of  Stock.— In  assess- 
ing the  franchise  of  a  corporation,  the  controller  is  not  bound  by  the 
appraisal  of  the  officers  of  the  corporation  under  section  190  of  the 
franchise  tax  law  as  it  stood  in  1907.     (p.  816.) 

Edward  R.  0  'Malley,  attorney  general,  and  Edward  H. 
Letchworth,  for  the  appellant. 

Howard  Mansfield,  for  the  respondent. 

240  WERNER,  J.  The  relator  was  incorporated  on  the 
fourteenth  day  of  February,  1908,  under  the  laws  of  this  state, 
and  began  to  do  business  wholly  within  this  state  on  February 
20th  of  the  same  year.  Its  certificate  of  incorporation  author- 
izes it  "to  acquire  by  purchase  or  lease,  or  otherwise,  lands 
and  interests  in  lands,  ....  and  to  erect,  or  cause  to  be 
erected,  on  any  lands  owned,  held  or  occupied  by  the  corpora- 
tion, buildings  or  other  structures,  with  their  appurtenances, 
....  and  to  lease  ....  any  buildings  or  other  structures, 
and  any  stores,  shops,  suites,  rooms,  or  part  of  any  buildings 
or  other  structures,  at  any  time  owned  or  held  by  the  cor- 
poration." 

The  corporation  was  in  fact  organized  for  the  express  pur- 
pose of  acquiring  the  premises  fronting  on  the  Broadway  side 
of  Madison  Square  in  the  city  of  New  York,  familiarly  known 
as  the  Fi:^th  Avenue  Hotel  property;  of  demolishing  the  old 
building  thereon  and  erecting  in  its  place  a  modern  -"*^  store 
and  office  building.  During  the  year  ending  October  31,  1908, 
the  corporation  bought  the  premises,  razed  the  old  building 
and  began  the  erection  of  a  new  structure.  Its  capital  stock 
consisted  of  forty  thousand  shares  of  the  par  value  of  $100 
per  share,  or  a  total  of  $4,000,000,  all  of  which  had  been 
issued  for  actual  propert}^  or  money,  and  no  part  of  which 
represented  goodwill,  services  or  other  intangible  assets.  The 
controller  assessed  upon  the  relator  a  tax  of  $3,000,  or  three- 
fourths  of  a  mill  upon  each  dollar  of  its  capital  stock  at  its 
par  value.  Upon  an  application  for  a  revision  of  this  tax 
the  relator  claimed  (1)  a  total  exemption  therefrom,  on  the 
ground  that  none  of  its  capital  had  been  employed  within  the 
state  during  the  year  ending  October  31,  1907,  and  (2)  that 
if  it  were  liable  to  any  tax,  it  must  be  upon  the  basis  of  the 
actual  value  of  its  capital  employed  within  the  state  during 
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that  year  and  not  upon  its  par  value.  In  that  connection  the 
relator  submitted  to  the  controller  a  report  setting  forth  in 
minute  detail  the  condition  of  the  corporation.  Some  of  the 
statements  in  that  report  will  be  referred  to  when  we  reach 
the  question  upon  which  they  are  material.  The  controller 
declined  to  revise  the  tax,  whereupon  the  relator  sued  out 
a  writ  of  certiorari  to  review  the  determination  of  the  con- 
troller before  the  appellate  division.  In  that  court  the  deter- 
mination of  the  controller  was  reversed  upon  the  sole  ground 
that  the  relator  was  exempt  from  the  tax,  because  no  part  of 
its  capital  had  been  employed  within  the  state  during  the  year 
ending  October  31,  1907.  As  the  case  stands,  therefore,  it 
follows  that  if  the  appellate  division  was  right  in  holding  that 
the  relator  is  exempt  from  the  tax,  the  result  must  be  a  simple 
affirmance  of  the  order  from  which  the  appeal  to  this  court 
was  taken.  If,  on  the  other  hand,  we  disagree  with  the  con- 
clusion of  the  appellate  division  and  hold  that  the  relator  is 
liable  to  a  tax,  the  question  still  remains  whether  the  statute 
authorizes  the  tax  upon  the  basis  fixed  by  the  controller. 

It  must  now  be  regarded  as  definitely  settled  by  authority 
that  corporations  of  the  class  to  which  the  relator  belongs 
^^^  are  taxable  under  the  provisions  of  section  182  of  the  tax 
law.  The  cases  upon  which  the  relator  relies  (People  v. 
Roberts,  30  App.  Div.  180,  51  N.  Y.  Supp.  771 ;  affirmed,  157 
N.  Y.  676,  51  N.  E.  1093;  People  v.  Miller,  179  N.  Y.  49,  71 
N.  E.  463;  People  v.  Wemple,  150  N.  Y.  46,  44  N.  E.  787)  are 
not  in  point,  as  has  been  shown  in  the  more  recent  decisions 
of  this  court:  People  v.  Miller,  181  N.  Y.  328,  73  N.  E.  1102; 
People  v.  Glynn,  194  N.  Y.  387,  87  N.  E.  434.  It  would  serve 
no  useful  purpose  to  reiterate  the  discussions  of  these  last 
cited  cases  in  which  the  distinctions  between  them  and  the 
earlier  cases  referred  to  were  fully  considered.  For  present 
purposes  it  is  enough  to  say  that  this  court  is  now  committed 
to  the  doctrine  that  corporations  organized  for  the  purposes  of 
buying,  selling,  leasing,  renting  and  owning  real  estate,  and 
of  erecting  buildings  or  other  structures  thereon,  are  taxable 
under  the  tax  law  as  it  now  stands.  That  general  proposition 
is  not  controverted  by  counsel  for  the  relator,  and  is  in  terms 
admitted  in  the  opinion  of  the  court  below,  but  it  is  argued 
that  it  has  no  application  to  the  case  at  bar  because  during 
the  year  1907  none  of  the  relator's  capital  was  employed 
within  this  state.  That  argument  is  based  upon  the  premise 
that  during  the  year  mentioned  the  relator  had  simply  in- 
vested its  capital  in  unproductive  real  estate  from  which  it 
had  removed  old  buildings  for  the  purpose  of  erecting  modern 
structures;  that  when  the  latter  was  finished  and  rented  so 
as  to  yield  an  income  on  the  money  invested,  and  not  until 
then,  could  the  relator  be  said  to  have  fairly  entered  upon  the 
business  for  which  it  was  organized;  that  not  until  that  stage 
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of  its  operations  had  been  reached  could  the  relator  be  held  to 
have  its  capital  employed  in  this  state  within  the  meaning  of 
the  statute.  We  can  find  in  the  statute  no  authority  for  this 
reasoning,  and  we  think  there  is  nothing  in  the  character  of 
the  relator's  business  to  warrant  it.  From  the  moment  when 
the  relator  began  to  use  its  money  to  purchase  real  estate  for 
the  purposes  of  its  incorporation  it  employed  its  capital  in 
this  state  within  the  purview  of  the  ^*^  statute.  That  is  the 
rule  which  has  been  applied  to  corporations  engaged  in  other 
kinds  of  business,  and  we  find  nothing  in  the  statute  which  in- 
dicates a  contrary  legislative  intention  as  to  corporations 
organized  for  the  purpose  of  purchasing,  owning  and  improv- 
ing real  estate.  The  learned  appellate  diyision  based  its  de- 
cision upon  the  consideration  that  the  relator  during  the  year 
ending  October  31,  1907,  "had  earned  no  dividends  and  had 
as  yet  derived  no  benefit  or  advantage  from  its  capital. "  This 
suggestion,  it  seems  to  us,  ignores  the  very  question  which  un- 
derlies this  controversy.  The  statute  clearly  provides  for  the 
taxation  of  corporations  which  neither  earn  nor  declare  divi- 
dends, and  the  real  question  is.  Upon  which  basis  shall  such 
corporations  be  taxed?  Every  business  corporation  has  to  go 
through  an  initial  and  formative  period  in  which  there  is  a 
constant  outlay  of  capital  with  no  prospect  of  immediate  re- 
turn, and  many  embark  upon  ventures  which  never  prove 
successful;  but  that  has  never  been  regarded  as  a  sufficient 
reason  for  exempting  from:  this  tax  such  corporations  as  may 
be  engaged  in  the  various  fields  of  commercial  enterprise  out- 
side of  operations  in  real  estate.  We  find  nothing  in  the  stat- 
ute to  indicate  that  corporations  engaged  in  buying  and  selling 
real  estate  are  an  exception  to  the  general  rule.  As  we  have 
said,  however,  this  question  has  been  definitely  disposed  of  in 
the  two  most  recent  expressions  upon  the  subject  in  this  court. 
In  People  v.  Miller,  181  N.  Y.  328,  73  N.  E.  1102,  Judge 
Vann  expressed  the  views  of  a  majority  of  the  court  as  fol- 
lows: "The  claim  is  made  that  the  large  amount  thus  paid  for 
a  building  ....  is  not  capital  employed  within  this  state,  but 
is  an  inactive  investment,  and  that  the  relator  is  not  carry- 
ing on  any  business  in  this  state.  It  does  business  in  no  other 
state  and  it  has  no  surplus.  While  a  foreign  corporation  may 
invest  its  surplus  earnings  in  real  property  situate  in  this  state 
and  lease  the  same  to  third  parties,  so  long  as  it  does  not 
occupy  it  or  use  it  in  transacting  its  ordinary  business,  the 
amount  thus  invested  is  apparently  not  subject  to  taxation  as 
capital  employed  in  doing  business.  When,  ^'*^  however,  it 
has  no  surplus  and  all  its  capital  is  placed  in  a  single  venture 
which  requires  active  management  and  constitutes  its  sole 
business,  such  capital  is  employed  in  business  within  the  fair 
meaning  of  the  statute  now  in  force,  which  is  more  comprehen- 
sive than  any  of  its  predecessors. ' '    Again,  in.  People  v.  Glynn, 
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194  N.  Y.  387,  87  N.  E.  434,  Judge  Willard  Bartlett  wrote 
for  a  unanimous  court  and  said:  "The  capital  stock  of  the 
relator  is  employed  rather  than  invested.  It  is  being  used  for 
the  precise  purpose  specified  in  the  certificate  of  incorporation. 
....  The  capital  stock  has  been  applied  to  the  very  use  con- 
templated by  the  incorporators  as  the  object  of  the  organiza- 
tion. If  this  is  not  the  employment  of  the  capital  stock,  then 
it  is  impossible  to  conceive  how  the  capital  stock  of  such  a 
corporation  can  ever  be  regarded  as  being  employed  at  all." 
There  is  nothing  to  distinguish  these  cases  from  the  case  at  bar, 
except  that  there  the  corporations  purchased  properties  which 
were  immediately  productive  of  rentals,  while  here  there  was 
no  prospect  of  income  until  the  new  structure  would  be  rented. 
That  is  a  mere  detail,  however,  which  cannot  affect  the  prin- 
ciple that  the  latter,  no  less  than  the  former,  was  employing 
its  capital  within  this  state  in  the  conduct  of  the  only  busi- 
ness for  which  it  was  organized.  Upon  this  branch  of  the  case, 
which  was  the  only  one  considered  by  the  appellate  division, 
we  must  reverse  the  order  of  that  court  and  affirm  the  deter- 
mination of  the  controller.  This  result  does  not  dispose  of 
the  appeal,  however,  but  compels  us  to  pass  upon  the  construc- 
tion of  those  sections  of  the  statute  which  prescribe  the  basis 
and  method  to  be  employed  in  assessing  the  franchise  tax. 

The  question  is  whether  the  relator  is  to  be  taxed  at  the 
rate  of  three-quarters  of  a  mill  upon  each  dollar  of  its  capital 
stock  at  its  par  value,  or  at  that  rate  upon  the  actual  value  of 
its  capital  stock.  The  learned  attorney  general  contends  that 
section  182  of  the  franchise  tax  law,  as  amended  by  chapter 
474,  Laws  of  1906,  contains  a  clear  and  explicit  direction  that 
corporations  whose  "assets  do  not  exceed  the  liabilities  exclu- 
sive of  capital  stock,"  or  whose  stock  "*^  has  sold  at  an 
average  price  during  the  year  which  "did  not  equal  or  exceed 
its  par  value,"  or  which  have  declared  no  dividend,  shall  be 
taxed  at  three-quarters  of  a  mill  upon  each  dollar  of  their 
capital  stock  at  its  par  value.  It  may  be  conceded  that  the 
language  of  this  section,  taken  by  itself,  is  capable  of  that 
construction,  but  it  is  by  no  means  clear  and  explicit.  That 
portion  of  the  section  which  follows  the  part  which  we  have 
paraphrased  reads  as  follows:  "Then  each  dollar  of  the 
amount  of  capital  stock  employed  in  this  state,  determined  as 
hereinbefore  provided,  shall  be  taxed  at  the  rate  of  three- 
fourths  of  one  mill."  "When  w^e  refer  to  the  preceding  part 
of  the  section,  which  in  general  terms  provides  for  the  tax, 
we  see  that  it  throws  no  light  upon  the  part  just  quoted,  for 
it  simply  enacts  that  the  corporations  enumerated  "shall  pay 
to  the  state  treasurer  annually,  in  advance,  an  annual  tax  to 
be  computed  upon  the  basis  of  the  amount  of  its  capital  stock, 
employed  during  the  preceding  year  within  this  state,  and 
upon  each  dollar  of  such  amount."    Neither  in  this  general 
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statement  nor  in  the  language  applicable  to  corporations  of 
the  class  to  which  the  relator  belongs  do  we  find  any  definite 
declaration  that  nondividend  paying  corporations  whose  as- 
sets do  not  exceed  their  liabilities,  exclusive  of  capital  stock, 
or  whose  stock  has  been  sold  during  the  year  at  an  average 
price  which  does  not  equal  or  exceed  its  par  value,  shall  be 
taxed  upon  the  basis  of  the  par  value  of  their  capital  stock. 
This  is  practically  conceded  by  the  learned  attorney  general, 
but  he  argues  that  other  portions  of  section  182  disclose  the 
legislative  intent.  He  calls  our  attention  to  the  fact  that  cor- 
porations which  pay  dividends  amounting  to  six  per  centum 
or  more  upon  their  capital  stock  are  first  placed  in  a  class  by 
themselves.  They  are  taxed  at  the  rate  of  one-quarter  of  a 
mill  for  each  one  per  centum  of  dividends  made  or  declared 
upon  the  par  value  of  the  capital  stock  during  the  preceding 
year.  Next  the  statute  proceeds  to  deal  with  corporations 
of  the  second  class,  to  which  the  relator  belongs,  which  are 
distinguished  (1)  by  an  excess  of  liabilities  over  assets,  exclu- 
F.ive  of  capital  stock;  (2)  by  an  average  sale  price  of  its  stock 
"•**  during  the  j'ear  which  did  not  equal  or  exceed  its  par 
value;  and  (3)  by  nonpayment  of  dividends.  Then  there  fol- 
lows the  provision  as  to  corporations  of  the  third  class  which 
are  characterized  (1)  by  dividends  of  less  than  six  per  centum 
on  the  par  value  of  the  capital  stock;  (2)  by  assets  in  excess 
of  liabilities,  exclusive  of  capital  stock,  to  an  amount  equal 
to  or  greater  than  the  par  value  of  the  capital  stock;  and 
(3)  an  average  sale  price  of  the  stock  during  the  year  equal 
to  or  greater  than  the  par  value.  As  to  this  third  class  of 
corporations,  the  section  provides  that  "the  amount  of  the 
capital  stock,  determined  as  hereinbefore  provided  to  be  em- 
ployed in  this  state,  shall  be  taxed  at  the  rate  of  one  and 
one-half  mills  on  each  dollar  of  the  valuation  of  the  capital 
stock  employed  in  this  state,  but  such  valuation  shall  not  be 
less  than  (1)  the  par  value  of  such  stock,  (2)  the  difference 
between  the  assets  and  liabilities,  exclusive  of  capital  stock, 
(3)  the  average  price  at  which  such  stock  sold  during  said 
year."  This  last  paragraph  indicates,  of  course,  that  as  to 
the  corporations  of  the  third  class  or  division,  the  tax  of  one 
and  one-half  mills  is  to  be  based  upon  the  value  of  the  stock, 
as  distinguished  from  the  par  value,  and  it  may  be  assumed 
that  this  is  because  the  valuation  cannot  be  less  than  the  par 
value.  From  this  the  learned  attorney  general  argues  that 
the  direction  for  valuation  of  the  capital  stocks  of  corporations 
of  the  third  class,  and  the  absence  of  such  direction  in  that 
paragraph  of  the  section  which  relates  to  corporations  of  the 
second  class,  discloses  the  legislative  intent  to  tax  the  latter 
upon  the  basis  of  the  par  value  of  its  capital  stock.  While 
the  argument  is  not  without  force,  it  is  obviously  inconclusive. 
Upon  principle  there  is  no  greater  reason  for  a  valuation  of 
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a  capital  stock  that  is  worth  more  than  par  than  there  is  for 
a  valuation  of  one  that  is  worth  less  than  par.  But  even  if 
we  concede  that  this  difference  in  the  phrasing  of  the  two 
subdivisions  of  the  same  section  is  indicative  of  an  intent  to 
tax  nondividend  paying  corporations  with  impaired  capital 
upon  the  basis  of  the  par  value  of  their  capital  stock,  we  can- 
not escape  the  conviction  that  a  very  simple  idea  which  might 
^'*'  have  been  framed  in  very  plain  language  has  been  ob- 
scured in  a  mass  of  verbiage  much  better  calculated  to  conceal 
than  reveal  the  true  intent.  Nor  is  this  the  only  difficulty 
which  we  encounter  in  construing  this  statute.  It  is  an  ele- 
mentary canon  of  construction  that  statutes  consisting  of  sev- 
eral parts  relating  to  a  common  subject  must  be  read  as  a 
whole  and  construed  together:  People  v.  Knight,  173  N.  Y. 
255,  65  N.  E.  1102 ;  People  v.  Angle,  109  N.  Y.  564,  17  N.  E. 
413;  People  v.  McGloin,  91  N.  Y.  241;  Matter  of  New  York 
&  B.  Bridge,  72  N.  Y.  527.  Section  190  of  the  franchise  tax 
law,  as  it  stood  in  1907,  provided  that  "If  the  dividend  or 
dividends  amount  to  less  than  six  per  centum  on  the  par  value 
of  the  capital  stock,  or  no  dividend  is  declared,  the  president, 
treasurer  or  secretary  of  the  company  liable  to  pay  a  tax 
under  the  provisions  of  section  one  hundred  and  eighty-two 
of  this  chapter,  shall,  under  oath,  between  the  first  and  fif- 
teenth days  of  November,  in  each  year,  estimate  and  appraise 
the  capital  stock  of  such  company  at  its  actual  value":  Laws 
1907,  c.  734.  To  what  class  of  corporations  does  this  section 
apply,  if  not  to  the  class  to  which  the  relator  belongs?  We 
can  think  of  none,  and  unless  we  hold  this  latter  section  to  be 
of  no  effect,  it  must  be  read  in  pari  materia  with  section  182. 
If  the  two  are  inconsistent  with  each  other,  the  plainest  prin- 
ciples of  justice  require  us  to  give  the  relator  the  benefit  of 
the  section  most  favorable  to  it.  In  People  v.  Miller,  177  N. 
Y.  51,  69  N.  E.  124,  we  said:  "A  statute  which  levies  a  tax 
is  to  be  construed  most  strongly  against  the  government  and 
in  favor  of  the  citizen.  The  government  takes  nothing  except 
what  is  given  by  the  clear  import  of  the  words  used,  and  a 
well-founded  doubt  as  to  the  meaning  of  the  act  defeats  the 
tax."  Beyond  all  this,  we  are  concluded  by  a  previous  deci- 
sion which  was  made  at  a  time  when  section  190,  which  has 
been  several  times  amended,  was  in  substantially  the  same 
form  as  it  stands  to-day.  In  the  case  of  People  v.  Roberts, 
168  N.  Y.  14,  60  N.  E.  1043,  we  had  occasion  to  construe  sec- 
tion 182  as  affecting  corporations  paying  ^'^^  dividends  of 
less  than  six  per  centum.  Under  the  section  as  it  then  stood 
the  attorney  general  contended  that  the  tax  was  to  be  as- 
sessed upon  the  par  value  of  the  capital  stock,  while  the  re- 
lator in  that  case  claimed  that  it  should  be  assessed  upon  the 
basis  of  the  actual  or  appraised  value  of  its  capital  stock. 
There,  as  here,  this  court  was  in  doubt  as  to  the  true  meaning 
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of  section  182,  and,  in  considering  the  effect  of  section  190, 
reached  the  conclusion  that,  by  reading  both  together,  the  tax 
was  to  be  assessed  upon  the  actual  value  of  the  capital  stock 
rather  than  upon  the  par  value. 

It  is  a  coincidence  which  cannot  escape  notice  that,  although 
section  190  seems  to  have  been  amended  in  1906  so  as  to  ob- 
viate the  difficulties  suggested  in  the  East  River  Ferry  case 
(168  N.  Y.  14,  60  N.  E.  1043),  it  was  in  1907  restored  to  sub- 
stantially the  same  form  in  which  this  court  found  it  when 
considering  the  case  last  cited,  and  so  it  stands  to-day.  As  a 
study  in  the  mutations  of  legislation,  it  might  be  interesting 
to  trace  minutely  the  various  amendments  of  the  two  sec- 
tions under  consideration,  but  it  would  tend  to  confuse  rather 
than  to  clarify  the  question  before  us.  So  we  leave  the  mat- 
ter with  the  suggestion  that,  since  it  is  easily  possible  to  frame 
a  statute  providing  that  nondividend  paying  corporations 
whose  liabilities  exceed  their  assets,  and  whose  stocks  sell  at 
prices  which  do  not  exceed  or  equal  their  par  value,  shall  be 
taxed  upon  the  basis  of  the  par  value  of  such  stocks,  we  should 
not  indulge  in  strained  or  doubtful  constructions  of  am- 
biguous statutes  in  favor  of  the  state.  This  leads  to  the  con- 
clusion that,  under  sections  182  and  190  as  read  together,  cor- 
porations of  the  class  to  which  the  relator  belongs  are  to  be 
taxed  upon  the  basis  of  the  actual  value  of  their  capital  stocks 
and  not  upon  their  par  value.  In  arriving  at  this  conclusion 
we  have  not  overlooked  the  so-called  "dragnet"  clause  of  sec- 
tion 182,  as  amended  in  1907.  We  do  not  quote  or  discuss  it, 
because  it  seems  to  be  conceded  that  it  has  no  application  to 
this  case. 

We  have  still  to  consider  whether  the  tax  assessed  upon  the 
relator  can  be  upheld  upon  the  theory  that  the  actual  value, 
rather  than  the  par  value,  of  the  capital  stock  is  the  true  basis 
2^^  for  the  tax.  It  is  obvious  that  the  controller  did  not 
value  or  appraise  the  relator's  capital  stock.  He  levied  the 
tax  upon  *the  basis  of  the  par  value  thereof.  Therefore  the 
tax  as  assessed  cannot  stand.  It  is  equally  clear  that  the 
controller  is  not  bound  by  the  arbitrary  and  insufficient  ap- 
praisal of  the  relator's  vice-president.  This  can  easily  be 
demonstrated  by  the  reproduction  of  a  few  figures  from  the 
report  of  the  relator  to  the  controller.  The  capitalization  of 
the  company  is  $4,000,000.  This  was  all  contributed  in  actual 
property  or  in  cash.  Its  total  assets  were  $6,810,000,  and  its 
total  liabilities  were  $5,230,000,  leaving  an  apparent  excess 
of  assets  over  liabilities  of  $1,580,000.  We  need  go  no  further 
to  show  that  if  this  represented  the  true  state  of  the  relator's 
financial  condition,  its  capital  stock  was  worth  more  than 
$10  per  share,  which  was  the  valuation  placed  upon  it  by  the 
relator's  vice-president.  Upon  that  showing  the  controller 
was  clearly  justified  in  refusing  to  accept  the  relator's  valua- 
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tion.     Under  the  circumstances,  the  case  must  go  back  to  the 
controller  for  a  reassessment  of  the  tax. 

The  order  of  the  appellate  division  should  be  reversed  and 
the  determination  of  the  controller  annulled,  without  costs 
of  the  appeal  to  either  party,  and  proceedings  remitted  to  the 
controller  for  a  reassessment  of  the  tax. 

C'ullen,  C.  J.,  Haight  and  Willard  Bartlett,  JJ.,  concur  with 
Werner,  J. ;  Iliscoek  and  Chase,  JJ.,  concur  with  Vann,  J. 

Order  reversed,  etc. 

Vann,  J.,  Dissenting.  I  agree  with  Judge  Werner  that  corporations 
of  the  class  to  which  the  relator  belongs  are  taxable  under  section 
182  of  the  tax  law,  and  I  concur  in  all  that  he  has  said  on  that 
s-ubject.  I  do  not  concur  in  his  conclusion  or  reasoning  upon  the 
question  whether  the  relator  should  be  taxed  at  the  rate  of  three- 
quarters  of  a  mill  upon  each  dollar  of  its  capital  stock  at  its  par 
value,  or  at  that  rate  upon  each  dollar  of  its  actual  value.  I  think 
it  should  be  taxed  at  the  rate  named  on  the  par  value  of  its  capital 
stock,  and  I  have  expressed  my  reasons  for  this  conclusion  in  an 
opinion  filed  in  a  case,  decided  herewith,  involving  the  same  question: 
People  V.  Gaus,  198  N.  Y.  250,  91  N.  E.  634. 

The  order  of  the  appellate  division  should  be  reversed,  the  de- 
termination of  the  controller  confirmed,  and  the  writ  of  certiorari 
dismissed,  with  costs  in  both  courts. 


The  Taxation  of  Franchises  of  Corporations  is  the  subject  of  a  mono- 
graphic note  to  Blackrock  Copper  Min.  etc.  Co.  v.  Tingey,  131  Am. 
St.  Eep.  862. 

The  Term  "Franchise"  has  various  significations,  both  in  a  legal  and 
a  popular  sense,  and  especially  two  well-defined  meanings,  one  per- 
taining to  what  is  called  the  "primary  franchise,"  the  right  to  exist 
as  a  corporation,  and  the  other  to  the  different  rights,  privileges  and 
powers  obtained  and  exercised  by  the  corporation  which  are  not  a 
prerequisite  to  corporate  existence,  such  as  the  right  to  occupy  public 
streets  and  places  for  the  operation  of  a  system  of  water  or  gas 
works,  railroads  and  the  like:  Cooper  v.  Utah  Light  etc.  Co.,  35  Utah, 
570,  136  Am-  St.  Bep.  1075. 


LIGHTFOOT  v.  DAVIS. 

[198  N.  Y.  261,  91  N.  E.  582.] 

STATUTE  OF  LIMITATIONS— Debt  not  Discharged.— While 
the  statute  of  limitations  may  bar  the  remedy,  it  does  not  cancel  or 
discharge  the  debt.  It  may  operate  to  transfer  title  to  property,  as 
in  case  of  adverse  possession  of  real  property,     (p.  820.) 

ADVERSE  POSSESSION— Personal  Property. — By  adverse  pos- 
session, title  to  chattels  may  be  acquired  which  will  be  paramount 
tu  that  of  the  true  owner,  but  tliis  possession  must  be  peaceable,  undis- 
t'.irbed  and  open,  with  an  assertion  of  ownersliip  lor  tho  i)(>ri(i<l  wliioh, 
Mnder  the  law,  would  bar  an  action  for  its  recovery  by  the  real 
<  wiier.     (pp.  820,  821.) 

Am.  St.  liep.,  Vol.  139—62 
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ADVERSE  POSSESSION.— Mere  Possession,  continued  how- 
ever long,  will  not  devest  the  owner  of  his  property  unless  the  pos- 
session is  under  a  claim  of  title.  Otherwise  the  possession  will  be 
presumed  to  be  in  subordination  to  the  true  legal  title,     (p.  821.) 

ADVERSE  POSSESSION  —  Stolen  Personalty.— A  thief  can 
acquire  no  title  to  the  stolen  property.  Where  a  person  obtains  pos- 
session of  property  secretly  by  a  common-law  larceny  and  conceals 
that  possession,  no  lapse  of  time  should  confer  title  on  him.     (p.  822.) 

STATUTE  OF  LIMITATIONS— Fraud.— Under  section  382, 
subdivision  5  of  the  cede,  an  action  in  equity  based  on  fraud,  even 
where  the  jurisdiction  in  equity  is  only  concurrent  with  that  of  law, 
may  be  brought  at  any  time  within  six  years  after  the  discovery  of 
the  fraud.  Nor  does  the  fact  that  the  ultimate  relief  sought  is  a 
money  judgment  take  the  case  without  the  statutory  provision,  (p. 
824.) 

STOLEN  PROPERTY — Recovery  of  Proceeds  from  Estate  of 
Thief. — Where  certain  bonds,  together  with  all  evidence  of  their  iden- 
tity, were  stolen  from  the  owner,  who  was  thereby  rendered  unable 
to  stop  payment  thereon  or  trace  them,  and  years  after,  upon  the 
death  of  the  father  in  law  of  the  owner,  evidence  of  the  theft  ana 
collection  of  the  bonds  by  him  was  found  among  his  papers,  the 
owner  may,  upon  discovery  of  the  facts,  recover  the  value  of  the 
bonds  and  interest  thereon  from  the  estate  of  the  thief,  (pp.  824, 
825.) 

STOLEN  PROPERTY — Equitable  Action  to  Recover  Proceeds- 
Theory  of  Action. — The  basis  of  an  action  in  equity  to  recover  from 
the  thief  the  proceeds  of  stolen  property  is  that  of  fraud,  and  the 
method  by  which  equity  proceeds  is  to  turn  the  wrongdoer  into  a 
trustee,     (pp.  824,  825.) 

STOLEN  PROPERTY — Recovery  of  Proceeds  from  Estate  of 
Thief. — Where  bonds  were  stolen  and  collected  by  one  whose  identity 
as  the  thief  was  not  discovered  until  after  his  death,  the  owner  of 
the  bonds  may  recover  the  amount  thereof  fromt  the  estate  of  the 
thief,  although  he  fails  to  identify  in  the  estate  the  proceeds  of  his 
bonds,  in  an  equitable  action,  for  in  equity  "the  relief  to  be  admin- 
istered will  be  adapted  to  the  exigencies  of  the  case  as  they  exist 
at  the  close  of  the  trial."     (p.  826.) 

Fletcher  C.  Peck  and  Charles  Ward,  for  the  appellant. 

Edwin  A.  Nash  and  George  W.  Atwell,  for  the  respondent. 

263  CULLEN,  C.  J.  This  is  a  singular  case.  In  March, 
1875,  and  for  some  years  previous  the  plaintiff  had  been  the 
owner  of  several  school  bonds  issued  by  various  counties  in 
the  state  of  Kansas,  aggregating  in  amount  the  sum  of  four 
thousand  dollars.  These,  together  with  a  memorandum  stat- 
ing the  numbers  and  other  details  of  the  bonds,  he  kept  locked 
in  a  bureau  drawer.  At  the  time  mentioned,  during  the  plain- 
tiff's absence,  the  drawer  was  broken  open  and  the  bonds  ab- 
stracted by  the  defendant's  testator,  the  plaintiff's  father  in 
law  and  a  banker  in  the  village  of  Lima,  in  this  state.  No 
suspicion  seems  ever  to  have  attached  to  the  deceased  during 
his  life.  The  plaintiff  made  every  effort  to  discover  the  bonds 
and  who  had  purloined  them.  The  only  record  of  their  num- 
bers was  the  memorandum  taken  with  the  bonds.  He  was, 
therefore,  unable  to  stop  their  payment  or  to  trace  them.    He 
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had  bought  these  bonds  originally  through  the  deceased,  and 
immediately  after  their  loss  gave  him  notice  of  that  fact.  In 
response  the  deceased  wrote  him:  "I  am  going  to  Hamilton 
Station  to-morrow.  If  you  will  bring  over  all  the  records  you 
have  of  the  lost  bonds  I  will  look  at  them  and  will  try  and 
notify  the  districts  of  the  loss  and  stop  payment."  The  plain- 
tiff was  never  able  to  obtain  any  further  information  as  to  the 
bonds.  They  matured  within  a  few  years  and  the  interest 
as  it  accrued  and  the  principal  was  collected  by  the  deceased. 
Upon  his  death  in  1899  there  was  found  among  his  papers  the 
memorandum  which  had  been  stolen  from  the  plaintiff,  and  an 
examination  of  his  books  showed  that  he  had  collected  the 
bonds.  Upon  the  discovery  of  these  facts,  the  plaintiff 
brought  this  suit  against  the  defendant,  as  administrator  with 
the  will  annexed  of  the  deceased,  praying  judgment  that  the 
defendant  "may  account  and  pay  over  to  him  the  amount  of 
said  bonds  and  the  income  thereof  if  it  can  be  traced,  and  if  it 
cannot  be  traced,  that  he  may  have  judgment  against"  the 
defendant  as  administrator  for  the  sum  of  sixteen  thousand 
dollars.  The  answer  denied  any  knowledge  or  belief  as  to  the 
facts  charged,  and  interposed  both  the  six  and  ten  years'  stat- 
ute of  limitations.  The  referee  before  whom'  the  case  was 
tried  found  all  ^*^  the  facts  as  hitherto  recited,  and  awarded 
judgment  to  the  plaintiff  for  the  principal  of  said  bonds  and 
the  interest  thereon.  The  learned  appellate  division  reversed 
the  judgment  on  questions  of  law  alone,  leaving  undisturbed 
the  facts  as  found  by  the  referee.  It  held  on  the  authority 
of  Allen  V.  Mille,  17  Wend.  202,  and  Burt  v.  Myers,  37  Hun, 
277,  that  the  plaintiff's  claim  was  barred  by  the  statute  of 
limitations,  despite  his  ignorance  of  the  fact  that  the  deceased 
had  purloined  the  bonds. 

The  principle  involved  in  this  case  is  a  far-reaching  one. 
During  the  last  thirty  years  there  have  been  a  number  of 
bank  robberies  where  by  burglary  very  large  amounts  of 
securities  have  been  stolen,  and  it  has  frequently  proved  im- 
possible to  detect  the  thieves  or  secure  a  return  of  the  stolen 
property  except  in  some  cases  by  negotiations  through 
** fences"  or  agents  of  the  criminals.  These  securities  are 
often,  if  not  generally,  long-time  bonds  not  maturing  until 
after  the  expiration  of  the  six-year  statutory  period  for  bring- 
ing actions  for  conversions.  If  it  be  the  law  that  a  thief  by 
avoiding  detection  and  concealing  the  stolen  property  during 
that  period  may  acquire  title  to  the  property  or  secure  im- 
munity from  suit  for  its  proceeds  in  case  he  has  sold  it,  cer- 
tainly we  should  call  the  attention  of  the  legislature  to  the 
defect  in  the  law  in  order  that  it  might  be  remedied.  In  my 
opinion,  however,  since  the  adoption  of  the  Code  of  Civil  Pro- 
cedure in  1876  the  law  is  in  no  such  unfortunate  condition 
and  appeal  for  legislative  relief  is  unnecessary. 
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The  first  question  to  be  considered  is  wlietlier  the  lapse  of 
time  would  have  vested  a  good  title  in  the  defendant's  testator 
had  he  remained  in  possession  of  the  bonds  until  the  time  of 
his  decease,  for  if  such  is  the  law,  it  is  clear  that  he  did  not 
become  liable  because,  instead  of  retaining  the  bonds,  he  col- 
lected the  money  due  thereon.  The  law  is  settled  in  this  state 
that  while  the  statute  of  limitations  may  bar  the  remedy,  it 
does  not  cancel  or  discharge  the  debt:  Hulbert  v.  Clark,  128 
N.  Y.  295,  28  N.  E.  638,  14  L.  R.  A.  59.  This  general  doctrine 
is  subject  to  the  qualification  that  the  statute  may  operate  to 
transfer  title  to  property.  ^"^  Thus,  in  the  case  of  our  statu- 
tory provisions  as  to  the  adverse  possession  of  real  property, 
the  statute  not  only  bars  the  remedy,  but  confers  title  on  the 
party  who  has  held  the  land  adversely  during  the  prescribed 
period:  Baker  v.  Oakwood,  123  N.  Y.  16,  25  N.  E.  312,  10 
L.  R.  A.  387.  We  have  in  our  state,  however,  no  statute  relat- 
ing to  the  adverse  possession  of  chattels  or  personal  property, 
nor  do  I  know  of  any  in  any  other  state.  Nevertheless,  it 
Beems  to  be  the  generally  accepted  doctrine  that  by  adverse 
possession  title  to  chattels  may  be  acquired  which  Avill  be 
paramount  to  that  of  the  true  owner.  Though  there  are  no 
decisions  in  our  courts  on  the  question,  they  are  numerous 
in  other  jurisdictions:  Brent  v.  Chapman,  5  Cranch,  358,  3 
L.  ed.  125;  Layne  v.  Norris  Admr.,  16  Gratt.  236;  Newby's 
Admrs.  v.  Blakev,  3  Hen.  &  M.  57 ;  Dragoo  v.  Cooper,  72  Ky. 
(9  Bush),  629;  Carr  v.  Bamett,  21  111.  App.  137;  Gaillard  v. 
Hudson,  81  Ga.  738,  8  S.  E.  534;  Connor  v.  Hawkins,  71  Tex. 
582,  9  S.  AV.  684 ;  Chapin  v.  Freeland,  142  Mass.  383,  56  Am. 
Rep.  701,  8  N.  E.  128.  In  Campbell  v.  Holt,  115  U.  S.  620, 
6  Sup.  Ct.  Rep.  209,  29  L.  ed.  483,  in  discussing  the  power  of 
the  legislature  to  revive  an  outlawed  debt  by  repeal  of  the 
statute  of  limitations.  Judge  Miller  wrote:  "Possession  has 
ahvays  been  a  means  of  acquiring  title  to  property.  It  was 
the  earliest.mode  recognized  by  mankind  of  the  appropriation 
of  anything  tangible  by  one  person  to  his  own  use,  to  the  ex- 
clusion of  others,  and  legislators  and  publicists  have  always 
acknowledged  its  efficacy  in  confirming  or  creating  title.  The 
English  and  American  statutes  of  limitations  have  in  many 
cases  the  same  efi^ect,  and,  if  there  is  any  conflict  in  the  deci- 
sions upon  the  subject,  the  weight  of  authority  is  in  favor 
of  the  proposition  that,  where  one  has  had  the  peaceable,  un- 
disturbed, open  possession  of  real  or  personal  property,  with 
an  assertion  of  his  ownership,  for  the  period  which,  under  the 
law,  would  bar  an  action  for  its  recovery  by  the  real  owner, 
the  former  has  acquired  a  good  title — a  title  superior  to  that 
of  the  latter,  whose  neglect  to  avail  himself  of  his  legal  rights 
has  lost  him  his  title.  This  doctrine  has  been  repeatedly  as- 
serted in  this  court:  Leffingwell  v.  Warren,  2  Black,  599,  17 
L.  ed.  261;  Croxall  v.  Shererd,  5  Wall.  268,  18  L.  ed.  572; 
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Dickerson  v.  Colgrove,  100  U.  S.  578,  25  L.  ed.  618 ;  ^go  Bick- 
nell  V.  Comstock,  113  U.  S.  149,  5  Sup.  Ct.  Kep.  399,  28  L.  ed. 
962.  It  is  the  doctrine  of  the  English  courts,  and  has  often 
been  asserted  in  the  highest  courts  of  the  states  of  the  Union." 
This  statement  is  cited  in  the  opinion  rendered  in  Baker  v. 
Oakwood,  123  N.  Y.  16,  25  N.  E.  312,  10  L.  R.  A.  387,  and 
though  that  case  involved  only  the  title  to  real  property,  we 
accepted  it  as  a  correct  exposition  of  the  law.  But  none  of 
the  eases  involved  the  power  of  a  thief  to  acquire  title  by  lapse 
of  time  where  he  had  concealed  the  property.  Judge  Miller 
speaks  of  a  case  where  the  possession  is  "Peaceable,  undis- 
turbed, open  ....  with  an  assertion  of  his  ownership,"  and 
it  is  apparent  that  if  title  to  personal  property  may  be  ac- 
quired by  possession  in  analogy  to  the  acquisition  of  that  to 
real  property,  that  possession  must  have  the  qualifications 
stated.  From  the  earliest  period  in  our  state  it  has  been  uni- 
formly held  that  mere  possession  of  real  estate  continued  how- 
ever long  wall  not  devest  the  owner  of  his  property  unless  the 
possession  is  under  a  claim  of  title.  Otherwise  the  possession 
will  be  presumed  to  be  in  subordination  of  the  true  legal  title : 
Gansevoort  v.  Parker,  3  Johns.  Cas.  124;  Poor  v.  Ilorton,  15 
Barb.  485 ;  Doherty  v.  Matsell,  119  N.  Y.  646,  23  N.  E.  994. 
The  nature  of  the  possession  required  by  the  statute  neces- 
sarily makes  it  open  and  public.  In  many  of  the  cases  cited 
from  other  states  the  fact  that  the  defendant  was  a  purchaser 
in  good  faith  and  his  possession  open  and  public  is  emphasized 
in  the  opinions  of  the  courts.  In  Dragoo  v.  Cooper,  72  Ky. 
(9  Bush)  629,  it  was  admitted  that  the  defendants,  w^ho  were 
purchasers  of  the  property,  acted  in  good  faith.  Judge  Lind- 
say said:  "Dragoo  does  not  acquire  title  to  the  horse  in  con- 
troversy by  reason  of  Lewis'  purchase  from  the  thief,  who 
could  have  no  title,  but  by  virtue  of  the  possession  under  claim 
of  title  continuing  in  himself  and  Lewis  for  more  than  five 
years  before  the  institution  of  the  action."  In  Newby's 
Admrs.  v.  Blakey,  3  Hen.  &  M.  57,  the  judgment  of  the  court 
was  that  the  long  and  peaceable  possession  of  the  slaves  in 
question,  acquired  without  force  or  fraud,  gave  to  Oswald 
Newby  a  legal  title  to  them.  In  Carr  v.  Barnett,  21  111.  App. 
137,  the  court  said:  "There  was  no  concealment,  fraudulent 
or  otherwise,  of  his  possession  ^"''  and  claim,  but  the  facts 
were  unknown  to  the  plaintiff  until  a  short  time  before  the 
suit  was  brought."  In  Connor  v.  Hawkins,  71  Tex.  582,  9 
S.  AV.  684,  it  was  said:  "Her  [defendant's]  possession  was 
adverse,  public  and  continuous."  In  Gaillard  v.  Hudson, 
81  Ga.  738,  8  S.  E.  534,  the  court  said:  "The  defendant  to  the 
possessory  warrant,  and  those  under  whom  he  claimed,  had 
been  in  the  peaceable,  quiet  and  honest  possession  of  this 
property  for  more  than  four  years  next  immediately  preced- 
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ing  the  issuing  of  the  warrant.  They  had  bought  the  prop- 
erty and  paid  a  fair  price  for  it." 

At  the  same  time  it  is  declared,  and  the  declaration  con- 
stantly reiterated  in  text-books  and  decisions,  that  a  thief  can 
acquire  no  title  to  the  stolen  property:  Silsbury  v.  McCoon, 
3  N.  Y.  379,  53  Am.  Dec.  307 ;  Bassett  v.  Spofford,  45  N.  Y. 
387,  6  Am.  Rep.  101.  If  the  acquisition  of  personal  property 
by  adverse  possession  rests  on  analogy  to  the  law  relating  to 
real  property — and  that  is  the  ground  on  which  it  seems  to 
rest — it  is  clear  that  the  possession  must  be  under  claim  of 
right,  and  open,  public  and  notorious.  Where  a  person  ob- 
tains possession  of  property  secretly  by  a  common-law  larceny 
and  conceals  that  possession,  no  lapse  of  time  should  confer 
title  on  the  thief.  The  contrary  doctrine  seems  to  me  shock- 
ing both  in  morals  and  to  common  sense.  Had  the  bonds  re- 
mained in  the  possession  of  the  defendant's  testator,  the  plain- 
tiff, on  discovering  that  fact,  might  have  recovered  possession 
of  them  by  legal  process.  Chapin  v.  Freeland,  142  Mass.  383, 
56  Am.  Rep.  701,  8  N.  E.  128,  was  an  action  of  replevin  for 
two  counters  which  had  been  affixed  to  the  floor  of  a  shop. 
Afterward,  through  the  foreclosure  of  a  mortgage,  the  prem- 
ises were  sold,  the  counters  removed  therefrom  and  subse- 
quently sold  to  the  plaintiff.  The  defendant  claimed  to  be 
their  original  owner  and  took  them  from  the  plaintiff.  Before 
the  defendant  regained  possession  the  statute  of  limitations 
had  run.  There  was  no  question  of  the  plaintiff's  good  faith 
or  of  his  possession  being  public  and  known  to  the  defendant. 
It  was  there  held  that  where  the  statute  would  be  a  bar  to  a 
direct  proceeding  by  the  original  owner,  it  could  not  be  de- 
feated by  indirection.  "If  he  cannot  replevy  he  cannot 
*®^  take  with  his  own  hand.  A  title  which  will  not  sustain 
a  declaration  will  not  sustain  a  plea."  Under  the  authori- 
ties we  have  cited  it  was  properly  held,  I  think,  that  as  the 
defendant  .could  not  have  regained  it  by  legal  process  he  could 
not  resort  to  force  to  reclaim  his  property.  The  converse 
of  the  proposition  seems  to  me  equally  true,  that  if  the  origi- 
nal owner  has  not  by  lapse  of  time  lost  title  to  the  property, 
he  is  not  barred  from  maintaining  legal  proceedings  to  recover 
possession  of  it. 

We  must  now  consider  whether  the  plaintiff  has  lost  his 
right  to  redress  by  the  fact  that  the  defendant's  testator  col- 
lected the  money  due  on  the  bonds  more  than  six  years  prior 
to  the  plaintiff's  discovery  of  that  fact  and  the  institution  of 
this  action.  That  an  action  of  conversion  for  the  original 
taking  of  the  bonds  was  barred  by  the  statute  is  settled  by  au- 
thority. It  was  so  held  in  Allen  v.  Mille,  17  Wend.  202, 
which  has  never  been  overruled.  Whether  on  discovery  of 
the  possession  of  the  bonds  by  the  defendant's  testator  the 
plaintiff  might  not  have  made  a  demand  for  their  surrender 
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and  predicated  a  new  conversion  on  that  refusal,  it  is  unnec- 
essary to  consider.  But  though  a  party  may  have  lost  one 
remedy  by  lapse  of  time,  it  is  entirely  possible  that  others  may 
be  open  to  him.  In  Ganley  v.  Troy  City  Nat.  Bank,  98  N.  Y. 
487,  a  married  woman  had  deposited  Avith  the  defendant  two 
treasury  notes  under  the  following  receipt: 

"Troy,  N.  Y.,  3d  April,  1865. 

"Received  this  day  of  Margaret  Ganley  for  safekeeping 
for  her  account  two  U.  S.  7-30  treasury  notes,  $500  each,  Nos. 
166,338  and  9,  to  be  delivered  on  surrender  of  this  receipt. 

"G.  F.  SIMS, 
"Cashier." 

The  notes  matured  in  August,  1866,  and  at  the  request  of 
the  husband  of  Margaret  Ganley,  plaintiff's  intestate,  the 
bank  sold  the  notes  and  paid  the  proceeds  to  him.  In  August, 
1879,  Margaret  Ganley  having  died,  her  administrator  brought 
the  action  to  recover  of  the  bank  the  amount  collected  on  the 
^®®  notes.  One  defense  was  the  statute  of  limitations.  The 
court  held  that  though  the  action  of  trover  was  barred,  the 
plaintiff  could  rely  on  the  contract  under  which  the  bonds 
were  deposited;  that  the  cause  of  action  thereon  did  not  arise 
until  demand  was  made  and  the  tender  of  the  receipt  to  the 
defendant,  though  long  subsequent  to  the  conversion,  and 
that  that  claim  was  not  barred.  As  to  the  prior  conversion 
the  court  said:  "In  such  a  case  a  tort-feasor  cannot  allege  his 
own  wrong  for  the  purpose  of  defeating  an  action  upon  the 
contract.  In  Angell  on  Limitations,  fifth  edition,  section  72, 
it  is  said:  *An  action  of  assumpsit  may  not  be  barred  by  the 
statute,  when,  to  an  action  for  a  tort  upon  the  same  demand, 
the  statute  may  be  pleaded.'  Again,  'where  there  has  been  a 
tortious  taking  of  his  property,  the  injured  party  may  bring 
trespass  or  trover,  or  he  may  waive  both  and  bring  assumpsit 
for  the  proceeds  when  it  shall  have  been  converted  into  money ; 
and  if  he  choose  the  latter  mode  of  redress,  the  tort-feasor  can- 
not allege  his  own  wrong  for  the  purpose  of  carrying  back  the 
injury  to  a  time  which  will  let  in  the  statute.'  " 

Under  the  old  Code  (section  91,  subdivision  6)  it  was  pre- 
scribed: "An  action  for  relief  on  the  ground  of  fraud,  in  cases 
which  heretofore  were  solely  cognizable  by  the  court  of  chan- 
cery, the  cause  of  action  in  such  case  not  to  be  deemed  to  have 
accrued  until  the  discover}^  by  the  aggrieved  party  of  the 
facts  constituting  the  fraud."  Under  this  provision  it  wa.s 
held  that  the  only  cases  in  which  the  running  of  the  statute 
was  postponed  to  the  discovery  of  the  facts  constituting  the 
fraud  were  those  in  which  equity  had  exclusive  jurisdiction: 
Foot  v.  Farrington,  41  N.  Y.  164.  The  rule  seems  to  have 
been  the  same  under  the  Revised  Statutes,  where  it  was  held 
that  in  actions  to  enforce  con.structive  trusts  the  statute  ran 
from  the  time  of  the  fraud:  Decouche  v.  Savetier,  3  Johns. 
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Ch.  190,  8  Am.  Dec.  478;  Wood  on  Limitations,  413.  Tho 
case  of  Burt  v.  Myers,  37  Hun,  277,  arose  under  the  Code, 
and  it  was,  therefore,  properly  decided.  But  by  the  enact-' 
ment  of  section  382,  subdivision  5  of  the  present  Code,  the  law 
has  been  *''*  radically  changed,  and  since  then  an  action  in 
equity  based  on  fraud,  even  where  the  jurisdiction  in  equity  is 
only  concurrent  with  that  of  law,  may  be  brought  at  any  time 
within  six  years  after  the  discovery  of  the  fraud.  Nor  docs 
the  fact  that  the  ultimate  relief  sought  is  a  money  judgment 
take  the  case  without  the  statutory  provision :  Carr  v.  Thomp- 
son, 87  N.  Y.  160;  Bosley  v.  National  Machine  Co.,  123  N.  Y. 
550,  25  N.  E.  990.  Therefore,  the  question  is.  Was  the  plain- 
tiff entitled  to  recover  in  an  equitable  action  the  relief  which 
was  awarded  him  by  the  referee? 

Had  the  plaintiff  been  able  to  trace  the  proceeds  of  his 
bonds  to  the  estate  of  the  deceased,  the  right  to  recover  would 
be  clear.  In  Newton  v.  Porter,  69  N.  Y.  133,  25  Am.  Rep.  152, 
where  negotiable  securities  were  stolen  and  sold  by  the  thief, 
it  was  held  that  the  owner  might  follow  and  claim  the  pro- 
ceeds in  the  hands  of  the  felonious  taker  or  his  assignee  with 
notice;  that  the  law  would  raise  a  trust  in  invitum  out  of  the 
transaction,  and  that  the  owner's  right  continued  to  attach 
to  any  securities  or  property  in  which  the  securities  were  in- 
vested so  long  as  they  could  be  traced  and  identified.  Judge 
Andrews,  after  stating  "when  a  person,  standing  in  a  fidu- 
ciary relation,  misapplies  or  converts  a  trust  fund  into  an- 
other species  of  property,  the  beneficiary  will  be  entitled  to 
the  property  thus  acquired,"  thus  answers  the  argument  that 
the  thief  stood  in  no  fiduciary  relation  to  the  property:  "It  is 
insisted  by  the  counsel  for  the  defendants  that  the  doctrine 
which  subjects  property  acquired  by  the  fraudulent  misuse 
of  trust  moneys  by  a  trustee  to  the  infiuence  of  the  trust,  and 
converts  it  into  trust  property  and  the  wrongdoer  into  a 
trustee  at  the  election  of  the  beneficiary,  has  no  application 
to  a  case*  where  money  or  property  acquired  by  felony  has 
been  converted  into  other  property.  There  is,  it  is  said,  in 
such  cases,  no  trust  relation  between  the  owner  of  the  stolen 
property  and  the  thief,  and  the  law  will  not  imply  one  for 
the  purpose  of  subjecting  the  avails  of  the  stolen  property 
to  the  claim  of  the  owner.  It  "would  seem  to  be  an  anomaly 
in  the  law,  if  the  owTier  Avho  has  been  deprived  of  his  prop- 
erty by  larceny  should  be  less  ^''^  favorably  situated  in  a 
court  of  equity,  in  respect  to  his  remedy  to  recover  it,  or  the 
property  into  which  it  had  been  converted,  than  one  who,  by 
an  abuse  of  trust,  has  been  injured  by  the  wrongful  act  of  a 
trustee  to  whom  the  possession  of  trust  property  has  been  con- 
fided. The  law  in  such  a  case  will  raise  a  trust  in  invitum 
out  of  the  transaction,  for  the  very  purpose  of  subjecting  the 
substituted  property  to  the  purposes  of  indemnity  and  recom- 
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pense."  The  same  learned  judge  said,  in  American  Sugar 
Ref.  Co.  V.  Fancher,  145  N.  Y.  552,  40  N.  E.  206,  27  L.  R.  A. 
757:  "The  jurisdiction  of  courts  of  equity  in  cases  of  trust  or 
agency,  or  cases  of  like  character,  it  is  insisted,  is  founded 
upon  the  ancient  jurisdiction  of  these  courts  over  trusts  and 
fiduciary  relations,  and  has  not  been,  and  ought  not  to  be,  ex- 
tended beyond  these  cases.  It  is  very  true  that  trusts  and 
trust  relations  are  peculiarly  cognizable  in  equity,  and  have 
been  so  cognizable  from  the  earliest  period  of  equitable  juris- 
prudence. But  it  is  to  be  said  that  these  are  but  branches 
of  the  larger  jurisdiction  over  frauds,  which  equity  abhors, 
and  of  which  it  has  cognizance  admittedly  in  many  cases  not 
connected  with  technical  trusts  or  agency." 

Holmes  v.  Gilman,  138  N.  Y.  369,  34  Am.  St.  Rep.  463,  34 
N.  E.  205,  20  L.  R.  A.  566,  is  to  the  same  effect.  There  a 
partner  had  embezzled  funds  of  the  firm  and  had  taken  out 
with  such  funds  insurance  policies  on  his  life  in  favor  of  his 
wife,  and  had  abstracted  further  funds  to  continue  the  pay- 
ments of  the  annual  premiums.  The  partner  having  died,  it 
was  held  that  all  the  moneys  payable  under  the  insurance 
policies,  though  in  excess  of  the  amount  abstracted,  in  equity, 
belonged  to  the  firm.  Judge  Peckham  there  said:  "In  case 
the  trustee  took  a  thousand  dollars  of  trust  funds  and  five 
hundred  of  his  own,  and  purchased  property  which  advanced 
in  value  to  twice  its  original  sum,  I  have  seen  no  case  where 
the  point  has  been  determined  that  the  whole  increased  value 
belongs  to  the  trustee,  and  that  only  the  original  sum  taken 
and  interest  can  be  given  to  the  cestui  que  trust,  although  it 
was  by  reason  of  the  wrongful  use  of  the  trust  funds  that  the 
trustee  was  enabled  to  realize  such  value."  The  method  by 
which  equity  proceeds  in  all  these  cases  is  to  ^''^  turn  the 
wrongdoer  into  a  trustee.  If  it  may  do  so  for  the  purpose  of 
subjecting  identified  funds  to  the  claim  of  the  defrauded 
party,  I  do  not  see  why  it  should  not  pursue  the  same  method 
wherever  it  is  necessary  to  protect  the  rights  of  the  original 
owner.  In  the  case  of  an  actual  trustee,  the  cestui  que  trust 
may  not  only  reclaim  the  trust  property  if  he  is  able  to  trace 
it,  but  failing  to  trace  it,  he  is  entitled  to  an  accounting  and 
personal  judgment  against  the  trustee:  3  Pomeroy's  Equity 
Jurisprudence,  sec.  1058.  If  in  the  Holmes  case  the  insur- 
ance moneys  had  been  squandered  or  lost  before  the  action  was 
commenced,  I  cannot  see  why  the  plaintiffs  should  be  deprived 
of  remedy  or  why  equity  should  not  retain  the  case  for  the 
award  of  a  personal  judgment.  It  is  true  that  while  equity 
has  a  most  comprehensive  jurisdiction  over  cases  of  fraud,  it 
is  not  in  every  such  case  that  it  will  exercise' that  jurisdiction : 
1  Pomeroy's  Equity  Jurisprudence,  sec.  188;  2  Pomeroy's 
Equity  Jurisprudence,  sec.  914  et  seq. ;  Pispham's  Equity, 
sec.  200.     So,  ordinarily,  a    party  would  be  remitted  to  his 
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action  at  law  to  recover  damages  for  deceit  or  fraudulent 
representations,  though  even  in  such  a  case  he  might  obtain 
relief  in  an  action  in  equity  to  rescind:  Gould  v.  Cayuga  Co. 
Nat.  Bank,  86  N.  Y.  75.  Nor  ordinarily  will  equity  entertain 
an  action  to  recover  damages  for  trespass  or  trover:  United 
States  V.  Bitter  Root  Development  Co.,  200  U.  S.  451,  26  Sup. 
Ct.  Rep.  318,  50  L.  ed.  550.  In  the  case  cited,  however,  the 
court  took  occasion  to  say  that  while  there  were  found  in  the 
bill  general  characterizations  of  the  defendant's  acts  as 
fraudulent,  no  specific  allegations  of  fraud  were  stated,  and 
the  case  was  merely  a  common  one  of  trover  or  trespass. 

In  cases  like  the  one  before  us  there  are  two  distinct  ele- 
ments of  fraud — first,  the  original  larceny ;  second,  the  subse- 
quent concealment  of  the  stolen  property  and  of  its  sale  and 
the  receipt  of  its  proceeds.  Assuming  (but  only  for  the  argu- 
ment) that  under  the  first  no  bill  in  equity  could  be  main- 
tained, I  think  the  second  affords  a  good  ground  for  the  inter- 
position of  equity,  and,  as  already  stated,  though  the  plaintiff 
failed  to  identify  in  the  estate  of  the  deceased  the  proceeds  of 
his  bonds,  he  was  still  entitled  to  w-hat  would  ^''^  be  a  per- 
sonal judgment  were  the  original  wrongdoer  still  living,  for 
in  equity  it  is  the  general  rule  "that  the  relief  to  be  admin- 
istered will  be  adapted  to  the  exigencies  of  the  case  as  they 
exist  at  the  close  of  the  trial":  Spears  v.  Mayor  etc.  of  New 
York,  87  N.  Y.  359 ;  Dammert  v.  Osborn,  140  N.  Y.  30,  35  N. 
E.  407;  Sanders  v.  Soutter,  126  N.  Y.  193,  27  N.  E.  263. 
Cases  of  the  character  of  the  one  before  us  are  to  be  distin- 
guished from  that  large  class,  often  those  of  principal  and 
agent,  in  which  it  is  held  that  an  accounting  in  equity  will  not 
lie,  and  that  the  accounting  must  be  had  in  an  action  at  law. 
In  such  cases  there  exists  merely  a  debt  from  one  party  to  the 
other,  while  in  those  of  the  fonner  class,  the  property  or  fund 
itself  belonging  to  the  claimant,  he  is  entitled  to  follow  the 
proceeds  as 'long  as  he  may  be  able  to  identify  them,  or  fail- 
ing that,  to  recover  not  only  the  amount  of  the  fraud,  but  also 
any  profits  acquired  by  its  wrongful  appropriation. 

There  remain  to  be  considered  certain  authorities  which  may 
be  cited  in  opposition  to  the  views  which  I  have  expressed. 
In  Cavin  v.  Gleason,  105  N.  Y.  256,  11  N.  E.  504,  and  Matter 
of  Hicks,  170  N.  Y.  195,  63  N.  E.  276,  the  claimants  were  de- 
feated, having  failed  to  identify  their  funds  in  the  estate. 
One  was  the  case  of  the  estate  of  an  insolvent,  and  the  other 
that  of  a  deceased  person.  In  both  of  these  eases  the  sole  at- 
tempt was  to  gain  a  preference  over  other  creditors;  not  to 
establish  a  claim  against  the  estate.  This  is  the  vital  distinc- 
tion between  those  cases  and  the  one  before  us.  Bosley  v. 
National  Machine  Co.,  123  N.  Y.  550,  25  N.  E.  990,  was  an 
action  against  a  corporation  and  its  promoters  to  cancel  a  sub- 
scription for  the  stock  of  the  corporation  on  the  ground  that 


April,  1910.]  LiGHTFooT  v.  Davis.  827 

it  was  obtained  through  fraud  and  misrepresentation,  and  to 
recover  the  money  paid  thereon  not  only  from  the  corporation, 
but  from  the  agent  of  the  company  who  made  the  fraudulent 
representations.  This  court  said  that  no  equitable  cause  of 
action  was  set  forth  against  the  individual  defendant,  but  as 
the  exception  taken  to  the  decision  of  the  trial  court  was  a 
joint  one  by  the  corporation  and  the  individual  defendant,  the 
latter  could  not  avail  himself  of  that  exception  on  appeal. 
The  statement  that  no  equitable  action  ^''^  lay  against  the  in- 
dividual defendant  was,  therefore,  in  reality  obiter,  and  must 
be  considered  as  overruled  by  the  decision  in  Mack  v.  Latta, 
178  N.  Y.  525,  71  N.  E.  97,  67  L.  R.  A.  126,  where  this  court 
expressly  held  that  an  equitable  action  would  lie  against  the 
agents  and  promoters  of  a  corporation  as  well  as  the  corpora- 
tion itself.  In  this  connection  attention  may  be  called  to  Bos- 
worth  V.  Allen,  168  N.  Y.  157,  85  Am.  St.  Rep.  667,  61  N.  E. 
163,  55  L,  R.  A.  751,  where  it  was  held  that  the  directors  of  a 
corporation,  while  not  technically  trustees,  were  liable  in 
equity  to  account  the  same  as  ordinary  trustees  for  their  con- 
duct in  the  management  of  the  corporation,  and  for  the 
moneys  they  had  received  as  a  consideration  for  the  turning 
over  the  control  of  the  corporation  to  third  parties.  The  case 
.seems  to  be  a  clear  authority  for  the  proposition  that  a  con- 
structive trustee  may  be  compelled  to  account  in  equity  in  the 
same  manner  as  an  actual  trustee. 

I  think  the  order  of  the  appellate  division  should  be  reversed 
and  the  judgment  of  the  trial  court  affirmed,  with  costs  in 
both  courts. 

Haight,  Vann,  Werner,  Willard  Bartlett,  Hiscock  and 
Chase,  JJ.,  concur. 

Order  reversed,  etc. 


The  Fraudulent  Concealment  of  a  Cause  of  Action  Ordinarily  Prevents 
the  Sunning  of  the  Statute  of  Limitations:  Boro  v.  Hidell,  122  Tenn. 
80,  135  Am.  St.  Rep.  857;  Leslie  v.  Jaquith,  201  Mass.  242,  131  Am. 
St.  Rep.  395;  State  v.  Standard  Oil  Co.,  49  Ohio  St.  137,  34  Am.  St. 
Rep.  541;  Wood  v.  Williams,  142  111.  269,  34  Am.  St.  Rep.  79.  The 
statute  in  such  case  does  not  begin  to  run  until  the  discovery  of 
the  fraud:  Conditt  v.  Holden,  92  Ark.  618,  135  Am.  St.  Rep.  "206. 
Where  the  original  basis  of  the  action  is  not  fraud,  there  must  be 
.■something  of  an  affirmative  character  designed  to  prevent,  and  which 
does  prevent,  a  discovery  of  the  cause  of  action:  Fortune  v.  English, 
226  111.  262,  117  Am.  St.  Rep.  2.'3;  and  the  acts  constituting  the 
fraudulent  concealment  maj'  precede  or  be  concurrent  with  or  subse- 
quent to  the  accruing  of  the  cause  of  action:  Whitesell  v.  Strickler, 
167  Ind.  602,  119  Am.  St.  Rep.  524.  Concealed  fraud,  as  preventing 
the  running  of  the  .statute,  can  be  availed  of  only  in  an  equitable 
action:  Pietsch  v.  Milbrath,  123  Wis.  647,  107  Am.  St.  Rep.   1077. 

Fraud  at  Law  as  Preventing  the  Operation  of  the  Statute  of  Limita- 
tions is  discussed  in  the  note  to  Snodgrass  T.  Branch  Bank  at  Decatur, 
60  Am.  Dec.  511. 


828  139  American  State  Reports.       [New  York, 

The  Title  of  a  Bona  Fide  Purchaser  of  Stolen  Property  is  the  subject 
of  a  note  to  Cochran  v.  Fox  Chase  Bank,  103  Am.  St.  Rep.  979, 

Stolen  Bonds,  Coupons  and  Other  Negotiable  Iiistruments  are  dis- 
cussed in  the  note  to  Ehrlich  v.  Jennings,  125  Am.  St.  Rep.  8U2. 

Presci-iptive  Title  to  Personal  Property  is  discussed  in  tiifl  noto  to 
Menzel  v.  Hinton,  95  Am.  St.  Kep.  671. 


PEOPLE  V.  ERIE  RAILROAD  COMPANY. 

[198  N.  Y.  3C9,  91  N.  E.  849.] 

CONSTITUTIONAL  LAW— Kegnilation  of  Hours  of  Labor.— 

The  doctrine  that  the  legislature,  under  proper  circumstances  and 
within  reasonable  limits,  may  exercise  its  police  power  in  the  regu- 
lation of  hours  and  conditions  of  labor  is  now  thoroughly  and  broadly 
established.  One  form  of  such  class  of  legislation  has  for  its  object 
the  promotion  of  the  health  and  welfare  of  the  employee,  and  another 
seeks  to  protect  the  safety  of  the  public  by  limiting  the  hours  of 
labor  of  those  who  are  in  control  of  dangerous  agencies,     (p.  830.) 

CONSTITUTIONAL  LAW— Hours  of  Labor— Train-dispatcliers. 
A  statute  making  it  unlawful  for  an  employee  of  a  railroad  com-, 
pany  in  charge  of  a  block  signal  tower  to  be  on  duty  more  than 
eight  hours  in  a  day  of  tAventy-four  hours  is  valid  as  an  exercise 
of  the  police  power  to  protect  the  safety  of  the  public  by  limiting 
the  hours  of  labor  of  those  who  are  in  control  of  dangerous  agencies, 
lest  by  excessive  periods  of  duty  they  become  fatigued  and  indif- 
ferent, and  cause  accidents  leading  to  injuries  and  destruction  of  life, 
(p.  831.) 

CONSTITUTIONAL  LAW— Hours  of  Labor— Train-dispatchers. 
A  statute  making  it  unlawful  for  an  employee  of  a  railroad  company 
in  charge  of  a  block  signal  tower  to  be  on  duty  more  than  eight 
hours  in  a  day  of  twenty-four  hours  cannot  be  said  to  be  an  unrea- 
sonable exercise  of  the  power  and  discretion  of  the  legislature,  when 
considered  with  relation  to  the  duties  performed  by  such  employees. 
(p.  831.) 

CONSTITUTIONAL  LAW— Hours  of  Labor— Corporations.— 
Under  the  I'eserved  control  of  the  state  over  corporations,  the  legis- 
lature has  power  to  limit  the  hours  of  labor  of  employees  of  a  railroad 
company  in  charge  of  a  block  signal  tower,     (p.  832.) 

COMMERCE — Federal  and  State  Jurisdiction. — The  general 
subject  of  commerce  for  the  purpose  of  defining  federal  and  state 
jurisdiction  in  legislation  may  be  divided  into  three  fields:  1.  That 
in  which  the  power  of  the  state  is  exclusive;  2.  That  in  which  the 
state  may  act  in  the  absence  of  legislation  by  Congress;  and  3.  That 
in  which  the  authority  of  Congress  is  exclusive,     (p.  833.) 

INTERSTATE  COMMERCE — Regulation  of  Hours  of  Labor.— 
Section  8  of  the  labor  law  in  the  consolidated  laws,  making  it  unlaw- 
ful for  an  employee  of  a  railroad  company  in  charge  of  a  block 
signal  tower  to  be  on  duty  more  than  eight  hours  in  a  day  of  twenty- 
four  hours  does  not  confiict  with  the  act  of  Congress,  approved  March 
4,  1907,  making  it  unlawful  for  such  employee,  engaged  in  interstate 
commerce,  to  be  on  duty  more  than  nine  hours  in  any  such  day.  (p. 
834.) 

INTERSTATE  COMMERCE— Statutes  of  Safety— Power  of 
States. — Where  Congress  has  prescribed  a  general  minimum  of  safety 
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applicable  to  average  conditions  throughout  the  country  in  the  move- 
ment of  interstate  traffic,  a  state  statute  does  not  become  obnoxious 
becauiie,  in  resjx)nse  to  special  conditions  prevailing  within  its  limits, 
it  has  raised  such  limit  of  safety,     (p.  836.) 

STATUTES — Conflicting  State  and  Federal  Acts. — A  statute 
does  not  become  controlling  until  it  actually  becomes  operative,  and 
hence  a  state  statute  upon  a  subject  on  which  Congress  has  also 
passed  a  statute  remains  in  force  until  the  federal  statute  goes  into 
effect,     (p.  838.) 

Action  to  recover  judgment  against  the  defendant  for 
a  fine  because  it  permitted  or  required  an  employee  in 
charge  of  one  of  its  block  signal  towers  to  be  on  duty 
more  than  eight  hours  in  twenty-four,  in  violation  of  sec- 
tion 7a  of  the  labor  law  (now  section  8  of  the  labor  law 
in  the  consolidated  laws)  which  follows:  "It  shall  be  un- 
lawful for  any  corporation  or  receiver,  operating  a  line 
of  railroad,  either  surface,  subway  or  elevated,  in  whole 
or  in  part  in  the  state  of  New  York,  or  any  officer,  agent 
or  representative  of  such  corporation  or  receiver  to  require 
or  permit  any  telegraph  or  telephone  operator  who  spaces 
trains  by  the  use  of  the  telegraph  or  telephone  under  what 
is  known  and  termed  the  'block  system'  (defined  as  fol- 
lows) :  Reporting  trains  to  another  office  or  offices  or  to  a 
train  dispatcher  operating  one  or  more  trains  under  signals, 
and  telegraph  or  telephone  levermen  who  manipulate  inter- 
locking machines  in  railroad  yards  or  on  main  tracks  out 
on  the  lines  or  train  dispatchers  in  its  service  whose  duties 
substantially,  as  hereinbefore  set  forth,  pertain  to  the 
movement  of  cars,  engines  or  trains  on  its  railroad  by  the 
use  of  the  telegraph  or  telephone  in  dispatching  or  re- 
porting trains  or  receiving  or  transmitting  train  orders  as 
interpreted  in  this  section,  to  be  on  duty  for  more  than 
eight  hours  in  a  day  of  twenty-four  hours,  and  it  is  hereby 
declared  that  eight  hours  shall  constitute  a  day  of  employ- 
ment for  all  laborers  or  employees  engaged  in  the  kind 
of  labor  aforesaid;  except  in  cases  of  extraordinary  emer- 
gency caused  by  accident,  fire,  flood,  or  danger  to  life  or 
property,  and  for  each  hour  of  labor  so  performed  in  any 
one  day  in  excess  of  such  eight  hours,  by  ■any  such  em- 
ployee, he  shall  be  paid  in  addition  at  least  one-eighth  of 
his  daily  compensation.  Any  person  or  persons,  company 
or  corporation,  who  shall  violate  any  of  the  provisions  of 
this  section,  shall,  on  conviction,  be  fined  in  the  sum  of  not 
less  than  one  hundred  dollars,  and  such  fine  shall  be  re- 
covered by  an  action  in  the  name  of  the  state  of  New 
York,  for  the  use  of  the  state,  which  shall  sue  for  it  against 
such  person,  corporation  or  association  violating  this  sec- 
tion, said  suit  to  be  instituted  in  any  court  in  this  state 
having  appropriate  jurisdiction.  Such  fine,  when  recovered 
as  aforesaid,  shall  be  paid  without  any  deduction  whatever, 
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one-half  thereof  to  the  informer,  and  the  balance  thereof  to 
be  paid  into  the  free  school  fund  of  the  state  of  New  York. 
The  provisions  of  this  section  shall  not  apply  to  any  part 
of  a  railroad  where  not  more  than  eight  regular  passenger 
trains  in  twenty-four  hours  pass  each  way;  provided, 
moreover,  that  where  twenty  freight  trains  pass  each  way 
generally  in  each  twenty-four  hours  then  the  provisions  of 
this  section  shall  apply,  notwithstanding  that  there  may 
pass  a  less  number  of  passenger  trains  than  hereinbefore 
set  forth,  namely  eight." 

The  defendant  was  engaged  in  interstate  as  well  as  in- 
trastate commerce,  and  the  majority  of  the  trains  which 
the  employee  spaced  were  moving  the  former. 

Edward  R.  O'Malley,  attorney  general,  and  Edward  H. 
Letchworth,  for  the  appellant. 

George  N.  Orcutt  and  George  F.  Brownell,  for  the  re- 
spondent. 

374  HISCOCK,  J.  If  section  7a  of  the  labor  law,  above 
quoted,  was  a  valid  enactment  in  August,  1907,  applicable 
to  a  block  signal  tower  operator  engaged  in  spacing  inter- 
state and  local  trains,  the  order  appealed  from  was 
erroneous  and  the  judgment  of  the  trial  court  correct,  be- 
cause there  is  no  question  that  during  that  month  the 
respondent  required  one  of  its  employees  thus  engaged  to 
be  on  duty  more  than  eight  hours  out  of  twenty-four  in 
violation  of  the  provisions  of  that  act.  Two  reasons  are 
alleged  why  said  statute  was  not  valid  and  applicable.  The 
first  of  these  is  that  the  legislature  had  no  power  to  place 
such  a  limitation  on  the  right  of  the  respondent  to  keep 
such  an  employee  on  duty,  and  the  second  one  is  that  such 
employee,  being  in  part  engaged  in  forwarding  interstate 
commerce.  Congress  had  the  superior  power  to  regulate 
his  hours  of  labor,  and  that  it  had  done  this  by  legislation 
which  barred  or  superseded  the  state  legislation  referred 
to. 

It  is  clear  that  the  first  defense  cannot  be  maintained. 
The  doctrine  that  the  legislature,  under  proper  circum- 
stances and  within  reasonable  limits,  may  exercise  its 
police  power  in  the  regulation  of  hours  and  conditions  of 
labor  is  now  thoroughly  and  broadly  established.  One 
familiar  form  of  this  class  of  legislation  is  that  which  has 
for  its  object  the  promotion  of  the  health  and  welfare  of 
the  employee  as  especially  in  the  case  of  women  and 
children.  Another  class  seeks  to  protect  the  safety  of  the 
public  by  limiting  the  hours  of  labor  of  those  who  are  in 
control  of  dangerous  agencies,  lest  by  excessive  periods  of 
duty  they  become  fatigued  and  indifferent  and  cause  acci- 
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dents  leading  to  injuries  and  destruction  of  life.  This  stat- 
ute comes  within  the  latter  class,  and  this  court  in  the  case 
of  Pelin  V.  New  York  etc.  R.  R.  Co.,  102  App.  Div.  71,  92 
N.  Y.  Supp.  468,  115  App.  Div.  883,  104  N.  Y.  Supp.  1136, 
188  N.  Y.  565,  81  N.  E.  1171,  affirmed  a  judgment  where 
the  basis  of  the  recovery  was  as  here,  that  the  defendant 
had  permitted  or  required  an  employee  to  be  on  duty  for 
a  length  of  time  in  excess  of  that  prescribed  by  another 
section  of  the  act  w^hich  we  are  now  considering. 

The  counsel  for  the  respondent  has  reviewed  at  length 
the  duties  discharged  and  the  exact  amount  of  time  re- 
quired in  ^"^^  the  actual  performance  thereof  by  the 
operator  on  the  occasion  in  question,  and  he  makes  these 
facts  the  basis  for  an  argument  that  no  conditions  existed 
which  warranted  the  legislature  in  fixing  the  limit  which 
it  did,  and  he  insists  that  the  period  of  service  prescribed 
for  this  particular  class  of  employees  is  entirely  out  of 
proportion  to  that  permitted  to  various  other  employees 
engaged  in  the  operation  of  a  railroad.  His  argument  is 
not  without  force,  and  very  well  might  be  addressed  to  the 
legislature  as  a  reason  for  permitting  employment  for  a 
larger  number  of  hours.  I  do  not  think,  however,  that  we 
can  say  that  the  facts  so  conclusively  show  a  lack  of  rela- 
tion between  the  legislation  and  the  justifiable  ends  sought 
to  be  gained  that  we  can  condemn  the  statute  as  uncon- 
stitutional. For,  w^hile  each  of  the  duties  performed  by 
the  operator  seems  simple  enough,  still,  as  a  whole,  they 
form  quite  a  complicated  series  of  acts  in  the  transmission 
of  signals,  the  giving  of  orders  and  the  movement  of  trains, 
and  while  the  actual  time  occupied  in  performing  these  acts 
is  not  large,  still  the  employee  for  the  proper  discharge  of 
his  duties  is  compelled  to  be  on  the  alert  during  the  entire 
time  of  his  employment,  and  it  not  infrequently  happens 
that  lack  of  active  occupation  during  hours  of  duty  is  more 
trying  than  work  itself.  Thus  it  is  Hot  at  all  inconceivable 
that  such  an  employee  subjected  to  too  long  hours  of  duty 
and  confinement  might  become  physically  fatigued  and 
mentally  inert,  and  make  mistakes  which  would  lead  to  the 
destruction  of  life.  This  being  so,  it  was  permissible  for 
the  legislature  to  pass  a  statute  limiting  the  hours  of 
labor,  and  it  cannot  be  said  that  there  is  no  reason  or  argu- 
ment to  support  its  judgment  that  eight  hours  was  a  proper 
limit. 

The  control  of  such  a  matter  by  the  legislature  would 
naturally  be  exercised  by  virtue  of  the  police  power.  I£ 
the  form  of  the  statute  in  question  could  be  criticised  as 
relating  only  to  corporations  engaged  in  the  operation  of 
railroads,  and,  therefore,  unduly  discriminatory  against 
them,  it  now  being  settled  that  an  individual  as  well  as  a 
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corporation  may  operate  a  railroad  (Village  of  Phoenix 
V.  Gannon,  195  N.  Y.  »''«  471,  88  N.  E.  1066),  I  think  that 
we  might  take  judicial  notice  of  the  fact  that  all  of  the 
railroads  in  the  state  to  which  this  act  could  apply  are, 
and  almost  necessarily  must  be,  operated  by  corporations 
and  not  by  individuals,  since  the  latter  have  no  power  to 
acquire  land  by  eminent  domain  for  railroad  purposes: 
Hammond'  Packing  Co.  v.  Arkansas,  212  U.  S.  322,  29  Sup. 
Ct.  Rep.  370,  53  L.  ed.  530. 

Moreover,  even  if  the  statute  failed  as  a  valid  exercise 
of  the  police  power,  personally  I  am  not  doubtful  that 
under  its  reserved  control  over  corporations  the  legislature 
might  pass  such  an  act  in  regulation  of  the  performance  of 
the  business  for  which  a  railroad  was  organized:  Lord  v. 
Equitable  Life  Assur.  Soc,  194  N.  Y.  212,  87  N.  E.  443,  22 
L.  R.  A.,  N.  S.,  420;  People  v.  Phyfe,  136  N.  Y.  554,  32 
N.  E.  978,  19  L.  R.  A.  141 ;  Chicago  Life  Ins.  Co.  v.  Needles, 
113  U.  S.  574,  5  Sup.  Ct.  Rep.  681,  28  L.  ed.  1084;  Louis- 
ville &  N.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  677,  16  Sup. 
Ct.  Rep.  714,  40  L.  ed.  849;  Mayor  etc.  v.  Norwich  & 
Worcester  R.  R.  Co.,  109  Mass.  103. 

Equally  important  and  possibly  of  more  diiBcult  solution 
are  the  considerations  presented  by  the  second  defense,  that 
the  statute  here  sought  to  be  enforced  trespasses  on  a  field 
of  legislative  action  which  had  already  been  pre-empted  by 
Congress  by  virtue  of  its  power  to  govern  interstate  com- 
merce and  those  engaged  therein,  and  that,  therefore,  it 
was  forbidden  and  nugatory.  It  will  be  noted  that  this 
defense  assumed,  as  I  think  correctly,  that  the  labor  law 
purports  and  attempts,  indiscriminately  and  inseparably. 
to  regulate  the  hours  of  the  classes  of  employees  designated 
whether  engaged  in  interstate  or  local  traffic,  and  that, 
therefore,  its  validity  must  be  tested  by  the  power  of  the 
legislature,  over  the  fprmer. 

This  defense  is  predicated  on  the  fact  that  Congress 
passed  a  statute,  approved  March  4,  1907,  and  taking  effect 
a  year  later,  which,  so  far  as  is  here  material,  provided: 
"No  operator,  train  dispatcher  or  other  employee  who  by 
the  use  of  the  telegraph  or  telephone  dispatches,  reports, 
transmits,  receives  or  delivers  orders  pertaining  to  or 
affecting  train  movements  shall  be  required  or  permitted 
to  be  or  remain  on  duty  for  a  longer  period  than  nine 
hours  in  any  twenty-four  hour  period  in  all  towers,  offices, 
places  and  stations  continuously  operated  ^'"^  day  and 
night."  Concededly  this  statute  applied  to  such  an  opera- 
tor as  the  one  whose  alleged  excessive  confinement  is  com- 
plained of  here  when  engaged  in  operating  interstate 
traffic,  and  the  reasoning  is  that  Congress  having  thus 
regulated  his  hours  of  labor,  the  state  could  not  prescribe 
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a  different  or  additional  regulation  applicable  to  tlie  same 
man. 

As  is  well  understood,  the  general  subject  of  commerce 
for  the  purpose  of  defining  federal  and  state  jurisdiction 
in  legislation  may  readily  be  divided  into  three  fields.  The 
first  is  that  in  which  the  power  of  the  state  is  exclusive ; 
the  second  that  in  which  the  state  may  act  in  the  absence 
of  legislation  by  Congress  which  is  controlling  and  ex- 
elusive;  the  third  that  in  which  the  authority  of  Congress 
is  exclusive  and  the  states  cannot  interfere  at  all:  Coving- 
ton &  C.  Bridge  Co.  v.  Kentucky,  154  U.  S.  204,  14  Sup. 
Ct.  Rep.  1087,  38  L.  ed.  962. 

It  is  important  to  keep  in  mind  for  the  purposes  of  this 
discussion  that  within  the  first  field  are  included  regulation 
by  the  state  of  local  or  intrastate  commerce,  and  it  is  con- 
ceded, and,  therefore,  the  reason  will  not  be  discussed,  that 
the  state  acting  within  the  second  field  might  pass  the  pres- 
ent statute  in  the  nature  of  a  police  regulation  of  the  hours 
of  those  engaged  in  interstate  as  well  as  local  commerce, 
unless  the  federal  statute  barred  such  legislation.  Did  it 
do  so? 

Of  course  it  is  apparent  that  if  the  federal  statute  saying 
that  a  signal  tower  operator  may  not  work  more  than  nine 
hours  prevents  a  state  from  saying  under  controlling  con- 
ditions that  he  may  not  work  in  excess  of  a  lesser  number 
of  hours,  state  legislation  of  an  analogous  character  on  other 
subjects  which  readily  suggest  themselves,  such  as  the 
proper  weight  of  rails,  the  safe  speed  of  trains,  the  neces- 
sary proportion  of  cars  to  be  equipped  with  air-brakes, 
may  be  prevented  by  federal  legislation  simply  prescribing 
the  minimum  rule  of  precaution,  and  the  protection  by  the 
state  of  the  safety  of  its  citizens  at  least  rendered  more 
complicated  and  difficult.  For  unless  there  shall  be  in  the 
future  such  a  separation  of  interstate  and  local  traffic  as 
has  not  yet  occurred,  and  which  might  be  made  extremely 
burdensome  to  the  railroads,  it  will  ^''^  seldom  happen  that 
agencies  employed  in  moving  the  former  will  not  also  be 
moving  the  latter,  and,  therefore,  if  the  state  is  prevented 
by  a  federal  statute  like  that  before  us  from  adopting 
additional  but  not  conflicting  requii^ments  which  it  deems 
to  be  necessary,  it  will  be  unable  to  insure  the  safety  of 
local  passengers  and  traffic.  And  it  is  obvious  that  a  factor 
of  safety  like  that  in  the  present  federal  statute,  adapted, 
as  we  must  assume,  to  average  conditions  prevailing 
throughout  the  country,  often  will  be  quite  insufficient 
under  the  special  conditions  prevailing  in  a  given  state. 

In  addition,  it  is  doubtless  established  by  the  Emplovers' 
Liability  Cases,  207  U.  S.  463,  28  Sup.  Ct.  Rep.  141,  52  L. 
ed.  297,  that  a  person  injured  in  the  course  of  local  traffic, 
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as  the  result  of  negligence  of  an  employee,  could  not  predi- 
cate a  claim  for  relief  on  the  federal  statute  limiting  the 
latter 's  hours  of  employment. 

Passing  these  general  considerations,  when  we  seek  for 
authorities  on  the  question  whether  the  federal  statute  is 
exclusive  and  preventive  of  the  state  statute,  no  decision  by 
the  supreme  court  of  the  United  States  is  found  rendered 
upon  facts  so  similar  to  those  here  presented  as  to  make  it 
clearly  and  manifestly  controlling.  We  are  obliged  to  rely 
on  general  rules  which  have  been  laid  down  by  that  learned 
court  from  time  to  time  in  the  consideration  of  questions 
of  the  same  general  class  and  which  do  not  seem  to  be 
always  quite  harmonious. 

In  Gulf  etc.  Ry.  Co.  v.  Hefley,  158  U.  S.  98,  15  Sup.  Ct. 
Rep.  802,  39  L.  ed.  910,  the  court  had  before  it  the  ques- 
tion whether  a  state  statute  making  it  unlawful  for  a  rail- 
road company  to  charge  and  collect  a  greater  sum  for 
freight  than  was  specified  in  the  bill  of  lading  was,  when 
applied  to  interstate  freight,  in  conflict  with  a  federal 
statute  providing  that  it  should  be  unlawful  to  charge 
and  collect  a  greater  or  less  compensation  for  the  transpor- 
tation of  property  than  was  specified  in  the  published 
schedule  of  rates  provided  for  by  the  >act.  It  was  conceded 
that  the  state  act,  although  incidentally  relating  to  inter- 
state commerce,  would  be  valid  as  a  police  regulation  in 
the  absence  of  congressional  legislation,  but  it  was  held 
that  it  conflicted  with  ^''^  the  latter,  and  was  therefore 
invalid.  Mr.  Justice  Brewer,  writing  for  the  court,  said: 
"Clearly  the  state  and  the  national  acts  relate  to  the  same 

subject    matter    and    prescribe    different    rules The 

carrier  cannot  obey  one  statute  without  sometimes  expos- 
ing itself  to  the  penalties  prescribed  by  the  other In 

case  of  such  a  conflict  the  state  law  must  yield The 

question^ is  not  whether,  in  any  particular  case,  operation 
may  be  given  to  both  statutes,  but  whether  their  enforce- 
ment may  expose  a  party  to  a  conflict  of  duties.  It  .is 
enough  that  the  two  statutes  operating  upon  the  same  sub- 
ject matter  prescribe  different  rules.  In  such  case  one  must 
yield,  and  that  one  is  the  state  law." 

If  we  should  apply  the  language  quoted  with  any  degree 
of  literalness  to  the  present  case,  it  would  be  difficult  to 
escape  the  conclusion  that  the  eight-hour  state  statute  was 
barred  by  the  federal  statute.  But  it  is  to  be  observed  that 
what  was  there  written  was  so  written  in  a  case  where 
at  times  it  would  not  be  possible  to  observe  the  state 
statute  without  violating  the  federal  one,  and  an  element 
of  possible  actual  conflict  was  present  which  is  absent  here, 
for  of  course  a  restriction  of  employment  to  eight  hours 
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does  not  in  any  ordinary  sense  violate  the  statute  against 
employment  in  excess  of  nine  hours. 

Other  cases  seem  to  me  to  lay  down  the  rule  in  more 
liberal  terms  in  favor  of  the  state  legislation. 

In  Missouri  etc.  Ry.  Co.  v.  Haber,  169  U.  S.  613,  18  Sup. 
Ct.  Rep.  488,  42  L.  ed.  878,  and  in  Reid  v.  Colorado,  187 
U.  S.  137,  23  Sup.  Ct.  Rep.  92,  47  L.  ed.  108,  the  court  had 
before  it  the  question  of  alleged  conflict  between  a  federal 
statute  regulating  the  inspection,  etc.,  of  cattle  for  pur- 
poses of  interstate  shipment  and  state  statutes  relating  to 
the  same  subject.  Congress  had  adopted  an  act  known  as 
the  "animal  industry  act,"  which  was  designed  to  regulate 
and  prevent  the  shipment  of  infected  and  diseased  cattle, 
and  which  went  into  the  subject  with  much  detail  and  com- 
pleteness. Amongst  other  things  it  provided  that  for  the 
purposes  of  the  act,  "splenetic  or  Texas  fever  should  not 
be  considered  a  contagious,  ***  infectious  or  communicable 
disease,"  and  apparently  it  was  broad  enough  to  authorize 
a  certificate  by  federal  officials  that  cattle  were  free  from 
any  disease.  Notwithstanding  this,  the  court  held  in  the 
first  case  that  the  state  statute  was  valid  which  permitted 
one  of  its  citizens  to  recover  damages  sustained  by  com- 
munication to  his  animals  of  Texas  or  splenetic  fever  by 
cattle  being  transported  in  accordance  with  the  federal 
statute,  and  in  the  last  case  upheld  a  statute  making  it  a 
criminal  offense  under  certain  conditions  to  bring  into  the 
state  animals  without  a  certificate  by  state  authorities  that 
they  were  free  from  disease.  It  will  be  observed  that  in 
the  first  case  a  recovery  was  had  under  the  state  statute 
on  the  theory  that  Texas  or  splenetic  fever  was  com 
municable,  which  was  expressly  negatived  by  the  federal 
statute. 

Mr.  Justice  Harlan  wrote  in  each  case.  In  the  first  one 
he  expressly  approved  as  settled  law  the  rule  enunciated 
in  Sinnot  v.  Davenport,  22  How.  (U.  S.)  227,  16  L.  ed.  243, 
and  stated  "that  a  statute  enacted  in  execution  of  the 
reserved  power  of  the  state  is  not  to  be  regarded  as  incon- 
sistent with  an  act  of  Congress  passed  in  the  execution  of 
a  clear  power  under  the  constitution,  unless  the  repug- 
nance or  conflict  is  so  direct  and  positive  that  the  two  acts 
cannot  be  reconciled  or  stand  together."  In  the  latter  case 
he  wrote:  "It  should  never  be  held  that  Congress  intends 
to  supersede  or  by  its  legislation  suspend  the  exercise  of 
the  police  powers  of  the  states,  even  when  it  may  do  so, 
unless  its  purpose  to  effect  that  result  is  clearly  mani- 
fested," and  again  cited  with  approval  Sinnot  v.  Daven- 
port. 

In  Smith  v.  Alabama,  124  U.  S.  465,  8  Sup.  Ct.  Rep.  564, 
31  L.  ed.  508,  the  court  passed  upon  the  validity  of  the 
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statute  of  Alabama  requiring  engineers  to  undergo  an  ex- 
amination and  obtain  a  license  from  a  state  board  of  ex- 
aminers. The  point  was  made  that  the  statute  in  its 
application  to  engineers  on  interstate  trains  was  a  regula- 
tion of  commerce  among  the  states  and  repugnant  to  the 
constitution.  This  contention  was  overruled,  and  the  stat- 
ute held  to  be  a  proper  exercise  of  the  police  power  in  the 
absence  of  national  legislation  which  prevented  it.  Speak- 
ing ^®*  upon  this  subject  it  was  said,  referring  to  the  fact 
that  Congress  had  prescribed  the  qualifications  for  pilots 
and  engineers  of  steam  vessels  engaged  in  the  coasting 
trade  and  navigating  the  inland  waters  of  the  United  States 
while  engaged  in  commerce  among  the  states,  that  the 
power  of  Congress  "might,  with  equal  authority  be  exer- 
cised in  prescribing  the  qualifications  for  locomotive  engi- 
neers employed  by  railroad  companies  engaged  in  the 
transportation  of  passengers  and  goods  among  the  states, 
and  in  that  case  would  supersede  any  conflicting  provisions 
on  the  same  subject  made  by  local  authority.  But  the  provis- 
ions on  the  subject  contained  in  the  statute  of  Alabama 
under  consideration  are  not  regulations  of  interstate  com- 
merce  Considered  in  themselves,  they  are  parts  of 

that  body  of  the  local  law  which,  as  we  have  already  seen, 
properly  governs  the  relation  between  carriers  of  pas- 
sengers and  merchandise  and  the  public  who  employ  them, 
which  are  not  displaced  until  they  come  in  conflict  with 
express  enactments  of  Congress  in  the  exercise  of  its 
power  over  commerce,  and  which,  until  so  displaced,  ac- 
cording to  the  evident  intention  of  Congress,  remain  as 
the  law  governing  carriers  in  the  discharge  of  their  obliga- 
tions, whether  engaged  in  the  purely  internal  commerce 
of'  the  state  or  in  commerce  among  the  states":  See,  also, 
Hennington  v.  Georgia,  163  U.  S.  299,  16  Sup.  Ct.  Rep. 
1086,  41  Lw  ed.  166;  Gladson  v.  Minnesota,  166  U.  S.  427, 
17  Sup.  Ct.  Rep.  627,  41  L.  ed.  1064. 

It  would  seem  to  me  that  within  the  authority  of  these 
cases  and  of  what  was  said  in  deciding  them  as  above 
quoted,  it  may  be  held  that  where  Congress  has  prescribed 
a  general  minimum  limit  of  safety  applicable  to  average 
conditions  throughout  the  country  in  the  movement  of  in- 
terstate traffic,  a  state  statute  does  not  trespass  upon  for- 
bidden territory  and  become  obnoxious  because,  in  response 
to  special  conditions  prevailing  within  its  limits,  it  has 
raised  such  limit  of  safety.  There  is  no  conflict;  the  state 
has  simply  supplemented  the  action  of  the  federal  authori- 
ties. It  is  the  same  as  if  Congress  had  enacted  that  the 
classes  of  employees  named  might  be  employed  for  nine 
hours  or  less,  and  the  state  had  then  fixed  ^^^  the  lesser 
number,  which  was  left  open  by  the  federal  statute.     The 
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form  of  the  latter  fixing  the  outside  limit,  but  not  expressly 
legalizing  employment  up  to  that  limit,  fairly  seems  to 
have  invited  and  to  have  left  the  subject  open  for  supple- 
mental state  legislation,  if  necessary.  Such  is  the  view 
which  this  court  has  taken  on  another  occasion  in  the  de- 
cision of  a  question  quite  identical  with  that  here  presented. 

The  case  of  Fitch  v.  Livingston,  4  Sand.  492,  was  brought 
on  a  bond  given  for  the  purpose  of  discharging  a  vessel 
which  had  been  attached  as  the  result  of  a  collision  occur- 
ring in  the  Hudson  river.  The  question  involved  in  the 
action  pertained  to  the  negligent  management  of  the  vessel 
for  which  the  bond  had  been  given,  and  this  alleged  negli- 
gence consisted  in  noncompliance  with  the  statute  of  the 
state  requiring  such  a  boat  in  the  night-time  to  carry  and 
show  two  lights,  one  at  the  bow  and  the  other  at  the  stern. 
The  offending  vessel  was  engaged  in  interstate  business, 
and  the  court  said:  "The  great  point  of  the  defense  is, 
that  the  propeller  was  not  bound  to  carry  more  than  one 
light,  because  she  was  a  vessel  owned  in  another  state,  nav- 
igating a  river  subject  to  the  jurisdiction  of  Congress,  under 
a  national  enrollment  and  license.  The  act  of  Congress  of 
July  7,  1838,  ....  makes  it  the  duty  of  the  master  *and 
owner  of  every  steamboat  running  between  sunset  and  sun- 
rise to  carry  one  or  more  signal  lights,"  and  the  court  dis- 
cussed at  considerable  length  and  with  much  care  the  ques- 
tion whether  a  federal  statute  requiring  a  boat  to  show  at 
least  one  light  barred  the  state  statute  requirnig  it  to  show 
two  lights,  and  it  was  held  "that  the  addition  of  a  further 
qualification  is  not  in  direct  collision  with  a  law  prescribing 
the  first  qualification.  The  act  of  Congress  does  not  provide 
that  it  shall  be  sufficient  for  a  steamboat  navigating  at  night 
to  be  equipped  with  one  light  only,  or  that,  if  so  equipped, 
she  shall  be  at  liberty  to  navigate  in  all  waters,  whether  in- 
land or  on  the  coast The  act  of  Congress  of  1838 

requires  certain  safeguards  to  be  observed  by  steamboats ; 
one  of  which  is,  that  they  shall  show  at  night  at  least 
one  light.  A  state,  finding  those  safeguards  insufficient, 
383  within  its  waters,  adds  others  which  are  necessary  to 
preserve  life  and  property.     There  is  no  direct  conflict." 

The  judgment  in  this  case,  although  not  reported,  was  sub- 
sequently affirmed  by  this  court  without  opinion  (January 
14,  1853.) 

Furthermore,  when  a  libel  springing  out  of  this  same  col- 
lision came  before  the  circuit  court  of  the  United  States  for 
consideration  (The  Santa  Claus,  21  Fed.  Cas.  406),  the  court 
took  into  consideration  the  fact  that  the  vessel  engaged  in 
interstate  travel  did  not  show  two  lights  notwithstanding 
that  the  federal  statute  only  reqiiired  one.  While  this  view 
was  predicated  on  common-law  principles  instead  of  on  the 
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state  statute  referred  to,  it  would  seem  indirectly  to  be  au- 
thority for  the  proposition  that  the  state  statute,  in  accord- 
ance with  the  rules  of  safety  and  necessity  requiring  two 
lights,  would  have  been  held  valid  notwithstanding  the  fed- 
eral statute. 

"We  do  not,  of  course,  overlook  the  fact  that  the  court  of 
last  resort  in  four  of  our  sister  states  upon  the  precise  ques- 
tion here  involved  has  adopted  a  different  conclusion  than 
the  one  we  are  reaching  (State  v.  Chicago  etc.  Rv.  Co.,  136 
Wis.  407,  117  N.  W.  686,  19  L.  R.  A.,  N.  S.,  326 ;  State  v.  Mis- 
souri Pac.  Ry.  Co.,  212  Mo.  658,  111  S.  W.  500;  State  v. 
Texas  &  N.  O.  Ry.  Co.  (Tex.  Civ.  App.),  124  S.  W.  984; 
State  V.  Northern  Pac.  Ry.  Co.,  36  Mont.  582,  93  Pac.  945, 
15  L.  R.  A.,  N.  S.,  134,  13  Ann.  Cas.  144),  but  necessarily, 
in  the  absence  of  w^hat  we  regard  as  adverse  controlling  au- 
thority of  the  supreme  court  of  the  United  States,  we  follow 
the  views  of  our  own  court  as  above  cited. 

It  has  been  urged,  and  in  one  or  more  of  the  decisions  of 
other  states  cited  above  it  was  held,  that  at  least  the  provi- 
sions of  the  state  statute  would  be  controlling  during  the 
period  elapsing  between  the  date  of  the  enactment  of  the 
federal  statute  and  the  date,  a  year  later,  when  it  took  effect, 
and  in  this  connection  it  is  pointed  out  that  the  alleged  vio- 
lation of  the  state  statute  in  this  case  took  effect  within  the 
period  mentioned. 

It  seems  to  me  that  this  contention  is  well  founded  and 
sensible.  The  general  rule  is,  and  necessarily  must  be,  that 
a  statute  does  not  become  controlling  until  it  actually  be- 
comes ^^^  operative.  And  it  readily  will  be  seen  how  unfor- 
tunate and  paralyzing  might  be  the  results  of  any  contrary 
doctrine  in  this  case.  From  the  passage  by  both  Congress 
and  state  legislatures  of  legislation  on  this  subject  of  hours 
of  employment,  we  must  assume  that  it  was  a  subject 
reasonably 'requiring  legislative  regulation  in  the  interest 
of  the  public.  Congress  legislating  for  the  entire  country 
might  have  deemed  it  wise,  under  all  of  the  circumstances, 
to  allow  two  or  even  three  years  within  which  all  of  the  dif- 
ferent employers  affected  by  its  statute  might  prepare  to 
comply  with  the  requirements  thereof.  If  the  theory  of  the 
respondent  is  correct,  no  state  within  that  time,  however 
urgent  or  pressing  the  necessity  and  demand  for  prompt 
action  under  special  conditions  prevailing  within  its  borders, 
might  pass  any  law  which  would  cover  even  this  interval, 
because  general  and  average  conditions  throughout  the 
country  might  be  satisfied  by  such  a  statute  becoming  effec- 
tive at  some  rather  remote  day  in  the  future.  I  do  not  be- 
lieve that  such  a  result  should  be  tolerated  or  adjudged  under 
the  facts  of  this  case,  even  though  it  should  be  decided  that 
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there  was  a  conflict  betAveen  the  federa,!  and  the  state  legis- 
lation after  the  former  became  effective. 

These  views  were  adopted  in  a  well-reasoned  opinion  by  the 
supreme  court  of  Montana  in  State  v.  Northern  Pacific  Ry. 
Co.,  36  Mont.  582,  93  Pac.  945,  15  L.  R.  A.,  N.  S.,  131,  13  Ann. 
Cas.  144,  although  that  court  disagreed  with  us  in  the  con- 
clusions reached  on  the  first  branch  of  this  case. 

These  views  lead  to  a  reversal  of  the  order  appealed  from 
and  to  an  affirmance  of  the  judgment  of  the  trial  court,  with 
costs  in  both  courts. 

Cullen,  C.  J.,  Gray,  Edward  T.  Bartlett,  Werner  and  Wil- 
lard  Bartlett,  JJ.,  concur;  Chase,  J.,  absent. 

Order  reversed,  etc. 


As  to  the  Constitutionality  of  Statutes  Limiting  the  Hours  whicli  shall 
constitute  a  day's  work  and  impairing  the  right  of  contracting  for 
one's  labor,  see  State  v.  Miksicek,  225  Mo.  561,  135  Am.  St.  Kep. 
597;  Biircher  v.  People,  41  Cal.  495,  124  Am.  St.  Eep.  143;  People 
V.  Williams,  189  N.  Y.  131,  121  Am.  St.  Eep.  854;  State  v.  Muller, 
48  Or.  252,  120  Am.  St.  Eep.  805;  People  v.  Lochner,  177  N.  Y.  145, 
101  Am.  St.  Eep.  773,  and  the  cases  cited  in  the  cross-reference  note 
to  the  case  last  cited. 

The  Reserved  Power  of  Legislature  Over  Corporations  is  considered 
in  the  note  to  Macon  etc.  E.  E.  Co.  v.  Gibson,  21  Am.  St.  Eep.  148; 
and  see  note  to  People  v.  O'Brien,  7  Am.  St.  Eep.  721.  Under  a 
reserved  power  to  amend  the  charters  of  corporations  the  legislature 
cannot  take  from  them  the  right  to  contract;  it  can  regulate'  that 
right  where  the  public  interest  demands,  but  not  to  such  an  extent 
as  to  render  it  ineffectual  or  substantially  impair  the  object  of  the 
corporation:  Leep  v.  St.  Louis  etc.  Ey.  Co.,  58  Ark.  407,  41  Am.  St. 
Eep.  109.  Whatever  grants,  stipulations  or  restrictions  may  be  found 
in  the  charter  of  a  corporation,  it  is  within  the  power  of  subsequent 
legislatures  to  render  it  subject  to  general  laws  enacted  under  the 
police  power  of  the  state:  Venner  v.  Chicago  City  Ey.  Co.,  246  111. 
170,  138  Am.  St.  Eep.  229. 


IN  RE   CO-OPERATIVE  LAW  COMPANY. 

[198  N.  Y.  479,  92  N.  E.  15.] 

CORPORATIONS.— The  Practice  of  tho  Law  is  not  a  lawful 
business  for  a  corporation  to  engage  in,  as  the  conditions  required  by 
statute  and  the  rules  of  courts  of  those  engaged  in  the  practice  of 
the  law  cannot  be  fulfilled  by  a  corporation,     (p.  842.) 

ATTORNEYS  AT  LAW— Nature  of  Right  to  Practice.— The 
practice  of  law  is  not  a  business  open  to  all  who  wish  to  engage 
in  it,  but  a  personal  right  limited  to  a  few  persons  of  good  moral 
character,  with  special  qualifications  duly  ascertained  and  certified. 
The  right  to  practice  law  is  in  the  nature  of  a  franchise  from  the 
state  conferred  only  for  merit;  it  is  not  a  lawful  business  except  for 
members  of  the  bar  who  have  complied  with  all  the  conditions  re- 
quired by  statute  and  the  rules  of  the  courts,     (p.  842.) 
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ATTORNEY  AND  CLIENT— Nature  of  Relation.— The  relation 
of  attorney  and  client  is  that  of  master  and  servant  in  a  limited 
and  dignified  sense,  and  involves  the  highest  trust  and  confidence. 
It  cannot  be  delegated  without  consent,     (p.  842.) 

ATTORNEY  AND  CLIENT— Relation  Personal.— The  relation 
of  attorney  and  client  cannot  exist  between  an  attorney  at  law 
employed  by  a  corporation  to  practice  law  for  it  and  a  client  of  the 
corporation,  as  there  would  be  neither  contract  nor  privity  between 
the  attorney  and  the  client,     (p.  842.) 

CORPORATIONS — Purposes  of  Incorporation — "Lawful  Busi- 
ness."— A  statute  allowing  the  formation  of  a  corporation  to  carry 
on  "any  lawful  business"  does  not  intend  to  include  the  work  of  the 
learned  professions.  Business  in  its  ordinary  sense  is  all  that  is 
intended,     (p.  843.) 

APPEAL — Vacating  Order  Inadvertently  Made. — The  appellate 
court  has  power  to  vacate  an  order,  inadvertently  made  by  it,  ap- 
proving a  corporation  not  authorized  by  law.     (pp.  843,  844.) 

CORPORATIONS — Practice  of  Law — Approval  by  Court. — A 
corporation  formed  for  the  purpose  of  practicing  law  is  not  one  "en- 
gaged in  a  b-usiness  authorized  by  the  provisions  of  any  existing 
statute,"  within  the  meaning  of  section  280,  Penal  Laws  (Laws  1909, 
c.  483),  and  therefore  not  one  whose  "existence,  organization  or 
incorporation"  can  be  lawfully  approved  by  the  appellate  division. 
(pp.  843,  844.) 

CORPORATIONS — Application  for  Approval — ^Appearance  of 
Attorney  General. — By  reason  of  his  ancient  common-law  duty  to  rep- 
resent the  people,  the  appearance  of  the  attorney  general  is  proper 
in  a  proceeding  to  obtain  the  approval  of  the  existence,  organization 
and  incorporation  of  a  corporation  by  the  appellate  division,  the 
people  being  concerned  therein,     (p.  844.) 

Darwin  J.  Meserole,  for  the  appellant. 

Edward  A.  Freshman  and  Walter  Shaw  Brewster,  for  the 
respondent. 

Edward  R.  O'Malley,  attorney  general,  and  Edward  11. 
Letchworth,  for  the  state  of  New  York. 

481  VANN,  J.  On  the  23d  of  November,  1901,  the  Co- 
operative Law  Company,  the  appellant  in  this  proceeding, 
claims  to  have  been  lawfully  organized  under  the  business 
corporations  law,  with  power  to  carry  on  the  business  of  prac- 
ticing law.  Its  objects  as  stated  in  the  certificate  of  incor- 
poration are  "to  furnish  to  its  subscribers  legal  advice  and 
service ;  to  operate  in  connection  with  the  above  a  department 
of  law  and  collections  for  the  use  and  benefit  of  the  subscriber  ; 
of  the  company  only,  and  to  accomplish  these  objects  said 
company  proposes  to  employ  and  maintain  a  staff  of  compe- 
tent attorneys  and  counselors  at  law  to  give  such  advice ;  and 
to  prosecute  or  defend,  through  such  counsel,  any  claim  or 
suit  intrusted  to  its  care  by  subscribers."  Its  original  capital 
was  five  hundred  dollars,  which  was  subsequently  increased  to 
twenty-five  thousand  dollars.  As  it  states  under  the  oath  of 
its  president:  "The  company  transacts,  through  its  staff  of 
attorneys  and  counselors  at  law,  a  general  law  business,  includ- 
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ingthe  prosecution  and  defense  of  suits;  incorporation  of  busi- 
ness enterprises;  drawing  of  contracts,  leases  and  agreements, 
drawing  and  probating  of  wills,  management  of  estates,  etc. 
The  company's  legal  staff  and  general  counsel  are  selected  by 
the  board  of  directors  and  all  matters  of  general  policy,  in- 
cluding the  general  schedule  of  fees  for  legal  services,  are 
under  the  direct  supervision  and  control  of  the  directors." 

By  chapter  483  of  the  Laws  of  1909  it  was  made  unlawful 
for  any  corporation  to  practice  law,  to  render  or  furnish  legal 
services  or  advice,  to  furnish  attorneys  or  counselors  for  that 
purpose,  or  to  advertise  for  or  solicit  legal  business :  Pen.  Laws, 
sec.  280.  Violation  of  the  statute  by  a  corporation  or  its 
officers  was  made  a  misdemeanor.  The  last  sentence  of  the 
^^^  section  is  as  follows:  "This  section  shall  not  apply  to  any 
corporation  lawfully  engaged  in  a  business  authorized  by  the 
provisions  of  any  existing  statute,  nor  to  a  corporation  law- 
fully engaged  in  the  examination  and  insuring  of  titles  to  real 
property,  nor  shall  it  prohibit  a  corporation  from  employing 
an  attorney  or  attorneys  in  and  about  its  own  immediate 
riffairs  or.  in  any  litigation  to  which  it  is  or  may  be  a  party, 
nor  shall  it  apply  to  organizations  organized  for  benevolent 
or  charitable  purposes,  or  for  the  purpose  of  assisting  persons 
without  means  in  the  pursuit  of  any  civil  remedy,  whose  exist- 
once,  organization  or  incorporation  may  be  approved  by  the 
appellate  division  of  the  supreme  court  of  the  department  in 
which  the  principal  office  of  said  corporation  may  be  located." 

Although  the  statute  did  not  take  effect  until  the  1st  of 
September,  1909,  still  in  June  of  that  year  the  Co-operative 
Law  Company  applied  ex  parte  to  the  appellate  division  of 
the  second  department  "for  an  order  pursuant  to  chapter  483 
of  the  Laws  of  1909  approving  the  existence  of  your  petitioner 
and  the  continuance  of  its  business  for  the  purposes  mentioned 
in  its  certificate  of  incorporation."  On  the  18th  of  June, 
1909,  said  court  "ordered  that  the  existence,  organization  and 
incorporation  of  said  Co-operative  Law  Company,  a  corpora- 
tion organized  under  the  business  corporations  law  of  the  state 
of  New  York  and  lawfully  engaged  in  a  business  authorized 
by  the  provisions  of  that  statute,  is  hereby  approved,  and 
that  the  corporation  be  and  the  same  hereby  is  permitted  to 
continue  its  business  pursuant  to  the  terms  of  its  certificate  of 
incorporation." 

In  November,  1909,  an  application  was  made  by  Charles  J. 
]\TcDermott,  Esq.,  a  member  of  the  Kings  county  bar  and  the 
chairman  of  the  committee  on  grievances  of  the  Brooklyn  Bar 
Association,  upon  notice  to  the  Co-operative  Law  Company 
and  to  the  attorney  general,  to  vacate  said  order,  and  after 
a  hearing  the  appellate  division  vacated  its  previous  order  and 
denied  the  application  for  approval.  While  no  opinion  was 
written,  it  was  recited  in  the  order  "That  petitioner  '^^^  is 
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not  a  corporation  whose  existence,  organization  and  incorpora- 
tion this  court  has  power  to  approve  under  the  terms  of  chap- 
ter 483  of  the  Laws  of  1909."  From  that  order  this  appeal 
was  taken. 

"We  agree  with  the  learned  counsel  for  the  appellant  that 
the  vital  question  is  whether,  prior  to  the  act  of  1909,  a  cor- 
poration could  be  lawfully  organized  to  practice  law.  He 
claims  that  authority  may  be  found  in  that  part  of  the  busi- 
ness corporations  law  which  provides  that  "three  or  more  per- 
sons may  become  a  stock  corporation  for  any  lawful  business"  : 
Business  Corporations  Law,  sec.  2.  This  means  a  business 
lawful  to  all  who  wish  to  engage  in  it.  The  practice  of  law 
is  not  a  business  open  to  all,  but  a  personal  right,  limited  to 
a  few  persons  of  good  moral  character,  with  special  qualifica- 
tions ascertained  and  certified  after  a  long  course  of  study, 
both  general  and  professional,  and  a  thorough  examination  by 
a  state  board  appointed  for  the  purpose.  The  right  to  prac- 
tice laM'  is  in  the  nature  of  a  franchise  from  the  state  con- 
ferred only  for  merit.  It  cannot  be  assigned  or  inherited  but 
must  be  earned  by  hard  study  and  good  conduct.  It  is  at- 
tested by  a  certificate  of  the  supreme  court  and  is  protected  by 
registration.  No  one  can  practice  law  unless  he  has  taken  an 
oath  of  office  and  has  become  an  officer  of  the  court,  subject  to 
its  discipline,  liable  to  punishment  for  contempt  in  violating 
his  duties  as  such,  and  to  suspension  or  removal.  It  is  not  a 
lawful  business  except  for  members  of  the  bar  who  have  com- 
plied with  all  the  conditions  required  by  statute  and  the  rules 
of  the  courts.  As  these  conditions  cannot  be  performed  by  a 
corporation,  it  follows  that  the  practice  of  law  is  not  a  lawful 
business  for  a  corporation  to  engage  in.  As  it  cannot  prac- 
tice law  directly,  it  cannot  indirectly  by  employing  competent 
lawyers  to  practice  for  it,  as  that  would  be  an  evasion  which 
the  law  will  not  tolerate.  Quando  aliquid  prohibetur  ex  di- 
recto,  prohibetur  et  per  obliquium:  Coke  on  Littleton,  223. 

The  reMion  of  attorney  and  client  is  that  of  master  and 
servant  in  a  limited  and  dignified  sense,  and  it  involves  the 
highest  trust  and  confidence.  It  cannot  be  delegated  without 
■*®^  consent,  and  it  cannot  exist  betvv-een  an  attorney  employed 
by  a  corporation  to  practice  law  for  it,  and  a  client  of  the  cor- 
poration, for  he  would  be  subject  to  the  directions  of  the  cor- 
poration and  not  to  the  directions  of  the  client.  There  would 
be  neither  contract  nor  privity  between  him  and  the  client, 
and  he  would  not  owe  even  the  duty  of  counsel  to  the  actual 
litigant.  The  corporation  would  control  the  litigation,  the 
money  earned  would  belong  to  the  corporation,  and  the  at- 
torney would  be  responsible  to  the  corporation  only.  His 
master  would  not  be  the  client  but  the  corporation,  conducted, 
it  may  be,  wholly  by  laymen,  organized  simply  to  make  money 
and  not  to  aid  in  the  administration  of  justice,  which  is  the 
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highest  function  of  an  attorney  and  counselor  at  law.  The 
corporation  might  not  have  a  lawyer  among  its  stockholders, 
directors  or  officers.  Its  members  might  be  without  character, 
learning  or  standing.  There  would  be  no  remedy  by  attach- 
ment or  disbarment  to  protect  the  public  from  imposition  or 
fraud,  no  stimulus  to  good  conduct  from  the  traditions  of  an 
ancient  and  honorable  profession,  and  no  guide  except  the 
sordid  purpose  to  earn  money  for  stockholders.  The  bar, 
which  is  an  institution  of  the  highest  usefulness  and  standing, 
would  be  degraded  if  even  its  humblest  member  became  sub- 
ject to  the  orders  of  a  money-making  corporation  engaged,  not 
in  conducting  litigation  for  itself,  but  in  the  business  of  con- 
ducting litigation  for  others.  The  degradation  of  the  bar  is 
an  injury  to  the  state. 

A  corporation  can  neither  practice  law  nor  hire  lawyers  to 
carry  on  the  business  of  practicing  law  for  it  any  more  than  it 
can  practice  medicine  or  dentistry  by  hiring  doctors  or  dentists 
to  act  for  it:  People  v.  Woodbury  Dermatological  Institute, 
192  N.  Y.  454,  85  N.  E.  697;  Hannon  v.  Siegel-Cooper  Co.,  167 
N.  Y.  244,  60  N.  E.  597,  52  L.  R.  A.  429.  The  legislature  in 
authorizing  the  formation  of  corporations  to  carry  on  "any 
lawful  business"  did  not  intend  to  include  the  work  of  the 
learned  professions.  Such  an  innovation  with  the  evil  results 
that  might  follow  would  require  the  use  of  specific  language 
clearly  indicating  the  intention.  Recent  legislation  simply 
emphasizes  and  protects  the  established  policy  of  the  state,  and 
although  ex  post  facto,  tends  to  show  that  **'"^  no  such  object 
was  in  contemplation  when  the  general  term  "lawful  busi- 
ness" was  used  in  the  statute  to  authorize  the  formation  of 
business  corporations:  Laws  1909,  cc.  483,  484.  Business  in 
its  ordinary  sense  was  aimed  at,  not  the  business  or  calling 
of  members  of  the  great  professions,  which  for  time  out  of 
mind  have  been  given  exclusive  rights  and  subjected  to 
peculiar  responsibilities.  All  statutes  relating  to  the  same 
subject  matter  must  be  read  together  and  construed  as  parts 
of  an  entire  system.  When  the  provisions  of  the  Code  of 
Civil  Procedure  regulating  the  practice  of  law  and  the  conduct 
of  lawyers  are  read  in  connection  with  the  clause  of  the  busi- 
ness corporations  law  quoted  above,  it  is  obvious  that  they  do 
not  relate  to  the  same  subject  matter,  and  that  in  enacting 
the  latter  the  legislature  was  dealing  with  something  utterly 
foreign  to  the  former:  Code  Civ.  Proc,  sees.  56-81;  Judiciary 
Law,  Laws  1909,  c.  35.  The  special  provisions  relating  to  law- 
yers were  not  modified  or  affected  by  the  general  provision 
authorizing  the  formation  of  biLsiness  corporations. 

The  appellate  division  was  clearly  right  in  vacating  its  in- 
advertent order  of  approval,  for  it  had  no  power  to  approve 
of  an  organization  not  authorized  by  law:  Clark  v.  Scovill,  198 
N.  Y.  279,  91  N.  E.  800.     The  appellant  was  not  "a  corpora- 
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lion  lawfully  engaged  in  a  business  authorized  by  the  provi- 
sions of  any  existing  statute,"  and  according  to  no  possible 
construction  of  the  final  sentence  of  section  280  could  its 
"existence,  organization  or  incorporation"  be  lawfully  ap- 
proved by  the  appellate  division.  These  remarks  are  not  in- 
tended to  cover  title  guaranty  companies,  organized  under  the 
insurance  law  and  authorized  to  examine  titles,  guarantee  the 
correctness  of  searches  and  insure  against  loss  by  reason  of 
defective  titles :  Sec.  170.  The  searching  of  titles  is  open  to 
all,  and  guaranty  companies  may  employ  either  lawyers  or 
laymen  to  transact  their  business.  It  is  not  claimed  that  they 
prosecute  or  defend  the  rights  of  others,  but  only  their  own, 
including  such  as  the  contract  to  indemnify  gives  them. 

The  appearance  of  the  attorney  general  in  this  proceeding, 
pursiiant  to  the  notice  served  on  him  by  order  of  the  appel- 
late '*®^  division,  although  criticised  by  the  appellant,  was  en- 
tirely proper,  for  his  ancient  common-law  duty  to  represent 
the  people  called  upon  him  to  take  part  in  a  controversy  in 
which  the  people  are  vitallj'"  concerned. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Cullen,  C.  J.,  Gray,  Haight,  Werner  and  Hiscock,  JJ.,  con- 
cur. 

Order  affirmed. 


An  Attorney  at  Law  is  an  Officer  of  the  Court:  See  note  to  Burns 
V.  Allen,  2  Am.  St.  Eep.  847.  He  is  more  than  a  mere  agent  of  his 
client.  Within  his  sphere  and  in  the  line  of  his  special  powers,  he 
is  as  independent  as  the  judge  of  the  court,  and  has  not  only  his 
duties  and  obligations  to  the  court  and  to  his  client,  but  he  has 
rights  and  powers  entirely  different  from,  and  superior  to,  an  ordinary 
agent:  Curtis  v.  Eichards,  4  Idaho,  434,  95  Am.  St.  Rep.  134. 

The  delation  of  Attorney  and  Client  is  Based  and  Founded  on  Trust 
and  Confidence:  Eoff  v.  Irvine,  108  Mo.  378,  32  Am.  St.  Eep.  609.  It 
is  confidential,  and  the  attorney  is  bound  to  discharge  his  duties  to 
his  client  ^vith  the  strictest  fidelity:  In  re  Evans,  22  Utah,  366,  83 
Am.  St.  Eep.  794. 

Contracts  Between  Attorneys  and  Clients  are  discussed  in  the  note  to 
Shirk  V.  Neible,  83  Am.  St.  Eep.  159. 


DE  COPPET  v.  CONE. 

[199  N.  Y.  56.  92  N.  E.  411.] 

ESTATES  OF  DECEDENTS— Equitable  Action  for  Administra- 
tion.— "Where  a  nonresident  decedent  leaves  property  in  the  state  and 
it  is  impossible  to  prove  his  will  or  have  letters  testamentary  or  of 
administration  issued  here,  leaving  citizens,  who  are  creditors,  no 
means  of  obtaining  their  demands,  equity  will  entertain  a  suit  for 
the  administration  of  the  property  situated  in  the  state  and  apply 
it  to  the  payment  of  creditors,     (p.  845.) 

ESTATES  OF  ItHCEDENTS— Equitable  Action  for  Administra- 
tion.— The  rule  which  oblaius  with  so  much  strictness  in  actions  to 
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set  aside  fraudulent  conveyances  and  in  creditors'  "bWls,  that  the 
plaintiff  must  have  exhausted  his  remedy  at  law  by  the  recovery  of 
a  judgment  and  the  issue  of  an  execution  thereon,  does  not  apply  to 
an  equitable  action  for  the  administration  of  the  estate  of  a  dece- 
dent,    (p.  847.) 

ESTATES   OF   DECEDENTS.— An   Equitable   Action   for   the 

Administration  of  the  estate  of  a  decedent  must  be  brought  on  behalf 
of  all  the  creditors  for  a  ratable  distribution  of  the  estate  in  satis- 
faction of  their  respective  claims,     (p.  847.) 

ESTATES  OF  DECEDENTS.— In  an  Equitable  Action  for  the 
Administration  of  the  estate  of  a  nonresident  decedent,  the  foreign 
executors  of  his  will  or  the  persons  beneficially  interested  in  the 
estate,  either  as  legatees  or  next  of  kin,  are  necessary  parties,  (p. 
847.) 

SUPPLEMENTARY  PROCEEDINGS— Statute  not  Exclusive. 
Section  1871  of  the  Code  of  Civil  Procedure,  authorizing  an  action 
against  a  judgment  debtor  to  compel  a  discovery  of  his  property,  etc., 
is  not  exclusive.  It  does  not  operate  to  repeal  or  curtail  the  common- 
law  equity  powers  of  the  court  to  investigate  the  conduct  of  debtors 
and  grant  relief,     (p.  849.) 

EQUITY — Creditors — Exhaustion  of  Legal  Remedy. — The  rule, 
which  demands  the  exhaustion  by  the  creditor  of  his  legal  remedies 
19  one  adopted  in  regulation  of  the  exercise  of  the  equitable  juris- 
diction of  the  court,  and  should  not  be  departed  from  unless  the 
facts  justify  through  the  obvious  necessity  of  the  case.     (p.  849.) 

ESTATES  OF  DECEDENTS — Equitable  Action  for  Adminis- 
tration.— Where  the  property  of  a  nonresident  decedent  in  this  state 
consists  of  an  interest  in  the  estate  of  another  decedent,  an  action 
to  subject  such  interest  to  the  claims  of  contract  creditors  will  not 
lie  against  the  .executors  of  the  latter  estate,  neither  the  foreign  execu- 
tors nor  those  beneficially  interested  in  the  estate  of  the  nonresident 
being  made  parties,     (p.  849.) 

Harry  Van  Ness  Philip,  for  the  appellants. 

Edward  Bruce  Hill,  for  the  respondents. 

'^^  CULLEN,  C.  J.  It  is  conceded  that  the  statutory  pro- 
visions governing  the  probate  of  wills  in  surrogates'  courts 
and  the  issue  of  letters  testamentary  and  of  administration  are 
such  that,  ^^  under  the  facts  stated  in  the  complaint,  it  is  im- 
possible to  prove  the  will  of  the  deceased  debtor,  or  to  have 
letters  testamentary  or  of  administration  issued  here.  If  this 
concession  is  well  founded,  the  result  is  ?hat  though  there  is  to 
be  found  property  belonging  to  the  deceased  within  this  state, 
our  citizens  who  are  his  creditors  have  no  means  of  obtaining 
payment  of  their  demands  through  the  ordinary  procedure  for 
the  administration  of  the  assets  of  a  decedent.  I  think  that 
under  such  circumstances  equity  will  entertain  a  suit  for  the 
administration  of  the  property  of  the  decea.sed  which  is  situ- 
ated here  and  apply  it  to  the  payment  of  creditors.  It  is  true 
that  the  plaintiffs  in  this  action  have  not  put  their  claim  into 
judgment,  I  do  not  think  it  was  necessary  that  they  should 
have  done  so.  It  is  also  true  that  the  claim  accrued  several 
years  before  the  death  of  the  debtor,  but  during  that  time  the 
debtor  was  a  nonresident.      Unless  the  plaintiffs  could  serve 
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the  debtor  within  this  state,  they  could  not  get  any  personal 
judgment  against  him,  nor  were  they  bound  to  follow  their 
debtor  into  foreign  jurisdictions.  The  debt  was  contracted 
here,  and  both  the  plaintiffs  and  their  debtor  were  residents 
of  this  state  at  the  time.  Even  if  they  had  obtained  a  judg- 
ment against  their  debtor  in  a  foreign  jurisdiction,  before 
they  could  attack  any  fraudulent  conveyance  it  would  be 
necessary  for  them  to  have  recovered  a  new  judgment  here  on 
the  foreign  judgment:  Tarbell  v.  Griggs,  3  Paige,  207,  23  Am. 
Dee.  790 ;  Davis  v.  Bruns,  23  Hun,  648 ;  Rocky  Mt.  Nat.  Bank 
V.  Bliss,  89  N.  Y.  338.  But  the  plaintiffs  would  have  the  same 
difficulty  in  obtaining  a  personal  judgment  in  this  state  when 
they  sued  on  a  foreign  judgment  as  they  would  have  had  in 
suing  on  the  original  debt.  Nor  should  the  plaintiffs  be  com- 
pelled to  resort  to  the  jurisdiction  of  a  foreign  administration. 
It  may  be  that  they  would  find  their  debt  outlawed  in  that 
jurisdiction.  Therefore,  if  it  should  be  considered  that  the 
plaintiffs  musi;  have  the  same  status  as  is  required  by  a  cred- 
itor seeking  to  set  aside  a  fraudulent  conveyance,  it  is  ap- 
parent that  none  of  the  courses  suggested  would  have  helped 
them. 

The  question  is  not  whether  the  plaintiffs  can  maintain  an 
****  action  to  set  aside  a  fraudulent  conveyance,  but  whether 
they  may  maintain  one  for  administration  of  the  estate.  The 
leading  case  in  this  state  on  the  subject  is  Thompson  v.  Brown, 
4  Johns.  Ch.  619,  where  Chancellor  Kent,  after  an  exhaustive 
review  of  the  English  authorities,  held  that  equity  would  en- 
tertain an  action  by  a  contract  creditor  against  an  executor 
for  the  administration  of  the  estate  and  the  payment  of  the 
debts  of  the  deceased,  but  that  the  action  must  be  brought  on 
behalf  of  all  the  creditors.  The  authority  of  this  case  has 
never  been  questioned,  and  it  has  been  followed  in  other  states. 
In  Peterson  v.  Poignard,  6  B.  Mon.  570,  the  facts  were  quite 
similar  to'those  in  the  present  case.  The  debtor  left  the  state 
and  died.  No  administrator  of  his  estate  was  appointed. 
The  plaintiff,  a  creditor,  brought  a  bill  in  equity  to  reach  the 
assets  of  the  debtor  in  the  state.  The  bill  was  sustained,  the 
court  saying:  "The  want  of  an  administrator,  instead  of  ren- 
dering him  powerless,  may  be  the  very  ground  on  which,  in 
cases  where  no  one  can  be  charged  at  law  as  executor  de  son 
tort,  the  chancellor  may  be  bound  to  interpose  his  power,  as 
furnishing  the  only  practical  means  of  relief."  Hefferman  v. 
Forward,  6  B.  Mon.  567,  is  to  the  same  effect,  the  court  giving 
as  an  additional  reason  for  the  interposition  of  equity:  "Be- 
sides, the  personalty  might,  in  the  meantime,  be  sent  out  of  the 
state  to  the  nonresident  heirs,  or  the  debt  paid  over  to  them 
or  to  some  foreign  administrator,  and  the  fund,  which  should 
be  made  liable  to  the  creditors  here,  escape  from  the  power  and 
jurisdiction  of  the  chancellor."     In  Cameron  v.  Cameron,  82 
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Ala.  392,  3  South.  148,  there  had  been  no  administration  upon 
the  estate  of  the  debtor.  A  bill  in  equity  was  sustained 
against  the  widow  and  children  to  satisfy  the  plaintiff's  claim 
out  of  the  estate  of  the  debtor  which  had  come  into  their 
hands. 

It  is  to  be  borne  in  mind  that  in  the  ordinary  administra- 
tion of  estates,  creditors  are  not  obliged  to  put  their  claims 
into  judgment,  unless  they  are  rejected  by  the  administrator, 
and  now  the  validity  and  amount  of  such  claims  may,  by  con- 
sent of  the  parties,  be  adjudicated  by  the  surrogate  instead  of 
in  an  action.  So,  also,  a  simple  contract  creditor  may  apply 
^*  for  the  appointment  of  an  administrator  of  the  estate  by 
the  surrogate.  Therefore,  the  rule  which  obtains  with  so 
much  strictness  in  actions  to  set  aside  fraudulent  conveyances 
and  in  creditors'  bills  that  the  plaintiff  must  have  exhausted 
his  remedy  at  law  by  the  recovery  of  a  judgment  and  the  i^sue 
of  an  execution  thereon,  does  not  apply  to  an  action  for  the 
administration  of  the  estate  of  a  decedent.  There  are  also 
other  cases  in  which  the  rule  does  not  obtain :  McCartney  v. 
Bostwick,  32  N.  Y.  53,  But  I  am  of  opinion  that  the  pres- 
ent action  was  properly  disposed  of  by  the  courts  below. 
1.  Because  the  suit  should  have  been  brought  on  behalf  of  all 
the  creditors  for  a  ratable  distribution  of  the  estate  in  satis- 
faction of  their  respective  claims.  2.  Because  to  the  action 
either  the  foreign  executor  or  the  persons  beneficially  inter- 
ested in  the  estate,  either  as  legatee  or  next  of  kin,  are  neces- 
sary parties.  It  is  not  the  law  that  in  no  case  can  a  suit  be 
maintained  against  a  foreign  executor.  Ordinarily,  a  suit  at 
law  will  not  lie,  but  an  action  in  equity  will  often  be  sustained : 
Johnson  v.  Wallis,  112  N.  Y.  230,  8  Am.  St.  Rep.  742,  19  N.  E. 
653,  2  L.  R.  A.  828.  See,  also.  Hopper  v.  Hopper,  53  Hun, 
394,  6  N.  Y.  Supp.  271;  affirmed,  125  N.  Y.  400,  26  N,  E.  457, 
12  L.  R.  A.  237. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

GRAY,  J.  I  think  that  the  courts  below  were  right  in  sus- 
taining the  demurrer  to  this  complaint.  As  the  case  is  pre- 
sented, simple  contract  creditors  of  a  nonresident  decedent 
seek  a  judgment  against  the  executors  of  an  estate,  in  which 
their  deceased  debtor  had  an  interest,  which  shall  establish 
their  claim  as  such  creditors  and  decree  it  to  be  a  lien  upon 
the  estate  proceeded  against.  It  is  not  alleged  that  the  plain- 
tiffs have  ever  sought  to  establish  and  to  enforce  their  claim 
against  their  debtor,  or  against  his  estate,  and  we  must  as- 
sume, his  will  having  been  probated,  that  there  was  someone 
qualified  to  execute  it  or  to  administer  upon  his  estate.  This 
action  is  an  appeal  by  the  plaintiffs  to  the  equitable  power 
of  the  court,  and  must  rest,  if  at  all,  upon  the  inadequacy  of 
the  law  to  afford  rdief.  In  the  absence  of  any  rcp-.-esenta- 
tive  **^  of  their  debtor,  or  of  his  estate,  as  a  party  to  the  ac- 
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tion,  it  is  not  clear  how  any  decree  can  be  binding  upon  that 
estate  as  to  the  indebtedness  alleged.  The  executors  of  Ed- 
ward Weston,  who  are  defendants,  notwithstanding  Walter 
Weston  had  an  interest  in  their  estate,  owed  no  duty  and  were 
under  no  liability  to  the  plaintiffs  whatever.  They  have  no 
interest  in  any  controversy  over  the  existence  or  amount  of 
the  debt,  and  are  concerned  only  with  the  administration  of 
their  testator's  estate  and  with  its  distribution  according  to 
the  surrogate's  decree.  Had  the  plaintiffs'  claim  been  re- 
duced to  judgment  and  thus  established  at  law,  or  were  the 
debtor's  estate  so  represented  in  the  action  that  a  decree  would 
be  binding  upon  it,  the  situation  would  be  quite  different,  and 
the  defendant  executors  might  be  protected  in  complying  with 
the  decision  of  the  court.  However  great  the  power  of  a  court 
of  equity  to  prevent  failure  in  the  administration  of  justice, 
it  will  not  act  in  contradiction  of  legal  principles;  for  equity 
follows  and  assists  the  law.  Where,  upon  the  facts,  relief  is 
due,  but  a  court  of  law  cannot  grant  it  adequately,  or,  under 
the  circumstances,  at  all,  then  the  power  of  a  court  of  equity 
may  often  be  ample  to  afford  relief.  The  exercise  of  its  power 
in  behalf  of  a  creditor  is  usual  where  the  plaintiff  has  estab- 
lished his  claim  by  a  judgment  and  has  exhausted  his  remedies 
at  law.  It  has  long  been  settled  upon  authority  that  the  cred- 
itor's debt  should  be  ascertained  by  judgment  before  proceed- 
ing in  equity:  See  Estes  v.  Wilcox,  67  N.  Y.  264;  Adsit  v. 
Butler,  87  N.  Y.  585 ;  National  Tradesmen's  Bank  v.  Wetmore, 
124  N.  Y.  241,  26  N.  E.  548;  Hadden  v.  Spader,  20  Johns. 
554.  Where  he  presents  himself  upon  that  footing,  the  power 
may  be  ample  to  decree  satisfaction  of  the  debt  out  of  prop- 
erty, which  an  execution  could  not  reach ;  as,  for  instance,  an 
equitable  interest  of  the  debtor.  The  arm  of  equity  is  power- 
ful in  cases  of  frauds  and  of  trusts.  It  reaches  property 
disposed  of  in  fraud  of  creditors,  or  equitable  interests,  which 
should  be  ^applied  upon  the  beneficiary's  debt.  While  such 
intervention  is,  as  a  rule,  limited  to  cases  where  there  have 
been  the  recovery  of  a  judgment  and  the  return  of  an  execu- 
tion ®^  unsatisfied,  the  rule  has  its  exception  where  the  situa- 
tion, is  such  as  to  render  it  impossible  for  the  creditor  to  take 
those  preliminarv  steps.  As  it  was  said  in  National  Trades- 
men's Bank  v.  Wetmore,  124  N.  Y.  241,  26  N.  E.  548,  ''this 
rule  is  not  so  unrelenting  as  to  deny  to  a  party  the  interposi- 
tion of  the  equity  powers  of  the  court  when  the  situation  is 
such  as  to  render  impossible  the  aid  of  a  court  of  law  to  there 
take  the  preliminary  steps  and  produce  what  ordinarily  may 
be  treated  as  the  condition  precedent  to  the  application  for 
equitable  relief."  In  that  ease  the  plaintiff,  as  a  creditor  of 
Wetmore,  sought  to  set  aside,  as  fraudulent,  a  deed  by  the 
latter  to  his  wife  of  land  in  this  state,  making  her  the  defend- 
ant.    The  plaintiff  was  a  bank  in  the  state  of  Connecticut,  and 
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"Wetmore  was  a  resident  of  that  state.  Wetmore  had  made  an 
assignment  for  the  benefit  of  creditors  to  a  resident  of  the 
same  state.  Plaintiff  brought  actions  upon  its  claims  against 
Wetmore,  who  died  while  they  were  pending.  Its  efforts  to 
revive  the  actions  against  an  administrator  failed  under  a  law 
of  Connecticut,  which,  upon  the  ground  of  the  pendency  of 
insolvency  proceedings,  permitted  the  filing  of  a  plea  in  abate- 
ment. "The  case  presented  is  one,"  it  was  said,  "in  which 
the  plaintiff  could  recover  upon  his  claim  no  judgment  en- 
titling him  to  have  an  execution  issued  and  returned.  It  is 
not,  therefore,  a  case  within  the  contemplation  of  the  statute 
relating  to  creditor's  actions,  and  the  support  of  the  action  is 
dependent  upon  the  common-law  powers  of  a  court  of  equity." 
The  case  is  referred  to  as  an  illustration  of  when  equity  will 
relieve  from  a  situation,  in  which  the  creditor,  having  ex- 
hausted every  legal  remedy,  finds  himself  without  a  judgment 
and,  without  fault  or  laches  on  his  part,  unable  to  proceed 
further  in  preparing  the  way  to  an  equitable  cognizance  of 
his  case.  Section  1871  of  the  Code  of  Civil  Procedure,  which 
authorizes  an  action  against  the  judgment  debtor  to  compel 
a  discovery  of  his  property,  etc.,  after  an  execution  has  been 
returned  wholly  or  partly  unsatisfied,  is  not  exclusive. 
Neither  that  section  nor  the  statute  from  which  taken  (2  Rev. 
Stats.  173,  sec.  38)  operated  to  repeal  or  curtail  the  common- 
law  ***  equity  powers  of  the  court  to  investigate  the  conduct 
of  debtors  and  to  grant  relief:  National  Tradesmen's  Bank  v. 
Wetmore,  124  N.  Y.  241,  26  N.  E.  548.  The  rule,  which  de- 
mands the  exhaustion  by  the  creditor  of  his  legal  remedies,  is 
one  adopted  in  regulation  of  the  exercise  of  the  equitable  juris- 
diction of  the  court,  and  should  not  be  departed  from,  unless 
the  facts  are  such  as  to  justify  the  departure  through  the  ob- 
vious necessity  of  the  case. 

Turning  to  the  facts  set  forth  in  this  complaint,  I  think 
that  they  appear  to  be  altogether  insufficient  to  justify  the 
court  in  granting  the  relief  prayed  for.  The  fact  alleged  of 
the  denial  of  an  application  to  the  surrogate  of  New  York 
county  for  the  probate  of  the  nonresident  debtor's  will,  upon 
which  argumentative  inferences  are  based,  is  not  enough. 
The  defendants  were  under  no  obligation  to  establish  Walter 
Weston's  will  in  this  state,  and  if  the  plaintiffs  were  unable  to 
procure  its  probate  here  by  reason  of  inability  to  produce  the 
paper  propounded  as  the  will,  as  it  is  said,  or  for  any  other 
reason,  that  is  not  of  itself  a  sufficient  allegation  of  fact  upon 
which  to  move  the  equitable  intervention  of  the  court.  It  is 
not  alleged  that  the  plaintiffs  were  unable  to  put  their  claim 
in  judgment  during  the  nine  years  that  their  debtor  was  liv- 
ing, or  that  they  attempted  to  prove  it  as  against  the  executors 
of  his  will  during  the  four  years  after  his  death.  They  have 
brought  the  action  on  the  ecjuity  side  of  the  court,  without  it 
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appearinpr  that  they  have  exhausted  all  their  remedies  at  law, 
and  ask  that  their  claim  be  established,  and  be  ordered  paid, 
as  against  parties,  who  were  under  no  obligation  to  pay  it  and 
who  do  not  represent  the  debtor,  or  the  estate  to  be  bound  by 
the  claim.  Surely  the  intervention  of  a  court  of  equity  would 
be  unwarrantable  in  such  a  case,  when  the  reason  appearing 
for  it  is  so  scant  and  when  the  conclusiveness  of  its  decree 
would  be  doubtful,  to  say  the  least. 

For  these  reasons,  I  advise  affirmance  of  the  judgment. 

Haight,    Willard    Bartlett    and    Chase,   JJ.,    concur   with 
Cullen,  C.  J. ;  Hiscock,  J.,  concurs  with  Gray,  J. 

Judgment  affirmed,  with  costs. 


The  Jurisdiction  of  Equity  Over  Proiate  Matters  ia  discussed  in  the 
notes  to  Deck  v.  Gerke,  73  Am.  Dec.  555,  Green  r.  Creighton,  48  Am. 
Dec.  744.  Whether  equity,  having  acquired  jurisdiction  of  the  estate 
of  a  decedent  for  some  special  purpose,  or  to  grant  some  special 
relief  not  within  the  province  of  the  probate  court,  will  retain  it 
and  close  the  estate,  is  discussed  in  the  note  to  Deepwater  By.  Co. 
V.  D.  H.  Hotter  Ck).,  116  Am.  St.  Eep.  881.  While  equity  will  not 
ordinarily  assume  jurisdiction  over  the  settlement  of  the  estates  of 
decedents,  yet  it  may  do  so  in  a  proper  case:  Potter  v.  Clapp,  203 
111.  592,  96  Am.  St.  Eep.  322;  and  if  it  assumes  jurisdiction,  it  will 
settle  all  incidental  questions,  and  nothing  can  thereafter  be  done 
in  the  probate  court:  Hamby  v.  Hamby,  165  Ala.  171,  138  Am.  St. 
Rep.  23.  Though  the  settlement  of  estates  of  decedents  is  com- 
mitted to  probate  courts  by  statute,  equity  has  jurisdiction  whenever 
its  aid  is  required  and  the  powers  of  the  probate  court  are  not  suffi- 
cient to  deal  with  the  question  at  issue:  Bailey  v.  Bailey,  67  Vt.  494, 
48  Am.  St.  Eep.  826;  and  in  such  case  may  proceed  with  the  cause 
upon  proof  of  the  probate  of  the  will  in  the  probate  court:  Domestic 
etc.  Missionary  Society  v.  Eells,  68  Vt.  497,  54  Am.  St.  Eep.  888. 

A  Creditor  may  Maintain  a  Bill  Against  an  Administrator  and  the 
widow  and  heirs  of  a  decedent  for  discovery  of  assets,  settlement  of 
the  administration  accounts,  and,  in  default  of  personal  assets,  to 
subject  to  the  payment  of  his  debt  land  conveyed  by  decedent  in  his 
lifetime  to  children  in  consideration  of  love  and  affection,  main- 
tenance ai\d  support:  Shurtleff  v.  Eight,  66  W.  Va.  582,  135  Am.  St. 
Rep.  1041. 


NEW  YORK  CENTRAL  AND  HUDSON  RIVER  RAII> 
ROAD  COMPANY  v.  WILLIAMS. 

[199  N.  Y.  108,  92  N.  E.  404.] 

MASTEB  AND  SERVANT — Statute  Regulating  Pasrment  of 
Wages. — A  statute  providing  that  the  employees  of  a  steam  surface 
railroad  company  shall  be  paid  semi-monthly  and  in  cash,  and  inflict- 
ing a  penalty  for  a  violation  thereof,  operates  as  a  restraint  upon 
the  freedom  of  such  corporations  to  make  any  contract  to  pay  the 
wages  of  their  employees  otherwise  than  semi-monthly  and  in  cash, 
(p.  853.) 

CONSTITUTIONAL  LAW— Labor  Laws— Statute  Void  in  Part. 
Assuming  that  sections  10  and  11  of  the  labor  laws  (Consol.  Laws,  c. 
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31),  requiring  the  wages  of  employees  of  railroads  to  be  paid  semi- 
monthly and  in  cash,  to  be  unconstitutional  so  far  as  individual 
owners  of  railroads  are  concerned,  the  provision  relating  to  them  is 
readily  separable  from  the  rest  of  the  statute  relating  to  corporations, 
and  its  validity  in  this  respect  need  not  affect  the  application  of  the 
provision  to  steam  surface  railroad  corporations,     (p.  855.) 

CORPOBATIONS — ^Reserved  Power  of  Legislature — Amend- 
ment of  Charter. — In  exercising  the  reserved  power  to  amend  cor- 
porate charters,  the  legislature  may  not  deprive  a  corporation  of  prop- 
erty already  acquired  or  the  proceeds  of  lawful  contracts  previously 
made,  or  destroy  or  substantially  impair  the  purposes  of  the  grant 
or  rights  which  are  vested  in  the  corporation  thereunder;  but  it  may 
make  any  alteration  or  amendment  of  a  charter  which  will  not 
defeat  or  impair  the  object  of  the  grant,  or  any  rights  vested  under 
it,  and  which  the  legislature  may  deem  necessary  to  secure  either 
that  object  or  any  public  right,     (p.  855.) 

CORPORATIONS — ^Reserved  Power  of  Legislature — Right  of 
Contraxit. — In  the  case  of  corporations,  such  as  railroad  companies, 
which  are  clothed  to  some  extent  with  a  public  trust  and  are  under  an 
obligation  to  discharge  duties  which  affect  the  community  at  large, 
the  legislature  may  make  amendments  to  their  charters  in  furtherance 
of  the  public  interest  for  the  benefit  of  their  employees,  even  though 
such  amendments  operate  as  limitations  upon  the  right  to  contract 
(p.  855.) 

CORPORATIONS — Reserved  Power  of  Legislature. — Increase  of 
Burdens  imposed  by  an  amendment  of  a  corporate  charter  must  be 
deemed  to  have  been  contemplated  by  the  corporators  at  the  organ- 
ization of  the  corporation,     (p.  856.) 

CORPORATIONS — Reserved  Power  of  Legislature — ^Amend- 
ment of  Charter, — Under  its  reserved  power  over  corporations  the 
legislature  may  amend  the  charter  of  a  corporation  by  a  general  law 
which  does  not  specifically  refer  to  such  charter,     (p.  857.) 

CORPORATIONS — Statute  Regulating  Pasrtnent  of  Employees. 
The  clause  of  the  New  York  statute  requiring  railroad  corporations  to 
pay  employees  semi-monthly,  being  applicable  to  all  steam  surface  rail- 
road corporations,  operated  as  a  repeal  of  all  the  charters  of  such  cor- 
porations, if  any  there  were,  which  provided  a  different  time  for  the 
payment  of  employees  and  as  an  amendment  or  addition  to  all  charters 
in  which  no  time  of  payment  was  prescribed,     (p.  857.) 

CORPORATIONS — Statute  Regulating  Payment  of  Employees, 
Statutes  requiring  corporations  to  pay  their  employees  in  lawful 
money  fall  within  the  reserved  power  to  amend  corporate  charters, 
(p.  857.) 

CONSTITUTIONAL  LAW — Statute  Regulating  Payment  of 
Wages. — A  statute  requiring  all  railroad  corporations  in  the  state  to 
pay  the  wages  of  their  employees  semi-monthly  and  in  cash  does  not 
have  the  effect  of  depriving  the  corporations  affected  thereby  of  liberty 
or  property  without  due  process  of  law  or  deny  to  them  equal  protec- 
tion of  the  laws.     (p.  859.) 

CONSTITUTIONAL  LAW, — A  Classification  of  Corporations 
with  reference  to  their  relations  to  the  public  is  manifestly  reason- 
able, and  as  long  as  all  corporations  of  the  same  class  are  treated 
alike,  the  action  of  the  legislature  may  not  be  condemned  by  the 
courts  for  inequality,     (p.  859.) 

INTERSTATE  COMMERCE — Power  Remaining  With  States. — 
A  state  law,  whose  effect  upon  interstate  commerce  is  only  inci- 
dental, is  not  forbidden  by  the  commerce  clause  of  the  federal  con- 
stitution, and  may  remain  in  force  unless  it  is  displaced  by  a  con- 
gressional enactment  dealing  with  the  subject  matter,     (p,  860.) 
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INTERSTATE  COMMERCE — Regulating  Paymeril  of  Wages. — 
Until  Congress  shall  intervene  to  regulate  the  payment  of  wages  by 
interstate  carriers,  a  state  statute  upon  the  subject  is  free  from 
the  objection  that  it  constitutes  a  commercial  regulation  solely  within 
the  power  of  the  federal  government  to  prescribe,     (p.  860.) 

CONSTITUTIONAL  LAW.— It  is  the  Duty  of  the  Courts  to 
Uphold  a  statute  enacted  by  the  legislature  as  constitutional,  if  it 
is  possible  to  do  so  without  disregarding  the  plain  command  or  neces- 
sary implication  of  the  fundamental  law.     (p.  863.) 

CONSTITUTIONAL  LAW— Regulation  of  Payment  of  Wages. 
Sections  10  and  11  of  the  labor  laws  (Consol.  Laws,  c.  31),  requiring 
the-  semi-monthly  payment  of  wages  by  certain  corporations  is  a  con- 
stitutional enactment  under  the  reserved  power  of  the  legislature 
over  corporations.  It  does  not  confiscate  corporate  property,  directly 
or  indirectly,     (p.  863.) 

Alexander  S.  Lyman,  for  the  appellant. 

Edward  R.  O'Malley,  attorney  general,  and  Edward  H. 
Letchworth,  for  the  respondent. 

113  WILLARD  BARTLETT,  J.  The  purpose  of  this  liti- 
gation is  to  test  the  constitutionality  of  a  recently  enacted  stat- 
ute requiring  railroad  corporations  in  this  state  to  pay  the 
wages  of  their  employees  semi-monthly  and  in  cash.  In  order 
to  present  the  question  to  the  courts  for  determination,  tha 
plaintiffs  have  brought  suit  in  equity  against  the  state  com- 
missioner of  labor  to  restrain  him  from  instituting  actions  to 
recover  the  penalties  prescribed  by  the  statute  for  noncompli- 
ance with  its  provisions.  Judgment  was  rendered  in  favor  of 
the  defendant  at  special  term,  and  affirmed,  by  a  divided  court, 
at  the  appellate  division.  The  plaintiff  has  appealed  to  this 
court. 

In  the  briefs  of  counsel  and  in  the  argument  at  the  bar,  it 
has  been  assumed  that  the  provisions  of  the  labor  law  which 
are  the  subject  of  attack  operate  not  only  to  introduce  the 
requirement  of  semi-monthly  payments  into  all  contracts  be- 
tween the 'railroad  company  and  its  employees  in  which  there 
is  no  express  stipulation  as  to  the  time  when  wages  shall  be 
payable,  but  also  to  prohibit  such  corporations  from  making 
any  contracts  with  their  employees  which  shall  vary  the  time 
of  payment  from  that  prescribed  in  the  statute.  This  view  i.T 
sustained  by  the  amendment  to  the  penal  law  enacted  in  1909, 
when  section  1272  was  made  to  provide  that  a  corporation 
which  does  not  pay  the  wages  of  all  its  employees  in  accord- 
ance with  the  provisions  of  the  labor  law  is  guilty  of  a  mis- 
demeanor: Laws  1909,  c.  205.  It  is  true  **"*  that  this  amend- 
ment was  not  adopted  until  after  the  commencement  of  the 
present  action,  but  it  was  in  force  when  the  judgment  was 
rendered,  and  it  serves  to  indicate  the  intent  of  the  legislature 
in  enacting  the  labor  law  itself.  Where  railroad  corporations 
are  commanded  to  pay  the  wages  of  their  employees  at  fixed 
periods,   and   are   made   liable   to   indictment   and   criminal 
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punishment  for  failure  so  to  do,  the  implication  is  tolerably 
clear  that  they  may  not  enter  into  contracts  containing  pro- 
visions at  variance  with  the  legislative  command.  Accord- 
ingly, I  think  we  must  treat  the  requirement  of  the  labor  law 
that  the  employees  of  a  steam  surface  railroad  corporation 
shall  be  paid  semi-monthly  and  in  cash  as  a  restraint  upon  the 
freedom  of  such  corporations  to  make  any  contract  to  pay  the 
wages  of  their  employees  otherwise  than  semi-monthly  and  in 
cash.  If  this  were  not  the  necessary  construction,  the  legisla- 
tion in  question  would  present  no  serious  constitutional  diffi- 
culty. If  we  were  at  liberty  to  hold  that  the  requirement  for 
semi-monthly  cash  payments  was  to  apply  only  in  cases  where 
it  was  not  stipulated  otherwise  in  the  contract  of  employment, 
neither  the  railroad  companies  nor  their  emploj^ees  would  have 
even  any  plausible  cause  for  complaint,  inasmuch  as  both 
master  and  servant  would  be  left  at  liberty  to  make  any  con- 
tract they  pleased  in  regard  to  the  time  when  the  servant's 
wages  should  be  payable  and  the  medium  in  which  they  should 
be  paid.  The  substance  of  the  grievance  which  is  asserted  in 
behalf  of  the  corporations  in  this  litigation  is  that  they  are 
left  no  option  in  the  matter  but  must  pay  in  the  method  and 
medium  prescribed,  although  their  employees  might  be  en- 
tirely willing  to  agree  otherwise.  Their  contention  is  that  the 
labor  law  deprives  them  of  the  right  of  making  contracts  with 
their  employees  on  advantageous  terms,  and  that  this  is  beyond 
the  power  of  the  legislature.  Of  course,  if  there  is  no  power 
in  the  legislature  thus  to  limit  the  right  of  contract  between 
steam  surface  railroad  corporations  and  their  employees,  this 
legislation  must  fail. 

The  section  of  the  labor  law  requiring  the  cash  payment 
^^'^  of  wages  applies  to  manufacturing,  mining,  quarrying, 
mercantile,  railroad,  street  railway,  canal,  steamboat,  tele- 
graph, telephone  and  express  companies;  every  corporation 
engaged  in  harvesting  and  storing  ice;  every  water  company 
not  municipal ;  and  every  person,  firm  or  corporation  engaged 
in  any  public  work  for  the  state  or  any  municipal  corporation. 
This  section  is  much  wider  in  its  application  than  the  clause 
prescribing  the  semi-monthlj-  payment  of  wages,  which  relates 
only  to  ''every  person  or  corporation  operating  a  steam  sur- 
face railroad." 

These  enactments  are  attacked  as  unconstitutional  on  three 
grounds.  It  is  contended,  first,  Uiat  they  deprive  the  plain- 
tiff and  its  employees  of  liberty  and  property  without  due 
process  of  law;  secondly,  that  they  deny  them  the  equal  pro- 
tection of  the  laws;  and,  thirdly,  that  they  constitute  a  re- 
striction upon  interstate  commerce.  Although  the  argument 
has  covered  a  wide  field,  an  analysis  of  the  discussion  resolves 
the  defense  into  two  propositions  of  law:  (1)  That  the  legisla- 
tion which  is  the  subject  of  attack  is  a  proper  exercise  of  the 
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reserved  power  to  amend  corporate  charters  contained  in  the 
state  constitution;  and  (2)  that  it  constitutes  a  proper  and 
legitimate  exercise  of  the  police  power  of  the  state.  If  either 
of  these  propositions  is  sound,  the  legislation  is  constitutional 
and  the  judgment  must  be  affirmed. 

In  this  state,  since  the  enactment  of  chapter  381  of  the 
Laws  of  1889,  many  classes  of  corporations,  including  steam 
surface  railroad  companies,  have  been  required  by  law  to  pay 
their  employees  in  cash.  An  act  to  provide  for  the  weekly 
pajTuent  of  wages  by  corporations  was  passed  in  the  follow- 
ing year  (Laws  1890,  c.  388)  and  amended  three  years  later 
(Laws  1893,  c.  717),  but  steam  surface  railroads  were  ex- 
l)ressly  excepted  from  its  operation.  In  1895,  however,  the 
act  of  1890  was  amended  so  as  to  provide,  among  other  things, 
as  follows:  "Every  person  or  corporation  operating  a  steam 
surface  railroad  shall  on  or  before  the  twentieth  of  each  month 
pay  the  employees  thereof  the  wages  earned  by  them  during 
the  **^  preceding  calendar  month,  unless  any  such  employee 
shall  be  absent  from  his  regular  place  of  labor  at  the  usual 
time  of  payment,  in  which  case  payment  shall  be  made  at  any 
reasonable  time  thereafter  upon  demand":  Laws  1895,  c.  791, 
sec,  1. 

The  monthly  payment  system  thus  prescribed  for  steam 
surface  railroads  continued  down  to  the  time  of  the  enactment 
of  the  provision  of  the  labor  law  which  is  now  assailed  pro- 
viding that  the  wages  of  the  employees  of  such  corporations 
shall  be  paid  semi-monthly.  The  term  "employee"  as  used  in 
the  labor  law  is  defined  by  the  statute  itself  to  mean  "a 
mechanic,  workingman  or  laborer  who  works  for  another  for 
hire"  (section  2)  ;  and  a  question  is  raised  as  to  whether  this 
definition  is  broad  enough  to  include  conductors,  trainmen  or 
locomotive  engineers.  It  is  alleged  by  the  appellant  and  con- 
ceded by  the  respondent  that  it  will  cost  the  railroad  company 
five  thousand  dollars  a  month  more  to  pay  its  employees  semi- 
monthly than  it  does  to  pay  them  monthly. 

In  the  briefs  of  counsel  the  constitutionality  of  the  semi- 
monthly cash  payment  law  (which  term  I  use  for  convenience 
in  referring  to  the  provisions  of  the  statute  prescribing  the 
time  of  payment  and  requiring  it  to  be  in  cash)  is  discussed  in 
two  aspects:  (1)  As  an  exercise  of  the  police  power  of  the  leg- 
islature, and  (2)  as  an  exercise  of  the  reserved  power  to 
amend  the  charters  of  corporations.  In  the  view  which  I  have 
taken  of  the  case  I  shall  proceed  to  consider  only  the  question 
of  its  validity  as  warranted  by  the  reserved  power  to  amend. 

It  is  true,  as  has  already  been  pointed  out,  that  the  Statu- 
tory requirement  of  semi-monthly  payments  applies  to  every 
person  as  well  as  to  every  corporation  operating  a  steam  sur- 
face railroad,  thereby  referring,  no  doubt,  to  the  operation  of 
short  branch  lines  by  individuals  or  partnerships  in  connnec- 
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tion  with  the  great  railroads  of  the  state,  for  convenience  in 
sending  freight  to  and  from  the  premises  of  extensive  manu- 
facturing concerns.  Such  branch  lines  are  only  incidental  to 
the  general  railroad  business  of  the  state,  and  the  number  of 
employees  thereon  must  be  comparatively  few.  The  constitu- 
tionality of  ^^"^  the  statute  is  not  questioned  here  by  any  in- 
dividuals operating  lines  of  this  character,  and  even  if  the 
enactment  should  be  deemed  unconstitutional  so  far  as  per- 
sons are  concerned,  the  provision  relating  to  them  is  readily 
separable  from  the  rest  of  the  statute  relating  to  corporations, 
and  its  invalidity  in  this  respect,  if  so  adjudged,  need  not 
affect  the  application  of  the  provision  to  steam  surface  rail- 
road corporations:  Berea  College  v.  Kentucky,  211  U.  S.  45, 
29  Sup.  Ct.  Rep.  33,  53  L.  ed.  81.  It  matters  not  that  both 
provisions  are  contained  in  the  same  section :  Loeb  v.  Columbia 
Township  Trustees,  179  U.  S.  472,  21  Sup.  Ct.  Rep.  174,  45 
L.  ed.  280. 

In  exercising  the  reserved  power  to  amend  corporate  char- 
ters the  legislature  may  not  deprive  a  corporation  of  proii- 
erty  already  acquired  or  the  proceeds  of  lawful  contratits 
previously  made,  or  destroy  or  substantially  impair  the  pur- 
poses of  the  grant  or  rights  which  are  vested  in  the  corpo- 
ration thereunder;  but  it  may  make  any  alteration  or 
amendment  of  a  charter  "which  will  not  defeat  or  substan- 
tially impair  the  object  of  the  grant,  or  any  rights  vested 
under  it,  and  which  the  legislature  may  deem  necessary  to 
secure  either  that  object  or  any  public  right":  Close  v.  Glen- 
wood  Cemetery,  107  U.  S.  466,  2  Sup.  Ct.  Rep.  267,  27  L.  ed. 
408.  In  the  case  of  corporations  such  as  railroad  companies, 
which  are  clothed,  to  some  extent,  with  a  public  trust,  and  are 
under  an  obligation  to  discharge  duties  which  affect  the  com- 
munity at  large,  the  legislature  may  make  amendments  in 
furtherance  of  the  public  interest  for  the  benefit  of  their  em- 
ployees, even  though  such  amendments  operate  as  limitations 
upon  the  exercise  of  the  right  to  contract.  Such  is  substan- 
tially the  doctrine  enunciated  in  the  case  of  St.  Louis  etc.  Rv. 
Co.  V.  Paul,  173  IT.  S.  404,  19  Sup.  Ct.  Rep.  419,  43  L.  ed. 
746,  where  the  supreme  court  of  the  United  States  was  called 
upon  to  pass  on  the  constitutional  validity  of  an  act  of  the 
^Arkansas  legislature,  which  required  railroad  companies, 
whenever  they  discharged  an  employee,  to  pay  him  his  unpaid 
wages  then  earned  at  the  contract  rate  M'ithout  alwtement  or 
deduction  on  the  day  of  his  discharge.  The  state  court  up- 
held this  legislation  as  a  valid  exercise  of  the  power  to  amend 
corporate  charters  ^***  reserved  to  the  legislature  in  the  state 
con.stitution.  It  was  contended  in  the  supreme  court  of  the 
United  States  that  as  to  railroad  corporations  organized  prior 
to  its  passage,  the  statute  was  void,  because  in  violation  of 
the  fourteenth  amendment;  or,   in  other  words,   because  it 
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amounted  to  a  deprivation  of  property  forbidden  by  the  fed- 
eral constitution.  The  court,  however,  declined  to  sustain  this 
view,  but  aflRrmed  the  judgment  of  the  supreme  court  of 
Arkansas,  holding  that  inasnuieh  as  the  right  to  contract  was 
not  absolute,  but  might  be  subjected  to  the  restraints  de- 
manded by  the  safety  and  welfare  of  the  state,  the  legislative 
power  to  amend  corporate  charters  in  this  manner  could  not 
be  disputed  on  the  ground  that  its  exercise  was  an  infraction 
of  the  fourteenth  amendment. 

In  the  Sinking  Fund  Cases,  99  U.  S.  700,  25  L.  ed.  496,  the 
same  court,  in  discussing  the  power  reserved  to  Congress  to 
amend  the  charters  of  the  great  Pacific  railroads,  reviewed 
the  earlier  decision  on  the  general  subject  and  held  that  the 
reservation  of  the  power  of  amendment  "affects  the  entire 
relation  between  the  state  and  the  corporation,  and  places 
under  legislative  control  all  rights,  privileges  and  immunities 
derived  by  its  charter  directlv  from  the  state,"  citing  Tomlin- 
son  v.  Jessup,  15  Wall.  454,  21  L.  ed.  204. 

In  this  state  the  same  rule  has  been  laid  down  with  equal 
emphasis.  As  illustrations  of  the  extent  to  which  the  legis- 
lature might  subject  corporations  to  new  restrictions  or  in- 
creased burdens  in  the  exercise  of  its  reserved  power  to  amend 
corporate  charters,  Judge  Denio,  in  Albany  Northern  R.  R. 
Co.  V.  Brownell,  24  N.  Y.  345,  called  attention  to  one  case 
in  which  the  court  of  appeals  had  held  that  the  line  of  a 
plankroad  might  be  extended  and  its  capital  increased,  and 
to  another  in  which  a  banking  corporation  chartered  under 
the  general  act  of  1838,  without  personal  liability  on  the  part 
of  the  shareholders,  was  so  changed  as  to  render  the  share- 
holders liable  for  all  the  debts  of  the  company  to  an  amount 
equal  to  the  stock  held  b}'  them  respectively:  See  Schenec- 
tady &  S.  Plankroad  Co.  v.  Thatcher,  11  N.  Y.  102;  Matter 
ii»  of  Oliver  Lee  &  Co.'s  Bank,  21  N.  Y.  9.  "It  is  difficult 
to  put  prpcise  limits  upon  the  power  of  the  legislature  thus 
reserved  over  corporations  created  by  it  or  under  its  author- 
itv,"  said  Judge  Earl,  in  Mayor  etc.  of  N.  Y.  v.  Twenty-third 
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power  utterly  to  deprive  the  corporation  of  its  franchise  to 
be  a  corporation,  it  may  prescribe  the  conditions  and  terms 
upon  which  it  may  live  and  exercise  such  franchise.  It  may 
enlarge  or  limit  its  powers,  and  it  may  increase  or  limit  its 
burdens."  The  appellant  complains  because  the  legislature 
has  increased  its  burdens  by  the  sum  of  sixty  thousand  dollars 
additional  expenses  which  it  must  incur  annually  in  order  to 
jjay  its  employees  with  the  frequency  prescribed  by  the  stat- 
ute ;  but  the  corporators  must  be  deemed  to  have  contemplated 
the  possibility  of  any  change  of  burden  within  the  legislative 
power  to  make  when  they  organized  the  railroad  company. 
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In  New  York  a  special  charter  may  be  amended  by  a  gen- 
eral act  which  does  not  refer  specifically  to  such  charter :  Pratt 
Institute  v.  City  of  New  York,  183  N.  Y.  151,  75  N.  E.  1119, 
5  Ann.  Cas.  198 ;  People  v.  Gass,  190  N.  Y.  323,  123  Am.  St. 
Rep.  549,  83  N.  E.  64,  13  Ann.  Cas.  678.  The  case  of  State 
V.  Haun,  61  Kan.  146,  59  Pac.  340,  47  L.  R.  A.  369,  is  cited  as 
authvority  against  this  method  of  amendment,  but  it  is  in  oppo- 
sition to  the  view  repeatedly  asserted  and  assumed  in  this 
court,  and  is  also  opposed  to  decisions  on  the  subject  in  other 
jurisdictions,  where  it  is  held  that  the  fact  that  an  act  of  the 
legislature  is  general  in  its  terms  and  makes  no  direct  or  ex- 
press reference  to  the  charter  of  any  particular  corporation 
does  not  prevent  it  from  operating  as  an  amendment  to  the 
charter  of  any  corporation  comprehended  in  the  classes  to 
which  it  refers.  Such  was  the  effect  given  by  the  supreme 
court  of  the  United  States  to  a  general  statute  of  Kentucky 
which  was  construed  as  operative  to  amend  the  charter  of 
Berea  College,  although  it  was  not  in  terms  designated  as  an 
am.endment  thereof:  Berea  College  v.  Kentucky,  211  U.  S.  45, 
29  Sup.  Ct.  Rep.  33,  53  L.  ed.  81. 

In  IMassachusetts  a  general  statute  relative  to  railroad  cross- 
ings was  held  to  operate  as  an  amendment  to  the  act  incor- 
porating the  Boston  and  Providence  Railroad  Corporation, 
^^®  under  the  reserved  power  of  the  legislature  to  alter  or 
amend  corporate  charters :  City  of  Roxbury  v.  Boston  &  Provi- 
dence R.  R.  Corp.,  6  Cush.  424.  Similarly,  it  has  been  held  in 
Maine  that  an  act,  general  in  its  terms  and  applicable  to  all 
railroads,  aft'ects  the  charter  of  any  railroad  company  which 
contains  no  express  limitation  to  the  contrary,  and  may  be 
passed  in  the  exercise  of  the  legislative  power  to  modify  all 
charters  of  corporations:  Bangor  etc.  R.  R.  Co.  v.  Smith,  47 
Me.  34. 

The  semi-monthly  payment  clause  of  the  labor  law  being 
applicable  to  all  steam  surface  railroad  corporations  in  the 
state  operated  as  a  repeal  of  all  the  charters  of  such  corpora- 
tions, if  there  were  any,  which  provided  for  a  different  time 
of  payment  for  employees  and  as  an  amendment  or  addition 
to  all  charters  in  which  no  time  of  payment  was  prescribed. 
That  the  legislature,  by  enactments  designed  to  operate  pro- 
spectively, and  not  interfering  with  vested  rights,  may  thus 
regulate  contracts  between  corporations  and  their  employees 
in  regard  to  the  times  when  their  wages  shall  be  paid,  has 
been  expressly  held  in  Massachusetts  and  Vermont.  Statutes 
requiring  corporations  to  pay  their  employees  in  lawful  money 
have  been  sustained  as  falling  within  the  reserved  power  to 
amend  charters  in  Vermont  and  Maryland  and  by  the  supreme 
court  of  the  United  States  as  falling  within  the  police  power 
in  a  case  which  arose  in  Tennessee :  Knoxville  Iron  Co.  v.  Har- 
bison, 183  U.  S.  13,  22  Sup.  Ct.  Rep.  1,  46  L.  ed.  55. 
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In  1895,  under  a  provision  of  the  constitution  of  IMassa- 
chusetts  permitting  such,  procedure,  the  justices  of  the  su- 
preme judicial  court  of  that  state  were  requested  to  give  their 
opinion  to  the  House  of  Representatives  upon  the  question 
whether  it  was  within  the  constitutional  power  of  the  legisla- 
ture to  extend  the  application  of  an  existing  law  relative  to 
the  weekly  payment  of  wages  by  corporations  to  private  in- 
dividuals and  partnerships,  as  provided  in  a  bill  then  pending 
before  the  legislature.  In  response  to  the  request  the  justices 
transmitted  to  the  House  of  Representatives  an  opinion  in 
which  their  conclusion  was  expressed  as  follows:  *^^  "With- 
out attempting  to  define  the  limits  of  the  power  of  the  general 
court  [the  legislature]  in  IMassachusetts  to  control  the  right 
of  its  inhabitants  to  make  contracts  generally,  we  cannot  say 
that  a  statute  requiring  manufacturers  to  pay  the  wages  of 
tiieir  employees  weekly  is  not  one  which  the  general  court  has 
the  constitutional  power  to  pass  if  it  deems  it  expedient  to  do 
so":  Opinion  of  Justices,  163  Mass.  589,  40  N.  E.  713,  28  L. 
R.  A.  344.  This  opinion  was  signed  by  all  the  members  of  , 
the  supreme  judicial  court,  including  Mr.  Justice  Oliver 
Wendell  Holmes,  now  an  associate  justice  of  the  supreme  court 
of  the  United  States.  In  reference  to  the  conclusion  reached, 
however,  it  is  important  to  note,  what  the  justices  themselves 
expressly  point  out,  that  the  legislative  power  granted  to  the 
general  court  by  the  constitution  of  Massachusetts  is  more 
comprehensive  than  that  found  in  the  constitutions  of  some  of 
the  other  states.  The  legislature  is  empowered  to  pass  all 
manner  of  wholesome  and  reasonable  laws,  "so  as  the  same 
be  not  repugnant  or  contrary  to  this  constitution,  as  they  shall 
judge  to  be  for  the  good  and  welfare  of  this  commonwealth, 
and  for  the  government  and  ordering  thereof,  and  of  the  sub- 
jects of  the  same."  The  judges  further  say  that  the  con- 
siderations which  may  cause  the  legislature  to  determine  what 
legislation  is  required  by  good  public  policy  as  thus  defined 
are  not  for 'the  court  to  weigh  except  so  far  as  may  be  neces- 
sary to  determine  whether  the  legislation  proposed  is  repug- 
nant or  contrary  to  the  constitution. 

The  weekly  payment  act  of  Vermont  (1906)  provides  that 
a  mining,  quarrying,  manufacturing,  mercantile,  telegraph, 
telephone,  railroad  or  other  transportation  corporation  and  an 
incorporated  express,  water,  electric  light  or  power  company 
doing  business  in  the  state  shall  pay  each  week,  in  lawful 
money,  each  employee  engaged  in  the  business,  the  wages 
earned  by  such  employee  to  a  date  not  more  than  six  days 
prior  to  the  date  of  such  payment;  provided,  that  if  at  any 
time  of  payment  an  employee  is  absent  from  his  regular  place 
of  labor,  he  shall  be  entitled  to  such  payment  on  demand.  It 
prohibits  the  payment  of  the  employees  of  any  such  corpora- 
tion *^^  in  scrip,  vouchers,  due-bills  or  store  orders,  except  in 
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tlie  case  of  a  co-operative  corporation  in  which  the  employee  is 
a  stockholder;  and  it  provides  that  no  corporation  shall  require 
an  agreement  from  an  employee  to  accept  wages  at  any  other 
period  as  a  condition  of  emplovment :  Lawrence  v.  Rutland 
R.  R.  Co.,  80  Vt.  370,  67  Atl.  1091,  15  L.  R.  A.,  N.  S.,  350,  13 
Ann.  Cas.  475. 

In  the  case  cited,  while  the  reserved  power  of  amendment 
was  most  strongly  asserted,  it  was  said  to  be,  like  the  police 
power,  limited  by  the  requirements  of  the  public  good.  "And 
that  the  act  is  within  the  scope  of  that  power  cannot  be 
doubted,  for  its  requirement,  especially  as  far  as  it  relates 
to  the  defendant  and  to  the  class  to  which  it  belongs,  which 
are  clothed  with  a  public  trust,  and  discharge  duties  of  public 
concern,  affecting  the  community  at  large,  is  promotive  of  the 
public  good  in  protecting  their  employees  to  the  limited  extent 
it  does." 

In  the  same  case  it  is  held  that  the  medium  of  payment  is 
as  much  within  the  scope  of  the  reserved  power  of  amendment 
as  the  time  of  payment.  The  opinion  deals  so  fully  and 
admirably  with  every  substantial  question  involved  in  the 
present  appeal,  that  it  is  difficult  to  add  anything  of  value  to 
the  argument  of  Chief  Justice  Rowell  in  support  of  legislation 
of  this  character. 

An  act  of  the  Maryland  legislature  passed  in  1880  provided 
that  every  corporation  engaged  in  mining  or  manufacturing 
or  operating  a  railroad  in  Allegany  county  and  employing  ten 
hands  or  more  should  pay  its  employees  the  full  amount  of 
their  wages  in  legal  tender  money  of  the  United  States.  The 
Union  Mining  Company,  a  corporation  within  the  purview  of 
the  act,  was  the  defendant  in  a  suit  brought  to  test  its  consti- 
tutionality. It  was  conceded  that  the  legislature  when  it  in- 
corporated the  Union  Mining  Company  reserved  the  right  to 
alter  or  amend  its  charter  at  plea.=ure.  Hence,  said  the  Mary- 
land court  of  appeals,  there  could  be  no  doubt  ''that  the  legis- 
lature could  enact  a  law  prohibiting  the  corporation  from  pay- 
ing its  employees  otherwise  than  in  money,  and  that  it  could 
forbid  the  corporation  from  making  contracts  with  them  for 
payment  *^^  in  anything  but  money":  Shaffer  &  Munn  v. 
Union  Mining  Co.,  55  Md.  74. 

The  discussion  thus  far  has  related  to  the  contention  of  the 
appellant  that  the  enactments  in  question  deprive  the  parties 
of  liberty  and  property  without  due  process  of  law.  The 
objection  that  they  operate  as  a  denial  of  the  equal  protec- 
tion of  the  laws  is  equally  untenable.  A  classification  of  cor- 
porations with  reference  to  their  relations  to  the  public  is 
manifestly  reasonable.  No  other  corporations  occupy  pre- 
cisely the  same  relation  to  the  public  as  steam  surface  railroad 
companies,  and  the  fact  that  no  other  corporations  may  have 
been  subjected  to  the  same  requirement  in  respect  to  the  pay- 
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ment  of  wages  does  not  invalidate  the  requirement.  As  long 
as  the  classification  has  a  basis  in  reason  and  all  corporations 
of  the  same  class  are  treated  alike,  the  action  of  the  legisla- 
ture may  not  be  condemned  by  the  courts  for  inequality. 

As  to  the  objection  that  the  semi-monthly  payment  law 
constitutes  an  unconstitutional  interference  with  interstate 
commerce,  it  is  to  be  observed  that  it  is  not  in  conflict  with 
any  legislation  by  Congress,  nor  does  it  affect  interstate  com- 
merce directly.  It  relates  to  the  wages  of  railway  servants 
employed  wholly  within  the  state  of  New  York  as  well  as  to 
the  wages  of  those  whose  duties  take  them  from  this  state 
into  others.  The  subject  is  one  upon  which  Congress  has  not 
undertaken  to  act.  The  cases  in  which  state  legislation  has 
been  judicially  condemned  for  interference  with  the  commer- 
cial power  of  Congress  have  been  cases  where  the  interference 
was  direct.  **In  conferring  upon  Congress  the  regulation  of 
commerce,  it  was  never  intended  to  cut  the  states  off  from 
legislating  on  all  subjects  relating  to  the  health,  life  and 
safety  of  their  citizens,  though  the  legislation  might  indirectly 
affect  the  commerce  of  the  country.  Legislation,  in  a  great 
variety  of  ways,  may  affect  commerce  and  persons  engaged  in 
it  without  constituting  a  regulation  of  it,  within  the  meaning 
of  the  constitution":  Sherlock  v.  Ailing,  93  U.  S.  99,  23  L. 
ed.  819.  If  its  effect  upon  interstate  commerce  is  only  inci- 
dental, a  state  law  is  not  forbidden  by  the  *^'*  commerce 
clause  of  the  federal  constitution,  and  may  remain  in  force 
until  and  unless  it  is  displaced  by  a  congressional  enactment 
dealing  with  the  subject  matter:  Nashville  etc.  Ry.  v.  Ala- 
bama, 128  U.  S.  96,  9  Sup.  Ct.  Rep.  28,  32  L.  ed.  352.  "While 
the  laws  of  the  states  must  yield  to  acts  of  Congress  passed  in 
execution  of  the  powers  conferred  upon  it  by  the  constitution, 
the  mere  grant  of  Congress  of  the  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  states  did  not,  of 
itself  an(i  without  legislation  by  Congress,  impair  the  au- 
thority of  the  states  to  establish  such  reasonable  regulations 
as  were  appropriate  for  the  protection  of  the  health,  the 
lives  and  the  safetv  of  their  people":  New  York  etc.  R.  R. 
Co.  V.  New  York,  165  U.  S.  628,  17  Sup.  Ct.  Rep.  418,  41  L. 
ed.  853.  Neither  did  it  impair  the  authority  of  the  states  to 
amend  the  charters  of  corporations  partly  engaged  in  inter- 
state commerce  so  as  to  promote  the  welfare  of  their  employees, 
under  "the  power  remaining  with  the  state  to  regulate  the 
relative  rights  and  duties  of  all  persons  and  corporations 
within  its  limits."  Until  Congress  shall  intervene  to  regu- 
late the  payment  of  wages  by  interstate  carriers,  I  think  such 
state  enactments  as  that  under  consideration  are  free  from 
the  objection  that  they  constitute  commercial  regulations 
solely  within  the  power  of  the  federal  government  to  prescribe. 

In  reaching  the  conclusion  that  the  New  York  statute  re- 
quiring steam  surface  railroad  corporations  to  pay  their  em- 
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ployees  semi-monthly  and  in  cash  is  a  valid  enactment  under 
the  reserved  power  of  the  legislature  to  amend  corporate 
charters,  I  have  not  overlooked  the  cases  in  which  similar  legis- 
lation has  been  condemned  in  other  jurisdictions.  I  will  now 
refer  to  the  decisions  of  this  character  which  seem  most  worthy 
of  notice. 

The  case  of  Godcharles  v.  Wigeman,  113  Pa.  431,  6  Atl.  354, 
involved  the  constitutionality  of  the  Pennsylvania  store  order 
act  of  1881,  which  declared  that  all  orders  given  by  manu- 
facturers to  their  workmen  payable  in  goods  or  anything  other 
than  money  to  be  void,  and  prohibited  the  use  of  such  orders 
in  the  payment  of  wages  by  manufacturers  to  their  employees. 
JZ5  rpjjg  supreme  court  declared  that  this  was  an  attempt  by 
the  legislature  to  do  what  cannot  be  done  in  this  country,  that 
is,  prevent  persons  who  are  sui  juris  from  making  their  own 
contracts.  Mr.  Justice  Gordon  said:  "The  act  is  an  infringe- 
ment alike  of  the  right  of  the  employer  and  the  employee; 
more  than  this,  it  is  an  insulting  attempt  to  put  the  laborer 
under  a  legislative  tutelage,  which  is  not  only  degrading  to  his 
manhood,  but  subversive  of  his  rights  as  a  citizen  of  the 
United  States."  The  case  contains  nothing  bearing  upon  the 
exercise  of  the  reserved  power  to  amend  corporate  charters, 
but  is  simply  a  denial  that  the  legislation  which  was  the  sub- 
ject of  criticism  could  be  enacted  in  the  exercise  of  the  police 
power. 

An  act  to  provide  for  the  weekly  payment  of  wages  by 
corporations  passed  by  the  Illinois  legislature  in  1891  was 
held  to  be  unconstitutional  in  the  case  of  Braceville  Coal  Co. 
V.  People,  147  111.  66,  37  Am.  St.  Rep.  206,  35  N.  E.  62,  22  L. 
R.  A.  340,  on  the  ground  that  it  did  not  apply  to  all  corpora- 
tions existing  within  the  state  or  to  all  that  had  been  or  might 
be  organized  for  pecuniary  profit  under  the  general  incorpo- 
ration laws  of  the  state.  The  constitution  of  Illinois  pro- 
vides: "No  corporation  shall  be  created  by  special  laws  or 
its  charter  extended,  changed  or  amended  ....  but  the  Gen- 
eral Assembly  shall  provide,  by  general  laws,  for  the  organiza- 
tion of  all  corporations  hereafter  to  be  created. "  The  supreme 
court  of  Illinois  held  that  this  provision  of  the  constitution 
required  all  amendments  to  charters  of  existing  corporations 
to  be  made  by  general  laws  applicable  alike  to  all  existing 
under  the  same  conditions;  and  that  inasmuch  as  the  weekly 
payment  law  could  apply  to  particular  corporations  only  and 
not  to  the  general  body  of  corporations,  it  could  not  be 
upheld. 

The  Revised  Statutes  of  1889  in  Missouri  made  it  a  misde- 
meanor for  any  corporation,  person  or  firm  engaged  in  manu- 
facturing or  mining  to  issue  in  payment  of  the  wages  of 
laborers  any  order,  check,  memorandum,  token  or  evidence 
of  indebtedness  payable  otherwise  than  in    lawful  money  of 
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the  United  States,  unless  the  same  were  negotiable  and  *^®  re- 
deemable at  its  face  value  in  cash,  goods  or  supplies  at  the 
option  of  the  holder  at  the  store  or  other  place  of  business  of 
the  employer.  The  supreme  court  of  Missouri  held  that  this 
was  class  legislation,  and  violative  of  the  constitutional  guar- 
anty of  due  process  of  law.  The  court  conceded  that  the 
legislature  might  regulate  the  business  of  mining  and  manu- 
facturing so  as  to  secure  the  health  and  safety  of  the  em- 
ployees, but  it  denied  that  such  was  the  scope  of  the  enact- 
ment in  question.  The  legislation  was  condemned  on  the 
ground  that  it  denied  to  persons  engaged  in  mining  and  manu- 
facturing the  right  to  make  and  enforce  the  most  ordinary, 
every-day  contracts — a  right  which  is  accorded  to  all  other 
persons.  "This  denial  of  the  right  to  contract,"  says  the 
opinion,  "is  based  upon  a  classification  which  is  purely  arbi- 
trary, because  the  ground  of  the  classification  has  no  relation 
whatever  to  the  natural  capacity  of  persons  to  contract": 
State  v.  Loomis,  115  Mo.  307,  22  S.  W.  350,  21  L.  R.  A.  789. 
There  was  an  able  dissenting  opinion  in  which  it  was  strongly 
argued  that  statutes  designed  to  prevent  fraud  or  oppression 
in  the  paj-ment  of  wages  in  mining  and  manufacturing  enter- 
prises are  not  objectionable  on  the  ground  of  the  selection  or 
classification  of  those  enterprises  as  subjects  for  separate 
legislation. 

An  Indiana  statute  requiring  all  employers  of  labor  to 
make  weekly  payment  of  the  wages  due  their  employees  was 
adjudged  unconstitutional  as  not  falling  within  the  police 
power  in  Republic  Iron  &  Steel  Co.  v.  State,  160  Ind.  379, 
66  N.  E.  1005,  62  L.  R.  A.  136.  There,  as  the  court  said,  the 
statute  took  away  "from  both  the  employer  and  employee, 
whether  in  the  shop,  in  the  store  or  on  the  farm,  all  power 
to  contract  for  labor,  except  upon  terms  of  weekly  payment 
of  wages  in  cash,"  and  this  was  pronounced  an  unreasonable, 
and  therefore  unconstitutional,  restriction.  No  question  of 
the  reserved  power  to  amend  corporate  charters  appears  to 
have  been  considered. 

Perhaps  the  strongest  authority  in  favor  of  the  appellant 
in  any  state  court  of  last  resort  is  Johnson  v.  Goodyear  Mining 
Co.,  127  Cal.  4,  78  Am.  St.  Rep.  17,  59  Pac.  304,  47  L.  R.  A. 
338,  which  invalidated  a  California  statute  requiring  every 
corporation  doing  business  in  the  state  to  pay  ^^"^  the  wages 
of  its  employees  in  lawful  money  or  checks  negotiable  at  their 
face  value  on  demand,  and  which  gave  the  employee  a  pre- 
ferential lien  on  all  the  property  of  the  corporation  for  the 
amount  of  his  wages.  It  was  held  that  such  legislation  could 
not  be  upheld  under  the  reserved  power  to  amend  or  on  any 
other  theory.  On  the  other  hand,  the  same  statute  had  pre- 
viously been  adjudged  to  be  constitutional  by  the  circuit  court 
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of  the  United  States  in  Skinner  v.  Garnett  Gold  Min.  Co.,  96 
Fed.  735. 

Again  and  again  the  courts  of  this  country  have  asserted 
the  proposition,  in  almost  every  form  in  which  the  English 
language  can  phrase  it,  that  it  is  their  duty  to  uphold  a  stat- 
ute enacted  by  the  legislature  as  constitutional  if  it  is  possible 
to  do  so,  without  disregarding  the  plain  command  or  neces- 
sary implication  of  the  fundamental  law.  If  the  lawmakers 
have  not  violated  the  constitution,  their  work  must  stand  until 
they  themselves  destroy  it,  no  matter  what  the  courts  may  thinR 
of  its  wisdom  or  probable  effect.  "The  courts  have  no  right 
to  set  aside,  to  arrest  or  nullify  a  law  passed  in  relation  to  a 
subject  within  the  legislative  authority  on  the  ground  that  it 
conflicts  with  their  notions  of  natural  right,  absolute  justice 
or  sound  morality":  Slack  v.  Jacob,  8  W.  Va.  612.  There 
is  an  irreconcilable  conflict  in  the  decisions  in  different  juris- 
dictions as  to  the  constitutional  validity  of  labor  legislation  fix- 
ing the  medium  and  time  of  payment  of  the  wages  of  thosi 
who  work  for  corporations.  After  the  foregoing  review  of 
the  leading  cases,  I  find  no  difficulty  in  sustaining  our  New 
York  statute  on  the  ground  which  has  been  stated.  It  does 
not  confiscate  corporate  property,  directly  or  indirectly.  It 
does  impose  a  greater  future  burden  upon  the  corporations  to 
which  it  relates;  but  that,  I  think,  is  within  the  power  of  the 
legislature  to  the  extent  to  which  it  has  been  exercised  in  this 
case. 

For  the  foregoing  reasons,  I  advise  the  affirmance  of  this 
judgment,  with  costs. 

Cullen,  C.  J.,  Gray,  Werner,  Hiscock  and  Chase,  JJ., 
concur. 

Judgment  affirmed. 
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I.    Introductory  Remarks. 

The  constitutionality  of  statutes  regulating  the  time  and  method 
of  paying  wages  is  a  subject  that  we  have  already  considered  in  the 
note  to  Thompson  v.  Baltimore  etc.  R.  R.  Co.,  122  Am.  St.  Rep.  903; 
but   its   growing  importance   seems   to  now  justify   its   further   con- 
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sideration.  Blackstone  says  that  every  man,  when  he  enters  into 
society,  gives  up  a  part  of  his  natural  liberty,  as  the  price  of  so 
valuable  a  purchase;  and  in  consideration  of  receiving  the  advantages 
of  mutual  conunerce,  obliges  himself  to  conform  to  those  laws  which 
the  community  has  thought  proper  to  establish:  Blackstone,  bk.  I,  c. 
1,  p.  125.  And  the  liberty  which  society  grants  to  its  individual 
members  to  enter  into  contracts  among  themselves,  while  one  of  the 
inalienable  rights,  is  yet  not  absolute  and  universal.  It  is  within  the 
admitted  power  of  government  to  restrain  some  individuals  from 
all  contracts,  as  well  as  all  individuals  from  some  contracts.  For 
example,  it  may  deny  to  all  the  right  to  contract  for  the  sale  of 
lottery  tickets;  to  the  minor  the  right  to  assume  any  obligations,  ex- 
cept for  the  necessaries  of  existence;  to  the  common  carrier  the 
power  to  make  any  contract  relieving  himself  from  negligence;  and, 
indeed,  may  restrain  all  engaged  in  any  employment  from  any  eon- 
tract  in  the  course  thereof  which  is  against  public  policy.  The  pos- 
session of  this  power  by  government  in  no  manner  conflicts  with  the 
proposition  that,  generally  speaking,  every  citizen  has  a  right  freely 
to  contract  for  the  price  of  his  labor,  services  or  property:  Frisbie 
V.  United  States,  157  U.  S.  160,  15  Sup.  Ct.  Kep.  586,  39  L.  ed.  657. 

n.     Time  of  Payment  of  Wages. 

A  statute  making  the  wages  earned  by  a  laborer  payable  whenever 
he  ceases  work,  whether  of  his  own  volition  or  because  he  is  dis- 
charged by  his  employer,  is  neither  opposed  to  sound  public  policy 
nor  unconstitutional  as  a  deprivation  of  liberty  or  property  without 
due  process  of  law:  Shortall  v.  Puget  Sound  Bridge  etc.  Co.,  45  Wash. 
290,  122  Am.  St.  Kep.  899,  88  Pac.  212.  In  International  Text-book 
Co.  V.  Weissenger,  160  Ind.  349,  98  Am.  St.  Eep.  334,  65  N.  E.  521,  65 
L.  E.  A.  599,  the  court,  in  upholding  the  statute  of  Indiana  which 
provided  for  regular  pay  days,  says:  "A  large  proportion  of  the 
persons  affected  by  these  statutes  of  labor  are  dependent  upon  their 
daily  or  weekly  wages  for  the  maintenance  of  themselves  and  their 
families.  Delay  of  payment  or  loss  of  wages  results  in  deprivation 
of  the  necessaries  of  life,  suffering,  inability  to  meet  just  obligations 
to  others,  and,  in  many  cases,  may  make  the  wage-earners  a  charge 
upon  the  public.  The  situation  of  these  persons  renders  them  pecu- 
liarly liable*  to  imposition  and  injustice  at  the  hands  of  employers, 
unscrupulous  tradesmen,  and  others  who  are  willing  to  take  advantage 

of  their   condition It   is   clear   that   the   object   of  the   act   of 

1899  ....  was  the  protection  of  wage-earners  from  oppression,  ex- 
tortion, or  fraud  on  the  part  of  others,  and  from  the  consequences  of 
their  own  weakness,  folly  or  improvidence." 

In  Arkansas  Stave  Co.  v.  State,  94  Ark.  27,  140  Am.  St.  Eep.  000, 
125  S.  W.  1001,  27  L.  E.  A.,  N.  S.,  255,  the  court,  in  upholding  a 
statute  providing  that  corporations  shall  pay  their  employees  semi- 
monthly, says:  "It  is  also  urged  that  the  act  is  invalid  because  it 
restricts  the  rights  of  the  defendant's  employees  to  contract  with  it. 
But  it  is  the  established  doctrine  of  the  law  that  the  liberty  of  con- 
tract is  not  universal,  and  is  subject  to  restrictions  passed  by  the 
legislative  branch  of  the  government  in  the  exercise  of  its  power  to 
promote  the  safety,  health  and  welfare  of  the  people.  The  right  to 
contract  is  often  limited  by  the  law,  and  certain  contracts  are  pro- 
hibited by  statute.     It  is  fundamental  that  the  legislature  may  de- 
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clare  wliat  persons  are  competent  to  enter  into  a  contract.  Thus, 
persons  under  disability  cannot  enter  into  a  binding  contract.  Con- 
tracts cannot  be  made  in  restraint  of  trade,  and  contracts  against 
public  policy  are  void.  The  statute  of  frauds  enables  contracting  par- 
ties to  avoid  contracts  not  in  writing;  a  party  will  not  be  allowed  to 
contract  to  waive  the  benefit  of  homestead  or  exemptions,  and  a 
married  man  cannot  convey  his  homestead  without  his  wife  joining 
in  the  execution  of  the  conveyance.  These  instances,  and  many  others 
that  might  be  mentioned,  show  that  the  law-making  power  of  the 
state  does  have  authority  over  the  right  to  contract.  But  under 
this  act  the  restriction  of  the  employee's  right  to  contract  is  not  direct. 
That  restriction  only  applies  to  the  corporations,  and  those  dealing 
with  them  cannot  complain  of  the  incompetency  of  the  corporations 
to  make  contracts  which  are  inhibited  by  the  law,  any  more  than 
they  could  in  making  contracts  with  persons  laboring  under  legal 
disabilities,  or  in  contracting  relative  to  subject  matters  prohibited 
by  law:  Lawrence  v.  Eutland  E.  E.  Co.,  80  Vt.  370,  67  Atl.  1091,  15 
L.  E.  A.,  N.  S.,  350;  State  v.  Brown  &  Sharpe  Mfg.  Co.,  18  E.  I.  17, 
25  Atl.  246,  17  L.  E.  A.  856;  State  v.  Loomis,  115  Mo.  307,  22  S.  W. 
350,  21  L.  E.  A.  789.  A  contract  made  in  violation  of  this  act,  is  a 
contract  against  public  policy.  The  legislature  has  declared  by  the 
enactment  of  this  law  that  it  is  for  the  public  good.  When  the  legis- 
lature speaks  in  the  exercise  of  its  power  to  legislate,  it  thereby  de- 
clares what  is  the  public  policy;  and  any  contract  made  which  is 
opposed  to  public  policy  is  void.  The  law  under  consideration,  we 
think,  is  not  contrary  to  any  provision  of  the  federal  or  state  consti- 
tution; and  it  was  within  the  valid  exercise  of  legislative  power  for 
the  General  Assembly  to  enact  it." 

But  in  Johnson  v.  Goodyear  Min.  Co.,  127  Cal.  4,  78  Am.  St.  Eep. 
17,  59  Pac.  304,  47  L.  E.  A.  338,  an  act  providing,  inter  alia,  that 
"every  corporation  doing  business  in  this  state  shall  pay,  at  least  once 
a  month,  each  and  every  employee  employed  by  such  corporation,  in 
transacting  or  carrying  on  its  business,  or  in  the  performance  of  labor 
for  it,  the  wages  earned  by  such  employee  during  the  preceding 
month,"  etc.,  was  declared  unconstitutional.  Said  Judge  Cooper:  "The 
corporation  and  the  laborer  are  prohibited  from  making  any  contract 
whereby  wages  are  to  become  due  for  a  longer  period  than  one  month 

as  a  condition  of  employment The  workingman  of  intelligence 

is  treated  as  an  imbecile.  Being  over  twenty-one  years  of  age,  and 
not  a  lunatic  or  insane,  he  is  deprived  of  the  right  to  make  a  contract 
as  to  the  time  when  his  wages  shall  become  due.  Being  of  sound  mind 
and  knowing  the  value  of  a  horse,  he  is  not  allowed  to  make  an  agree- 
ment with  tlie  corporation  that  he  will  work  sixty  days  and  take  the 
horse  in  payment.  Business  might  be  such  that  a  corporation  could 
not  possibly  pay  wages  without  getting  laborers  who  were  willing  to 
wait  for  their  wages  until  the  corporation  could  get  money  with  which 
to  pay  them  by  marketing  its  products.  The  laborer  might  be  inter- 
ested in  the  corporation,  or  for  some  reason  willing  to  wait  until  the 
corporation  could  pay  him.  Yet,  the  parties,  being  able  to  contract 
and  willing  to  contract,  and  desiring  for  the  good  of  each  other  to 
contract,  are  by  this  statute  forbidden  to  do  so." 

And  in  Toledo  etc.  E.  E.  Co.  v.  Long,  169  Ind.  316,  124  Am.  St.  Eep. 
226,  82  N.  E.  757,  it  is  decided  that  a  statute  requiring  every  com- 
pany, corporation  or  association,  in  the  absence  of  a  written  contract 
Am.  St.  Rep.,  Vol.  139 — 55 
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to  the  contrary,  to  make  a  full  settlement  with,  and  the  payment  of 
money  to,  its  employees  engaged  in  manual  or  mechanical  labor  at 
least  once  in  every  calendar  month,  and  imposing  a  penalty  for  the 
violation  of  this  requirement,  is  unconstitutional,  because  of  the  four- 
teenth amendment  to  the  constitution  of  the  United  States,  and  that 
such  statute  imposes  duties  and  penalties  on  corporations,  companies 
and  associations  not  imposed  on  individuals  in  like  circumstances. 

An  act  providing  that  "every  corporation  doing  business  in  this 
state  shall  pay  the  mechanics  and  laborers  employed  by  it  the  wages 
earned  by  and  due  them  weekly  or  monthly,  on  such  day  in  each  week 
or  month  as  shall  be  selected  by  such  corporation";  and  providing, 
further,  that  a  violation  of  the  act  "shall  entitle  each  of  the  said 
mechanics  and  laborers  to  a  lien  on  all  the  property  of  said  corpora- 
tion for  the  amount  of  their  wages,  which  lien  shall  take  preference 
over  all  other  liens,  except  duly  recorded  mortgages  and  deeds  of 
trust,"  is  unconstitutional  as  inhibited  special  legislation,  and  an 
attempt  to  make  an  arbitrary  classification  not  founded  upon  natural 
differences,  or  differences  defined  by  the  constitution,  as  such  act 
would  give  a  lien  in  favor  of  laborers  and  mechanics  who  are  em- 
ployed by  the  week  or  month,  and  not  to  those  otherwise  emploj'ed: 
Slocum  V.  Bear  Valley  Irr.  Co.,  123  Cal.  555,  68  Am.  St.  Rep.  68,  55 
Pac.  403. 

It  is  worth  noticing  that  the  very  same  act  which  was  declared  un- 
constitutional by  the  supreme  court  of  California  in  the  above  case 
of  Slocum  V.  Bear  Valley  Irr.  Co.  was  upheld  and  declared  constitu- 
tional in  Skinner  v.  Garnett  Gold  Min.  Co.,  96  Fed.  735,  by  Judge 
Morrow,  saying:  "The  provisions  that  corporations  shall  have  a  reg- 
ular monthly  pay  day,  and  that  employees  of  a  corporation  shall,  in 
the  event  of  a  violation  of  the  provisions  of  section  1  by  the  corpora- 
tion, be  entitled  to  a  lien  on  the  property  of  the  corporation,  taking 
precedence  over  all  other  liens  except  recorded  mortgages  and  deeds 
of  trust,  to  a  reasonable  attorney's  fee  if  he  is  obliged  to  bring  an 
action  at  law  to  recover  his  wages,  and  to  an  attachment  against  the 
property  of  the  corporation,  and  that  an  unrecorded  deed  shall  not  be 
a  defense  to  such  an  action,  are  not  such  as  unjustly  discriminate 
against  the  defendant.  Defendant  further  contends  that  the  act  is 
unconstitutional  upon  the  ground  that  it  deprives  the  employee  and 
the  corporation  of  the  liberty  and  property  of  making  contracts,  with- 
out due  process  of  law It  does  not  appear  in  what  respects 

defendant  is  deprived  of  any  liberty  in  making  contracts  by  reason 
of  these  enactments.  They  simply  constitute  an  effort  to  secure  the 
regular  payment  to  the  employee  of  a  corporation  by  such  corpora- 
tion, of  the  wages  to  which  he  is  entitled  by  virtue  of  his  work  per- 
formed, and  an  effort  to  make  his  legal  remedy  for  the  irregular  pay- 
ment of  such  wages  as  little  troublesome  and  as  little  expensive  as 
possible.  The  contention  of  defendant  as  to  the  unconstitutionality 
of  the  statute  must  be  denied." 

In  1895  the  legislature  of  Massachusetts  asked  the  opinion  of  the 
supreme  court  of  that  state  on  the  constitutionality  of  a  law  provid- 
ing for  the  weekly  payment  of  wages  by  corporations,  partnerships 
and  persons  engaged  in  any  manufacturing  business  and  having  more 
than  twenty-five  employees.  The  court  decided  unanimously:  "There 
ia  not  in  the  constitution  of  Massachusetts  anything  which  in  terms 

relates  to  the  freedom  or  liberty  of  contract There  never  has 

been  at  any  time  in  Massachusetts  an  absolute  right  in  its  inhabitants 
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to  make  all  such  contracts  as  they  pleased.  Some  contracts  have 
always  been  held  void  at  common  law,  and  some  contracts  valid  at 

common  law  have  been  declared  void  by  statute It  is  manifest, 

however,  from  the  examples  we  have  given,  that  the  regulation  of 
contracts  by  statute,  not  amounting  to  a  determination  of  rates  or 
prices,  has  not  been  confined  to  public  employments  or  to  business 
which  may  be  said  to  be  affected  with  a  distinct  public  interest.  The 
legislation  on  this  subject  relates  to  a  great  variety  of  contracts,  and 
has  been  passed,  some  of  it  to  promote  the  public  health  or  the  public 
morals  or  the  public  convenience,  some  of  it  for  the  protection  of 
individuals  against  fraud,  and  some  of  it  for  the  protection  of  classes 
of  individuals  against  unfair  or  unconscionable  dealing.  The  con- 
siderations which  may  influence  the  legislature  to  determine  what 
legislation  of  this  character  is  required  by  good  public  policy,  or,  in 
the  words  of  the  constitution,  what  laws  are  'for  the  good  and  wel- 
fare of  this  commonwealth,  and  for  the  government  and  ordering 
thereof,  and  of  the  subjects  of  the  same,'  are  not  for  us  to  weigh, 
except  so  far  as  may  be  necessary  to  determine  whether  the  legis- 
lation  proposed  is  repugnant  or   contrary  to   the   constitution 

Without  attempting  to  define  the  limits  of  the  power  of  the  general 
court  in  Massachusetts  to  control  the  right  of  its  inhabitants  to  make 
contracts  generally,  we  cannot  say  that  a  statute  requiring  manufac- 
turers to  pay  the  wages  of  their  employees  weekly  is  not  one  which 
the  general  court  has  the  constitutional  power  to  pass,  if  it  deems  it 
expedient  to  do  so":  Opinion  of  the  Justices,  163  Mass.  589,  40  N.  E. 
713,  28  L.  E.  A.  344. 

A  statute  providing  that  a  mining,  quarrying,  manufacturing,  mer- 
cantile, telegraph,  telephone,  railroad,  or  other  transportation  cor- 
poration, and  an  incorporated  express,  water,  electric  light  or  power 
company,  doing  and  transacting  business  in  this  state,  shall  pay  each 
week,  in  lawful  money,  each  employee  engaged  in  the  business  the 
wages  earned  by  such  employee  to  a  day  not  more  than  six  days  prior 
to  the  date  of  such  payment;  and  further  providing  that,  if  at  any 
time  of  payment  an  employee  is  absent  from  his  regular  place  of 
labor,  he  shall  be  entitled  to  such  payment  on  demand,  is  constitu- 
tional, and  does  not  deprive  a  corporation,  or  the  stockholders  com- 
posing it,  of  liberty  or  property  without  due  process  of  law,  nor 
deny  to  them  the  equal  protection  of  the  laws,  nor  infringe  any  of 
their  property  rights,  guaranteed  by  the  constitution  of  the  state: 
Lawrence  v.  Rutland  R.  R.  Co.,  80  Vt.  370,  67  Atl.  1091,  15  L.  R.  A. 
N.  S.,  350. 

And  a  statute  providing  "that  all  persons,  associations,  companies 
and  corporations  employing  the  service  of  ten  or  more  persons  in  any 
mining  work  or  mining  industry  in  this  commonwealth  shall,  on  or 
before  the  fifteenth  and  thirtieth  day  of  each  month,  pay  within  fif- 
teen days  of  the  aforesaid  fifteenth  and  thirtieth  days,  respectively, 
each  servant  or  employee  in  lawful  money  of  the  United  States,  the 
full  amount  due  each  such  servant  or  employee  rendering  such  service, 
unless  prevented  by  an  unavoidable  casualty;  provided,  however,  that 
if  at  any  time  of  payment  any  servant  or  employee  shall  be  absent 
from  his  place,  he  shall  be  entitled  to  such  payment  at  any  time 
thereafter  on  demand,"  and  further  providing  "tliat  a  violation  af 
any  of  the  provisions  of  the  act  shall  be  deemed  a  misdemeanor,  and 
upon  conviction  the  persons,  company  or  corporation  so  offending  shall 
be  fined,"  etc.,  is  not  unconstitutional  as  class  or  special  legislation. 
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Tho  statute  does  not  interfere  with  vested  rights,  nor  impair  the 
obligations  of  contracts,  nor  impose  a  penalty  for  the  nonpayment  of 
debt:  Commonwealth  v.  Reinecke  Coal  Min.  Co.,  117  Ky.  S85,  79  S. 
W.  2S7.  The  court  declares  that  it  is  a  well-established  principle  in 
this  state  that,  so  long  as  the  legislature  does  not  pass  the  limits  fixed 
by  the  constitution,  the  courts  have  no  authority  to  interfere  on  the 
ground  that  the  act  in  question  violates  the  natural  principles  of 
justice  and  right:  Commonwealth  v.  Eeinecke  Coal  Min.  Co.,  117  Ky. 
885,  79  S.  W.  287. 

A  statute  requiring  corporations  and  persons  engaged  in  operating 
and  constructing  railroads  and  railroad  bridges,  and  contractors  and 
•ubcontractors  engaged  in  such  construction  to  pay  their  employees 
on  the  day  of  discharge,  the  unpaid  wages  then  earned  by  them  at 
the  contract  rate,  without  abatement  or  reduction,  and,  if  not  so  paid, 
then,  as  a  penalty,  such  wages  to  continue  at  the  same  rate  until 
paid,  is  void  as  to  natural  persons,  as  an  invasion  of  the  right  to 
acquire,  possess  and  protect  property,  but  is  valid  as  to  corporations, 
under  reserved  power  to  alter,  revoke  or  annul  their  charters.  The 
words  "without  abatement  or  deduction"  mean  without  discount  for 
paying  in  advance  of  the  time  fixed  by  the  contract,  and  do  not  pre- 
vent a  corporation  from  offsetting  the  damages  sustained  by  the  em- 
ployee's failure  to  perform  his  contract.  Such  statute  is  not  special 
legislation,  as  it  is  general  and  uniform  in  operation  on  all  persons 
within  the  class  to  which  it  applies:  Leep  v.  St.  L.  Iron  Mountain 
etc.  By.  Co.,  58  Ark.  407,  41  Am.  St.  Eep.  109,  25  S.  W.  75,  23  L.  R. 
A.  264. 

In  Republican  Iron  etc.  Co.  v.  State,  160  Ind.  379,  66  N.  E.  1005, 
62  L.  E.  A.  135,  it  was  decided  that  the  act  of  1887  requiring  every 
person,  company,  corporation,  or  association  employing  any  person  to 
labor,  or  in  any  other  service  for  hire,  to  make  weekly  payments  for 
the  full  amount  due  for  such  labor,  and  that  the  chief  inspector,  or 
any  person  interested,  may  bring  suit  in  the  name  of  the  state  against 
any  person,  company  or  corporation  that  neglects  or  refuses  to  com- 
ply within  ten  days  after  such  payment  is  due  and  left  unpaid,  was 
not  within  the  police  power  of  the  state,  and  hence  was  unconstitu- 
tional as  infringing  upon  the  right  of  private  contract,  and  as  de- 
priving those  affected  by  the  act  of  their  property  without  due  process 
of  law.  But  in  Seelyville  Coal  etc.  Co.  v.  McGlosson,  166  Ind.  5G1, 
117  Am.  St.  Rep.  396,  77  N.  E.  1044,  9  Ann.  Cas.  234,  it  is  decided 
that  the  act  of  1901  providing  that  all  persons,  natural  and  artificial, 
engaged  "in  mining  coal,  ore  or  other  minerals,  or  in  quarrying  stone, 
or  engaged  in  manufacturing  iron,  steel,  lumber,  staves,  heading  bar- 
rels, brick,  tile  machinery,  agricultural  or  mechanical  implements  or 
any  article  of  merchandise,"  shall  pay  their  employees  semi-monthly, 
if  demanded  by  them,  and  further  providing  penalties  for  violations 
of  the  act,  and  attorney's  fees  for*  the  collection  of  wages,  is  consti- 
tutional, and  not  in  conflict  with  a  constitutional  provision  that  no 
law  shall  grant  to  any  citizen,  or  class  of  citizens,  privileges  or  im- 
munities which,  upon  the  same  terms,  shall  not  equally  belong  to  all 
citizens. 

ni.    Method  of  Payment. 

Nearly  every  statute  providing  the  time  of  payment  of  wages,  pro- 
vides also  the  method  of  paying  them;  and  a  few  statutes  go  so  far 
as  to  provide  how  the  amount  of  wages  shall  be  determined,  par- 
ticularly with  reference  to  miners.    And  the  authorities  do  not  agres 
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as  to  whether  or  not  the  method  of  payment  of  wages  i»  a  subject 
which  the  legislature  has  a  constitutional  right  to  regulate  by  statute. 
In  State  v.  Goodwill  and  State  v.  Minor,  33  W.  Va.  179,  25  Am.  St. 
Rep.  863,  10  S.  E.  285,  6  L.  R.  A.  621,  it  was  decided  that  a  statiite  de- 
claring that  all  persons  engaged  in  mining  coal,  ore,  or  other  minerals, 
or  mining  or  manufacturing  them,  or  either  of  them,  or  manufacturing 
iron  or  steel,  or  both,  or  any  other  kind  of  manufacturing,  shall  not 
issue,  for  the  payment  of  labor,  any  order  or  other  paper,  unless  the 
same  purports  to  be  redeemable  at  its  face  value  in  legal  money  of 
the  United  States,  bearing  interest  at  the  legal  rate,  made  payable 
to  the  employee  or  bearer,  and  redeemable  within  thirty  days  by  the 
maker  thereof,  is  unconstitutional  and  void,  because  the  rights  and 
privileges  of  certain  specified  employers  are  abridged,  while  others 
of  the  same  class  (the  wholesale  merchant  with  his  hundreds  of  clerks 
and  agents,  the  railroad  construction  companies  or  railroad  companies 
with  their  thousands  of  employees)  are  left  free.  But  in  Shortall  v. 
Puget  Sound  Bridge  etc.  Co.,  45  Wash.  290,  122  Am.  St.  Rep.  899,  88 
Pac.  212,  a  statute  was  declared  constitutional,  which,  among  other 
provisions,  contained  the  following:  "It  shall  not  be  lawful  for  any 
corporation,  person  or  firm  engaged  in  manufacturing  of  any  kind  in 
this  state,  mining,  railroading,  constructing  railroads,  or  any  busi- 
ness or  enterprise  of  whatsoever  kind  in  this  state,  to  issue,  pay  out 
or  circulate  for  payment  of  wages  of  any  labor,  any  order,  check, 
memorandum,  token  or  evidence  of  indebtedness,  payable  in  whole 
or  in  part  otherwisa  than  in  lawful  money  of  the  United  States,  unless 
the  same  is  negotiable  and  redeemable  at  its  face  value,  without  dis- 
count, in  cash  or  on  demand,  at  the  store  or  other  place  of  business 
of  such  firm,  person  or  corporation  when  the  same  is  issued,  and  the 
person  who,  or  company  which  may  issue  any  such  order,  check,  memo- 
randum, token  or  other  evidence  of  indebtedness  shall  upon  presenta- 
tion and  demand  redeem  the  same  in  lawful  money  of  the  United 
States."  The  learned  Justice  Fullerton,  in  delivering  the  opinion  for 
the  court  in  the  last  case,  said:  "The  practice  pairsued  by  certain 
employers  of  labor,  of  paying  the  wages  of  their  employees  in  orders 
drawn  upon  stores  redeemable  in  commodities  other  than  lawful  money 
of  the  United  States,  and  of  postponing  the  day  of  payment  until 
long  after  the  wages  were  earned,  was  a  real  evil,  operating  to  the 
detriment  of  the  wage  earner,  and  consequently  to  the  detriment  of 
the  state.  As  such  the  practices  were  subject  to  correction  by  the 
legislature,  and  its  act  in  that  regard  is  well  within  the  rules  of 
sound  public  policy." 

A  statute  making  it  a  crime  for  "any  person,  firm  or  corporation 
to  issue,  pay  out  or  circulate,  for  the  payment  of  wages  for  labor, 
any  order,  note,  check,  or  other  evidence  of  indebtedness,  or  other 
obligation,  unless  the  same  is  negotiable  and  redeemable  at  its  face 
value  in  lawful  money  of  the  United  States,  by  the  person,  firm  or 
corporation"  issuing  it,  has  been  held  unconstitutional.  It  interferes 
with  or  abridges  the  right  of  persons  competent  to  contract  with  each 
other  with  respect  to  the  manner  in  which  employees  are  to  be  paid 
for  their  services.  Nor  can  it  be  upheld  as  a  police  regulation,  when 
applied  to  a  corporation  in  no  way  pursuing  a  public  business,  nor 
devoting  its  property  to  a  public  use.  The  right  to  labor  or  employ 
labor  and  to  make  contracts  with  respect  thereto,  upon  such  terms 
as  may  be  agreed  upon,  is,  it  is  said,  both  a  liberty  and  a  property 
right,  and  is  included  in  the  constitutional  guaranty  that  no  person 
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shall  be  deprived  of  life,  liberty  or  property  without  due  process  of 
law,  and  cannot  be  arbitrarily  interfered  with,  although  it  is  to  be 
enjoyed  subject  to  reasonable  limitations  growing  out  of  duties  which 
the  individual  owes  to  society:  State  v.  Missouri  Tie  etc.  Co.,  181  Mo. 
536,  103  Am.  St.  Kep.  614,  80  S.  W.  933,  65  L.  E.  A.  588,  2  Ann.  Cas. 
119. 

In  1897  the  legislature  of  Kansas  enacted  the  following  significant 
statute:  "It  shall  be  unlawful  for  any  person,  firm,  company,  corpora- 
tion or  trust,  or  the  agent,  or  the  business  manager  of  any  such  per- 
son, firm,  company,  corporation  or  trust,  to  sell,  give,  deliver  or  in 
any  way,  directly  or  indirectly,  to  any  person  employed  by  him  or  it, 
in  payment  of  wages  due  or  to  become  due,  any  scrip,  token,  check, 
draft,  order,  credit  on  any  book  of  account  or  other  evidence  of  in- 
debtedness, payable  to  bearer  or  his  assignee,  otherwise  than  at  the 
date  of  issue,  but  such  wages  shall  be  paid  only  in  lawful  money  of 
the  United  States,  or  by  check  or  draft  drawn  upon  some  bank  in 
which  any  person,  firm,  company,  corporation,  or  trust,  or  the  agent 
or  the  business  manager  of  any  such  person,  firm,  company,  corpora- 
tion, or  trust,  has  money  upon  deposit  to  cash  the  same."  The  stat- 
ute also  provided  that  "all  contracts  to  pay  or  accept  wages  in  any 
other  than  lawful  money,  or  by  check  or  draft,  as  specified  in  section 
1  of  this  act,  and  any  private  agreement  or  secret  understanding  that 
wages  shall  be  or  may  be  paid,  in  other  than  lawful  money,  or  by 
such  check  or  draft,  shall  be  void,  and  the  procurement  of  such  pri- 
vate agreement  or  secret  understanding,  shall  be  unlawful  and  con- 
strued as  coercion  on  the  part  of  the  employer."  The  statute  further 
provided  that  "if  any  person  shall  violate  any  of  the  provisions  of 
either  section  1  or  2  of  this  act,  or  shall  compel,  or  coerce  any  em- 
ployee of  any  corporation  or  trust,  to  purchase  goods,  or  supplies  from 
any  particular  person,  firm,  corporation,  company  or  trust,  or  at  any 
particular  store  or  place,  he  shall  be  guilty  of  a  misdemeanor,  etc.," 
....  and  "this  act  shall  apply  only  to  corporations  or  trusts  or  their 
agents,  lessees  or  business  managers,  that  employ  ten  or  more  men." 
The  statute  was  declared  unconstitutional,  in  that  it  violated  the 
fourteenth  amendment  to  the  constitution  of  the  United  States:  State 
V.  Haun,  61  Kan.  146,  59  Pac.  340,  47  L.  E.  A.  360.  "While  it  might 
be  desirable,"  observes  the  court,  "and  profitable  to  the  employee  of 
such  corporation  to  receive  a  horse  or  a  cow,  or  a  house  and  lot  in 
payment  for  his  wages,  yet  the  legislature  prohibits  payment  in  that 
way,  and  places  the  laborer  under  guardianship;  classifying  him,  in 
respect  of  freedom  of  contract,  with  the  idiot,  the  lunatic,  or  the  felon 
in  the  penitentiary." 

The  constitution  of  the  state  of  Kentucky  provides  that  "all  wage- 
earners  in  this  state  employed  in  factories,  mines,  workshops  or  by 
corporations  shall  be  paid  for  their  labor  in  lawful  money."  And 
a  statute  enacted  in  that  state  provides  "that  all  persons,  associa- 
tions and  corporations  employing  the  service  of  ten  or  more  persons 
in  any  mining  work  or  mining  industry  ....  shall  ....  pay  .... 
in  lawful  money  of  the  United  States But  if  such  person,  cor- 
poration or  company,  after  using  due  diligence,  is  unable  to  make  said 
payment  as  above  required,  he  or  it  shall  ....  make  out  a  pay-roll 
and  statement  of  amount  due  each  employee  and  also  a  due-bill  for 
said  sum  bearing  interest."  A  succeeding  section  makes  it  unlawful 
for  an  employer  to  coerce  or  require  employees  to  deal  with  or  pur- 
chase merchandise  from  any  person  or  company,  or  at  any  place  or 
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store,  or  to  exclude  laborers  from  work,  for  failing  to  deal  with  any 
person,  or  at  any  place  or  store,  or  to' blacklist  them  for  such  failure, 
etc.  It  was  decided  in  Commonwealth  v.  Hillside  Coal  Co.,  109  Ky. 
47,  58  S.  W.  441  (Justices  Du  Eelle  and  Burnam,  dissenting),  that 
the  fact  that  the  statute  applies  only  to  persons  or  companies  employ- 
ing ten  or  more  persons  does  not  render  it  unconstitutional  as  special 
legislation,  as  the  classification  is  natural  and  reasonable,  and  con- 
sistent with  the  end  sought  to  be  accomplished  by  the  constitution. 
The  abuse  sought  to  be  corrected  by  the  statute  was  the  imposition 
practiced  on  the  miners  by  the  operation  of  mines  by  forcing  them, 
directly  or  indirectly,  into  dealing  with  the  "company  stores,"  where 
goods   at   exorbitant   prices   were   paid   for   wages  instead  of   money. 

Employer  and  employee  may  by  contract  fix  pay  days  at  reason- 
able periods  on  which,  and  not  before,  the  latter  may  demand  his  pay. 
And  giving  an  employee  checks,  or  coin  stamped  with  the  company's 
name  and  "payable  in  merchandise,"  in  advance  of  pay  day  on  his 
own  voluntary  application  is  not  a  violation  of  a  statute  providing 
that  wage  earners  "shall  be  paid  in  lawful  money."  It  would  be 
otherwise  if  the  periods  fixed  for  pay  days  were  of  unreasonable 
length,  even  by  consent  of  the  laborer:  Avent-Beattyville  Coal  Co.  v. 
Commonwealth,  96  Ky.  218,  28  S.  W.  502,  28  L.  E.  A.  273.  An  order 
issiued  in  payment  of  wages  directing  a  third  party  to  pay  the  wage- 
earner  one  hundred  and  eighty  dollars,  is  by  its  terms  payable  in 
lawful  money  of  the  United  States,  and  does  not  violate  the  provi- 
sions of  the  laws  of  the  state  of  Washington  of  1887-88,  forbidding 
the  issuances  in  payment  of  wages  of  an  order,  check,  etc.,  payable 
in  whole  or  in  part  otherwise  than  in  lawful  money  of  the  United 
States:  Agee  v.  Smith,  7  Wash.  471,  35  Pac.  370.  A  statute  making 
it  unlawful  for  "any  person,  firm,  or  corporation  to  issue,  pay  out  or 
circulate  for  the  payment  of  wages  of  labor,  any  order,  note,  check, 
memorandum,  token,  evidence  of  indebtedness  or  other  obligation 
unless  the  same  is  negotiable  and  redeemable  at  its  face  value  in 
lawful  money  of  the  United  States  by  the  person,  firm  or  corporation 
issuing  the  same,"  does  not  prohibit  an  employer  from  giving  his 
note  or  check  for  wages  earned  by  his  employee,  if  such  note  or  check 
is  negotiable  and  redeemable  at  its  face  value  in  money:  State  v. 
Balch,  178  Mo.  392,  77  S.  W.  547. 

The  benefits  secured  by  a  statute,  designed  to  protect  the  laboring 
class  from  the  prevalent  evil  of  receiving  payment  of  their  wages 
from  their  employers  by  checks,  punch-outs,  etc.,  redeemable  in  mer- 
chandise only,  and  usually  at  the  employer's  store,  cannot  be  waived 
or  contracted  away  by  a  laborer.  Hence  if  a  statute  prohibits  the 
payment  of  wages  of  laborers  in  any  check,  note,  etc.,  that  is  not 
negotiable  and  redeemable  at  its  face  value  in  lawful  money  of  the 
United  States,  it  is  immaterial  by  whom  such  check,  note,  etc.,  is 
given.  The  fact  that  an  employer  paid  for  labor  in  a  check  issued 
and  put  into  circulation  by  another  firm,  which  check  was  not  redeem- 
able in  lawful  money  but  in  merchandise,  does  not  relieve  him  of 
criminal  liability:  State  v.  Benn,  95  Mo.  App.  516,  69  S.  W.  484. 

The  statute  of  Indiana  (Rev.  Stats.  1894,  sec.  7060,  Horner's  Rev. 
Stats.,  1897,  sec.  5206x),  making  it  a  misdemeanor  to  issue  brass  checks 
to  an  employee  in  payment  for  labor,  precludes  the  purchaser  of  such 
checks  from  making  them  the  basis  of  an  action  against  the  employer 
issuing  them.     The  purchaser  is  in  no  better  position  to  maintain  an 
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action  on  the  checks  than  the  original  holder:  Naglobaugh  v.  Harder 
&  Hafer  Coal  Min.  Co.,  21  Ind.  *App.  551,  51  N.  E.  427. 

IV.    Manner  of  Determining  Amount  of  Wages. 

An  act  which  requires  every  corporation  engaged  in  the  business 
of  mining  and  selling  coal  by  weight  to  procure  scales  and  pay  the 
miners  according  to  the  weight  of  the  coal  ascertained  before  the 
same  is  screened  is  declared  constitutional  as  a  valid  exercise  of 
legislative  power,  in  so  far  as  it  relates  to  domestic  corporations,  in 
Woodson  V.  State,  69  Ark.  521,  65  S.  W.  465.  It  is  within  the  power 
of  a  state  to  adopt  a  uniform  system  of  weights  and  measures,  and 
to  require  all  persons  whose  business  transactions  require  the  use  of 
the  same  to  conform  thereto.  Hence  a  statute  making  it  unlawful  for 
any  mine  owner,  when  more  than  ten  men  are  employed  to  mine  coal 
by  the  bushel  or  ton,  to  pass  the  output  of  coal  over  any  screen  or 
other  device  that  shall  take  any  part  from  the  value  thereof  before 
weighing  and  crediting  the  employees,  and  depriving  the  latter  of  all 
right  to  waive  the  benefits  of  the  statute,  is  within  the  scope  of  the 
police  power  and  not  unconstitutional,  where  the  statute  gives  the 
owner  the  right  to  accept  or  reject  the  coal  at  the  surface:  McLean 
V.  State,  81  Ark.  304,  126  Am.  St.  Eep.  1037,  98  S.  W.  729,  11  Ann. 
Cas.  72;  affirmed  in  29  Sup.  Ct.  Eep.  370. 

But  in  Eamsey  v.  People,  142  111.  380,  32  N.  E.  364,  17  L.  E.  A.  853, 
it  was  decided  that  an  act  that  "it  shall  be  unlawful  for  any  owner, 
agent,  or  operator  of  any  coal  mine,  whose  miners  are  paid  upon  the 
basis  of  the  quantity  of  coal  which  each  shall  mine  and  deliver  to  said 
employer,  to  take  any  portion  of  the  same  by  any  process  of  screen- 
ing, or  by  any  other  device,  without  fully  accounting  for  and  credit- 
ing the  same  to  the  miner  from  whose  output  such  portion  is  screened 
or  taken.  That  all  coal  shall  be  weighed  in  the  pit-cars  before  being 
dumped  into  screens  or  chutes — two  thousand  pounds  to  the  ton," 
and  to  compute  the  payment  of  each  miner's  wages  on  the  weight  of 
the  unscreened  coal,  was  unconstitutional  and  void,  because  it  de- 
prived persons,  without  due  process  of  law,  of  the  property  right  to 
make  contracts.  "The  statute,"  said  the  court,  "attempts  to  take 
from  both  employer  and  employee,  engaged  in  the  mining  business, 
the  right  and  power  of  fixing  by  contract  the  manner  in  which  such 
wages  are  to  be  ascertained.  The  statute  makes  it  imperative,  where 
the  miner  is  paid  on  the  basis  of  the  amount  of  coal  mined,  whatever 
may  be  the  wishes  or  interests  of  the  parties,  that  the  coal  shall  be 
weighed  on  the  pit-cars  before  being  screened,  and  that  the  compensa- 
tion shall  be  computed  upon  the  weight  of  the  unscreened  coal.  In 
all  other  kinds  of  business  involving  the  employment  of  labor  the  em- 
ployer and  employee  are  left  free  to  fix  by  contract  the  amount  of 
wages  to  be  paid,  and  the  mode  in  which  such  wages  shall  be  ascer- 
tained and  computed.  This  is  justly  regarded  as  a  very  important 
right,  vitally  affecting  the  interests  of  both  parties.  To  the  extent 
to  which  it  is  abridged,  a  property  right  is  taken  away.  There  is 
nothing  in  the  business  of  coal  mining  which  renders  either  the  em- 
ployer or  employee  less  capable  of  contracting  in  respect  to  wages 
than  in  any  of  the  other  numerous  branches  of  business  in  which 
laborers  are  employed  under  analogous  conditions.  There  is  no  dif- 
ference, at  least  in  kind,  so  far  as  this  matter  is  concerned,  between 
coal  mining,  on  the  one  hand,  and  other  varieties  of  mining,  quarry- 
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ing  stone,  grading  and  constructing  railroads,  and  their  operation 
when  constructed,  manufacturing  in  all  its  departments,  the  construc- 
tion of  buildings,  agriculture,  commerce,  domestic  service,  and  an 
almost  infinite  variety  of  other  avocations  requiring  the  employment 
of  laborers,  on  the  other  hand.  Upon  what  principle,  then,  can  those 
engaged  in  coal  mining  be  singled  out,  and  subjected  to  restrictions 
of  their  power  to  contract  as  to  wages,  while  those  engaged  in  all 
these  other  classes  of  business  are  left  entirely  free  to  contract  as 
they  see  fit?  We  think  the  attempt  of  the  legislature  to  impose  such 
restrictions  is  clearly  repugnant  to  the  constitutional  limitation  above 
referred  to,  and  therefore  void." 

The  act  of  March  2,  1891,  of  Indiana  requires  that  all  coal  mined 
under  contract  for  payment  by  the  ton  or  other  quantity  shall  be 
weighed  before  being  screened,  and  the  full  weight  credited  to  the 
miner  of  soich  coal,  provided  that  the  payment  for  impurities  loaded 
with  or  among  the  coal  shall  not  thereby  be  compelled,  and  section  7 
provides  penalties  for  failure  to  weigh  before  screening.  It  was  held 
that  a  conviction  for  failure  to  weigh  before  screening  was  improper 
where  the  evidence  showed  that  the  coal  mined  was  of  a  nature  which 
made  it  impossible  to  weigh  the  coal  before  screening  without  giving 
the  miner  credit  for  impurities:  Martin  v.  State,  143  Ind,  545,  42  N. 
E.  911. 

V.    Fixing  Amount  of  Wages. 

An  act  fixing  the  price  of  unskilled  labor  on  all  public  works  at 
not  less  than  a  sum  specified  is  a  legislative  interference  with  the 
liberty  to  contract  by  counties,  cities  and  towns,  which  finds  no  sanc- 
tion or  authority  in  the  doctrine  that  counties,  cities  and  towns  are 
municipal  and  political  subdivisions  of  the  state.  Hence  a  minimum 
wage  law  purporting  to  fix  a  minimum  rate  to  be  paid  unskilled  labor 
employed  upon  any  public  work  of  the  state  or  of  any  county  or  city 
therein  is  unconstitutional.  It  violates  the  fourteenth  amendment  to 
the  constitution  of  the  United  States  and  sections  1  and  23  of  article  1 
of  the  constitution  of  Indiana,  securing  to  every  citizen  the  inalien- 
able right  of  liberty  and  the  pursuit  of  happiness,  and  prohibiting 
the  granting  by  the  legislature  to  any  citizen^  or  class  of  citizens  of 
privileges  and  immunities  which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens:  Street  v.  Varney  Electrical  Supply  Co., 
160  Ind.  338,  98  Am.  St.  Eep.  325,  66  N.  E.  895,  61  L.  R.  A.  154.  A 
law  requiring  contractors  for  public  work,  employed  by  a  city,  to  pay 
their  laborers,  workmen  and  mechanics  not  less  than  the  prevailing 
rate  of  wages  in  the  locality,  and  requiring  contractors  to  insert  in 
their  contracts  a  provision  of  such  law  that  the  contracts  shall  be  void 
unless  such  rate  of  wages  is  paid,  is  unconstitutional:  1.  Because  in 
its  actual  operation  it  permits  and  requires  the  expenditure  of  the 
money  of  the  city  or  that  of  the  local  property  owner  for  other  than 
city  purposes;  2.  Because  it  invades  rights  of  liberty  and  property, 
in  that  it  denies  to  the  city  and  the  contractor  the  right  to  agree 
with  their  employees  upon  the  measure  of  their  compensation,  and 
compels  them  in  all  cases  to  pay  an  arbitrary  and  uniform  rate  which 
is  expressed  in  vague  language,  difficult  to  define  or  ascertain  and 
subject  to  constant  change  from  artificial  causes;  3.  Because  it  vir- 
tually confiscates  all  property  rights  of  the  contractor  under  his  con- 
tract for  breach  of  his  engagement  to  obey  the  statute,  and  attempts 
to  make  acts  and  omissioud  penal  which  in  themselves  are  innocent 
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and  harmless.  It,  in  effect,  imposes  a  penalty  upon  the  exercise  by 
the  city  or  by  the  contractor  of  the  right  to  agree  with  their  em- 
ployees upon  the  terms  and  conditions  of  the  employment:  People  v, 
Coler,  166  N.  Y.  1,  82  Am.  St.  Rep.  605,  59  N.  E.  716,  52  L.  R.  A.  814. 
But  a  general  law  regulating  the  compensation  of  laborers  employed 
by  the  state,  or  by  officers  under  its  authority,  which  disturbs  no 
vested  right  or  contract,  is  within  the  power  of  the  legislature  to 
enact.  "Where  the  amount  of  compensation  of  an  employee  of  the 
state  is  fixed  by  statute,  it  cannot  be  reduced  by  the  state  officer 
under  whom  he  is  employed;  and  the  fact  that  the  employee  takes 
for  a  time  the  reduced  compensation  does  not  estop  him  from  subse- 
quently claiming  the  residue:  Clark  v.  State,  142  N.  Y,  101,  36  N. 
E.  817. 

VI.    Imposing  Penalties  Affecting  Amount  of  Wages. 

A  statute  declaring  that  no  employer  shall  impose  a  fine  or  with- 
hold the  wages  or  any  part  of  the  wages  of  an  employee  engaged  in 
weaving,  is  void,  because  it  conflicts  with  that  part  of  the  state  con- 
stitution enumerating,  as  one  of  the  inalienable  rights  of  man,  of  ac- 
quiring, possessing  and  protecting  property:  Commonwealth  v.  Perry, 
155  Mass.  117,  31  Am.  St.  Rep.  533,  28  N.  E.  1126,  14  L.  R.  A.  325. 
In  Gallagher  v.  Hathaway  Mfg.  Co.,  172  Mass.  230,  51  N.  E.  1086, 
it  is  decided  that  under  a  statute  providing  that  an  employer  may 
retain,  as  a  fine,  from  the  weekly  wages  of  a  weaver,  an  agreed  sum 
for  imperfect  work  produced  during  the  previous  week,  for  which 
work  he  has  been  paid  as  being  of  first  quality,  which,  on  inspection, 
proved  to  be  of  a  lower  grade,  the  deduction  by  the  employer  is  not 
a  violation  of  the  statute  as  to  the  weekly  payment  of  wages.  And 
in  Ferry  v.  Kinsley  Iron  etc.  Co.,  195  Mass.  548,  81  N.  E.  305,  it  is 
decided  that  the  statute  providing  for  the  weekly  payment  of  wages 
of  employees  of  specified  employments,  and  if  an  employee  leaves  the 
employment,  or  is  discharged,  he  shall  be  paid  in  full,  does  not  pro- 
hibit an  agreement  between  the  employer  and  employee  providing 
that  the  latter  shall  give  ten  days'  notice  of  his  intention  to  leave 
the  employment,  and  on  failure  to  give  such  notice  he  shall  forfeit 
all  the  wages  that  may  be  due  him. 

A  statute  providing  that  "whenever  any  railroad  company  shall 
discharge  £fny  employee,  or  whenever  the  time  of  service  of  an  em- 
ployee of  a  railroad  company  shall  expire,  or  whenever  any  railroad 
company  shall  be  due  and  owing  any  employee,  such  railroad  company, 
upon  such  discharge,  or  upon  the  termination  of  the  term  of  such 
service,  or  upon  the  maturity  of  said  indebtedness,  shall,  within  fif- 
teen days  after  demand  therefor  upon  the  nearest  station  agent  of 
taid  railroad  company,  pay  to  such  employee  the  full  amount  due 
and  owing  him;  and  in  case  said  railroad  company  fails  or  refuses 
to  pay  such  employee,  then  it  shall  be  liable  and  pay  to  such  emploj^ee 
twenty  per  cent  on  the  amount  due  him,  as  damages,  in  addition  to 
♦he  amount  so  due,  in  no  case  the  amount  of  the  damages  to  be  less 
than  fiv«  nor  more  than  one  hundred  dollars,"  is  invalid  as  class  lej^is- 
lation.  No  other  corporation  is  embraced  within  the  terms  of  the 
statute.  The  statute  singles  out  railroad  companies,  on  the  amount 
actually  due,  and  attaches  a  penalty  of  twenty  per  cent  for  failure 
to  pay  it  within  fifteen  days.  The  statute  does  not  protect  alike  the 
interests  of  the  employer  and  employee,  and  is  unconstitutional.  It 
violates  the  constitution  of  Texas,  and  also  the  fourteenth  amend- 
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ment  to  the  constitution  of  the  United  States,  in  that  it  deprives  the 
railroad  company  of  its  property  without  due  process  of  law:  Mis- 
souri K.  &  T.  Ey.  Co.  V.  Braddy  (Tex.  Civ.  App.),  135  S.  W.  1059. 
An  act  which  in  substance  provides  "that  whenever  a  mechanic, 
artisan,  miner,  laborer  or  servant  or  employee  shall  have  cause  to 
bring  suit  for  wages,  ....  and  shall  establish  by  the  decision  of  the 
court  or  jury  that  the  amount  ....  is  justly  due  and  owing,  and 
that  demand  has  been  made  in  writing,"  etc.,  then  it  shall  be  the 
duty  of  the  court  to  allow  the  plaintiff,  when  the  foregoing  facts 
appear,  a  reasonable  attorney's  fee  in  addition  to  the  wages,  is  not 
unconstitutional  as  being  class  legislation:  Vogel  v.  Pekoe,  157  111. 
339,  42  N.  E.  386,  30  L.  E.  A.  491.  It  should  be  observed  in  this  case 
that  Justice  Magruder  dissented  on  the  authority  of  Hocking  Valley 
Coal  Co.  V.  Eosser,  53  Ohio,  12,  52  Am.  St.  Eep.  622,  41  N.  E.  263, 
wherein  it  is  decided  that  a  statute  giving  the  plaintiff  in  every 
action  for  wages  in  which  he  shall  recover  the  sum  named  in  his  com- 
plaint or  bill  of  particulars  such  costs  as  the  court  may  allow,  not 
exceeding  five  dollars  for  his  attorney's  fees,  if  before  bringing  such 
action  he  has  made  a  written  demand  for  the  sum  due  him,  is  in  con- 
flict with  the  provision  of  the  state  constitution  affirming  the  right 
to  possess  and  protect  property  and  declaring  that  government  is  in- 
stituted for  the  equal  benefit  and  protection  of  all  persons. 

VII.    Prohibiting  Assignment. 

A  statute  prohibiting  the  assignment  of  future  wages  to  become 
due  employees  is  constitutional.  It  does  not  violate  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  nor  section  1  of 
article  1  of  the  constitution  of  Indiana,  declaring  all  men  endowed 
with  certain  inalienable  rights,  among  which  are  life,  liberty  and  pur- 
suit of  happiness:  International  Text-book  Co.  v.  Weissinger,  160  Ind. 
349,  98  Am.  St.  Eep.  334,  65  N.  E.  521,  65  L.  E.  A.  599.  A  statute 
invalidating  assignments  of  wages  to  be  earned  to  secure  loans  of 
less  than  two  hundred  dollars  unless  accepted  in  writing  by  the  em- 
ployer, or  consented  to  in  writing  by  the  wife  of  the  assignor  if  he 
is  married,  is  not  unconstitutional  because  it  exempts  from  its  opera- 
tion national  banks,  banking  institutions  under  the  supervision  of 
the  bank  commissioner,  and  loan  companies  established  by  special 
charters  and  placed  under  such  supervision.  The  legislature  may  be 
supposed  to  have  known  that  the  business  done  by  those  corporations 
would  not  need  regulation  in  the  interest  of  employers  and  employees: 
Mutual  Loan  Co.  v.  Martell,  200  Mass.  482,  128  Am.  St.  Eep.  446,  86 
N.  E.  916. 

A  statute  providing  that  no  assignment  of  wages  or  salaries  shall 
be  valid  unless  in  writing,  signed  and  acknowledged  by  the  assignor, 
and  unless  a  copy  of  the  assignment  and  acknowledgment  is  served 
upon  the  person,  firm  or  corporation  from  which  the  wages  or  salary 
is  due,  and  further  providing  that  if  the  assignor  is  a  married  person, 
the  assignment  must  be  executed  and  acknowledged  by  the  assignor's 
wife  or  husband,  is  an  unconstitutional  abridgment  of  property  rights, 
especially  as  applied  to  individuals  who  receive  large  salaries,  the 
recipients  of  whom  cannot  be  said  to  be  in  need  of  protection  from 
usurers:  Massie  v.  Cessna,  239  111.  352,  130  Am.  St.  Eep.  234,  88  N. 
E.  152,  28  L.  E.  A.,  N.  S.,  1108. 
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VIII.    Prohibiting  Garnishment. 

The  latest  statute  on  the  subject  embraced  in  this  note  is  one  pro- 
hibiting the  garnishment  of  wages  of  railroad  employees.  There 
seems  to  be  only  one  case  in  which  the  constitutionality  of  such  stat- 
ute has  been  questioned.  The  statute  provides  that  "no  garnishment 
shall  be  issued  by  any  court  in  any  cause  where  the  sura  demanded  is 
two  hundred  dollars  or  less,  and  where  the  property  sought  to  be 
reached  is  wages  due  the  defendant  by  any  railroad  corporation,  until 
judgment  shall  have  been  recovered  by  the  plaintiff  against  the  de- 
fendant in  the  action."  The  statute  further  provides  that  "no  rail- 
road corporation  shall  be  required  to  make  answer  to  any  interroga- 
tories propounded  to  it,  in  any  action  against  any  person  to  whom  it 
may  be  indebted  on  account  of  wages  due  for  personal  services,  nor 
shall  any  default  or  other  liabilities  attach  because  of  its  failure  to 
80  answer  in  such  cases,  where  a  writ  of  garnishment  was  issued  or 
served  in  advance  of  the  recovery  by  the  plaintiff  against  the  de- 
fendant, in  any  action  for  two  hundred  dollars  or  less;  and  any  judg- 
ment rendered  against  any  railroad  corporation  for  its  said  failure 
or  refusal  to  make  answer  to  any  garnishment  so  issued  or  served 
before  the  recovery  of  final  judgment  in  the  action  between  the  plain- 
tiff and  defendant  in  the  cases  mentioned  in  section  3447,  shall  be 
void,  and  any  officer  entering  said  judgment  or  who  may  execute  the 
same  shall  be  taken  and  considered  a  trespasser,  and  in  addition 
thereto  may  be  enjoined  by  any  court  having  jurisdiction." 

The  constitutionality  of  the  statute  was  attacked  (White  v.  Mis- 
souri K.  &  T.  R.  R.  Co.,  230  Mo.  287,  130  S.  W.  325,  29  L.  R.  A.,  N.  S., 
874),  on  the  following  grounds:  1.  That  it  is  class  legislation,  in  that 
it  arbitrarily  undertakes  to  separate  wage-earners  who  are  in  the 
employ  of  a  railroad  corporation  from  other  classes  of  people,  and 
even  other  wage-earners,  in  violation  of  the  fourteenth  amendment; 
and  violates  paragraph  53,  article  4,  of  the  constitution  of  Missouri, 
because  it  grants  to  the  railroad  company  immunity  from  garnishment 
not  granted  to  others;  2.  That  it  shuts  the  plaintiff  off  from  pursuing 
his  writ  of  garnishment  against  an  employee  of  a  railroad  company 
when  under  like  circumstances  he  could  attach  the  wages  of  an  em- 
ployer of  any  other  kind  of  corporation  or  of  an  individual;  3.  It 
shuts  him  off  from  running  the  garnishment  to  recover  his  small  debt, 
whereas  a  creditor  with  a  debt  of  over  two  hundred  dollars  could  go 
in  and  recover;  4.  It  shuts  him  off  from  pursuing  a  railroad  company, 
whereas  if  it  were  any  other  kind  of  employer,  the  process  of  gar- 
nishment could  be  used. 

The  court,  however,  decided  that  the  statute  is  not  unconstitutional 
as  arbitrary  class  legislation.  That  the  class  therein  marked  out  for 
favor  is  the  class  of  railroad  employees  covered  by  its  terms.  That 
only  incidentally  the  railroad  company  receives  the  favor  of  freedom 
from  the  annoyance  which  constant  calls  to  answer  as  garnishee  would 
entail,  but  that  the  persons  really  protected  are  the  employees  whose 
wages,  when  they  are  absent  or  have  no  notice  of  suit,  cannot  be  at- 
tached. That  it  is  a  well-established  doctrine  of  the  Missouri  supreme 
court  that  class  legislation  is  not  an  offense  against  the  constitution 
of  the  state  or  of  the  United  States,  if  it  is  based  on  reason  and  in- 
cludes all  persons  or  corporations  coming  within  the  reason.  That  it 
is  impossible  to  make  all  laws  applicable  to  all  persons  or  corpora- 
tions.    That  classes  in  fact  exist,  and  laws  must  be  made  to  apply 
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to  them  as  classes.  "That  the  General  Assembly  does  not  really  create 
the  class,  although  it  is  usually  spoken  of  in  that  way.  That  the  class 
exists  by  its  very  nature  or  inherent  conditions,  and  the  lawmakers 
recognize  the  fact  and  make  the  law  to  suit.  That  if  there  is  reason 
why  a  law  should  be  made  to  apply  to  a  particular  class,  the  law- 
making department  has  authority  to  make  it.  That  the  legislature 
may  recognize  the  existence  of  a  class  within  a  class;  for  a  class 
within  a  class  is  but  a  class,  and  it  may  be  as  well  marked  as 
is  the  larger  class  out  of  which  it  is  formed,  and  if  the  statute  em- 
braces all  those  who  come  within  its  reason,  it  is  not  obnoxious  to 
the  constitution.  Judges  Woodson  and  Gantt  dissented:  White  v. 
Missouri  K.  &  T.  K.  B.  Co.,  230  Mo.  287,  130  S.  W.  325,  29  L.  R.  A., 
N.  S.,  874. 

IX.  Making  Wages  Preferred  Claims. 
The  statute  of  Michigan  of  1887,  No.  94,  enacted:  "That  all  debts 
which  shall  be  owing  for  labor  by  any  person  or  persons  or  corpora- 
tion at  the  time  he,  they,  or  it  shall  become  insolvent,  shall  be  pre- 
ferred claims  against  the  estate  of  such  insolvent  debtor  or  debtors, 
and  have  precedence  in  the  payment  thereof  over  all  debts  owing  by 
such  insolvent  debtor  or  debtors  at  the  time  of  becoming  insolvent, 
which  shall  not  have  become  a  lien  on  such  estate,  or  some  portion 
thereof,  prior  to  the  performance  of  the  labor  for  which  such  debts 
for  labor  shall  be  owing.  In  case  of  suit  upon  any  such  preferred 
claim,  or  any  claim  a  part  of  which  is  preferred  as  above  provided, 
and  the  same  be  prosecuted  to  judgment,  the  court  rendering  judg- 
ment thereon  shall  specify  in  such  judgment  the  part,  portion,  or 
amount  for  which  the  same  is  a  preferred  claim  hereunder  against 
the  estate  of  the  defendant  or  defendants,  and  thereupon  executions 
may  be  issued  from  said  court  requiring  that  the  amount  of  such  pre- 
ferred claim  be  first  made  out  of  the  goods  and  chattels,  and,  for  want 
thereof,  then  of  the  lands  and  tenements  of  the  defendant  or  defend- 
ants therein  named,  and  that  the  remaining  portion  of  such  judg- 
ment, if  any,  shall  be  collected  and  made  under  such  execution  (exe- 
cutions) as  any  other  unpreferred  claim  is  required  to  be  collected 
and  made  under  the  statute  in  such  case  made  and  provided.  Any 
surplus  arising  from  the  sale  of  property  under  any  such  execution 
shall  be  disposed  of  according  to  law,  etc."  It  was  decided  that  the 
act  was  void  (1)  for  the  reason  that  it  provided  no  method  for  deter- 
mining questions  of  insolvency  and  preferences  between  those  who 
alone  are  interested  in  those  issues,  namely,  all  creditors;  and  (2)  that 
to  make  a  judgment  conclusive  upon  a  lienor,  without  making  the 
lienor  a  party  to  the  action,  would  be  in  direct  violation  of  the  con- 
stitutional provision  that  "no  person  shall  be  deprived  of  his  property 
without  due  process  of  law":  Fisher  v.  Wineman,  125  Mich.  642,  84 
N.  W.  1111,  52  L.  E.  A.  192. 
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CENTRAL    NEW    YORK    TELEPHONE    AND    TELE- 
GRAPH COMPANY  V.  AVERILL. 
[199  N.  Y.  128,  92  N.  E.  211.] 

RESTRAINT  OF  TRADE— Partial  Restraint.— While  a  Con- 
tract in  general  restraint  of  trade  is  illegal  and  void,  the  law  permits 
contracts  in  partial  restraint  of  trade,  under  some  circumstances, 
where  they  are  not  unreasonable  and  are  supported  by  suflScient  con- 
sideration,    (p.  880.) 

RESTRAINT  OF  TRADE — Partial  Restraint. — Where  the  Busi- 
ness to  which  a  contract  relates  is  of  such  a  character  that  it  cannot 
be  subjected  even  to  the  partial  restraint  which  is  contemplated  with- 
out injury  to  the  public  interest,  then  such  partial  restraint  cannot  be 
tolerated,     (p.  880.) 

TELEGRAPHS  AND  TELEPHONES— Contract  in  Restraint  of 
Trade. — Telegraph  and  telephone  companies  are  public  service  cor- 
porations, affected  by  a  public  interest,  and  hence  contracts  tending 
to  restrict  the  free  and  general  use  of  their  lines  are  invalid,  (p. 
881.) 

TELEGRAPHS  AND  TELEPHONES— Contracts  In  Restraint  of 
Use. — The  feature  of  a  telephone  system  which  constitutes  its  public 
value  and  affects  it  with  a  public  interest  is  its  ability  to  bring  each, 
customer  into  vocal  communication  with  others,  the  usefulness  of  the 
service  being  directly  proportionate  to  the  number  of  persons  who 
can  be  reached  thereby,  and  its  franchise  is  granted  because  of  this 
element.  Any  contract  by  which  a  telephone  company  seeks  the 
exclusion  of  any  other  telephone  service  from  the  premises  of  its 
customers  is  against  public  policy,  and  in  restraint  of  trade,  and 
therefore  void.     (p.  883.) 

CONTRACTS — Void  in  Part — Separable  Provisions. — A  con- 
tract is  not  altogether  void  because  of  a  void  provision,  if  that  pro- 
vision can  be  separated  from  the  rest  of  the  contract.  A  lawful 
promise  made  for  a  lawful  consideration  is  not  invalid  by  reason  only 
of  an  unlawful  promise  being  made  at  the  same  time  and  for  the 
same  consideration,     (p.  885.) 

RESTRAINT  OF  TRADE— Contracts  Void  in  Part.— The  pro- 
visions of  a  contract  whereby  a  telephone  company  installs  a  system 
in  a  hotel  upon  a  covenant  by  the  hotel  proprietor  to  subscribe  to 
the  service  for  nine  years,  and  a  provision  of  the  same  contract 
prohibiting' him  during  such  time  from  installing  or  using  the  system 
of  any  other  telephone  company,  are  separable,  and  while  the  latter 
is  void  as  being  in  restraint  of  trade,  such  invalidity  does  not  affect 
the  other  provision,     (p.  886.) 

APPEAL — Direction  for  Judgment. — Where  all  the  facts  neces- 
sary to  a  complete  determination  of  the  controversy  are  found  by 
the  trial  court,  and  there  is  no  dispute  as  to  the  facts,  the  only  ques- 
tions being  those  of  law,  a  new  trial  will  not  be  ordered,  but  th» 
entry  of  the  proper  judgment  directed,     (pp.  886,  887.) 

A.  H.  Covvie,  for  the  appellants. 

Edwin  Nottingham,  for  the  respondent. 

131  WILLARD  BARTLETT,  J.  This  is  a  suit  in  eqnity 
for  an  injunction  to  restrain  the  defendants  from  permitting 
the  introduction  of  any  other  telephone  system  except  that 
furnished  by  the  plaintiff  corporation  in  the  Yates  Hotel  in 
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the  city  of  Syracuse.  On  August  18,  1902,  the  parties  entered 
into  a  written  contract  for  the  rendition  of  telephone  service 
in  the  hotel  by  the  plaintiff,  including  the  maintenance  of  a 
private  hotel  telephone  exchange  therein  for  a  period  of  nine 
years.  The  contract  contained  the  ordinary  subscriber's 
'^^  agreement  such  as  is  in  common  use  by  telephone  com- 
panies, but  the  only  part  which  it  is  necessary  to  consider  on 
the  present  appeal  is  a  provision,  which,  for  convenience,  I 
shall  call  the  exclusive  clause,  reading  as  follows: 

"It  is  understood  and  agreed  by  both  of  the  parties  hereto 
that  the  switchboard,  apparatus,  wires,  cables  and  fixtures 
furnished  under  this  contract  shall  be  and  remain  the  property 
of  said  Central  New  York  Telephone  and  Telegraph  Com- 
pany, and  that  the  instruments  and  apparatus  are  placed  in 
said  Yates  Hotel  for  the  purpose  herein  named,  and  that  no 
instruments  or  wires  other  than  those  furnished  by  the  first 
party  are  to  be  placed  or  maintained  in  said  hotel  or  connected 
with  or  maintained  in  connection  with  said  switchboard, 
apparatus  or  fixtures,  and  that  said  instruments,  appara- 
tus, line  or  fixtures  of  the  first  party  are  not  to  be  con- 
nected with  or  used  in  connection  with  any  exchange,  office 
or  telephone,  except  those  of  the  first  party,  or  its  connections, 
and  only  by  lines  connecting  said  switchboard  with  the  com- 
pany's office  and  switchboard  as  within  provided." 

There  was  also  a  provision  in  the  contract  under  which  the 
defendants  claimed  the  right  to  terminate  it  by  giving  thirty 
days'  written  notice  to  the  plaintiff  that  they  desired  so  to  do. 
It  is  not  necessary  to  discuss  this  provision  further  than  to  say 
that  the  trial  judge  decided  that  it  did  not  give  the  defend- 
ants the  right  which  they  claimed  to  terminate  the  contract. 
The  telephone  system  of  the  plaintiff  and  the  private  hotel 
telephone  exchange  were  duly  installed  in  the  Yates  Hotel 
under  the  contract,  and  no  controversy  appears  to  have  arisen 
under  the  contract  until  about  the  time  of  the  commeneement 
of  this  action  in  May,  1906,  when  another  telephone  system 
became  available  to  the  inhabitants  of  Syracuse.  The  defend- 
ants thereupon  manifested  an  intention  to  introduce  this  other 
system  in  the  Yates  Hotel,  and  their  threat  to  do  so  led  to  the 
institution  of  the  present  action,  in  which  the  plaintiff  sought 
to  enforce  the  exclusive  clause  in  the  contract  which  has 
already  been  quoted.  The  defendants  pleaded  a  termination 
of  the  contract  by  reason  of  the  service  of  a  thirty  days' 
*^^  notice  thereunder,  and  also  that  the  contract  was  invalid 
and  illegal,  "as  void  as  against  public  policy,  for  the  reasons 
that  the  provisions  thereof  which  in  substance  purport  to  con- 
fer upon  the  plaintiff  an  exclusive  right  to  maintain  a  tele- 
phone system  and  furnish  telephone  service  in  the  Yates  Hotel 
tend  to  destroy  competition  in  the  telephone  business  and  are 


880  139  American  State  Reports.  ^     [New  York, 

discriminatory,  and  therefore  void    and  contrary  to  public 
policy." 

Upon  the  trial  the  court  at  special  term  held:  (1)  That 
the  contract  was  not  terminable  by  the  defendants  under  the 
thirty-day  clause  contained  in  the  printed  portion  thereof; 
(2)  that  the  exclusive  clause  wa.s  illegal  and  void  in  so  far  as 
it  purported  to  grant  to  the  plaintiff  the  exclusive  right  to 
maintain  a  telephone  system  in  the  Yates  Hotel  and  the  ex- 
clusive right  to  furnish  telephone  service  thereto;  and  (3) 
that  the  rights  in  the  Yates  Hotel  granted  to  the  plaintiff 
by  the  exclusive  clause  constituted  an  inseparable  part  of  the 
consideration  for  the  contract,  and  that,  therefore,  the  contract 
was  wholly  illegal  and  void.  Judgment  was  thereupon  ren- 
dered dismissing  the  complaint  and  awarding  costs  to  the 
defendants.  This  judgment  has  been  reversed  by  the  ap- 
pellate division,  which  has  held,  one  member  of  the  court 
dissenting,  that  the  exclusive  clause  is  not  open  to  any  legal 
objection  whatsoever,  but  is  a  valid  agreement  which  the 
plaintiff  is  entitled  to  enforce.  We  are  therefore  called  upon 
to  determine,  as  between  these  conflicting  views,  which  is  right. 

There  is  a  finding  in  accordance  with  the  allegations  of  the 
complaint,  and  to  which  no  exception  is  taken,  to  the  effect 
that  the  plaintiff  installed  the  private  hotel  telephone  ex- 
change in  the  Yates  Hotel  at  an  expense  of  two  thousand  seven 
hundred  dollars,  which  it  was  induced  to  incur  by  reason  of, 
and  in  reliance  upon,  the  nine-year  term  of  service  provided 
for  in  the  contract  and  the  exclusive  telephone  privilege 
thereby  granted;  and  that  "the  plaintiff  would  not  have  in- 
stalled in  said  hotel  said  private  telephone  exchange  and  in- 
curred said  expense  in  so  doing  if  it  had  understood  said 
contract  might  be  terminated  by  the  defendants  on  thirty 
days'  notice  after  the  expiration  of  one  ^^^  j'ear  from  the 
commencement  thereof,  or  that  the  telephone  privilege  given 
by  it  was  not  exclusive. ' ' 

It  is  manifest  that  the  exclusive  clause  is  a  contract  in 
restraint  of  trade.  It  prevents  anyone  in  the  Yates  Hotel 
from  having  telephone  communication  with  customers  of  other 
telephone  companies  than  the  plaintiff.  It  prevents  the  per- 
sons served  by  such  other  companies  from  having  telephonic 
communication  with  the  Yates  Hotel.  It  likewise  destroys 
competition  by  shutting  out  all  rivals  of  the  plaintiff. 

The  restraint  of  trade  thus  effected,  however,  is  only  par- 
tial; and  while  a  contract  in  general  restraint  of  trade  is 
still  deemed  illegal  and  void,  the  law  permits  contracts  in 
partial  restraint  of  trade,  under  some  circumstances,  where 
they  are  not  unreasonable  and  are  supported  by  sufficient  con- 
sideration: Oregon  Steam  Nav.  Co.  v.  Winsor,  20  Wall.  64, 
22  L.  ed.  315;  Diamond  Match  Co.  v.  Roeber,  106  N.  Y. 
473,  60  Am.  Rep.  4G4,  13  N.  E.  419 ;  Leslie  v.  Lorillard,  110 
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N.  Y.  519,  18  N.  E.  363,  1  L.  R.  A.  456 ;  Wood  v.  Whitehead 
Brothers  Co.,  165  N.  Y.  545,  59  N.  E.  357.  The  respondent 
contends  that  the  exclusive  clause  here  in  controversy  belongs 
to  the  class  of  contracts  in  partial  restraint  of  trade  which 
have  thus  been  sanctioned  by  the  courts ;  but  this  view  leaves 
out  of  sight  an  essential  difference  which  cannot  be  disre- 
garded. Where  the  business  to  which  the  contract  relates  is 
of  such  a  character  that  it  cannot  be  subjected  even  to  the 
partial  restraint  which  is  contemplated  without  injury  to  the 
public  interest,  then  such  partial  restraint  cannot  be  tolerated : 
West  Virginia  Transp.  Co.  v.  Ohio  River  Pipe  Line  Co.,  22 
W.  Va.  600,  46  Am.  Rep.  527.  In  the  case  cited  it  is  de- 
clared that  all  the  authorities  warrant  the  inference  "that 
if  there  be  any  sort  of  business,  which  from  its  peculiar  char- 
acter can  be  restrained  to  no  extent  whatever  without  preju- 
dice to  the  public  interest,  then  the  courts  would  be  compelled 
to  hold  void  any  contract  imposing  any  restraint,  however 
partial,  on  this  particular  business;  provided,  of  course,  it 
be  shown  clearly  that  the  peculiar  business  thus  attempted  to 
be  restrained  is  of  such  a  character  that  any  restraint  upon 
it,  however  partial,  must  be  regarded  by  the  court  as  prejudi- 
cial to  the  public  ^^^  interest."  The  court  then  proceeds  to 
inquire  whether  there  are  any  sorts  of  business  of  this  peculiar 
character,  and  concludes  that  such  is  the  nature  of  the  busi- 
ness carried  on  by  railroad  and  telegraph  companies. 

The  business  of  a  telephone  company,  in  its  broader  aspects, 
at  least,  is  legally  indistinguishable  from  that  of  a  telegraph 
company,  the  telephone  being  a  telegraph  in  all  essential  par- 
ticulars. In  New  Jersey  it  has  been  held  that  a  corporation 
organized  under  an  act  to  incorporate  and  regulate  telegraph 
companies,  and  authorized  thereby  to  exercise  the  power  of 
eminent  domain,  may  condemn  lands  for  a  telephone  line, 
although  telephones  are  not  mentioned  in  the  statute:  Duke 
V.  Central  New  Jersey  Tel.  Co.,  53  N.  J.  L.  341,  21  Atl.  460, 
11  L.  R.  A.  664.  In  this  state  the  statutory  provisions  for  the 
incorporation  of  telegraph  and  telephone  companies  are  con- 
tained in  the  same  article  and  section  of  the  transportation 
corporations  law,  and  the  same  provisions  for  the  exercise  of 
the  power  of  eminent  domain  and  the  occupancy  of  the  public 
roads,  streets  and  highways  apply  to  each:  Art.  9,  sees.  100, 
102.  Wherever  the  character  and  functions  of  telegraph 
companies  have  been  considered  by  the  courts,  the  prevailing 
opinion  has  been  that  they  are  to  be  deemed  public  service 
corporations,  affected  by  a  public  interest,  and  hence  that  con- 
tracts tending  to  restrict  the  free  and  general  use  of  their  lines 
are  invalid.  The  same  doctrine  is  equally  applicable  to  the 
business  of  telephone  companies.  In  the  case  of  Western 
Union  Tel.  Co.  v.  Chicago  etc.  R.  R.  Co.,  86  111.  246,  29  Am. 
Rep.  28,  the  contract  provided  that  the  railroad    company 
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would  furnish  and  erect  telegraph  poles  and  wires  along  its 
railroad  for  the  telegraph  company,  and  assured  to  the  latter 
an  exclusive  right  of  way  along  the  railroad,  so  far  as  it  legally 
might  do  so.  The  court  held  that,  so  far  as  this  contract  pre- 
cluded the  railroad  company  from  permitting  other  telegraph 
companies  to  place  wires  on  the  same  poles,  it  was  valid,  but 
that  it  was  contrary  to  public  policy  if  construed  as  prevent- 
ing another  telegraph  company  from  erecting  a  line  of  its  own 
along  the  railroad's  right  of  way.  To  the  same  effect  is  St. 
Louis  &  Cairo  R.  R.  Co  v.  i3«  Postal  Tel.  Co.,  173  111.  508, 
51  N.  E.  382,  where  a  contract  of  lease  by  a  railroad  company 
with  a  telegraph  company,  whereby  the  railroad  company 
gave  the  telegraph  company  the  exclusive  use  of  the  railroad 
right  of  way,  was  held  to  be  void  upon  grounds  of  public 
policy,  as  being  in  restraint  of  trade  and  creating  a  monopoly. 
A  similar  contract  was  condemned  on  the  same  grounds  in 
Western  Union  Tel.  Co.  v.  American  Union  Tel.  Co.,  65  Ga. 
160,  38  Am.  Rep.  781,  where  the  court  said:  "Shall  the  means, 
then,  by  which  it  (information)  is  transmitted,  be  monopolized 
by  a  contract?  ....  "When  such  exclusive  rights  exist,  or 
such  monopolies  are  established,  the  same  should  be  done  by 
legislative  grant  and  not  by  an  individual  contract."  The 
likeness  between  telegraph  companies  and  telephone  com- 
panies is  pointed  out  by  the  supreme  court  of  New  Jersey  in 
Duke  V.  New  Jersey  Tel.  Co.,  53  N.  J.  L.  311,  21  Atl.  460,  11 
L.  R.  A.  664,  and  by  the  supreme  court  of  Nebraska  in  State 
V.  Nebraska  Tel.  Co.,  17  Neb.  126,  52  Am.  Rep.  404,  22  N.  W. 
237,  w^here  it  is  held  that  a  telephone  company  is  bound, 
under  the  doctrines  of  the  common  law,  to  furnish  a  telephone 
instrument  to  any  person  who  desires  to  become  a  subscriber, 
who  tenders  a  full  compliance  with  the  rules  established  for 
other  subscribers,  and  is  willing  and  able  to  pay  the  lawful 
rates  for  telephone  service. 

The  limitation  of  the  modern  doctrine  which  sanctions  cer- 
tain contracts  in  partial  restraint  of  trade  is  aptly  illustrated 
by  the  case  of  Chicago  Gaslight  Co.  v.  People's  Gaslight  Co., 
121  111.  530,  2  Am.  St.  Rep.  124,  13  N.  B.  169.  A  gas  com- 
pany agreed  with  another  gas  company  that  during  a  period 
of  one  hundred  years  it  would  not  lay  any  gas  mains  or  pipes 
or  furnish  any  illuminating  gas  in  the  M'est  division  of  the 
city  of  Chicago.  This  contract  was  adjudged  invalid  by  the 
supreme  court  of  Illinois,  which  said:  "The  ordinary  rule, 
that  contracts  in  partial  restraint  of  trade  are  not  invalid, 
does  not  apply  to  corporations  like  appellant  and  appellee, 
because  they  were  engaged  in  a  public  business  and  in  fur- 
nishing that  which  was  a  matter  of  public  concern  to  all  the 
inhabitants  of  the  city." 

The  telephone  is  a  scientific  agency  for  the  transmission  of 
**''  human  speech  over  distances  a  thousand-fold  greater  than 
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could  be  covered  by  the  unaided  voice.  Interesting,  strange 
and  marvelous  as  the  invention  seemed  when  made,  it  is  im- 
probable to  the  last  degree  that  the  state  would  ever  have 
granted  the  right  to  exercise  the  power  of  eminent  domain 
to  telephone  companies,  or  have  permitted  them  permanently 
to  occupy  the  public  streets  or  highways,  if  the  only  commu- 
nication feasible  had  been  between  each  customer  and  a  single 
other  customer.  The  feature  of  the  modern  telephone  system 
which  constitutes  its  public  value  and  affects  it  with  a  public 
interest  is  its  ability  to  bring  each  customer  into  vocal  com- 
munication with  hundreds  and  oftentimes  thousands  of  others. 
This  makes  it  an  instrument  of  great  public  convenience  and 
utility,  the  usefulness  of  the  service  offered  by  each  company 
being  directly  proportionate  to  the  number  of  persons  who 
can  be  reached  thereby.  The  franchise  having  been  granted 
because  of  this  very  element — that  is  to  say,  the  capacity  to 
serve  the  community  so  generally  by  serving  so  large  numbei 
of  individuals  constituting  the  community — it  cannot  be  tole- 
rated that  any  grantee  of  the  franchise  shall  exercise  it  in 
such  a  way  as  to  lessen  the  value  of  the  telephone  as  an  in- 
strumentality of  service  to  the  public.  If  a  telephone  com- 
pany may  contract  for  the  exclusion  of  any  other  telephone 
service  from  the  premises  of  its  customers,  it  may  thus  deprive 
all  those  customers  of  telephone  communication  with  every 
person  who  takes  telephone  service  from  rival  concerns,  and 
;thus  prevent  just  what  all  telephone  franchises  are  designed 
to  promote — that  is,  the  availability  to  every  member  of  the 
community  who  desires  it  and  can  afford  to  pay  for  it,  of  the 
most  extensive  telephone  service  attainable. 

In  return  for  the  franchise  which  a  telephone  corporation 
receives  from  the  state — including,  as  it  does,  the  privilege  of 
occupying  highways  and  the  right  to  exercise  the  power  of 
eminent  domain — it  undertakes  to  furnish  each  customer 
with  telephone  service  to  as  many  other  customers  as  it  can 
obtain  at  the  rates  which  the  law  permits  it  to  charge ;  and 
^^®  the  law  implies  an  obligation  on  its  part  to  do  nothing  to 
lessen  the  facilities  of  the  public  to  procure  a  more  widely 
extended  service.  While  it  may,  of  course,  adopt  every 
proper  expedient  to  enlarge  its  own  business,  this  does  not 
include  the  right  to  pursue  a  policy  of  exclusion  which  is  dis- 
tinctly injurious  to  the  public  by  restricting  their  circle  of 
communication  by  teleplione.  It  matters  not  that  the  cus- 
tomer may  be  willing  to  agree  to  exclude  others  or  that  the 
contract  to  do  so  is  supported  by  a  sufficient  consideration  as 
between  the  parties.  The  evil  in  such  an  agreement  is  its 
antagonism  to  the  interests  of  the  public.  If  a  telephone 
company  may  make  a  contract  of  exclusion  with  one  of  its 
customers,  it  may  make  .such  a  contract  with  all.  and  thus 
preclude  all  from  any  telephonic  communication  with  persons 
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who  happen  to  be  served  by  a  rival  company.  It  is  true  that 
the  customers  who  had  voluntarily  entered  into  the  agreement 
of  exclusion  would  have  no  just  ground  of  complaint  them- 
selves ;  but  how  about  the  customers  of  the  rival  company  who 
are  thereby  shut  oiit  from  communication  by  telephone  with 
their  neighbors?  They  are  not  parties  to  the  contract  and  yet 
they  suffer  its  consequences,  although  they  constitute  a  por- 
tion of  the  public  for  whose  benefit  the  franchise  was  granted 
to  the  corporation,  whose  action  deprives  them  of  the  more 
extended  telephone  service  which  otherwise  they  might  enjoy. 

It  is  on  this  broad  ground  that  I  think  we  ought  to  con- 
demn the  exclusive  clause  of  this  contract  as  against  public 
policy,  and,  therefore,  void.  It  tends  to  nullify  the  considera- 
tion moving  to  the  public  for  the  grant  of  the  franchise,  by 
lessening  the  sphere  of  telephonic  service ;  and  it  is  impossible 
to  regard  a  contract  as  consistent  with  public  policy  which 
would  defeat  the  very  policy  that  induced  the  state  to  bring 
one  of  the  parties  to  the  contract  into  existence  as  a  public 
service  corporation. 

If,  as  we  have  seen,  a  railway  corporation  may  not  contract 
with  a  telegraph  company  to  exclude  all  other  telegraph  com- 
panies from  its  right  of  way,  it  is  difficult  to  perceive  why  it 
should  be  permissible  for  the  proprietors  of  a  hotel  to  contract 
^^®  with  a  telephone  company  to  exclude  all  other  telephone 
companies  from  the  hotel  premises.  There  is  no  stronger  in- 
ducement to  the  managers  of  a  public  service  corporation  to 
serve  the  public  well  than  a  healthy  apprehension  that  a  rival 
concern  will  do  so.  It  is  sometimes  argued  that  the  presence 
of  two  telephone  systems  in  a  given  district  is  a  disadvantage 
to  the  community,  which  is  best  served  by  one  system  reachinor 
all  subscribers;  but  one  system  will  never  be  made  to  reach 
all  subscribers  as  cheaply  as  would  otherwise  be  the  case  if  the 
possibility  of  competition  is  destroyed. 

To  recapitulate  the  reasons  which  lead  to  the  conclusion  that 
this  contract  (the  exclusive  clause)  is  injurious  to  the  public 
interest  generally,  the  argument  may  be  simply  stated.  The 
public  franchises  which  telephone  corporations  enjoy  are 
granted  to  promote  the  transmission  of  vocal  messages  between 
the  largest  numbers  of  persons  who  can  be  brought  into  com- 
munication with  one  another  under  satisfactory  economic  con- 
ditions. This  purpose  is  frustrated  by  any  agreement  which 
operates  to  prevent  the  rendition  of  telephone  service  where, 
otherwise  it  could  be  obtained.  A  contract  between  a  tele- 
phone corporation  and  one  of  its  subscribers  whereby  the 
latter  excludes  all  other  telephone  service  from  his  premises 
deprives  all  the  patrons  of  that  other  telephone  service  from 
telephonic  communication  with  such  subscriber  and  all  the 
occupants  of  his  premises.  Though  the  number  affected  by 
one  such  exclusive  contract  may  not  be  large,  if  exclusion 
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may  be  exacted  from  one  customer,  it  may  be  exacted  from 
all,  and  so  a  corporation  first  in  the  field  might  establish  a 
monopoly  to  the  detriment  of  a  large  proportion  of  the  com- 
munity and  their  deprivation  of  telephonic  intercommunica- 
tion. This  illustration  serves  to  show  the  danger  to  the  pub- 
lic which  would  arise  from  permitting  any  such  exclusive 
contracts  at  all.  The  validity  of  a  single  one  cannot  be  recog- 
nized without  peril  to  the  public  interest. 

In  the  courts  below  much  importance  was  attached  to  the 
case  of  Lough  v.  Outerbridge,  143  N.  Y.  271,  42  Am.  St.  Rep. 
712,  38  N.  E.  292,  25  L.  R.  A.  674,  as  an  authority  in  support 
of  the  validity  of  the  exclusive  clause  in  the  present  ^'***  con- 
tract. In  that  case  it  was  held  that  a  contract  the  tendency 
of  which  was  to  prevent  competition  in  the  carriage  of  goods 
by  ocean  steamers  running  between  New  York  and  Barbadoes 
was  not  such  a  contract  in  restraint  of  trade  as  to  be  con- 
trary to  public  policy,  inasm.uch  as  the  rates  charged  by  the 
defendant  were  not  unreasonable.  The  case,  however,  is 
readily  distinguished  from  the  case  at  bar.  It  did  not  relate 
to  the  conduct  of  the  business  of  a  public  service  corporation 
or  the  business  of  a  corporation  in  any  wise  affected  with  a 
public  interest.  Here  the  parties  directly  and  indirectly 
affected  are  telephone  corporations,  whose  operations  continu- 
ously and  intimately  concern  the  interests  of  the  community 
which  they  undertake  to  serve  and  in  the  broadest  sense  the 
interests  of  the  public  at  large. 

Having  reached  the  conclusion  that  the  exclusive  clause  of 
the  contract  in  controvers}'^  is  void,  we  are  brought  to  the 
question  whether  its  invalidity  necessarily  avoids  the  whole 
contract.  I  think  that  it  does  not.  The  rule  applicable  to 
the  solution  of  this  question  was  admirably  stated  by  Mr.  Jus- 
tice Willes  in  Pickering  v.  Ilfracombe  Ry.  Co.,  L.  R.  3  C.  P. 
250,  where  he  said :  ' '  The  general  rule  is  that,  where  you  can- 
not sever  the  illegal  from  the  legal  part  of  a  covenant,  the 
contract  is  altogether  void;  but  where  you  can  sever  them, 
whether  the  illegality  be  created  by  statute  or  by  the  common 
law,  you  may  reject  the  bad  part  and  retain  the  good."  Sir 
Frederick  Pollock,  in  his  treatise  on  the  Principles  of  Con- 
tract, page  367,  says:  "A  lawful  promise  made  for  a  lawful 
consideration  is  not  invalid  by  reason  only  of  an  unlawful 
promise  being  made  at  the  same  time  and  for  the  same  con- 
sideration." In  Price  v.  Green,  16  Mees.  &  W.  346,  the  de- 
fendant's testator  had  covenanted  not  to  carry  on  the  trade 
of  a  perfumer,  toy  man  or  hair  merchant  within  the  cities 
of  London  or  Westminster,  or  within  six  hundred  miles  there- 
from. The  exchequer  chamber,  affirming  the  judgment  of  the 
court  of  exchequer,  held  that  this  covenant  was  divisible, 
being  good  as  far  as  it  related  to  the  cities  of  London  and 
Westminster,  but  void  as  to  the  six  hundred  miles;  and  upon 
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evidence  *"**  that  the  person  bound  had  carried  on  trade  in 
the  city  of  London,  it  was  held  that  he  was  liable  in  damages 
for  such  breach  of  the  contract.  In  Leavitt  v.  Palmer,  3  N. 
Y.  19,  51  Am,  Dec,  333,  it  was  said  by  Bronson,  J.,  that 
"where  a  deed  or  other  contract  contains  distinct  undertak- 
ings, some  of  which  are  legal  and  some  illegal,  the  former  will, 
in  certain  cases,  be  upheld,  though  the  latter  are  void";  and 
in  Oregon  Steam  Navigation  Co,  v,  Winsor,  20  Wall,  64,  22 
L,  ed.  315,  Chitty's  statement  of  the  nile  applicable  to  the 
divisibility  of  contracts  is  quoted  with  approval,  where  he 
says  "that  agreements  in  restraint  of  trade,  whether  under 
seal  or  not,  are  divisible ;  and,  accordingly,  it  has  been  held 
that  when  such  an  agreement  contains  a  stipulation  which  is 
capable  of  being  construed  divisibly,  and  one'  part  thereof 
is  void  as  being  in  restraint  of  trade,  whilst  the  other  is  not, 
the  court  will  give  effect  to  the  latter,  and  will  not  hold  the 
agreement  to  be  void  altogether."  It  does  not  seem  necessary 
to  specify  numerous  other  authorities  which  might  be  cited 
to  sustain  the  severance  of  the  illegal  part  of  this  contract 
from  the  portions  which  are  legal. 

If  I  am  right  in  thinking  that  they  may  thus  be  severed  it 
follows  that,  upon  the  facts  as  they  appeared  without  dispute 
on  the  trial,  the  plaintiff  was  not  entitled  to  enjoin  the  de- 
fendants from  introducing  into  the  Yates  Hotel  other  tele- 
phone instruments  than  those  which  the  plaintiff  had  fur- 
nished under  the  contract.  On  the  other  hand,  inasmuch  as 
the  defendants  admitted  that  they  proposed  to  discontinue 
and  abandon  the  use  of  the  private  hotel  exchange  with  which 
the  plaintiff  had  equipped  the  Yates  Hotel,  the  plaintiff  was 
entitled  to  prevent  such  discontinuance  and  abandonment. 
In  other  words,  the  plaintiff  was  entitled  to  a  part  of  the 
relief  which  it  claimed,  but  not  all.  It  could  lawfully  insist 
that  the  defendants  should  retain  and  continue  to  employ  its 
telephone  exchange  and  telephone  system,  but  it  could  not 
lawfully  prevent  the  defendants  from  admitting  other  tele- 
phone systems  or  placing  other  telephone  exchanges  in  their 
premises.  Under  these  circumstances,  the  only  remaining 
inquiry  is,  "What  relief  can  be  afforded  upon  the  present  ap- 
peal ^'^^  to  the  defendants,  who  are  under  a  legal  obligation 
to  comply  with  every  portion  of  their  contract  with  the  plain- 
tiff except  that  portion  which  relates  to  the  exclusion  of  other 
telephones  ? 

All  the  facts  necessary  to  a  complete  determination  of  the 
controversy  between  the  parties  were  found  by  the  trial  judge. 
There  was  really  no  dispute  as  to  the  facts.  The  only  ques- 
tions as  to  which  the  parties  were  at  variance  were  questions 
of  law  relating  to  the  validity  of  the  exclusive  clause  of  the 
contract  and  its  effect,  if  invalid,  upon  the  remainder  of  the 
agreement.    Under  these  circumstances  the  trial  court,  hav- 
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ing  denied  to  the  plaintiff  any  right  of  relief  whatever,  the 
appellate  division  properly  reversed  the  judgment.  Instead 
of  granting  a  new  trial,  however,  we  think  it  should  have 
directed  judgment  for  the  plaintiff  as  prayed  for  in  the  com- 
plaint, except  so  far  as  the  complaint  sought  to  enforce  the 
exclusive  clause  of  the  contract;  that  is  to  say,  it  should  have 
directed  judgment  awarding  the  plaintiff  an  injunction 
against  the  removal  of  the  plaintiff's  telephone  system  and 
appliances  from  the  Yates  Hotel  or  their  severance  from  the 
plaintiff's  general  telephone  system  and  against  any  adverse 
interference  therewith.  To  this  extent  the  plaintiff  is  clearly 
entitled  to  relief;  and  in  an  equity  suit,  where  there  is  no 
controversy  as  to  the  facts  and  they  have  all  been  judicially 
ascertained  and  established  in  the  form  of  findings,  there  is 
no  occasion  to  send  the  case  back  for  a  new  trial  and  thus  put 
the  parties  needlessly  to  further  labor  and  expense.  The 
order  of  the  appellate  division  should,  therefore,  be  modified 
so  as  to  reverse  the  judgment  of  the  special  term  and  (instead 
of  granting  a  new  trial)  direct  judgment  for  the  plaintiff  to 
the  extent  indicated  in  this  opinion,  without  costs  to  either 
party. 

Cullen,    C.  J.,    Ilaight,    Hiscock  and    Chase,  JJ.,  concur; 
Gray,  J.,  not  voting. 

Ordered  accordingly. 


The  Validity  of  Contracts  in  'Restraint  of  Trade  is  considered  in  mono- 
graphic notes  to  the  following  cases:  Harding  v.  American  Glucose 
Co.,  74  Am.  St.  Rep.  2^5,  Angler  v.  Webber,  92  Am.  Dec.  751,  Pike 
V.  Thomas,  7  Am.  Dec.  743,  and  Smalley  v.  Greene,  35  Am.  Eep.  269, 

Contracts  in  General  Restraint  of  Trade  are  Void,  but  Contracts  in 
Partial  Ilestraint  of  Trade,  regulating  it  to  a  reasonable  extent  within 
a  certain  locality,  have  been  upheld:  Threlkeld  v.  Steward,  24  Okl. 
4C3,  138  Am.  St.  Rep.  888;  Merchants'  Ice  &  Cold  Storage  Co.  v. 
Rohrman,  138  Ky.  530,  137  Am.  St.  Rep.  390;  Taylor  Iron  &  Steel 
Co.  V.  Nichols,  73  N.  J.  Eq.  684,  133  Am.  St.  Rep.  753;  Biitterick  Pub- 
lishing Co.  V.  Fisher,  203  Mass.  122,  133  Am.  St.  Rep.  283;  Nicolson 
V.  Ellis,  110  Md.  322,  132  Am.  St.  Rep.  445;  Superior  Coal  Co.  v. 
Darlington  Lumber  Co.,  236  111.  83,  127  Am.  St.  Rep.  275.  The  valid- 
ity of  such  a  contract  depends  upon  whether  the  restraint  is  reason- 
able. If  it  is,  the  contract  is  legal;  if  it  is  not,  the  contract  is 
illegal:  Merchants'  Ice  &  Cold  Storage  Co.  v.  Rohrman,  138  Ky. 
530,  137  Am.  St.  Rep.  390;  and  it  will  not  be  enforced  unless  the 
restraint  is  no  more  extensive  than  is  reasonably  required  to  protect 
the  interests  of  the  party  in  favor  of  whom  it  is  given,  and  not  so 
large  as  to  interfere  with  the  interests  of  the  public:  Taylor  Iron  & 
Steel  Co.  v.  Kichols,  73  N.  J.  Eq.  684,  133  Am.  St.  Rep.  753.  A  con- 
tract restraining  tlie  practice  of  medicine  and  surgery  in  a  particular 
locality,  within  a  reasonable  area,  is  valid:  Threlkeld  v.  Steward,  24 
Okl.  4U3,  138  Am.  St.  Rep.  888;  or  between  a  manufacturer  of  patterns 
for  garments  and  the  owner  of  the  largest  dry-goods  store  in  a  city 
that  the  latter  will  keep  on  sale  the  patterns  of  the  former  and  none 
other,  and  will  not  permit  the  sale  of  any  other  in  his  store:  But- 
terick  Publishing   Co.   v.   Fisher,  203   Mass.    122,   133   Am.   St.   Rep. 
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283.  But  if  the  interests  of  the  public  are  affected,  the  contract  is 
void,  as  where  one  corporation  purchases  the  plants  which  manufac- 
ture all  but  five  or  ten  per  cent  of  the  ice  used  in  a  large  city,  with 
an  agreement  that  the  sellers  will  not  engage  in  that  business  in 
the  city  for  the  next  ten  years,  although  the  price  of  ice  was  not 
changed  and  no  attempt  was  made  to  control  the  independent  com- 
panies: Merchants'  Ice  &  Cold  Storage  Co.  v.  Rohrraan,  138  Ky.  530, 
137  Am.  St.  Rep.  390;  and  so  an  agreement  between  fire  insurance 
companies  to  control  the  business,  and  fix  and  regulate  prices,  or  limit 
or  eliminate  competition,  within  a  certain  area,  is  void:  Attorney 
General  v.  Firemen's  Ins.  Co.,  74  N.  J.  Eq,  372,  135  Am.  St.  Rep.  70S; 
the  public  being  interested  in  the  subject  matter  of  the  contracts. 

Any  Agreement  or  Combination  Between  Competing  Corporations,  the 
necessary  consequence  of  which  is  the  controlling  of  prices,  or  limiting 
production,  or  suppressing  competition,  in  such  a  way  as  to  create 
a  monopoly,  is  an  agreement  in  restraint  of  trade,  against  public 
policy,  and  void:  Merchants'  Ice  &  Cold  Storage  Co.  v.  Rohrman,  138 
Ky,  530,  137  Am.  St.  Rep.  390;  State  v.  Creamery  Package  Mfg.  Co., 
110  Minn,  415,  136  Am.  St.  Rep.  514;  Commonwealth  v.  International 
Harvester  Co.,  131  Ky.  551,  133  Am.  St.  Rep.  256;  State  v.  Eastern 
Coal  Co.,  29  R.  I.  254,  132  Am.  St.  Rep.  817;  Southern  Electric  Co. 
V.  State,  91  Miss,  195,  124  Am,  St,  Rep.  638;  Kleingel's  Pharmacy 
V,  Sharpe  &  Dohme,  104  Md.  218,  118  Am,  St.  Rep.  399;  State  v. 
Wetsor,  73  Kan.  343,  117  Am.  St.  Rep.  479;  Pocahontas  Coke  Co.  v. 
Powhatan  etc.  Co.,  60  W.  Va.  508,  116  Am.  St.  Rep.  901;  Dunbar  v. 
American  Telephone  etc.  Co.,  224  111.  9,  115  Am.  St.  Rep.  132;  Charles- 
ton Gas  Co.  v.  Kanawha  Gas  Co.,  58  W.  Va.  22,  112  Am,  St.  Rep. 
936;  Hunt  v.  Riverside  Co-operative  Club,  140  Mich.  538,  112  Am. 
St.  Rep.  420;  Fueck  v.  Schneider  Granite  Co.,  187  Mo.  244,  106  Am. 
St.  Rep.  452;  Slaughter  v.  Thacker  Coal  &  Coke  Co.,  55  W.  Va,  642, 
104  Am.  St.  Rep.  1013. 

Unlawful  Trusts  and  Monopolies  is  the  subject  of  a  note  to  Harding 
V.  American  Glucose  Co.,  74  Am.  St.  Rep.  235. 

Monopoly  in  Trade  or  in  Any  Kind  of  Business  in  this  country  is 
odious  to  our  form  of  government.  It  is  sometimes  permitted  to  aid 
the  government  in  carrying  on  a  great  public  enterprise,  or  public 
work  under  governmental  control  in  the  interest  of  the  public.  Its 
tendency  is,  however,  destructive  of  free  institutions,  and  repugnant 
to  the  instincts  of  a  free  people,  and  therefore  public  policy  is,  and 
ought  to  be,  as  well  as  public  sentiment,  against  it:  Merchants'  Ice 
&  Cold  Storage  Co.  v.  Rohrman,  138  Ky,  530,  137  Am.  St,  Rep,  390, 
Monopolies'embrace  any  combination,  the  tendency  of  which  is  to  pre- 
vent competition  in  trade  in  its  broadest  and  general  sense  and 
control  prices  to  the  detriment  of  the  public:  Pocahontas  Coke  Co.  v. 
Powhatan  etc.  Co.,  60  W.  Va.  508,  116  Am.  St.  Rep.  901,  It  is  not 
essential  that  the  monopoly  be  complete.  It  is  sufficient  if  it  really 
tends  to  deprive  the  public  of  the  advantages  which  flow  from  free 
competition:  State  v.  Eastern  Coal  Co.,  29  R.  I.  254,  132  Am.  St.  Rep, 
817;  Dunbar  v,  American  Telephone  etc.  Co.,  224  111.  9,  115  Am.  St. 
Eep.  132;  Hunt  v.  Riverside  Co-operativo  Club,  140  Mich.  538,  112 
Am.  St.  Bep.  420. 
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HORDERN  V.  SALVATION  ARIMY. 

[19«  N.  Y.  233,  92  N.  E.  626.] 

CHARITABLE  INSTITUTION— Liability  for  Nesligence.— The 
beneficiary  of  a  charitable  trust  may  not  hold  the  corporation  liable 
for  the  neglect  of  its  servants,  nor  can  an  inmate,  committed  for 
punishment  or  reformation,  hold  a  charitable  institution  of  a  quasi- 
penal  character  liable  for  such  negligence,     (p.  891.) 

CHARITABLE  INSTITUTION  —  Liability  to  Strangers.— A 
charitable  or  religious  institution  is  liable  to  those  persons  who  are 
not  beneficiaries  and  who  are  injured  by  the  negligence  of  its  ser- 
vants in  the  management  of  its  property,  to  the  same  extent  as  any 
other  owner  of  property,     (p.  892.) 

John  Brooks  Leavitt  and  Louis  Levene,  for  the  appellant. 

Frederick  B.  Campbell  and  Henrj--  S.  Curtis,  for  the  re- 
spondent. 

^^^  CULLEN,  C.  J.  The  action  was  brought  to  recover  for 
personal  injuries  received  by  the  plaintiff,  a  journeyman  me- 
chanic, who  was  engaged  in  making  repairs  on  a  boiler  on 
defendant's  premises.  The  accident  occurred  through  the  de- 
fective condition  of  a  runway  or  staging  leading  from  a  door 
in  the  boiler-room.  It  is  unnecessary  to  narrate  the  details 
of  the  occurrence.  The  learned  court  below  was  of  the  opin- 
ion that  the  runway  was  not  of  such  a  character  as  to  warrant 
an  inference  of  negligence  on  the  part  of  the  defendant  in 
maintaining  it.  It  is  sufficient  to  say  that  while  it  may  be 
conceded  that  the  case  is  a  close  one,  we  are  of  the  opinion 
that  the  evidence  presented  a  question  of  fact  for  determina- 
tion by  the  jury.  This  statement  brings  us  to  the  principal 
question  of  law  presented  on  this  appeal. 

The  respondent  contends  that,  being  a  religious  or  chari- 
table corporation,  it  cannot  be  held  liable  for  the  torts  or 
negligence  of  its  agents  or  servants.  In  other  words,  that  the 
rule  of  respondeat  superior  has  no  application  to  such  a  cor- 
poration. That  such  immunity  exists  in  certain  cases  is  con- 
ceded in  every  jurisdiction  so  far  as  our  research  goes,  and  in 
many  jurisdictions  the  immunity  is  unqualified,  existing  in  all 
cases,  but  the  extent  of  the  immunity  and  the  grounds  on 
which  it  rests  are  the  subject  of  very  diverse  judicial  views. 
"Where  the  doctrine  that  the  immunity  is  universal  obtains,  it 
ps  rested  on  the  proposition  that  the  funds  of  the  corporation 
are  the  subject  of  a  charitable  trust,  and  that  to  suffer  a  judg- 
ment to  be  recovered  against  the  corporation  and  to  subject 
its  property  to  the  judgment  would  be  an  illegal  diversion  and 
waste  of  the  triLst  estate.  This  doctrine  has  been  asserted  in 
Pennsylvania  (Fire  Ins.  Patrol  v.  Boyd,  120  Pa.  624,  6  Am. 
St.  Rep.  745,  15  Atl.  558,  1  L.  R.  A.  417),  Maryland  (Perry 
V.  House  of  Refuge,  G3  ild.  20,  52  Am.  Rep.  495) ,  Tennessee 
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(Abston  V.  Waldon  Academy,  118  Tenn.  24,  102  S.  W.  351,  11 
L.  R.  A.,  N.  S.,  1179),  Kentucky  (Williamson  v.  Louisville 
Industrial  School,  95  Ky.  251,  44  Am.  St.  Rep.  243,  24  S.  W. 
1065,  23  L.  R.  A.  200),  Illinois  (Parks  v.  Northwestern  Uni- 
versity. 218  111.  381,  2  L.  R.  A.,  N.  S.,  556,  4  Ann.  Cas.  103), 
and  ^^^  Missouri  (Adams  v.  University  Hospital,  122  Mo. 
App.  675,  99  S.  W.  453).  It  is  true  that  in  several  of  these 
cases  the  same  decision  might  have  been  reached  on  other 
grounds — grounds  of  exemption  which  seem  to  be  recognized 
everywhere — ^but  the  ground  on  which  the  learned  courts  be- 
fore whom  the  cases  came  placed  their  decisions  was  the  one 
stated,  viz.,  the  general  immunity  of  charitable  corporations 
for  the  torts  of  their  agents.  In  Massachusetts  the  exemption 
of  certain  hospitals  from  liability  seems  by  the  opinions  of 
the  supreme  court  to  have  been  based  rather  on  the  theory 
that  those  institutions  were  governmental  instrumentalities, 
than  on  their  character  as  public  charities,  though  they  were 
recognized  as  such :  McDonald  v.  Massachusetts  Gen.  Hospital, 
120  Mass.  432,  21  Am.  Rep.  529 ;  Benton  v.  Trustees  of  City 
Hospital,  140  Mass.  13.  In  the  earlier  case  the  plaintiff  was 
a  gratuitous  patient  seeking  to  recover  for  negligence  of  the 
defendant's  employee.  In  the  second,  the  plaintiff,  a  visitor 
to  a  patient  in  the  hospital,  sought  to  recover  for  injuries 
sustained  in  the  hospital  through  the  unsafe  condition  of  the 
stairs.  At  the  same  time  the  supreme  court  held  a  religious 
corporation  liable  to  a  workman  engaged  in  painting  the 
ceiling  of  a  church,  for  defective  staging  ( Mulch ey  v. 
Methodist  Religious  Society,  125  Mass.  487),  and  a  similar 
society  liable  to  a  person  invited  on  the  premises,  for  their 
defective  condition  (Davis  v.  Congregational  Society,  129 
Mass.  367,  37  Am.  Rep.  368),  and  still  another  liable  to  a 
traveler  on  the  highway  for  having  suffered  snow  to  fall  upon 
him  from  the  roof  of  the  church:  Smethurst  v.  Barton  etc. 
Church,  14g  Mass.  261,  12  Am.  St.  Rep.  550,  19  N.  E.  387,  2 
L.  R.  A.  695.  But  in  Farrigan  v.  Pevear,  193  Mass.  147,  118 
Am.  St.  Rep.  484,  78  N.  E.  855,  7  L.  R.  A.,  N.  S.,  147,  8  Ann. 
Cas.  1109,  the  same  court  held  that  the  trustees  of  an  unin- 
corporated charity  for  the  education  and  maintenance  of  indi- 
gent boys  were  not  liable  for  the  injuries  caused  by  their  ser- 
vants, if  they  used  proper  care  in  their  selection,  stating  that 
the  Davis  and  Smethurst  cases  were  not  controlling,  because 
the  que.stion  of  the  exemption  from  liability  by  reason  of  the 
charitable  character  of  the  defendants  was  raised  in  neither 
case.  Whether  since  this  last  decision  Massachusetts  is  to  be 
placed  in  the  class  of  states  adhering  to  the  doctrine  of  total 
immunity  may  well  be  doubted.  Certainly,  ^^"^  liability  for 
negligence  in  the  selection  of  servants  may  impair  the  in- 
tegrity of  the  trust  estate  just  the  same  as  liability  for  the 
negligence  of  servants,  though,  of  course,  not  so  frequently. 
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In  several  jurisdictions,  however,  the  immunity  of  charit- 
able corporations  for  the  torts  of  their  trustees  or  servants 
has  been  made  dependent  on  the  relation  the  plaintiff  bore  to 
the  corporation.  In  all  it  is  recognized  that  the  beneficiary 
of  a  charitable  trust  may  not  hold  the  corporation  liable  for 
the  neglect  of  its  servants.  This  is  unquestionably  the  law 
of  this  state :  Collins  v.  New  York  Post  Graduate  Med.  School, 
59  App.  Div.  63,  69  N.  Y.  Supp.  106;  Joel  v.  Woman's  Hospi- 
tal, 89  Hun,  73,  35  N.  Y.  Supp.  37.  See,  also,  Pryor  v.  Man- 
hattan E.  &  E.  Hospital,  15  N.  Y,  Supp.  621,  note,  and  Haas 
V.  Missionary  Society,  6  Misc.  Rep.  281,  26  N.  Y.  Supp.  868. 
It  is  also  the  law  in  this  state  that  there  is  similar  immunity 
from  liability  in  the  case  of  a  charitable  institution  of  a  quasi- 
penal  character,  as  against  an  inmate  committed  to  it  for  pun- 
ishment or  reformation:  Corbett  v.  St.  Vincent's  Industrial 
School,  177  N.  Y.  16,  68  N.  E.  997.  That  decision  proceeded 
on  the  ground  that  the  defendant  was  engaged  in  the  perform- 
ance of  a  governmental  duty  for  the  benefit  of  the  state  in 
respect  to  persons  committed  to  its  custody  and  possessed  the . 
same  immunity  as  the  state.  The  principle  of  this  case  is  very 
much  akin  to  that  on  which  the  early  hospital  cases  in  Mass- 
achusetts were  decided.  On  the  other  hand,  in  Rector  etc.  of 
Church  of  Ascension  v.  Buckhart,  3  Hill,  193,  a  recovery 
against  a  religious  corporation  by  a  person  injured  by  the 
falling  of  a  church  wall  was  upheld.  The  authority  of  this 
case  has  never  been  questioned,  and  the  decision  is  conclusive 
against  the  doctrine  of  total  immunity.  In  Blaechinska  v. 
Howard  Mission  etc.,  56  Hun,  322,  9  N.  Y.  Supp.  679,  re- 
versed, 130  N.  Y.  497,  29  N.  E.  755,  15  L.  R.  A.  215,  but  on 
another  point,  a  recovery  was  had  against  a  charitable  organi- 
zation for  the  maintenance  of  a  vault  under  a  sidewalk,  with 
a  defective  cover,  but  no  question  seems  to  have  been  raised 
as  to  the  immunity  of  the  defendant  on  account  of  its  charita- 
ble character.  These  seem  to  be  the  only  eases  in  this  state 
bearing  on  the  question  before  us. 

In  at  least  two  other  states  the  doctrine  of  total  immunity 
^*'^**  has  been  rejected.  In  Hewett  v.  Women's  Hospital  Aid 
Assn.,  73  N.  H.  556,  64  Atl.  190,  7  L.  R.  A.,  N.  S.,  496,  a  re- 
covery by  a  nurse,  for  failure  to  warn  her  against  the  presence 
of  a  contagious  disease,  was  upheld.  In  Bruce  v.  Central 
IMethodist  Ep.  Church,  147  Mich.  230,  110  N.  W.  951,  10  L. 
R.  A.,  N.  S.,  74,  11  Ann.  Cas.  150,  the  defendant  was  held 
liable  to  a  workman  employed  in  painting  the  church,  for 
defective  scaffolding. 

So  much  for  authority.  If,  however,  we  are  to  consider 
the  question  of  the  liability  of  the  defendant  an  open  one, 
despite  the  decission  in  Rector  etc.  of  Church  of  Ascension  v. 
Buckhart,  3  Hill,  193,  we  feel  clear  that  on  reason  and  prin- 
ciple the  defendant's  claim,  of  immunity  should  not  prevail. 
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In  the  case  of  Powera  v.  Massachusetts  Homeopathic  Hos- 
pital, 109  Fed.  294,  65  L.  R.  A.  372,  47  C.  C.  A.  122,  and  in 
the  case  we  have  cited  from  the  courts  of  Michigan,  there  will 
be  found  not  only  an  elaborate  review  of  the  authorities,  but 
an  exhaustive  discussion  of  the  grounds  on  which  the  claim 
of  universal  immunity  is  sought  to  be  sustained.  In  the 
earlier  case  Judge  Lowell,  of  the  United  States  circuit  court, 
shows  that  the  analogy  of  the  immunity  of  private  trust  es- 
tates does  not  support  the  doctrine.  .  That  immunity  is  only 
nominal,  not  real.  "It  is  true  that  a  suit  cannot  be  main- 
tained against  a  trustee,  as  such,  for  torts  committed  in  the 
management  of  the  trust  property.  The  suit  is  brought 
against  the  trustee  as  an  individual.  The  judgment  and  exe- 
cution run  against  him  individually.  "When  these  are  satis- 
fied, however,  the  trustee  is  reimbursed  from  the  trust  estate, 
unless  individually  at  fault:  Shepard  v.  Creamer,  160  Mass. 
496,  36  N.  E.  475 ;  Baker  v.  Tibbetts,  162  Mass.  468,  39  N.  E. 
350;  Benett  v.  Wyndham,  4  De  Gex,  F.  &  J.  259.  The  trust 
fund  is  protected  from  immediate  levy  to  satisfy  the  execu- 
tion, not  because  of  its  complete  immunity,  but  rather  from 
technical  reasons  connected  with  the  legal  estate  of  the  trustee 
in  the  property.  Its  technical  immunity  affords  it  no  ultimate 
protection."  Of  the  exemption  of  charitable  institutions 
against  the  recipients  of  the  charity,  the  learned  judge  said: 
"One  who  accepts  the  benefit  either  of  a  public  or  private 
charity  enters  into  a  relation  which  exempts  his  benefactor 
from  liability  for  the  negligence  of  his  servants  in  adminis- 
tering the  charity ;  at  ^^^  any  rate,  if  the  benefactor  has  used 
due  care  in  selecting  those  servants It  would  be  in- 
tolerable that  a  good  Samaritan,  who  takes  to  his  home  a 
wounded  stranger  for  surgical  care,  should  be  held  personally 
liable  for  the  negligence  of  his  servant  in  caring  for  that 
stranger.  "Were  the  heart  and  means  of  that  Samaritan  so 
large  that,  he  was  able,  not  only  to  provide  for  one  wounded 
man,  but  to  establish  a  hospital  for  the  care  of  a  thousand,  it 
would  be  no  less  intolerable  that  he  should  be  held  personally 
liable  for  the  negligence  of  his  servant  in  caring  for  any  one 

of  those  thousand  wounded  men If,  in  their  dealings 

with  their  property  appropriated  to  charity,  they  create  a 
nuisance  by  themselves  or  by  their  servants;  if  they  dig  pit- 
falls in  their  grounds  and  the  like,  there  are  strong  reasons 
for  holding  them  liable  to  outsiders,  like  any  other  individual 
or  corporation.  The  purity  of  their  aims  may  not  justify 
their  torts;  but  if  a  suffering  man  avails  himself  of  their 
charity,  he  takes  the  risk  of  malpractice,  if  their  charitable 
agents  have  been  carefully  selected."  In  the  later  case,  Judge 
Carpenter,  of  the  supreme  court  of  Michigan,  after  pointing 
out  that  in  the  earlier  decisions  in  that  state  immunity  only 
as  against  beneficiaries  of  the  charity  was  involved,  said:  "I 
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can  see  no  ground  upon  which  it  may  be  held  that  the  rights 
of  those  who  are  not  beneficiaries  of  a  trust  can  in  any  way 
be  affected  by  the  will  of  its  founder.  The  rights  of  such  per- 
sons are  those  created  by  general  laws,  and  the  duties  of  those 
administering  the  trust  to  respect  those  rights  are  also  created 
by  general  laws.  The  doctrine  that  the  will  of  an  individual 
shall  exempt  either  persons  or  property  from  the  operation  of 
general  laws  is  inconsistent  with  the  fundamental  idea  of 
government.  It  permits  the  will  of  the  subject  to  nullify  the 
will  of  the  people.  Nor  can  I  conceive  any  ground  upon 
which  a  court  can  hold  that  effect  can  be  given  to  that  will 
when  it  relates  to  property  devised  or  conveyed  for  the  pur- 
pose of  a  charitable  trust.  Such  a  holding  must  rest  upon 
the  argument  that  the  advantage  reaped  by  the  public  from 
such  trusts  justify  the  exemption;  that  is,  as  applied  to 
*'**  this  case,  the  advantages  to  the  public  justify  defendant's 
exemption  from  liability  for  wrongs  done  to  individuals.  If 
this  argument  is  sound — and  its  soundness  may  be  questioned, 
for  there  are  those  who  will  deny  that  the  advantages  to  the. 
public  justify  the  wrong  to  the  individual — it  should  be  ad- 
dressed to  the  legislative,  and  not  to  the  judicial,  department 
of  the  government.  It  is  our  duty  as  judges  to  apply  the  law. 
We  have  no  authority  to  create  exemptions  or  to  declare  im- 
munity." "We  can  add  nothing  to  the  force  of  this  reasoning, 
but  simply  express  our  concurrence  therein,  as  well  as  in  the 
argument  of  Judge  Lowell. 

To  avoid  misapprehension,  it  may  be  well  to  say  that  we 
do  not  intimate  any  view  as  to  the  status  of  persons  visiting 
charity  patients  and  received  through  the  courtesy  of  the 
charitable  institution,  whether  there  would  be  any  greater  lia- 
bility to  such  nersons  than  to  the  patients  themselves.  In  this 
case  plaintiff  bore  the  same  relation  to  the  defendant  as  he 
would  bear  to  any  other  owner  of  property  on  whose  prem- 
ises he  was  called  to  work. 

The  judgments  of  the  appellate  division  and  trial  term 
should  be  reversed  and  a  new  trial  granted,  costs  to  abide  the 
event. 

Gray,  Vann,  Werner,  Willard  Bartlett,  Hiscock  and  Chase, 
JJ.,  concur. 

Judgments  reversed,  etc. 


LIABILITY  OF  CHARITABLE  INSTITUTIONS  FOR  THE  TORTS 
OF  THEIR  SERVANTS  AND  AGENTS. 
L  Rule  of  Exemption  from  Liability. 

a.  In  General,  894. 

b.  Reasons  for  Rule,  895. 

c.  Effect  of  Paying  for  Care  or  Attention,  899. 

d.  Effect  of  Exercising  Care  in  Choosing  Agents,  899. 
n.  Persons  Seeking  to  Hold  Institution  Liable. 

a.  Beneficiaries  of  the  Charity,  900. 

b.  persona  not  Beneficiaries — Employees  and  Strangers,  901. 
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in.  Institutions  Claiming  Exemption  from  Liability. 

a.  Hospitals,  902. 

b.  Churchea  and  Religious  Organizations,  905. 

c.  Educational  Institutions,  905. 

d.  Reformatory  Institutions,  906. 

e.  Governmental  Agencies,  906. 
t.  Fire  Insurance  Patrol,  907. 

I.    Rule  of  Exemption  from  Liability. 

a.  In  General. — "Charity,"  writes  Justice  Cooley,  "is  active  good- 
ness. It  is  doing  good  to  our  fellow-man.  It  is  fostering  those  in- 
stitutions that  are  established  to  relieve  pain,  to  prevent  suffering, 
and  to  do  good  to  mankind  in  general,  or  to  any  class  or  portion  of 
mankind":  Allen  v.  Duffie,  43  Mich.  1,  38  Am.  Rep.  159,  4  N.  W.  427. 
Starting  with  this  high  conception  of  charity,  it  is  not  surprising  that 
courts  have  come  to  the  conclusion,  as  they  have,  that  an  association 
or  corporation,  formed  and  maintained  for  the  purpose  ef  dispensing 
charity,  is  not  liable,  at  least  to  its  beneficiaries,  for  the  negligence 
and  torts  of  its  servants  and  agents  committed  in  administering  the 
trust  fund  and  in  carrying  on  the  work  contemplated  by  the  donors: 
Downes  v.  Harper  Hospital,  101  Mich.  555,  45  Am.  St.  Eep.  427,  60 
N.  W.  42,  25  L.  E.  A.  602;  Gable  v.  Sisters  of  St.  Francis,  227  Pa. 
S54,  136  Am.  St.  Rep.  879,  75  Atl.  1087.  The  supreme  court  of  Maine, 
in  speaking  upon  this  question,  has  recently  observed:  "No  principle 
of  law  seems  to  be  better  established,  both  upon  reason  and  authority, 
than  that  which  declares  that  a  purely  charitable  institution,  sup- 
ported by  funds  furnished  by  private  and  public  charity,  cannot  be 
made  liable  in  damages  for  the  negligent  acts  of  its  servants.  Were 
it  not  so,  it  is  not  difficult  to  discern  that  private  gift  and  public 
aid  would  not  long  be  contributed  to  feed  the  hungry  maw  of  litiga- 
tion, and  charitable  institutions  of  all  kinds  would  ultimately  cease 
or  become  greatly  impaired  in  their  usefulness":  Jensen  v.  Maine 
Eye  and  Ear  Infirmary  (Me.),  78  Atl.  898.  See,  also,  Farrigan  v. 
Pevear,  193  Mass.  147,  118  Am.  St.  Rep.  484,  78  N.  E.  855,  7  L.  R.  A., 
N.  S.,  481,  8  Ann.  Cas.  1109.  "Charity  funds,"  to  quote  from  Adams 
V.  University  Hospital,  122  Mo.  App.  675,  99  S.  W.  453,  "are  things 
apart  from  ordinary  matters  of  business  or  trade.  In  the  thoughts 
and  consciences  of  men,  charities  are  not  loaded  with  the  burdens 
put  upon  ether  matters.  Charity  suggests  different  considerations  and 
treatment  from  matters  of  ordinary  business,  and  hence  there  has 
arisen  out  of  the  conscience  a  principle  which  protects  it  in  its 
beneficent  and  perpetual  purpose." 

Some  authorities  seem  to  regard  the  rule  of  exemption  as  absolute 
and  universal,  but  ethers,  as  will  presently  appear,  have  seen  that 
the  exemption  must  be  taken  with  substantial  qualification,  and  this 
latter  view,  we  have  no  doubt,  is  correct,  for  to  place  an  institution, 
merely  because  it  is  of  a  charitable  character,  above  the  law  of  the 
land,  is  a  doctrine  of  doubtful  propriety. 

Indeed,  in  a  few  cases,  the  exemption  appears  to  have  been  en- 
tirely denied.  Thus,  according  to  Glavin  v.  Rhode  Island  Hospital, 
12  R.  I.  411,  34  Am.  Rep.  675,  one  who  sustains  injury  at  a  public 
hospital  from  unskillful  surgical  treatment  by  an  unpaid  attending 
Burgeon  may  maintain  an  action  against  the  hospital  therefor,  although 
the  hospital  is  a  public  charity,  supported  by  trust  funds,  and  the 
plaintiff  paid  nothing  but  a  email  amount  for  board  and  attendance. 
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And  according  to  Davis  v.  Central  Congregational  Society,  129  Mass. 
367,  37  Am.  Eep.  368,  a  religious  society  giving  public  notice  of  a 
meeting  to  be  held  at  its  church  and  inviting  members  of  other 
societies  to  attend,  is  liable  to  one  so  invited  and  attending  for  a 
personal  injury  sustained  by  him  by  means  of  the  dangerous  con- 
dition of  the  premises. 

b.  Reasons  for  Rule. — Various  reasons  have  been  advanced  for 
exempting  charitable  institutions  from  liability  for  the  neglect  or 
default  of  their  agents  and  servants.  To  quote  from  the  supreme 
court  of  Arkansas,  "The  authorities  on  the  subject  of  liability  of 
charities  for  the  negligence  of  agents  or  employees  are  extremely 
divergent.     There  are  at  least  four  classes  of  cases:  (1)   Cases  holding 

that  the  property  of  a  charity  cannot  be  sold  under  execution 

(3)    Cases    construing   charities   unfavorably,    and    assimilating   them 

to  private  corporations  organized  for  profit (3)   Cases  holding 

that  trustees  of  a  charity,  though  not  answerable  for  the  negligence 
of  its  agents,  were  liable  for  want  of  ordinary  care  in  their  selection. 
This  seems  to  be  a  compromise  between  two  irreconcilable  principles. 
....  (4)  Cases  holding  that  on  a  judgment  against  a  charitable  or- 
ganization the  grounds  and  buildings  of  the  defendant  cannot  be 
sold  under  execution,  but  that  any  of  its  unappropriated  funds  may 
be  applied  to  the  satisfaction  of  the  judgment":  Fordyce  v.  Woman's 
Christian  National  Library  Assn.,  79  Ark.  559,  96  S.  W.  155,  7  L.  E. 
A.,  N.  S.,  485. 

In  Hearns  v.  Waterbury  Hospital,  66  Conn.  98,  33  Atl.  595,  31  L.  E. 
A.  224,  the  court  suggests  that  a  charitable  institution  "does  not 
come  within  the  main  reason  for  the  rule  of  public  policy  which 
supports  the  doctrine  of  respondeat  superior;  it  derives  no  benefit 
from  what  its  servant  does  in  the  sense  of  that  personal  and  private 
gain  which  was  the  real  reason  for  the  rule."  This  suggestion  is 
without  force,  unless  it  can  be  said  that  the  doctrine  of  respondeat 
superior  has  no  application  where  the  business  is  not  carried  on  for 
the  purpose  of  profit.  But  such,  as  we  understand  it,  is  not  the  law. 
The  fact  that  an  enterprise  is  not  carried  on  for  profit  does  not  ex- 
clude the  rule  of  respondeat  superior.  Institutions  are  not  exempt 
from  liability  for  the  torts  of  their  agents  merely  because  they  do 
not  derive  profit  or  benefit  from  enterprises  in  which  they  are  engaged. 
This  is  pointed  out  in  Bruce  v.  Central  M.  E.  Church,  147  Mich.  230, 
110  N.  W.  951,  10  L.  E.  A.,  N.  S.,  74,  11  Ann.  Cas.  150;  Kellogg 
V.  Church  Charity  Foundation,  128  App.  Div.  214,  112  N.  Y.  Supp. 
558. 

But  the  Connecticut  court  may  have  intended  to  place  its  reason 
on  the  broad  ground  of  public  policy,  for  it  says  in  the  course  of  its 
opinion:  "On  the  whole,  substantial  justice  is  best  served  by  making 
a  master  responsible  for  the  injuries  caused  by  his  servant  acting  in 
his  service,  when  set  to  work  by  him  to  prosecute  his  private  ends, 
with  the  expectation  of  deriving  from  that  work  private  benefit. 
This  has  at  times  proved  a  hard  rule,  but  it  rests  upon  a  public 
policy  too  firmly  settled  to  be  questioned.  We  are  now  asked  to 
apply  this  rule,  for  the  first  time,  to  a  class  of  masters  distinct  from 
all  others,  and  who  do  not  and  cannot  come  within  the  reason  of  the 
rule.  In  other  words,  we  are  asked  to  extend  the  rule,  and  to  declare 
....  substantial  justice  is  best  served  by  making  the  owners  of  a 
public  charity,  involving  no  private  profit,  responsible,  not  only  lor 
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their  own  wrongful  negligence,  but  also  for  the  wrongful  negligence 
of  the  servants  they  employ  only  for  a  public  use  and  a  public  benefit. 
We  think  the  law  does  not  justify  such  an  extension  of  the  rulo  of 
respondeat  superior.  It  is  perhaps  immaterial  whether  we  say  the 
public  policy  which  supports  the  doctrine  of  respondeat  superior  does 
not  justify  such  extension  of  the  rule,  or  say  that  the  public  policy 
which  encourages  enterprises  for  charitable  purposes  requires  an 
exemption  from  the  operation  of  a  rule  based  on  legal  fiction,  and 
which,  as  applied  to  the  owners  of  such  enterprises,  is  clearly  opposed 
to  substantial  justice.  It  is  enough  that  a  charitable  corporation 
like  the  defendant  ....  is  not  liable,  on  grounds  of  public  policy, 
for  injuries  caused  by  personal  wrongful  neglect  in  the  performance 
of  his  duty  by  a  servant  whom  it  has  selected  with  due  care":  Hearns 
V.  Waterbury  Hospital,  66  Conn.  98,  33  Atl.  595,  31  L.  R.  A.  224. 

The  reason  perhaps  put  forward  the  most  frequently  for  denying 
the  liability  of  a  charitable  institution  for  the  negligence  and  torts 
of  its  agents  and  employees  is,  that  to  enforce  such  liability  would 
work  a  diversion  of  the  trust  funds,  and  defeat  the  purpose  of  the 
charity:  Parks  v.  Northwestern  University,  218  111.  381,  75  N.  E.  991, 
2  L.  B.  A.  556;  Downes  v.  Harper  Hospital,  101  Mich.  555,  45  Am. 
St.  Eep.  427,  60  N.  W.  42,  25  L.  R.  A.  602;  Gable  v.  Sisters  of  St. 
Francis,  227  Pa.  254,  136  Am.  St.  Rep.  879,  75  Atl.  1087.  "It  seems  to 
have  been  thought,"  to  quote  from  Lord  Campbell  in  Peofees  of 
Herriot's  Hospital  v.  Ross,  12  C.  &  F.  507,  8  Eng.  Rep.  1508,  "that 
if  charity  trustees  are  guilty  of  a  breach  of  trust,  the  persons  damni- 
fied thereby  have  a  right  to  be  indemnified  out  of  the  trust  funds. 
That  is  contrary  to  all  reason,  and  justice,  and  common  sense.  Such 
a  perversion  of  the  intention  of  the  donor  would  lead  to  most  incon- 
venient consequences.  The  trustees  would  in  that  case  be  indemnified 
against  the  consequences  of  their  own  misconduct,  and  the  real  object 

of  the  charity  would  be  defeated Damages  are  to  be  paid  from 

the  pocket  of  the  wrongdoer,  not  from  a  trust  fund.  A  doctrine  so 
strange  as  the  court  below  has  laid  down  in  the  present  case  ought 
to  have  been  supported  by  the  highest  authority.  There  is  not  any 
authority,  not  a  single  shred,  here  to  support  it." 

This  doctrine  is  also  supported  by  Fordyce  v.  Woman's  N.  L.  Assn., 
79  Ark.  559,  96  S.  W.  155,  7  L.  R.  A.,  N.  S.,  485.  It  may  be  logical 
as  applied  to  persons  who  accept  the  benefits  of  the  charity,  but  it 
has  no  application  to  others.  Speaking  of  this  doctrine  in  Bruce  v. 
Central  M.  E.  Church,  147  Mich.  230,  110  N.  W.  951,  10  L.  R.  A., 
N.  S.,  74,  11  Ann.  Cas.  150,  where  a  religious  corporation  was  held 
liable  for  injuries  to  a  workman  sustained  while  repairing  its  prop- 
erty, Justice  Carpenter  says:  "If  this  is  correct,  it  is  scarcely  neces- 
sary to  say  that  that  principle  has  no  application  to  the  case  at  bar. 
Is  it  correct?  The  ground  upon  which  liability  is  denied  in  nearly 
all  the  foregoing  cases  is  that  stated  in  the  Downes  case,  viz.,  that 
it  would  thwart  the  purpose  of  the  trust;  that  is,  it  would  oppose 
the  will  of  the  founder  of  the  trust  to  pay  from  the  trust  funds 
damages  caused  by  an  agent's  torts.  It  is  entirely  logical  to  say 
that  this  will  must  be  recognized  by  beneficiaries  of  the  trust.  It 
may  justly  be  said  that  the  benefit  of  the  trust  is  extended  to  them 
and  accepted  by  them  upon  the  implied  condition  that  they  shall 
recognize  that  will.  By  becoming  beneficiaries  they  agree  to  recog- 
nize it.  But  I  can  see  no  ground  upon  which  it  may  be  held  that  the 
rights  of  those  who  are  not  beneficiaries  of  a  trust  can  in  any  way 
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be  affected  by  the  will  of  its  founder.  The  rights  of  such  persons 
are  those  created  by  general  laws,  and  the  duties  of  those  administer- 
ing the  trust  to  respect  those  rights  are  also  created  by  general  laws. 
The  doctrine  that  the  will  of  an  individual  shall  exempt  either  persons 
or  property  from  the  operation  of  general  laws  is  inconsistent  with 
the  fundamental  idea  of  government.  It  permits  the  will  of  the  sub- 
ject to  nullify  the  will  of  the  people.  Nor  can  I  conceive  any  ground 
upon  which  a  court  can  hold  that  effect  can  be  given  to  that  will 
when  it  relates  to  property  devised  or  conveyed  for  the  purpose  of  a 
charitable  trust.  Such  a  holding  must  rest  upon  the  argument  that 
the  advantages  reaped  by  the  public  from  such  trusts  justify  the 
exemption;  that  is,  as  applied  to  this  case,  the  advantages  to  the 
public  justify  defendant's  exemption  from  liability  for  wrongs  done 
to  individuals.  If  this  argument  is  sound — and  its  soundness  may  be 
questioned,  for  there  are  those  who  will  deny  that  the  advantages  to 
the  public  justify  the  wrong  to  the  individual — it  should  be  addressed 
to  the  legislative,  and  not  to  the  judicial  department  of  the  govern- 
ment. It  is  our  duty  as  judges  to  apply  the  law.  We  have  no  au- 
thority to  create  exemptions  or  to  declare  immunity.  It  is  true  that 
in  many  of  the  cases  above  cited  it  is  stated  that  those  administering 
a  trust  fund  are  not  responsible  for  the  torts  of  their  agents,  because 
damages  for  such  torts  cannot  be  paid  from  the  trust  fund.  This 
statement  was  first  made  by  the  house  of  lords  of  England  in  1839  in 
deciding  the  case  of  Duncan  v.  Findlater,  6  Clarke  &  F.  894.  In  a 
subsequent  case  (Mersey  Docks  v.  Gibbs,  11  H.  L.  Gas.  686),  the 
same  tribunal  said  that  this  statement  was  unnecessary  to  the  decision 
of  the  case  in  which  it  was  announced,  and  that  it  was  an  incorrect 
statement  of  the  law.  Precisely  the  same  may  be  said  of  the  repe- 
tition of  that  statement  in  the  foregoing  cases.  We  are  justified  in 
saying  that  the  statement  was  unnecessary  to  their  decisions,  be- 
cause, in  determining  the  noncontract  obligation  of  a  trustee  toward 
the  beneficiaries  of  his  trust  (and  that  was  the  question  involved  in 
each  of  these  cases),  it  was  not  necessary  to  determine  his  obligation 
to  others.  It  is  equally  tru«  that  the  proposition  that  trust  funds 
cannot  be  used  to  compensate  wrong  committed  by  the  agent  of  the 
trustee  is  not  a  correct  statement  of  the  law.  That  proposition,  in 
my  judgment,  must  rest  on  the  principle — which  I  have  heretofore 
endeavored  to  prove  unsound — that  the  will  of  an  individual  exempts 
property  from  the  operation  of  the  general  laws  of  the  land.  It 
should  also  be  said  that,  if  the  trustee  be  an  individual,  he  is,  like 
other  individuals,  personally  responsible  for  wrongs  committed  by 
his  agents  (Powers  v.  Massachusetts  Homeopathic  Hospital,  109  Fed. 
294,  47  C.  C.  A.  122,  65  L.  R.  A.  372;  Shepard  v.  Creamer,  160  Mass. 
496,  36  N.  E.  475;  Baker  v.  Tibbetts,  162  Mass.  468,  39  N.  E.  350; 
Benett  v.  Wyndham,  4  De  Gex,  F.  &  J.  259),  and,  if  he  is  adjudged 
liable  therefor,  though  an  execution  will  not  run  against  the  trust 
funds,  because  the  judgment  is  against  him  personally,  he  may  dis- 
charge that  liability,  or  reimburse  himself  if  he  has  discharged 
it,  from  the  trust  funds:  Powers  v.  Massachusetts  Homeopathic  Hos- 
pital, 109  Fed.  294,  47  C.  C.  A.  122,  65  L.  R.  A.  372,  and  cases  therein 
cited.  Parmenter  v.  Barstow,  22  R.  I.  246,  47  Atl.  365,  63  L.  R.  A. 
227,  is  not  opposed  to  this  principle.  That  case  holds  no  more  than 
this:  that  trust  property  may  not  'be  impaired  or  dissipated  through 
the  negligence  or  improvidence  of  trustees.'  This  does  not  mean  that 
Am.  St.  Rep.,  Vol.  139 — 57 
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th«  trustee  may  not  reimburse  himself  for  liability  occasioned,  not 
by  his  own,  but  by  his  servant's,  negligence.  The  circumstance  that 
the  trustee  is  a  corporation  instead  of  an  individual  cannot  affect  the 
question  of  liability.  If  authority  is  needed  to  justify  this  statement 
— which  necessarily  follows  from  the  elementary  principle  of  law 
that  corporations,  like  individuals,  are  amenable  to  the  law  of  the 
land — it  is  found  in  the  following  cases:  Gilbert  v.  Trinity  House, 
17  Q.  B.  D.  795;  Foreman  v.  Canterbury,  L.  E.  6  Q.  B.  214;  Mersey 
Docks  v.  Gibbs,  11  H.  L.  Cas.  686.  The  circumstance  that  the  trustee 
is  a  corporation  and  not  an  individual  may,  however,  affect  the  method 
of  satisfying  a  judgment  in  favor  of  a  plaintiff  who  has  been  wronged 
by  an  agent's  torts.  I  can  see  no  reason  why  the  execution  issued 
in  such  a  case  may  not  be  levied  upon  the  trust  property,  particularly 
if  that  constitute  the  entire  property  of  the  corporation":  Bruce  v. 
Central  M.  E.  Church,  147  Mich.  230,  110  N.  W.  951,  10  L.  R.  A., 
N.  S.,  74,  11  Ann.  Cas.  150.  This  case  is  cited  with  approval  in 
Hordern  v.  Salvation  Army,  199  N.  Y.  233,  ante,  p.  8S9,  92  N.  E.  623. 
On  this  question  the  opinion  of  Justice  Gaynor,  in  Kellogg  v. 
Church  Charity  Foundation,  128  App.  Div.  214,  112  N.  Y.  Supp.  566, 
is  instructive.  He  says:  "The  question  presented  has  been  discussed 
in  a  large  number  of  cases  in  this  country:  4  Ann.  Cas.  104.  The 
opinions  and  decisions  are  not  only  conflicting,  but  those  which  reach 
the  same  result  do  not  agree  upon  any  rule  of  exemption  from  lia- 
bility, and  many  of  them  rest  on  stated  reasons  or  grounds  which  may 
well  be  challenged  as  fallacious.  This  court  is  free  from  the  con- 
straint   of  authority,   for   the   question   has   not   been   settled   in   this 

state,  if,  indeed,  in  any  state In  many  of  the  cases  much  is 

made  of  the  fact  that  such  institutions  derive  no  profit  or  benefit,  on 
the  question  of  whether  such  rule  applies,  or,  indeed,  whether  they 
can  be  held  liable  for  any  torts.  But  that  exemption  from  liability 
does  not  arise  from  that  fact  is  manifest  from  the  undoubted  liability 
of  other  similar  institutions  which  derive  no  profit  or  benefit:  Rector 
etc.  V.  Buckhart,  3  Hill,  193;  Blaechinska  v.  Howard  Mission,  56  Hun, 
522,  9  N.  Y.  Supp.  679;  Mulchey  v.  Methodist  Rel.  Society,  125  Mass. 
487;  Davis  v.  Central  Congregational  Society,  129  Mass.  367,  37  Am. 
Rep.  368;  Newcomb  v.  Boston  Protective  Department,  151  Mass.  215, 
24  N.  E.  39,   6   L.  R.   A.  778;   Chapin  v.   Holyoke  Y.  M.   C.  A.,   165 

Mass.  280, *42  N.  E.  1130 The  law  may  imply  an  intention  on 

the  part  of  the  donors  of  charitable  funds  that  such  funds  shall  be 
used  for  the  charitable  purposes  only,  and  then  imply  an  acquiescence 
in  this  intention  by  all  persons  who  accept  the  benefits  of  the  charity, 
and  in  that  way  spell  out  a  waiver  by  such  persons  of  any  responsi- 
bility of  the  institution  for  the  negligence  or  torts  of  its  servants. 
If  the  courts  want  to  exempt  such  institutions,  this  may  be  a  tenable, 
though  some  may  think  a  rather  ingenious  or  far-fetched,  ground  on 
which  to  do  it.  But  no  such  acquiescence  or  waiver  can  be  attributed 
to  an  outsider;  to  a  person  run  over  in  the  highway  by  the  ambulance 
of  such  an  institution  by  the  negligence  of  its  driver,  for  instance, 

as  in  the  case  before  us It  is   probably  manifest   enough  at 

this  stage  that  there  are  tort  cases  against  such  institutions  which 
do  not  come  within  the  foregoing  classifications  and  discussion  at  all. 
I  refer  to  cases  where  the  duty  owed  is  one  specifically  cast  upon  the 
defendant  by  law,  and  therefore  incapable  of  being  evaded  or  escaped 

by  being  delegated  to  any  servant The  decision  in  the  recent 

case  of  Abston  y.  Waldon  Academy,  118  Tenn.  24,  102  S.  W.  351,  11 
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L.  R.  A.,  N.  S.,  1179,  ....  does  not  seem  to  be  well-bottomed.  It 
is  put  on  the  ground  of  diversion  of  trust  funds,  .  ,  ,  .  and  the  negli- 
gence being  that  of  the  institution  itself,  i.  e.,  in  respect  of  a  duty 
cast  upon  it  by  law,  the  decision  cannot,  it  would  seem,  be  put  on 
the  ground  of  nonliability  for  acts  or  omissions  of  servants  in  the 
routine  of  their  employment.  Liability  in  such  cases  does  not  rest 
on  the  rule  respondeat  superior,  but  on  the  narrower  one  that  the 
duty  is  one  for  the  defendant  to  perform  itself,  and  into  which  the 
question  of  the  negligence  of  servants  does  not  enter.  Of  course,  if 
such  institutions  were  to  be  held  not  liable  for  their  torts  or  neglects 
in  respect  of  duties  which  cannot  be  delegated  to  servants,  they 
would  be  held  not  liable  for  any  torts  of  servants  also  for  the  same 
reason  of  exemption,  whatever  it  might  be;  but  there  is  not  any  dis- 
position to  exonerate  them  from  the  former  liability.  For  instance, 
the  cases  generally  admit  that  they  would  be  liable  for  negligence  in. 
the  nondelegable  duty  of  selecting  competent  servants  or  employees, 
of  whatever  grade  or  kind." 

c.  Effect  of  Paying  for  Care  or  Attention. — The  authorities  seem 
to  agree  that  an  institution,  otherwise  charitable  in  its  nature,  does 
not  lose  its  character  as  such  and  its  consequent  exemption  from  re- 
sponsibility for  the  torts  and  negligence  of  its  servants  and  agents, 
from  the  fact  that  persons,  availing  themselves  of  its  benefits,  at 
least  such  as  are  pecuniarily  able  to  do  so,  contribute  money  to  pay 
the  expenses  of  the  institution,  their  contributions  going  to  the  charity 
itself  and  not  being  a  source  of  private  gain  to  the  founders  or  man- 
agers. This  has  been  held  true  in  the  case  of  hospitals  and  institu- 
tions of  learning,  as  will  hereafter  be  seen.  It  has  been  decided  that 
an  institution  docs  not  lose  its  charitable  character  so  as  to  be  liable 
for  the  death  of  a  child  through  the  negligence  of  an  experienced 
employee,  merely  because  the  mother  of  the  child  contributed  to  the 
expense  of  its  care  at  the  institution:  Cunningham  v.  Sheltering  Arms, 
135  App.  Div.  178,  119  N.  Y.  Supp.  1033. 

d.  Effect  of  Exercising  Care  in  Choosing  Agents. — The  statement 
is  occasionally  made  that  a  charitable  institution  is  not  responsible 
for  the  negligence  or  torts  of  its  servants  and  agents,  provided  due 
care  has  been  exercised  in  their  selection.  This  proviso  may  be  ap- 
plicable to  railway  hospitals  where  the  railway  company  selects  tho 
physicians  and  surgeons  therein,  of  which  more  will  presently  be  said, 
and  to  other  cases  where  the  founder  of  the  charity  or  the  benefactors 
themselves  make  the  selection.  But  ordinarily  no  reason  is  discerniblo 
for  making  any  such  modification  of  the  general  rule  of  exemptioo. 
In  Fordyce  v.  Woman's  C.  N.  L.  Assn.,  79  Ark.  559,  96  S.  W.  155,  7 
L.  R.  A.,  N.  S.,  485,  the  court  says:  "Nor  do  we  think  that  an  illogical 
compromise  of  that  sort  would  tend  to  the  public  advantage.  A  judge 
or  a  jury  might  be  convinced  after  a  case  of  negligence  had  occurred 
that  due  judgment  and  discretion  had  not  been  used  in  the  selection 
of  expert  and  other  agents,  when  perhaps  they  themselves,  if  put  to 
it,  in  a  similar  case,  would  do  no  better,  and  might  do  worse;  and  it 
seems  to  us  that,  if  our  schools,  churches,  hospitals,  and  other  charities 
could  bo  sold  out  on  such  vague  matters  of  opinion,  about  which  men 
would  naturally  differ,  the  result  would  be  extremely  unfortunate." 

In  Adams  v.  University  Hospital,  122  Mo.  App.  675,  99  S.  W.  453, 
in  reversing  a  judgment  in  favor  of  the  plaintiff  for  damages  given 
by  a  jury  on  evidence  that,  while  yet  under  the  influence  of  an  aues- 
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thetic  administered  for  the  purpose  of  an  operation,  and  after  the 
operation  he  was  placed  in  charge  of  one  or  more  of  defendant's 
nurses,  who  were  not  competent,  and  by  reason  thereof  they  permitted 
him  to  be  severely  burned  by  rubber  bottles  filled  with  hot  water, 
whereby  he  was  painfully  and  permanently  injured,  the  court  says: 
"The  question  as  presented  here  relates  to  the  liability  of  a  private, 
or  quasi-private,  charity  for  damages  caused  by  the  negligent  acts 
of  its  employees,  or  by  its  own  negligent  act  in  employing  incompe- 
tent employees.  We  will  assume  that  the  evidence  tends  to  show  the 
plaintiff  was  injured  either  by  the  negligence  of  one  of  defendant's 
nurses  or  by  her  incompetence.  If  by  the  latter,  we  will  assume,  for 
the  purpose  of  disposing  of  the  case,  that  there  is  enough  in  the  record 
to  justify  a  verdict  that  the  defendant  was  careless  in  selecting  her. 
But  as,  in  our  opinion,  the  defendant  is  neither  liable  for  the  negli- 
gence of  one  of  its  employees  nor  for  its  own  negligence  in  selecting 
an  incompetent  employee,  it  can  make  no  difference  which  of  the  two 
acts  caused  the  injury." 

II.  Persons  Seeking  to  Hold  Institution  Liable, 
a.  Beneficiaries  of  the  Charity. — The  courts  are  practically  agreed 
that  a  charitable  institution  is  not  responsible  to  those  who  avail 
themselves  of  its  benefits  for  any  injuries  they  may  sustain  through 
the  negligence  or  torts  of  its  managers,  agents  and  servants.  This 
rule  of  exemption  is  well  illustrated  in  the  case  of  hospitals  and  also 
of  educational  institutions  considered  in  subsequent  pages  of  this  note. 
Decisions  recognizing  this  rule  rest,  to  quote  from  Bruce  v.  Central 
M.  E.  Church,  147  Mich.  230,  110  N.  W.  951,  10  L.  R.  A.,  N.  S.,  74,  11 
Ann.  Cas.  loO,  "upon  the  principle,  correctly  stated  in  Powers  v.  Massa- 
chusetts Homeopathic  Hospital,  109  Fed.  294,  47  C.  C.  A.  122,  65  L. 
R.  A.  372,  viz.,  that  the  beneficiary  of  such  charitable  trust  enters 
into  a  contract  whereby  he  assumes  the  risk  of  such  torts."  In  dis- 
cussing the  reasons  for  this  rule,  Justice  Lowell,  in  the  federal  case 
just  cited,  says:  "One  who  accepts  the  benefit  either  of  a  public  or 
of  a  private  charity  enters  into  a  relation  which  exempts  his  bene- 
factor from  liability  for  the  negligence  of  his  servants  in  adminis- 
tering the  charity;  at  any  rate,  if  the  benefactor  has  used  due  care 
in  selecting  those  servants.  To  paraphrase  the  illustration  put  by 
the  learned  judge  before  whom  this  case  was  tried,  it  would  be  in- 
tolerable that  a  good  Samaritan,  who  takes  to  his  home  a  wounded 
stranger  for  surgical  care,  should  be  held  personally  liable  for  the 
negligence  of  his  servant  in  caring  for  that  stranger.  Were  the  heart 
and  means  of  that  Samaritan  so  large  that  he  was  able,  not  only  to 
provide  for  one  wounded  man,  but  to  establish  a  hospital  for  the  care 
of  a  thousand,  it  would  be  no  less  intolerable  that  he  should  be  held 
personally  liable  for  the  negligence  of  his  servant  in  caring  for  any 
one  of  those  thousand  wounded  men.  We  cannot  perceive  that  the 
position  of  the  defendant  differs  from  the  case  supposed.  The  per- 
sons whose  money  has  established  this  hospital  are  good  Samaritans, 
perhaps  giving  less  of  personal  devotion  than  did  he,  but,  by  combin- 
ing their  liberality,  thus  enabled  to  deal  with  suffering  on  a  larger 
scale.  If,  in  their  dealings  with  their  property  appropriated  to 
charity,  they  create  a  nuisance  by  themselves  or  by  their  servants, 
if  they  dig  pitfalls  in  their  grounds  and  the  like,  there  are  strong 
reasons  for  holding  them  liable  to  outsiders,  like  any  other  individual 
or  corporation.  The  purity  of  their  aims  may  not  justify  their  torts; 
but,  if  a  suffering  man  avails  himself  of  their  charity,  he  takes  the 
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risks  of  malpractice,  if  their  charitable  agents  have  been  carefully 
selected."  It  will  be  noticed  that  Justice  Lowell  suggests  that  the 
rule  of  exemption  is  restricted  to  beneficiaries  of  the  charity,  and  this 
view  has  been  taken  by  several  courts,  as  will  be  seen  in  the  paragraphs 
which  follow. 

b.  Persons  not  Beneficiaries — Employees  and  Strangers. — The  Mich- 
igan court,  while  recognizing  the  exemption  of  charitable  institutions 
from  liability  for  negligence  to  its  beneficiaries,  has  declined  to  ex- 
tend the  exemption  to  other  persons.  Thus  this  court  has  held  that 
a  religious  corporation  is  answerable  for  injuries  received  by  a  work- 
man engaged  in  repairing  its  property,  through  the  negligence  of  its 
servants  in  furnishing  an  unsafe  scaffolding:  Bruce  v.  Central  M.  E. 
Church,  147  Mich.  230,  110  N.  W.  951,  10  L.  R.  A.,  N.  S.,  74,  11  Ann. 
Cas.  150.  In  this  case  the  court  concludes  that  corporations  adminis- 
tering a  charitable  trust,  like  all  other  corporations,  are  subject  to 
the  general  laws  of  the  land,  and  therefore  cannot  claim  exemption 
from  responsibility  for  the  torts  of  their  agents,  unless  that  claim  is 
based  on  a  contract  with  the  person  injured,  as  where  he  is  a  bene- 
ficiary of  the  charitable  trust  and  hence  must  be  regarded  as  agreeing 
to  assume  the  risk  of  such  torts. 

The  holding  of  the  Michigan  court  is  approved  by  the  New  York 
court  of  appeals  in  Hordern  v.  Salvation  Army,  1&9  N.  Y.  233,  ante, 
p.  889,  92  N.  E.  623,  where  it  is  decided  that,  although  a  charitable 
institution  is  not  liable  to  its  beneficiaries  for  the  negligence  of  its 
servants,  it  is  liable  to  a  mechanic  negligently  injured  while  engaged 
in  making  repairs  on  a  boiler  on  its  premises.  To  the  same  effect  is 
Gartland  v.  New  York  Zoological  Society,  135  App.  Div.  163,  120  N. 
Y.  Supp.  24, 

The  same  doctrine  has  been  recognized  in  Hewett  v.  Woman's  Hos- 
pital Aid  Assn.,  73  N.  H.  556,  64  Atl.  190,  7  L.  R.  A.,  N.  S.,  496,  where 
it  is  held  that  a  hospital  conducted  as  a  public  charity  without  ex- 
pectation of  profit  is  not  immune  from  liability  to  an  apprentice  nurse 
who  is  exposed  to  a  contagious  disease,  without  informing  her  of  the 
nature  of  the  case  or  of  the  danger  involved,  by  reason  of  which  she 
contracts  the  disease  herself. 

In  the  comparatively  recent  case  of  Kellogg  v.  Church  Charity 
Foundation,  128  App.  Div.  214,  112  N.  Y.  Supp.  566,  wherein  Justice 
Gaynor  writes  a  very  able  opinion,  a  charity  hospital  corporation  is 
held  liable  for  the  negligence  of  the  driver  of  its  ambulance  in  run- 
ning into  a  person  on  the  street.  In  Rector  etc.  of  Church  of  Ascen- 
sion V.  Buckhart,  3  Hill,  193,  a  recovery  is  had  against  a  religious 
corporation  by  a  person  injured  by  the  falling  of  the  church  wall. 
And  in  Blaechinska  v.  Howard  Mission,  56  Hun,  522,  9  N.  Y.  Supp. 
679,  a  recovery  was  had  against  a  charitable  organization  for  the 
maintenance  of  a  vault  under  a  sidewalk,  with  a  defective  cover. 

"We  have  no  doubt  that  the  view  taken  by  the  Michigan,  New  Hamp- 
shire and  New  York  courts  is  to  be  commended.  The  wisdom,  even, 
of  exempting  a  charitable  institution  from  liability  in  tort  to  its  bene- 
ficiaries is  not  entirely  free  from  doubt.  To  extend  this  exemption 
so  as  to  leave  the  institution  free  from  responsibility  to  all  persons 
is  to  place  such  an  institution  above  the  law,  which  can  neither  be 
of  advantage  to  the  public  nor,  in  any  true  sense,  to  the  charity  itself. 
However,  in  Arkansas  the  exemption  seems  to  be  regarded  as  uni- 
versal, for  in  that  state  it  has  been  affirmed   that  a  corporation  or- 
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ganized  to  maintain  a  library,  which  is  in  its  nature  a  charitable  trust, 
is  not  liable  to  a  workman  negligently  injured  in  preparing  a  founda- 
tion for  the  building:  Fordyce  v.  "Woman's  C.  N.  L.  Assn.,  79  Ark. 
559,  9<5  S.  \V.  155,  7  L.  R.  A.,  N.  S.,  485;  and  in  Massachusetts  it  has 
been  decided  that  the  trustees  of  an  unincorporated  public  charity  are 
not  liable  for  injuries  to  one  servant  through  negligent  orders  given 
by  another:  Farrigan  v.  Pevear,  193  Mass.  147,  118  Am.  St.  Rep.  484, 
78  N.  E.  855,  7  L.  E.  A.,  N.  S.,  481,  8  Ann.  Cas.  1109. 

m.    Institutions  Claiming  Exemption  from  Liability. 

a.  Hospitals. — The  authorities  are  practically  unanimous  in  hold- 
ing that  an  institution  incorporated  for  no  private  gain,  but  for  the 
care  and  medical  treatment  of  the  sick  without  profit  to  the  founders, 
and  for  that  purpose  made  the  holder  or  manager  of  a  donated  trust 
fund,  is  a  charitable  institution  exempt  from  liability  to  patients  for 
injuries  due  to  the  malpractice  or  negligence  of  the  managers,  sur- 
geons, nurses,  or  employees:  Hearns  v.  Waterbury  Hospital,  66  Conn. 
98,  35  Atl.  595,  31  L.  R.  A.  224;  Pepke  v.  Grace  Hospital,  130  Mich. 
493,  90  N.  W.  278;  Murtaugh  v.  St.  Louis,  44  Mo.  479;  Joel  v.  Woman's 
Hospital,  89  Hun,  73,  35  N.  Y.  Supp.  37;  Van  Tassell  v.  Manhattan 
Eye  etc.  Hospital,  15  N.  Y.  Supp.  620;  Ward  v.  St.  Vincent's  Hospi- 
tal, 79  N.  Y.  Supp.  1004.  The  rule  in  this  class  of  cases  is  stated  in 
Downes  v.  Harper  Hospital,  101  Mich.  555,  45  Am.  St.  Rep.  427,  60 
N.  W.  42,  25  L.  R.  A.  602,  as  follows:  An  incorporated  eleemosynary 
hospital,  organized  and  maintained  for  no  private  gain,  but  for  the 
proper  care  and  medical  treatment  of  the  sick,  and  for  that  purpose 
made  the  manager  of  a  donated  trust  fund,  is  not  liable  for  injury 
received  by  a  patient  therein,  through  the  negligence  of  its  managers 
or  their  employees,  and  the  fact  that  patients  who  are  able  to  pay 
are  required  to  do  so  does  not  deprive  the  corporation  of  its  eleemosy- 
nary character,  nor  permit  a  recovery  for  damages  on  account  of  the 
existence  of  contract  relations;  and  in  McDonald  v.  Massachusetts 
General  Hospital,  120  Mass.  432,  21  Am.  Rep.  529,  it  is  stated  thus: 
A  corporation,  the  object  of  which  is  to  provide  a  general  hospital 
for  sick  and  insane  persons,  having  no  capital  stock  nor  provision 
for  making  dividends  or  profits,  deriving  its  funds  mainly  fi'om  public 
and  private  charity,  and  holding  them  in  trust  for  the  object  of  sus- 
taining the  Ifospital,  conducting  its  affairs  for  the  purpose  of  admin- 
istering to  the  comfort  of  the  sick,  without  expectation  or  right  on 
the  part  of  those  immediately  interested  in  the  corporation  to  receive 
compensation  for  their  own  benefit,  is  a  public  charitable  institution, 
and  is  not  liable  to  a  patient  for  the  negligence  of  its  agents. 

The  fact  that  patients  who  are  able  to  pay  are  required  to  do  so 
has  been  held  not  to  deprive  such  an  institution  of  its  immunity  from 
liability  to  such  patients  for  the  negligence  of  employees,  surgeons 
or  nurses,  when  the  amount  so  received  is  not  a  source  of  private 
gain  or  profit,  but  is  a  contribution  to  the  trust  fund  to  enable  the 
purposes  of  the  charity  to  be  more  effectually  accomplished.  All 
funds  thus  received  are  said  to  be  stamped  with  the  impress  of 
charity.  Usually  the  pay  patients  do  not  make  full  compensation  for 
the  services  rendered;  they  perhaps  pay  for  their  board,  room  and 
attendance,  but  not  for  medical  or  surgical  treatment:  .Jensen  v. 
Maine  Eye  and  Ear  Infirmary  (Me.),  78  Atl.  898;  McDonald  v.  Mas- 
sachusetts General  Hospital,  12-0  Mass.  432,  21  Am.  Rep.  529;  Downes 
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▼.  Harper  Hospital,  101  Mich.  555,  45  Am.  St.  Eep.  427,  60  N.  W.  42, 
25  L.  E.  A.  602;  Adams  v.  University  Hospital,  122  Mo.  App.  675, 
&9  S.  W,  453;  Wilson  v.  Brooklyn  Homeopathic  Hospital,  97  App. 
Div.  37,  89  N.  Y.  Supp.  619;  Powers  v.  Massachusetts  Homeopathic 
Hospital,  109  Fed.  294,  47  C.  C.  A.  122,  65  L.  R.  A.  372, 

The  extent  to  which  this  doctrine  has  been  carried  is  well  illus- 
trated in  Gable  v.  Sisters  of  St.  Francis,  227  Pa.  254,  136  Am.  St. 
Rep.  879,  75  Atl.  1087,  where  it  is  held  that  a  hospital  corporation, 
founded  from  funds  bequeathed  to  that  end,  and  maintained  by  chari- 
table donations,  appropriations  made  by  the  state  and  pay  received 
from  a  certain  class  of  patients,  is  not  liable  to  a  pay  patient  injured 
through  the  negligence  of  nurses,  although  she  disclaims  any  right 
of  execution  against  any  fund  other  than  that  received  from  pay 
patients.  In  the  course  of  its  opinion  the  court  says  that  "it  is  wholly 
immaterial  that  the  plaintiff  who  here  complains  of  injury  was  ad- 
mitted as  a  pay  patient.  It  is  insisted,  however,  that  the  reason  for 
the  rule  does  not  obtain  in  this  particular  case,  since  the  appellees 
have  filed  a  paper  in  the  court  below  disclaiming  any  right  of  execu- 
tion against  any  fund  of  the  defendant  corporation  held  for  charitable 
uses  and  all  income  of  said  corporation  other  than  that  received  from 
pay  patients;  and  have  asked  that  the  verdict  be  paid  out  of  funds 
derived  from  pay  patients  only.  The  argument  overlooks  the  fact 
that  every  dollar  received  by  the  defendant  corporation,  from  what- 
ever source,  is  stamped  with  the  impress  of  charity.  For  what  did 
these  plaintiffs  pay?  For  accommodations  which  the  hospital  was 
enabled  to  provide  through  the  use  of  money  charitably  donated  to 
it.  The  room,  the  bed,  the  furnishings  and  conveniences  for  which 
the  plaintiff  paid  are  all  of  them  the  direct  and  immediate  product 
of  the  voluntary  donations  it  received.  It  follows  that  the  money 
that  the  hospital  receives  from  its  pay  patients  is  as  strictly  the  in- 
crement of  the  charitable  donations  it  has  received  as  would  be  the 
interest  on  the  money  given  it  if  invested  on  loan.  If  any  profit  re- 
sults from  this  source,  it  can  only  be  regarded  as  incidental  addition 
to  the  trust  fund  or  income." 

In  Powers  v.  Massachusetts  Homeopathic  Hospital,  109  Fed.  294,  47 
C.  C.  A.  122,  65  L.  R.  A.  372,  "the  plaintiff  was,"  to  quote  from  the 
opinion,  "what  is  sometimes  called  a  'paying  patient,'  the  rate  of  her 
payment  being  fourteen  dollars  a  week.  Upon  this  ground  her  coun- 
sel has  sought  to  distinguish  her  case  from  that  of  a  patient  in  the 
hospital  who  pays  nothing.  In  our  opinion,  the  difference  is  imma- 
terial. As  has  been  said,  the  defendant  was  a  charitable  corporation; 
that  is,  a  corporation  organized  exclusively  for  charity.  That  the 
ministrations  of  such  a  hospital  should  be  confined  exclusively  to  the 
indigent  is  not  usual  or  desirable.  Those  of  moderate  means  from 
necessity,  and  not  a  few  rich  people  from  choice,  resort  to  great  chari- 
table hospitals  for  treatment,  especially  in  surgical  cases.  Through- 
out the  world  this  is  the  custom  in  these  institutions,  whether  they 
are  maintained  by  individual,  religious,  or  municipal  charity.  From 
patients  who  are  not  indigent,  a  payment  is  commonly  permitted  or 
required.  Commonly,  and  in  the  case  at  bar  quite  manifestly,  this 
payment  does  not  make  full  pecuniary  compensation  for  the  services 
rendered.  Those  who  make  a  considerable  payment  not  infrequently 
receive  in  some  respects  a  more  expensive  service  than  do  those  who 
make  a  small  payment  or  none  at  all;  but  the  payment  required  is 
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usually  calculated  upon  the  patient's  ability  to  pay,  rather  than  upon 
the  whole  cost  of  the  treatment  he  receives.  That  this  was  the  de- 
fendant's rule  appears  plainly  from  its  printed  form  of  application, 
which  it  required  all  applicants  to  fill  out  alike,  whether  they  paid 
something  or  nothing.  In  this  form  the  inquiry  concerning  payment 
was  stated  as  follows:  'How  much  per  week  applicant  can  pay,'  thus 
indicating  that  the  amount  of  the  contribution  was  to  be  determined, 
not  by  the  value  or  cost  of  the  service  rendered,  but  by  the  ability 
of  the  patient  to  aid  the  charitable  purposes  of  the  hospital.  In  our 
opinion,  a  paying  patient  in  the  defendant  hospital,  as  well  as  a  non- 
paying  patient,  seeks  and  receives  the  services  of  a  public  charity." 

An  incorporated  society  conducting  a  private  hospital  for  the  mutual 
benefit  of  its  members,  which  treats  sick  members  in  consideration 
of  payment  of  dues,  and  receives  other  sick  patients  for  an  agreed 
compensation,  is  liable  to  one  of  the  latter  for  damages  caused  by  the 
negligence  of  a  surgeon  employed  at  the  hospital  at  a  salary  paid  by 
the  society:  Brown  v.  La  Societe  Francaise  etc.,  138  Cal.  475,  71  Pac. 
518. 

It  has  been  affirmed  that  a  medical  institution  does  not  lose  its 
character  as  a  charity  and  become  responsible  to  patients  for  the 
negligence  of  surgeons  and  nurses  because,  in  addition  to  receiving 
pay  patients,  it  trains  and  educates  nurses:  Adams  v.  University 
Hospital,  122  Mo.  App.  675,  99  S.  W.  453;  or  teaches  medicine  for 
tuition  fees:  Collins  v.  New  York  Post  Graduate  Medical  School,  59 
App.  Div.  63,  69  N.  Y.  Supp.  106.  But  the  supreme  court  of  Kentucky 
takes  a  different  and  clearer  view  of  this  question,  and  holds  that  a 
hospital  conducted  by  a  university  as  an  adjunct  of  its  medical  school, 
which  exacts  compensation  from  patients  able  to  pay  but  treats  others 
free  of  charge,  is  not  a  charitable  institution  exempt  from  liability 
for  the  negligence  of  its  agents  and  employees:  University  of  Louis- 
ville V.  Hammock,  127  Ky.  564,  128  Am.  St.  Rep.  355,  106  S.  W.  219, 
14  L.  R.  A.,  N.  S.,  784. 

Where  a  railway  or  mining  corporation  maintains  a  hospital  and 
employs  physicians  for  the  purpose  of  caring  for  and  giving  medical 
and  surgical  attendance  to  sick  or  injured  employees,  the  expense 
thereof  being  paid  out  of  money  retained  from  the  wages  of  the 
employees,  and  the  corporation  making  no  profit  out  of  the  under- 
taking, the  courts  have  generally  held  that  the  corporation,  if  it  exer- 
cises due  care  in  selecting  physicians  and  surgeons,  is  not  respon- 
sible for  their  malpractice  and  negligence  in  treating  employees: 
Arkansas  Midland  Ry.  Co.  v.  Pearson  (Ark.),  135  S.  W.  917;  Louis- 
ville &  Nashville  R.  R.  Co.  v.  Foard,  104  Ky.  456,  47  S.  W.  342;  Hag- 
gerty  v.  St.  Louis  etc.  R.  R.  Co.,  100  Mo.  App.  424,  74  S.  W.  456;  Bar- 
den  V.  Atlantic  Coast  Line  Ry.  Co.,  152  N.  C.  318,  67  S.  E.  971;  Texas 
Central  R.  R.  Co.  v.  Zumwalt  (Tex.),  132  S.  W.  113;  Big  Stone  Gap 
Iron  Co.  V.  Ketron,  102  Va.  23,  102  Am.  St.  Rep.  839,  45  S.  E.  740; 
Bichardson  v.  Carbon  Hill  Coal  Co.,  10  Wash.  648,  39  Pac.  95;  Union 
Pacific  Ry.  Co.  v.  Artist,  60  Fed.  365,  9  C.  C.  A.  14,  23  L.  R.  A.  581. 
But  such  an  institution  is  not  a  charity,  if  the  benefits  it  extends  to 
employees  are  on  a  condition  of  relieving  the  employer  from  liability 
for  negligence  causing  the  injury:  Haggerty  v.  St.  Louis  etc.  R.  Co., 
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100  Mo.  App.  424,  74  S.  W.  456.  And  in  Phillips  v.  St.  Louis  etc, 
R.  R,  Co.,  211  Mo.  419,  124  Am.  St.  Rep.  786,  111  S.  W.  109,  17  L. 
R.  A.,  N.  S.,  1167,  14  Ann.  Cas.  742,  it  is  decided  that  a  hospital  asso- 
ciation formed  to  provide  medical  service  to  employees  of  a  certain 
railroad  company,  and  maintained  by  involuntary  deductions  from 
the  wages  of  these  employees,  is  not  exempt  from  liability  to  patients 
by  the  mere  employment  of  competent  surgeons,  but  it  must  go  fur- 
ther and  competently  treat  the  patients  received.  Such  associations 
occupy  the  position  of  ordinary  physicians  and  surgeons.  If  a  rail- 
road company  maintains  a  hospital,  and  contracts  for  a  consideration 
to  treat  its  employees  for  injuries  received,  it  is  liable  for  the  mal- 
practice of  a  surgeon  it  employs,  notwithstanding  the  exercise  of  due 
care  in  his  selection:  Sawdey  v.  Spokane  Falls  etc.  Ry.  Co.,  30  Wash. 
349,  70  Pac.  972,  94  Am.  St.  Rep.  880,  and  see  cases  cited  in  the  cross- 
reference  note  thereto. 

b.  Churches  and  Religious  Organizations. — Gifts  and  trusts  in 
favor  of  churches  and  religious  organizations  constitute  charities: 
See  the  note  to  Hoeffer  v.  Clogan,  171  111.  462,  63  Am.  St.  Rep.  264. 
But  the  exemption  of  such  institutions  from  liability  for  the  torts  of 
their  agents  and  servants  is,  like  the  exemption  of  other  charitable 
institutions,  not  absolute.  For  example,  a  religious  corporation  is 
liable  to  one  injured,  through  the  negligence  of  its  servants  in  fur- 
nishing an  unsafe  scaffolding,  while  engaged  in  repairing  its  property: 
Bruce  v.  Central  M.  E.  Church,  147  Mich.  230,  110  N.  W.  951,  10  L. 
R.  A.,  N.  S.,  74,  11  Ann.  Cas.  150.  To  the  same  effect  is  Mulchey  v. 
Methodist  Religious  Society,  125  Mass.  487.  In  Chapin  v.  Holyoke 
Y.  M.  C.  A.,  165  Mass.  280,  42  N.  E.  1130,  it  is  decided  that  a  Young 
Men's  Christian  Association  is  not  a  charity,  and  hence  is  liable  for 
negligence  in  the  construction  of  a  floor  whereby  one  on  the  premises 
by  invitation  is  injured. 

c.  Educational  Institutions. — A  corporation  founded  and  main- 
tained for  educational  purposes  is  regarded  as  a  charitable  institu- 
tion, and  as  such  has  been  considered  exempt  from  liability  to  students 
for  the  torts  and  negligence  of  its  servants  and  agents,  and  this  al- 
though the  students  are  required  to  pay  tuition.  Thus  an  institution 
of  this  character  has  been  held  not  liable  for  injury  to  a  pupil  because 
of  failure  to  maintain  fire-escapes  as  required  by  ordinance  and  stat- 
ute: Abston  v.  Waldon  Academy,  118  Tenn.  24,  102  S.  W.  351,  11  L. 
R.  A.,  N.  S.,  1179;  and  for  injuries  to  a  student  occasioned  by  the 
negligence  of  the  superintendent  of  college  buildings  in  removing  a 
chimney:  Currier  v.  Dartmouth  College,  105  Fed.  886,  117  Fed.  44,  54 
C.  C.  A.  430;  and  for  injury  to  a  student  through  the  negligence  of  a 
teacher  in  a  class-room  or  laboratory:  Parks  v.  Northwestern  Uni- 
versity, 218  111.  381,  75  N.  E.  991,  2  L.  R.  A.,  N.  S.,  556,  4  Ann.  Cas. 
103. 

A  board  of  education,  in  the  absence  of  statute,  is  not  answerable 
in  its  corporate  capacity  for  an  injury  to  a  pupil  from  its  negligence 
in  the  erection  and  maintenance  of  a  school  building:  Finch  v.  Board 
of  Education,  30  Ohio  St.  37,  27  Am.  Rep.  414.  A  child  attending  a 
public  school  provided  by  a  city  cannot  maintain  an  action  against 
the  city  for  injury  suffered  by  reason  of  an  unsafe  staircase:   Hill  t. 
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Boston,  122  Mass.  344,  23  Am.  Eep.  332.  And  a  state  industrial  school, 
being  a  component  part  of  one  of  the  departments  of  the  state,  is 
within  a  constitutional  prohibition  against  the  state  being  made  a 
party  defendant  to  any  suit:  Alabama  Industrial  School  v.  Addler, 
144  Ala.  555,  113  Am.  St.  Rep.  58,  42  South.  116. 

d.  Reformatory  Institutions. — An  action  does  not  lie  against  a 
state  reform  school  or  state  house  of  refuge  for  torts  inflicted  by  its 
employees  upon  inmates:  Williamson  v.  Industrial  School  of  Reform, 
95  Ky.  251,  44  Am.  St.  Rep.  243,  24  S.  W.  1065,  23  L.  R.  A.  200;  Perry 
V.  House  of  Refuge,  63  Md.  20,  52  Am.  Rep.  495.  A  charitable  in- 
stitution which  was  organized  to  maintain  an  industrial  school  asylum 
for  the  support  and  education  of  male  orphan  children,  and  to  which 
the  statutes  of  the  state  authorize  magistrates  to  send  minors  con- 
victed of  crime,  has  been  regarded  in  New  York  as  a  governmental 
agency,  entitled  to  the  same  immunity  from  liability  for  negligence 
as  the  state  itself,  and  hence  has  been  held  exempt  from  responsibility 
to  minor  convicts  legally  committed  to  it  for  injuries  from  the  negli- 
gence of  the  managers  of  the  institution:  Corbett  v.  St.  Vincent's  In- 
dustrial School,  177  N.  Y.  16,  68  N.  E.  997.  But  the  supreme  court 
of  Michigan,  with  clearer  vision,  has  decided  that  an  institution  of 
a  charitable  character,  such  as  the  "House  of  the  Good  Shepherd," 
maintained  for  the  reformation  and  preservation  of  girls  and  women, 
does  not  take  on  the  character  of  a  state  institution  or  governmental 
agency,  with  consequent  immunity  from  private  suit,  by  reason  of  a 
statute  which  permits  certain  magistrates  and  courts  under  some  cir- 
cumstances to  commit  offenders  to  the  institution;  that  such  an  institu- 
tion is  liable  in  damages  to  a  girl  taken  there  under  the  false  impression 
that  a  position  will  be  found  for  her  and  thereafter  unlawfully  detained 
against  her  will;  and  that  the  institution  cannot  escape  this  responsi- 
bility by  the  plea  that  to  pay  damages  for  the  wrong  will  divert  the 
trust  funds:  Gallon  v.  House  of  Good  Shepherd,  158  Mich.  361,  133  Am. 
St.  Rep.  387,  122  N.  W.  631,  24  L.  R.  A.,  N.  S.,  286. 

e.  Governmental  Agencies. — An  institution  in  the  nature  of  a  gov- 
ernmental agency  enjoys  the  same  immunity  from  liability  for  the 
torts  of  its  agents  and  servants  that  the  state  itself  enjoys.  This 
rule  has  been  applied  to  state  hospitals:  White  v.  Alabama  Insane 
Hospital,  138  Ala.  479,  35  South.  454,  4  L.  E.  A.,  N.  S.,  269;  Maia's 
Admr.  v.  Eastern  State  Hospital,  97  Va.  507,  34  S.  E.  617,  47  L.  R.  A. 
577;  and  to  a  state  industrial  school:  Alabama  Industrial  School  v. 
Addler,  144  Ala.  555,  113  Am.  St.  Eep.  58,  42  South.  116.  An  action 
of  tort  cannot  be  sustained  against  "The  National  Home  for  Disabled 
Volunteer  Soldiers,"  though  it  has  power  to  take,  hold  and  convey 
real  and  personal  property,  and  to  sue  and  be  sued  in  the  courts  of 
law  and  equity.  Such  an  action  is,  in  effect,  against  the  United 
States,  and  it  has  not  consented  to  be  sued  for  torts:  Overholser  v. 
National  Home  for  Disabled  Soldiers,  68  Ohio  St.  236,  96  Am.  St.  Rep. 
658,  67  N.  E.  487,  62  L.  R.  A.  936.  These  decisions,  however,  do  not 
turn  on  the  question  of  the  exemption  of  charitable  institutions  from 
liability,  but  on  the  exemption  of  the  state  and  nation  and  their 
agencies  from  such  liability.  A  state,  it  is  well  understood,  cannot 
be  held  responsible  for  the  toits  of  its  officers  and  agents:   Elmore 
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T.  Fields,  153  Ala.  345,  127  Am.  St.  Eep.  31,  45  South.  66;  State  t. 
Jahraus,  117  La.  286,  116  Am.  St.  Rep.  208,  41  South.  575;  General 
Oil  Co.  V.  Grain,  117  Tenn.  82,  121  Am.  St.  Eep.  967,  95  S.  W.  824. 
But  the  officers  of  a  state  can  be  held  responsible  for  a  trespass  or 
tort,  although  they  act  or  assume  to  act  under  the  authority  of  the 
state:  Sanders  v.  Saxton,  182  N.  Y.  477,  75  N.  E.  529,  1  L.  E.  A.,  N. 
S.,  727,  lOS  Am.  St.  Eep.  826,  and  note. 

f.  Fire  Insurance  Patrol. — In  Pennsylvania  an  insurance  patrol 
company  is  a  public  charity  when  the  object  of  its  incorporation  is 
to  protect  and  save  life  and  property  in  and  contiguous  to  burning 
buildings,  it  appearing  that  the  company  mak'es  no  distinction  in  sav- 
ing and  protecting  property  between  property  insured  and  not  insured, 
and  that  it  is  without  capital  stock  or  moneyed  capital,  and  no  profits 
or  dividends  are  made  and  divided  among  the  corporators,  although 
it  is  supported  by  the  voluntary  contributions  of  fire  insurance  com- 
panies: Fire  Insurance  Patrol  v.  Boyd,  120  Pa.  624,  6  Am.  St.  Eep. 
745,  15  Atl.  553,  1  L.  E.  A.  417.  But  in  Louisiana,  an  association 
which  is  composed  of  insurance  companies  doing  business  in  a  certain 
city,  which  is  authorized  to  maintain  a  corps  of  men  and  suitable 
apparatus  to  save  life  and  property  in  case  of  fire,  and  which  is  sup- 
ported by  assessments  levied  on  all  persons  engaged  in  fire  insurance 
business  in  that  city,  whose  main  purpose  is  to  minimize  the  losses 
and  promote  the  pecuniary  interests  of  its  members,  is  not  a  public 
charity,  and  is  liable  for  injuries  sustained  by  a  member  of  the  fire 
department  as  a  result  of  the  negligence  of  one  of  its  servants:  Cole- 
man v.  Fire  Insurance  Patrol  of  New  Orleans,  122  La.  626,  48  South. 
130,  21  L.  R.  A.,  N.  S.,  810,  16  Ann.  Cas.  778;  Eady  v.  Fire  Insurance 
Patrol,  126  La.  273,  ante,  p.  511,  52  South.  491.  The  Massachusetts 
courts  have  come  to  a  similar  conclusion  in  Ncwcomb  v.  Boston  Pro- 
tective Department,  151  Mass.  215,  24  N.  E.  39,  6  L.  E.  A.  778;  Bates 
V.  Worcester  Protective  Department,  177  Mass.  130,  58  N,  E.  274. 


WESTCOTT  CHUCK  COMPANY  v.  ONEIDA  NATURAL 
CHUCK  COMPANY. 

[199  N.  Y.  247,  92  N.  E.  639.] 

TEADEMAEKS.— The  Expiration  of  a  Patent  does  not  give  to 
one  thereafter  manufacturing  the  article  the  right  to  use  trademarks 
and  names  adopted  by  the  patentee,  so  as  to  represent  such  articles 
to  be  those  manufactured  by  the  patentee,  and  the  use  of  such  marks 
and  names  may  be  permanently  enjoined,     (p.  908.) 

PATENTED  ARTICLES — Expiration  of  Patent — Unfair  Com- 
petitiom. — Upon  the  expiration  of  a  patent  the  right  to  make  the 
patented  article  passes  to  the  public.  The  patentee  cannot  enjoin  its 
manufacture,  but  he  is  entitled  to  protection  against  unfair  com- 
petition,    (pp.  90S,  909.) 

TEADEJIARKS — Damages  for  Infringement. — A  Stipulation 
made  on  the  trial  of  a  suit  for  infringement  of  trademark,  fixing  the 
profits  made,  etc.,  will  be  treated  as  fixing  the  rule  of  damages  in 
case  the  plaintiff  is  successful,     (pp.  910,  911.) 
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Edwin  II.  Risley  and  Henry  M.  Love,  for  the  appellant. 

Richard  R.  Martin  and  Thomas  A.  Devereux,  for  the  re- 
spondent. 

*'**  CULLEN,  C.  J.  The  action  is  to  restrain  unfair  com- 
petition in  trade,  for  damages  and  for  an  accounting  of  profits. 
The  appellant  is  a  manufacturer  of  drill  chucks  in  Oneida, 
Madison  county,  of  a  design  and  character  formerly  protected 
by  certain  patents.  At  the  expiration  of  the  patents  the 
defendant  purchased  some  of  these  chucks  and  entered  upon 
the  manufacture  of  tools  exactly  the  same  in  character  and 
style  and  of  the  same  size  as  those  made  by  the  plaintiff,  and, 
as  found  by  the  trial  court,  "advertised  its  said  chucks  in  such 
language  and  manner  as  to  convey  to  the  trade  and  to  intend- 
ing purchasers  that  defendant's  chucks  so  advertised  were 
plaintiff's  said  two  styles  of  chucks;  that  these  acts  and  things 
250  were  done  by  defendant  with  the  intent  and  for  the  pur- 
pose of  deceiving  dealers  and  users  of  chucks  into  the  belief 
that  the  defendant's  chucks  so  advertised  were  the  plaintiff's 
chucks,  and  to  thus  enable  the  defendant  to  make  sales  of 
chucks  and  of  parts  of  chucks  which  it  could  not  otherwise 
make,  and  that  defendant  offered  said  duplicated  chucks  at 
prices  lower  than  those  which  plaintiff  was  receiving  for  its 
chucks."  It  is  also  found  that  in  advertising  its  product  the 
defendant  duplicated  many  of  the  cuts  in  plaintiff's  advertise- 
ments and  also  its  printed  matter.  The  trial  court  held  that 
the  defendant  had  the  right  to  manufacture  and  sell  drill 
chucks  which  were  duplicates  of  those  manufactured  by  the 
plaintiff,  known  as  "Little  Giant  Improved"  and  as  "Little 
Giant  Double  Grip,"  but  it  had  not  the  right  to  place  on  its 
chucks,  or  to  use  in  advertising  the  sale  thereof,  the  size  num- 
ber numerals  or  the  names  adopted  by  the  plaintiff,  and 
awarded  a  permanent  injunction  restraining  the  defendant 
from  such.  use.  It  refused  to  award  the  plaintiff  damages  on 
the  ground  that  no  damage  to  its  business  had  been  proved. 
From  this  judgment  an  appeal  was  taken  to  the  appellate 
division,  where  the  judgment  was  affirmed  by  a  divided  court. 

The  appellant's  first  contention  is  that  the  injunction 
awarded  was  not  sufficiently  broad.  It  is  contended  that  the 
defendant  should  not  have  been  allowed  to  make  chucks  pre- 
cisely similar  to  its  own.  We  cannot  say  that  the  trial  court 
erred  in  this  respect.  The  patents  having  expired,  the  right 
to  make  the  patented  article  passed  to  the  public:  Singer 
Mfg.  Co.  V.  June  Mfg.  Co.,  163  U.  S.  169,  16  Sup.  Ct.  Rep. 
1002,  41  L.  ed.  118.  Its  situation  was  at  least  no  better  than 
if  it  had  never  obtained  patents,  and  in  such  a  case,  as  stated 
by  Judge  Vann  in  Tabor  v.  Hoffman,  118  N.  Y.  30,  16  Am. 
St.  Rep.  740,  23  N.  E.  12:  "As  the  plaintiff  had  placed  the 
perfected  pump  upon  the  market,  without  obtaining  the  pro- 
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tection  of  the  patent  laws,  he  thereby  published  that  inven- 
tion to  the  world  and  no  longer  had  any  exclusive  property 
therein."  It  is  true  that  though  the  plaintiff  had  lost  its 
exclusive  right  to  manufacture,  it  was  still  entitled  to  protec- 
tion against  unfair  competition  (Singer  Mfg.  Co.  v.  June 
251  Mfg.  Co.,  163  U.  S.  169,  16  Sup.  Ct.  Rep.  1002,  41  L.  ed. 
118),  and  the  defendant  invaded  its  right  in  so  far  as  it 
sought  to  induce  the  public  to  believe  that  its  product  was 
the  product  of  the  plaintiff.  To  a  certain  extent,  however, 
the  mere  duplication  of  the  tool  or  machine  manufactured  by 
another  may,  in  some  cases,  produce  confusion  in  the  minds 
of  purchasers  as  to  what  manufacturer  made  the  tool.  So 
far  as  the  duplication  relates  to  details,  proper  or  advan- 
tageous in  the  use  of  the  tool  or  machine,  it  is  open  to  all  the 
public,  regardless  of  any  confusion  as  to  its  source  of  manu- 
facture that  may  be  occasioned  thereby.  In  Cooke  &  Cobb 
Co.  V.  Miller,  169  N.  Y.  475,  62  N.  E.  582,  it  was  said:  "In  the 
absence  of  some  restriction  upon  the  defendants  arising  out 
of  the  patent  law,  ....  the  defendants  had  the  right  to 
manufacture  and  sell  the  article  in  question,  although  it  was 
similar  in  general  appearance  and  made  from  the  same  ma- 
terial and  upon  the  same  plan  as  the  article  made  and  sold 
by  the  plaintiff."  The  evidence  tends  to  show  that  the  details 
of  plaintiff's  tool  which  the  defendant  copied  were  features 
or  elements  of  the  tool  itself,  and  therefore  within  the  de- 
fendant's right  to  reproduce.  The  case  before  us  differs  from 
those  of  Singer  Mf?.  Co.  v.  June  Mfg.  Co.,  163  U.  S.  169,  16 
Sup.  Ct.  Rep.  1002,  41  L.  ed.  118,  and  Herring-Hall-Marvin 
Safe  Co.  V.  HaU's  Safe  Co.,  208  U.  S.  554,  28  Sup.  Ct.  Rep. 
350,  52  L.  ed.  616.  In  those  cases  the  use  of  the  name  of  the 
manufacturer  was  involved,  an  element  not  in  the  present  case, 
and  the  injunction  was  directed  solely  against  the  use  of  the 
plaintiff's  trade  name  without  accompanying  explanation  that 
the  articles  were  manufactured  by  the  defendant. 

We  think,  however,  that  the  trial  court  erred  in  failing  to 
award  the  plaintiff  damages.  The  court  doubtless  felt  con- 
trolled in  this  respect  by  the  decision  of  the  appellate  divi- 
sion, made  on  an  appeal  from  a  previous  trial  of  the  case  (122 
App.  Div.  260,  106  N.  Y.  Supp.  1016),  in  which  it  was  held 
that  in  the  absence  of  proof  of  damage,  no  pecuniary  recovery 
could  be  had.  It  is  possible  that  in  an  action  at  law  for  dam- 
ages, proof  of  actual  damage  suffered  by  a  plaintiff  would  be 
necessary  to  justify  more  than  a  nominal  recovery:  Browne 
on  Trademarks,  sec.  499 ;  Paul  on  Trademarks,  sec.  324.  But 
this  action  is  in  equity.  The  plaintiff  prayed  as  relief  that 
the  defendant  ^"^  account  for  the  profits  made  by  it  on  its 
sales,  and  the  law  seems  well  settled  that  equity  will  trea^ 
the  wrongdoer  as  a  trustee  for  the  plaintiff  so  far  as  the 
former  has  realized  profits  from  its  acts:  Browne  on  Trade* 
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marks,  sec.  506 ;  Paul  on  Trademarks,  sec.  326  (see  cases  there 
cited) ;  Singer  Mf£?.  Co.  v.  June  Mfg.  Co.,  163  U.  S.  169,  16 
Sup.  Ct.  Rep.  1002,  41  L.  ed.  118.  It  has  been  held  in  the 
United  States  circuit  court  of  appeals  that  the  plaintiff  is  not 
limited  to  the  profits  realized  by  the  defendant,  but  is  entitled 
to  what  he  would  have  made  had  the  sales  been  made  by  him: 
Walter  Baker  &  Co.  v.  Slack,  130  Fed.  514,  65  C.  C.  A.  138. 
Indeed,  as  said  by  Mr.  Browne,  after  a  review  of  the  cases, 
it  is  difficult  to  lay  down  the  exact  rule  for  determining  the 
measure  of  damages  in  the  infringement  of  trademarks.  It 
may  depend  upon  the  special  circumstances  of  the  case.  The 
cases  in  this  state  on  the  subject  are  few.  In  Champlin  v. 
Stoddard,  34  Hun,  109,  plaintiffs  were  allowed  to  recover  the 
difference  between  the  price  that  defendant  realized  and  the 
cost  at  which  the  plaintiffs  could  have  made  the  sales.  The 
opinion,  however,  contains  a  strong  intimation  that  the  rule 
of  damages  was  too  favorable  to  defendant ;  that  the  plaintiffs 
should  have  recovered  the  profits  that  would  have  been  real- 
ized had  the  sales  been  made  at  the  prices  at  which  they  sold 
their  goods.  Gillott  v.  Esterbrook,  47  Barb.  455,  sustains  the 
rule  of  damage  upheld  in  the  Champlin  case  (34  Hun,  109). 
In  Cox's  Trademark  Cases,  second  edition,  481,  it  is  said  that 
in  Faber  v.  Hovey  it  was  held  b^''  the  general  term  of  the  su- 
preme court,  and  affirmed  by  this  court,  that  the  plaintiff  was 
entitled  to  the  profits  he  would  have  made  had  he  manu- 
factured and  sold  the  articles  sold  by  the  defendant.  The 
only  report  of  the  case  is  to  be  found  in  73  N.  Y.  592,  where 
it  is  stated  that  the  judgment  was  affirmed  by  a  divided  court 
without  opinion.  After  examination  of  the  printed  record 
in  the  case  we  are  not  prepared  to  say  that  it  is  an  authority 
for  the  broad  proposition  for  which  it  is  cited  by  Mr.  Cox. 
The  interlocutory  judgment  directed  the  defendants  to  ac- 
count to  the  plaintiff  for  the  profits  realized  by  them  together 
with  such  other  damages  as  might  appear.  ^^^  The  referee 
reported  that  the  plaintiff's  profits  on  the  sale  would  have 
been  a  certain  sum,  and  that  as  no  positive  evidence  was  given 
as  to  the  profits  realized  by  the  defendants,  he  determined 
they  were  the  same  as  those  that  would  have  been  realized  by 
the  plaintiff.  The  affirmance  of  the  judgment  by  this  court 
seems  at  least  authority  to  the  effect  that  where  no  proof  is 
given  of  the  profits  actually  made  by  the  defendants,  the 
profits  the  plaintiff  would  have  realized  should  establish  the 
measure  of  damages.  In  the  case  before  us,  w^hile  the  parties 
were  proceeding  with  proof  as  to  the  cost  of  manufacture,  this 
stipulation  was  entered  into,  as  found  by  the  trial  court: 
"For  the  purpose  of  this  trial  only,  and  not  to  be  used  in  any 
future  trial  of  this  suit,  conceded  that  the  defendant  made 
and  sold  3,672  drill  chucks  of  the  character  claimed  to  be  un- 
fair in  all  or  some  features,  and  that  if  the  plaintiff  had  sold 


Sept.  1910.]     Westcott  C.  Co.  v.  Oneida  Nat.  C.  Co.    911 

its  own  drill  chucks  in  equal  numbers,  sizes  and  styles,  it 
would  have  made  a  total  profit  of  $4,000  thereon.  And, 
further,  that  the  defendant  made  and  sold  certain  parts  for 
plaintiff's  chucks,  and  for  said  alleged  unfair  chucks,  and 
that  if  the  plaintiff  had  made  and  sold  an  equal  number  of 
those  similar  parts,  it  would  have  made  $300  profit  thereon. 
Further  conceded  for  the  purpose  of  this  trial  only,  and  not 
to  be  used  in  any  future  trial  of  this  case,  that  if  the  court 
shall  find  that  illegal  competition  of  the  defendant's  was  the 
sole  cause  of  plaintiff's  selling  its  drill  chucks  and  parts  in 
controversy  in  this  case  at  increased  discounts,  then  the  plain- 
tiff's loss  by  reason  of  said  increase  of  discounts  shall  be  taken 
to  be  the  sum  of  $1,800."  After  this  stipulation  was  made, 
by  consent  of  the  defendant,  the  evidence  on  the  subject  of 
profits  already  taken  was  stricken  out.  Whatever  may  be  the 
general  rule  on  the  subject,  this  state  of  the  record  seems  to 
bring  the  case  within  the  decision  in  Faber  v.  Hovey,  73  N.  Y. 
592,  and  we  think  it  may  further  be  said  that  by  the  stipula- 
tion the  parties  intended  to  establish  the  rule  of  damages  in 
case  the  plaintiff  was  successful.  There  is  no  finding  by  the 
trial  court  that  Avould  justify  an  award  to  the  plaintiff  of  the 
sum  of  $1,800,  specified  in  the  last  clause  of  the  stipulation, 
but  ^^*  on  the  findings  and  stipulation  the  plaintiff  was  en- 
titled to  recover  the  sum  of  $4,300,  as  of  the  date  of  the  judg- 
ment. 

The  judgment  of  the  appellate  division  should  be  reversed 
and  that  of  the  special  term  modified,  so  as  to  award  the 
plaintiff  the  sum  of  $4,300,  as  of  the  11th  of  December,  1908, 
and  as  modified  affirmed,  with  costs  to  the  appellant  in  the 
appellate  division  and  in  this  court. 

Gray,  Haight,  Vann,  Willard  Bartlett,  Hiscock  and  Chase, 
J"J.,  concur. 

Judgment  accordingly. 


As  to  What  Words  or  Thrases  may  Constitute  a  Valid  Trademark, 
see  the  note  to  Kyle  v.  Perfection  Mattress  Co.,  85  Am.  St.  Eep.  83; 
and  as  to  what  constitutes  a  trademark  and  wliat  are  infringements 
thereof,  see  the  note  to  Patridge  v.  Menck,  44  Am.  Dec.  284. 

The  Law  of  Trademarks  and  Trade  Names  is  considered  in  the  recent 
cases  of  Creswill  v.  Grand  Lodge  Knights  of  Pythias,  133  Ga.  837, 
134  Am.  St.  Eep.  231;  Atlas  Assur.  Co.  v.  Atlas  Ins.  Co.,  138  Iowa, 
228,  128  Am.  St.  Rep.  189;  Johnson  v.  Seabury,  71  N.  J.  Eq.  750, 
124  Am.  St.  Rep.  1007;  Giragosian  v.  Chutjian,  194  Mass.  504,  120 
Am.  St.  Rep.  570;  George  G.  Fox  Co.  v.  GJynn,  191  Mass.  i;44,  114 
Am.  St.  Rep.  619;  International  Silver  Co.  v.  William  Rogers  Cor- 
poration, 67  N.  J.  Eq.  616,  110  Am.  St.  Rep.  50G;  Armiiigton  v.  Palmer, 
21  R.  I.  109,  79  Am.  St.  Rep.  786;  Italian-Swiss  Colony  v.  Italian 
Vineyard  Co.,  158  Cal.  252,  110  Pac.  913. 

A  Trademark,  in  a  Quuiified  Sense,  is  Property  in  the  hands  of  the 
owner,  u,ad  may  be  sold  and  assigned  with  the  bubiuess  to  which  it 
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belongs.  But  in  the  abstract  it  cannot  be  considered  property.  It 
cannot  be  disassociated  from  the  business  to  which  it  belongs:  Com- 
monwealth V.  Kentucky  Distilleries  etc.  Co.,  132  Ky.  521,  136  Am. 
St.  Rep.  186;  Falk  t.  American  West  Indies  Trading  Co.,  180  N.  Y. 
445,  105  Am.  St.  £ep.  778. 


GRAVES  V.  KNIGHTS  OF  MACCABEES. 

[199  N.  Y.  397,  92  N.  E.  792.] 

FRATERNAL  INSURANCE — Prohibiting  Certain  Occupations. 
A  fraternal  insurance  society  has  a  right,  in  a  proper  manner,  to  adopt 
a  by-law  applicable  to  certificates  thereafter  issued  which,  as  broadly 
as  may  be  thought  wise,  will  prohibit  beneficial  members  directly  or 
even  indirectly  to  engage  in  the  business  of  manufacturing  or  selling 
liquors,     (p.  914.) 

FRATERNAL  INSURANCE — Engaging  in  Liquor  Business — 
Forfeiture. — A  by-law  of  a  fraternal  insurance  society  providing  that 
the  certificate  of  a  member  shall  become  null  and  void  upon  his 
engaging  in  the  manufacture  or  sale  of  liquor  is  violated  by  a  member 
who  forms  a  partnership  with  his  son  for  the  carrying  on  of  a  saloon 
business  and  personally  applies  for  and  takes  out  a  license  in  the 
firm  name,  the  saloon  being  operated  in  the  usual  manner,  the  member, 
while  living  in  the  same  house,  taking  no  active  part  in  the  business, 
and  such  violation  has  the  effect  of  rendering  the  certificate  void. 
(pp.  914,  915.) 

FRATERNAL  INSURANCE — Forfeiture. — The  Issuance  of  a 
New  Certificate  after  a  forfeiture,  for  the  sole  purpose  of  changing 
the  beneficiary  at  the  request  of  the  member,  does  not  waive  the 
forfeiture,  the  new  certificate  being  considered  but  a  continuance  of 
the  former  one.     (p.  916.) 

George  P.  Keating,  for  the  appellant. 

Frank  C.  Sargent  and  Frank  B.  Lennox,  for  the  respondent. 

^®®  HISCOCK,  J.  This  action  was  brought  to  recover  on 
two  certificates  of  insurance  issued  by  the  appellant  on  the  life 
of  one  Graves  and  payable  to  the  respondent,  his  wife.  The 
sole  defense  is  that  all  rights  under  these  certificates  had  be- 
come forfeited  because  after  their  issue  Graves  became  en- 
gaged in  the  sale  of  liquors  in  violation  of  one  of  appellant's 
by-laws.  On  the  facts  established  in  support  of  that  defense 
hereafter  recited,  the  trial  court  refused  to  hold,  as  matter  of 
law,  that  there  had  been  a  violation,  but  allowed  the  jury  to 
say  whether  there  had  been,  and  the  latter  having  answered 
this  question  in  the  negative,  the  appellate  division  by  a  di- 
vided court  have  approved  the  course  taken  by  the  trial  court 
and  affirmed  the  judgment  against  the  appellant. 

We  shall  assume  for  the  moment,  reserving  for  subsequent 
consideration  a  single  minor  question,  that  the  certificates  on 
which  suit  is  brought  are  subject  to  a  regulation  adopted  by 
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the  appellant  in  1895  and  subsequently  from  time  to  time 
amplified  and  which  provided  as  follows : 

"Sec.  142.  No  person  shall  be  admitted  aa  a  beneficial 
member  of  this  order  who  is  engaged  in  any  of  the  following 
occupations:  Blasting,  coal  mining,  submarine  operations, 
manufacturing  highly  inflammable  or  explosive  materials,  nor 
who  is  an  aeronaut  or  lineman  in  the  employ  of  electric  com- 
panies, either  in  the  construction  or  repairing  of  lines  over 
which  the  electric  current  passes,  or  who  is  engaged  in  any 
other  occupation  deemed  extrahazardous  by  the  supreme 
medical  examiner,  and  no  person  shall  be  eligible  for  mem- 
bership in  the  order  who  is  engaged  either  as  principal,  agent 
400  Qj.  servant  in  the  manufacture  or  sale  of  spirituous,  malt 
or  vinous  liquors  as  a  beverage,  and  should  any  beneficial 
member  of  the  order  engage  in  any  of  the  above-named  pro- 
hibited occupations  after  his  admission,  his  benefit  certificate 
shall  become  null  and  void  from  and  after  the  date  of  his  so 
engaging  in  such  prohibited  occupation,  and  he  shall  stand 
suspended  from  all  rights  to  participate  in  the  benefit  funds 
of  the  order,  ....  and  the  record  keeper,  when  any  such 
suspension  takes  place,  shall  not  receive  further  assessments 
from  such  suspended  member." 

The  acts  proved  by  the  appellant  as  constituting  a  violation 
and  working  a  forfeiture  of  the  certificates  were  the  follow- 
ing: Graves,  the  insured,  formed  a  partnership  with  his  son 
for  the  purpose  of  carrying  on  a  saloon  business.  He  person- 
ally applied  for  and  took  out  a  license  in  the  firm  name,  and 
the  saloon  was  owned  and  operated  for  several  months  by  said 
copartnership,  there  being  nothing  to  indicate  that  the  ordi- 
nary rules  of  ownership  and  legal  control  of  the  copartnership 
property  and  business,  and  of  sharing  in  profits  and  losses,  did 
not  prevail.  It  was  testified  to,  however,  that  while  Graves 
lived  in  the  same  house  in  which  the  saloon  was  conducted, 
he  did  not,  as  a  matter  of  fact,  take  any  part  in  the  actual 
management  of  the  business  or  in  the  sale  of  liquors. 

Under  these  circumstances  the  courts  below  have  permitted 
a  recovery  on  the  theory  that  the  language  of  appellant's 
by-laws  only  prohibited  an  active  or  perhaps  physical  partici- 
pation in,  or  relation  to,  the  sale  of  liquors,  and  did  not  in- 
clude a  passive  proprietary  interest  in  the  buisiness. 

No  case  has  been  cited  which  is  controlling  of  the  question 
now  presented,  and  its  decision,  therefore,  must  be  governed 
by  the  ordinary  rules  of  construction.  Applying  these,  we 
are  of  the  opinion  that,  although  the  issue  may  seem  some- 
what close,  the  construction  of  the  by-law  thus  far  permitted 
is  too  narrow,  and  that  it  should  have  been  held,  as  matter  of 
law,  that  the  acts  of  the  insured  were  a  violation  of  its  terms 
and  worked  a  forfeiture  of  the  certificates. 

Am.  St.  Rep.,  Vol.  130 — 58 
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It  is  beyond  controversy  that  the  appellant  had  a  perfect 
401  right  in  a.  proper  manner  to  adopt  a  by-law  applicable  to 
certificates  thereafter  issued  which,  as  broadly  as  might  be 
thought  wise,  would  prohibit  beneficial  members  from  becom- 
ing engaged  even  indirectly  in  the  business  of  manufacturing 
or  selling  liquors.  In  determining  what  it  did  do,  we  of 
course  are  mindful  of  the  cardinal  rules  that  when  permissible 
a  construction  should  be  employed  which  will  avoid  forfeit- 
ures, and  that  the  penalties  for  ambiguous  words  should  be 
visited  on  him  who  has  selected  them.  But  necessarily  be- 
fore these  rules  can  be  of  assistance  to  a  party  in  such  a 
case  as  this,  it  must  appear  that  the  application  to  words  of 
that  fair  and  ordinary  meaning  which  must  be  presumed  to 
have  been  in  the  minds  of  the  parties  fails  to  make  the  intent 
clear,  and  does  in  fact  leave  some  uncertainty  concerning 
whose  solution  intelligent  men  might  reasonably  differ  and 
argue.  We  do  not  think  that  such  uncertainty  fairly  arises 
from  the  clauses  now  before  us  for  interpretation.  The  ap- 
pellant evidently  determined  that  there  were  risks  incident 
to  the  liquor  business  which  it  did  not  care  to  incur  under 
its  certificates.  It  may  have  regarded  them  as  moral  or  physi- 
cal. While  the  latter  especially  would  seem  to  be  the  greater 
in  the  case  of  one  actually  handling  and  passing  out  liquors, 
no  one  can  say  that  they  were  absent  in  the  case  of  one  who 
was  the  owner  and  in  legal  control  and  possession  of  them, 
and  who  had  the  opportunity,  although  he  did  not  customarily 
choose  to  exercise  it,  to  come  in  contact  with  them.  Therefore, 
in  the  first  place,  as  it  seems  to  us,  there  is  no  authority  for 
assuming  that  the  actual  intent  of  the  appellant  must  have 
been  to  direct  its  prohibition  simply  against  those  who  hap- 
pened for  the  time  being  to  be  in  active  physical  contact  with 
the  manufacture  or  sale  of  liquors,  and,  in  the  second  place, 
the  language  used  does  not  seem  to  us  to  express  such  intent. 
Without  stopping  to  analyze  too  much  at  length  the  various 
definitions  adopted  by  the  lexicographers,  the  word  "en- 
gaged" used  by  the  by-law  may  be  regarded  as  the  equiva- 
lent of  the  words  "carry  on,"  and  the  word  "occupation"  as 
^o*  meaning  "business,"  so  that  we  shall  have  a  prohibition 
against  carrying  on  the  business  of  manufacturing  or  selling 
liquors.  And  when  we  have  the  clause  thus  formulated,  it 
seems  to  us  that  any  layman  reasonably  versed  in  the  use  and 
meaning  of  our  language  would  undoubtedly  conclude  that  a 
man  was  so  carrying  on.  such  business  when  it  appeared  that 
he  was  one  of  two  partners  who  owned  and  operated  it  under 
licenses  taken  out  by  him  personally,  that  presumably  he 
furnished  his  share  of  the  capital,  and  was  entitled  to  his 
share  of  the  property  and  profits  and  to  an  equal  voice  in  the 
control  and  conduct  of  the  business,  and  that  such  conclusion 
would  not  be  stayed  simply  because  the  assumed  individual 
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dwelling  at  the  place  of  business  elected  for  a  longer  or 
shorter  period,  and  for  one  reason  or  another,  not  to  take  that 
active  part  in  the  ordinary  routine  of  business  which  both 
opportunity  and  legal  right  placed  within  his  power. 

We  cannot  help  believing  that,  if  we  should  limit  the  mean- 
ing of  the  by-law  by  magnifying  the  conclusiveness  of  the 
test  of  physical  or  active  participation  as  desired  by  respond- 
ent, we  should  lay  the  foundation  for  many  and  perplexing 
refinements  which  eventually  would  lead  far  beyond  what 
was,  or  reasonably  should  have  been,  anticipated  when  the 
by-law  was  framed. 

To  our  mind  the  intent  to  give  the  by-law  a  broader  mean- 
ing than  the  one  thus  urged,  and  to  cover  different  phases  of 
interest  or  participation  including  the  present  one,  is  empha- 
sized by  specifically  making  the  prohibition  apply  to  anyone 
who  is  "engaged  either  as  principal,  agent  or  servant."  A 
"servant"  or  "agent"  would  not  be  apt  to  have  any  pro- 
prietary interest,  and,  therefore,  his  connection  would  be  es- 
tablished by  the  physical  performance  of  various  acts  in  the 
conduct  of  the  business.  Conversely,  the  word  "principal" 
with  its  associations  naturally  suggests  one  whose  relation  is 
that  of  proprietor,  and  who,  as  commonly  in  the  case  of  a 
principal,  might  elect  to  intrust  the  active  conduct  of  the 
business  to  the  agents  and  servants  already  referred  to. 

The  argument  of  ex  sociis  noseitur  is  somewhat  relied  on 
'***^  to  sustain  the  view  thus  far  adopted  by  the  courts.  Our 
attention  is  called  to  the  fact  that  in  the  prior  clause  of  the 
b3''-law  which  contains  the  provision  with  reference  to  the 
manufacture  and  sale  of  liquor  the  words  "engage"  and  "oc- 
cupation" are  used  with  reference  to  certain  pursuits,  just 
as  in  the  case  of  the  manufacture  of  or  traffic  in  liquor,  and 
inasmuch  as  the  only  objection  to  these  other  pursuits  could 
be  the  risk  of  personal  injury  to  one  physically  carrying  them 
on,  said  words  "engage"  and  "occupation"  must  mean  a 
physical  and  active  participation ;  that  if  said  words  have  this 
meaning  in  one  clause  of  the  section,  they  must  have  the  same 
meaning  in  another  clause,  and,  therefore,  in  connection  with 
the  manufacture  and  sale  of  liquors,  must  mean  active  partici- 
pation. We  do  not  think  that  there  is  much  force  in  this 
argument  in  this  case.  It  is  doubtless  true  that  the  increased 
risks  incident  to  blasting,  mining  and  the  manufacture  and 
sale  of  explosives  would  be  applicable  only  to  those  who  were 
physically  engaged  in  conducting  such  operations,  and  when 
we  take  into  account  the  classification  of  these  occupations 
as  extrahazardous,  and  examine  the  words  used  in  this  pro- 
hibition, they  might,  in  most  instances,  be  fairly  limited  to 
the  interpretation  suggested  by  the  respondent.  For  instance, 
we  can  hardly  conceive  of  the  prohibition  against  engaging  in 
the  occupation  of  blasting  as  being  reasonably  applicable  to 
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anyone  else  than  him  who  was  actually  engaged  in  carrying 
on  the  occupation,  and  we  observe  that  the  ambiguity  which 
might  be  attached  to  the  words  "coal  mining,"  originally 
used  in  this  prohibition,  was  removed  in  a  subsequent  law  by 
substituting  the  words  "coal  miner,"  which  were  evidently 
intended  to  mean  an  actual  worker  in  the  mines.  And  even 
in  this  clause,  in  construing  the  prohibition  against  engaging 
in  the  occupation  of  "manufacturing  highly  inflammable  or 
explosive  material,"  we  should  find  it  difficult  to  say  that  the 
language  did  not  include  a  partner  in  a  firm  carrying  on  such 
a  business,  and  who  by  reason  of  his  interest  might  be  led 
into  the  physical  risks  of  the  business  even  if  temporarily  he 
should  suspend  his  active  participation  in  the  management  of 
^***  the  business.  And  in  this  connection  it  is  to  be  noted 
that  while  the  risks  of  which  avoidance  was  sought  in  the  case 
of  these  "extrahazardous"  occupations  were  purely  physical 
risks,  the  objections  which  the  appellant  might  feel  to  having 
a  beneficial  member  engaged  in  the  liquor  business  might  fill 
a  wider  range,  and  not  be  limited  to  physical  contact  with  the 
business. 

As  was  stated  at  the  outset,  no  controlling  authority  has 
been  cited  or  found  which  is  decisive  of  the  meaning  of  this 
by-law  as  applied  to  such  facts  as  the  present  ones.  The  case 
of  Tucker  v.  Knights  of  Maccabees,  128  App.  Div.  918,  113 
N.  Y.  Supp.  1149,  affirmed,  198  N.  Y.  577,  92  N.  E.  1104, 
however,  proceeds  quite  a  distance  in  the  direction  of  deter- 
mining, as  claimed  by  appellant,  that  this  by-law  is  not  of 
the  limited  meaning  urged  by  respondent.  In  that  case  it 
was  held,  as  matter  of  law,  that  if  it  was  simply  established 
that  the  decedent  entered  into  a  partnership  engaged  in  the 
management  of  a  hotel  containing  a  bar  at  which  liquors  were 
sold,  and  a  liquor  tax  certificate  was  issued  to  the  decedent 
and  from  time  to  time  renewed  for  the  benefit  of  the  co- 
partnership, the  decedent  was  engaged  in  the  sale  of  liquors 
Avithin  the  prohibition  of  a  bj-'-law  similar  to  the  present  one, 
although  expressly  appearing  that  he  never  purchased  sup- 
plies for  the  bar  or  sold  any  liquor  thereat,  and  a  request  to 
go  to  the  jury  on  the  question  of  engagement  was  denied. 

Evidence  was  given  tending  to  establish  that  before  the 
last  certificate  here  involved  was  issued  by  the  appellant,  the 
beneficial  member  retired  from  the  saloon  business  and  turned 
his  interest  over  to  his  son,  and  it  is  therefore  claimed  that  for 
this  reason  said  certificate  was  not  subject  to  the  provisions  of 
the  by-law.  In  this  case,  however,  we  think  that  it  is  apparent 
that  the  last  certificate  mentioned  was  simply  issued  in  the 
place  of  a  prior  certificate  for  the  purpose  of  designating  a 
new  beneficiary,  and  that  on  the  evidence  as  now  presented 
there  is  nothing  to  indicate  that  any  greater  rights  were  se- 
cured under  the  new  certificate  than  existed  under  the  one 
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taken  up,  or  that  the  issue  of  the  later  certificate  operated  as 
a  waiver  of  any  forfeiture  which  arose  while  the  earlier  cer- 
tificate '^^^  was  outstanding.  In  fact,  no  such  claim  as  that 
of  waiver  was  made  on  the  trial. 

In  accordance  with  these  views,  we  think  that  the  judg- 
ment must  be  reversed,  and  a  new  trial  granted,  costs  to  abide 
event. 

Cullen,  C.  J.,  Vann,  "Werner,  Willard  Bartlett  and  Chase, 
JJ.,  concur. 

Judgment  reversed,  etc. 


The  Features  of  the  Law  Specially  Applicable  to  Mutual  or  Member- 
ship, Life  or  Accident  Insurance,  are  discussed  in  the  note  to  Lake  v. 
Minnesota  Masonic  Eelief  Assn.,  52  Am.  St.  Kep.  543. 

Insurance — Sale  of  Liquor. — One  who  keeps  a  restaurant  adjacent  to 
a  saloon,  between  which  there  is  an  archway  allowing  free  passage, 
and  with  whom  the  saloon-keeper  boards,  is  not,  though  he  some- 
times, when  the  latter  is  at  meals  or  temporarily  absent,  waits  on 
customers  at  the  bar,  without  having  any  interest  in  the  business; 
connected  with  the. sale  of  liquors,  within  the  meaning  of  an  applica- 
tion for  insurance:  Collins  v.  Metropolitan  Life  Ins.  Co.,  32  Mont. 
329,  108  Am.  St.  Eep.  578. 
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SMYTHE  V.  STATE. 
[2  Okl.  Cr.  286,  101  Pac.  611.] 

INDICTMENT  —  Negativing  Exceptions,  When  Necessary. — 
It  is  only  when  the  exception  in  a  penal  statute  is  so  incorporated  in 
or  with  the  enacting  clause  of  such  statute  as  to  constitute  a  material 
part  of  the  definition  or  description  of  the  offense  that  it  need  be 
negatived  in  the  information;  otherwise  it  will  be  a  matter  of  de- 
fense,    (p.  926.) 

INDICTMENT  —  Negativing  Exceptions,  When  Necessary. — 
A  negative  averment  to  the  matter  of  an  exception  or  proviso  in  a 
penal  statute  is  not  requisite  in  an  information,  unless  the  matter 
of  such  exception  or  proviso  enters  into,  and  becomes  a  material  part 
of,  the  description  of  the  offense,     (p.  927.) 

INTOXICATING  LIQUORS  —  ConstitutiOHality  of  Statute.— 
Senate  Bill  No.  61  (Sess.  Laws  1907-08,  c.  69,  p.  594),  known  as  the 
"Billups  Prohibition  Enforcement  Act,"  is  not  violative  of  section 
57,  article  5,  of  Bunn's  Constitution  of  Oklahoma,     (p.  928.) 

INDICTMENT — Sufficiency— Certainty  and  Particularity.— An 
information  which  informs  the  accused  of  the  offense  with  which  he 
is  charged  with  such  particularity  as  will  enable  him  to  prepare  for 
his  trial,  and  so  defines  and  identifies  the  offense  that  the  accused, 
if  convicted  or  acquitted,  will  be  able  to  defend  himself  in  case  he 
be  indicted  again  for  the  same  offense  by  pleading  the  record  of  such 
former  conviction  or  acquittal,  is  sufficient  as  against  demurrer,  (pp. 
928,  929.) 

(Syllabi  by  the  court.) 

Sornberger  &  Williams,  for  the  plaintiff  in  error. 

Fred  S.  Caldwell,  for  the  state. 

287  BAKER,  J.  The  plaintiff  in  error,  who  will,  for  con- 
venience's sake,  be  hereinafter  referred  to  as  the  accused,  was, 
on  the  twenty-seventh  day  of  June,  1908,  found  guilty  of  un- 
lawfully selling  one  pint  of  whisky  to  Stanley  Seymour.  The 
prosecution  was  predicated  upon  an  information,  which  reads 
as  follows: 

.(918). 
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"In  the  name  and  by  the  authority  of  the  state  of  Okla- 
homa, now  comes  L.  B.  Jaclison,  the  duly  qualified  and  acting 
county  attorney,  in  and  for  Creek  county,  state  of  Oklahoma, 
and  gives  the  county  court  of  Creek  county,  state  of  Okla- 
homa, to  know  and  be  informed  that  C.  P.  Smythe  did,  in 
Creek  county,  and  in  the  state  of  Oklahoma,  on  or  about  the 
8th  day  of  April,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  eight,  and  anterior  to  the  presentment  hereof, 
commit  the  crime  of  selling  intoxicating  liquor,  in  the  manner 
and  form  as  follows,  to  wit :  Did  sell  to  Stanley  Seymour  one 
pint  of  whisky,  contrary  to  the  form  of  the  statutes,  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity 
of  the  state." 

To  this  information  the  accused  filed  a  general  demurrer, 
which  was  by  the  court  overruled,  to  which  ruling  the  accused 
saved  an  exception.  Thereupon  the  jury  was  impaneled  and 
sworn,  and  the  evidence  presented  on  behalf  of  the  state.  The 
accused  offered  no  evidence.  The  accused  was  found  guilty  as 
charged  in  the  information,  and  in  due  time  filed  his  motion 
for  a  new  trial,  alleging:  (1)  That  the  court  erred  in  its  deci- 
sion in  overruling  the  demurrer  to  the  information;  (2)  be- 
cause the  verdict  is  contrary  to  law,  for  the  reason  that  the 
infonnation  does  not  charge  a  public  offense;  (3)  because  the 
verdict  is  not  sustained  by  the  evidence,  and  i«  contrary  there- 
to. The  motion  for  a  new  trial  was  overruled,  to  Avhich  the 
accused  duly  excepted,  and  the  court  entered  judgment  on  the 
verdict,  sentencing  the  accused  to  pay  a  fine  of  fifty  dollars, 
and  be  imprisoned  in  the  county  jail  thirty  days,  and  there- 
upon the  accused  filed  a  motion  in  arrest  of  judgment,  setting 
up,  in  substance,  that  the  facts  alleged  in  the  information  are 
not  sufficient  to  constitute  a  public  offense,  and  that  said  in- 
formation had  been  demurred  to  by  the  accused,  and  the  de- 
murrer overruled  before  the  trial  was  commenced.  Said  mo- 
tion in  arrest  of  judgment  was  overruled,  to  ^^^  which  ruling 
the  accused  duly  saved  his  exception,  and  thereafter,  on  the 
twenty-seventh  day  of  June,  1908,  the  court  below  rendered 
judgment  upon  the  verdict,  and  sentenced  the  accused  to  pay 
a  fine  of  fifty  dollars,  with  costs,  and  that  he  be  committed 
in  the  county  jail  of  Creek  county  for  a  period  of  thirty  days, 
and  that,  in  the  event  of  failure  to  pay  said  fine,  he  be  in- 
carcerated a  further  period  than  the  thirty  days'  sentence 
Hufficient  to  liquidate  said  fine  and  costs.  To  said  judgment 
and  sentence  accused  duly  excepted,  and  brings  this  case  to 
this  court  on  appeal  for  the  purpose  of  reversing  said  judg- 
ment.    Briefs  are  filed  on  both  sides. 

The  only  question  presented  in  this  case  is  the  sufficiency 
of  the  information,  a  copy  of  which  is  contained  in  the  state- 
ment of  the  ca.se.  The  able  counsel  for  the  accused  contend 
that  said  information  is  insufficient  for  two  reasons:  (1)  Be- 
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cause  the  pleader  neglected  to  negative  the  exceptions  or  pro- 
visos of  the  statute  defining  the  ofl'ense  in  Senate  Bill  No.  61 
(Scss.  Laws  1907-08,  p.  603,  c.  69,  art.  3),  known  as  the 
"Billups  Law,"  which  reads  as  follows:  "Section  1.  It  shall 
be  unlawful  for  any  person,  individual  or  corporate,  to  manu- 
facture, sell,  barter,  give  away,  or  otherwise  furnish  except  as 
in  this  act  provided,  any  spirituous,  vinous,  fermented  or  malt 

liquors A  violation  of  any  provisions  of  this  section 

shall  be  a  misdemeanor  and  shall  be  punished  by  a  fine  of  not 
less  than  fifty  dollars  nor  more  than  five  hundred  dollars  and 
by  imprisonment  for  not  less  than  thirty  days,  nor  more  than 

six  months "     ***  (2)  Because  the  said  Billups  law  is 

violative  of  section  57,  article  5,  of  the  constitution  of  this 
state,  which  reads  as  follows:  ''The  powers  of  the  initiative 
and  referendum  reserved  to  the  people  by  this  constitution  for 
the  state  at  large,  are  hereby  further  reserved  to  the  legal 
voters  of  every  county  and  district  therein,  as  to  all  local  legis- 
lation, or  action,  in  the  administration  of  county  and  district 
government  in  and  for  their  respective  counties  and  districts." 

Counsel  for  the  accused  correctly  maintain  that  the  Billups 
act  authorizes  certain  persons,  or  class  of  persons  to  sell  intoxi- 
cating liquors  under  the  restrictions  contained  in  the  act,  that 
under  said  act  persons  may  be  appointed  agents  for  the  state 
for  the  purpose  of  selling  intoxicating  liquors,  and  that  such 
persons,  when  so  appointed,  are  authorized  to  sell  as  much  as 
one  pint  of  whisky,  if  sold  under  the  provisions  of  said  act. 
It  is  also  contended  by  the  accused  that  under  the  terms  of 
said  act  such  persons  are  exempted  from  the  penalty  of  the 
act,  and  that  a  sale  of  a  pint  of  whisky  is  not  necessarily  a 
violation  of  the  act,  and  that  under  the  restricting  or  pro- 
hibiting terms  of  the  act,  which  provides  "it  shall  be  unlaw- 
ful for  any  person  to  ...  .  sell  ....  except  as  in  this  act 
provided, ' '  and  by  reason  thereof  certain  persons  are  excluded 
and  excepted  from  the  operation  of  said  section,  it  is  neces- 
sary for  an  information  to  contain  averments  negativing  the 
class  or  kind  of  persons  who  are  exempted  from  prosecution 
for  selling  liquor,  if  sold  under  the  provisions  of  said  act. 

The  statute  of  this  state  respecting  things  necessary  to  be 
averred  in  the  indictment  are  as  follows:  Section  222,  Crim- 
inal Code  (section  5358,  Wilson's  Revised  and  Annotated 
Statutes  of  1903),  provides:  "The  indictment  must  be  direct 
and  certain  as  regards:  First.  The  party  charged.  Second. 
The  offense  charged.  Third.  The  particular  circumstances 
of  the  offense  charged,  when  they  are  necessary  to  constitute 
a  complete  offense." 

The  statute  just  quoted  is  in  consonance  with  the  common 
law.  It  seems  a  well-established  rule  of  criminal  pleading 
that  the  exceptions  contained  in  a  statutory  definition  of  an 
offense  must  be  ^^^  negatived  in  an  indictment  or  informa- 
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tion.  In  other  words,  it  must  appear  from  the  indictment 
or  information  that  the  person  charged  with  a  statutory  crime, 
or  a  crime  which  is  not  malum  in  se,  but  merely  malum  pro- 
hibitum, which  contains  a  clause  exempting  certain  desig- 
nated classes,  is  not  included  in  such  excepted  class.  This 
rule  is  founded  upon  the  general  principle  that  the  informa- 
tion must  contain  a  statement  of  those  facts  which  constitute 
an  offense,  under  the  statute  defining  such  offense. 

Justice  Clifford,  in  delivering  the  opinion  of  the  court  in 
the  case  of  United  States  v.  Cook,  found  in  84  U.  S.  168,  21 
L.  ed.  538,  lays  down  the  following  rule:  "  (1)  Where  a  stat- 
ute defining  an  offense  contains  an  exception,  in  the  enact- 
ing clause  of  the  statute,  which  is  so  incorporated  with  the 
language  defining  the  offense  that  it  cannot  be  accurately  and 
clearly  described  if  the  exception  is  omitted,  an  indictment 
founded  upon  the  statute  must  allege  enough  to  show  that  the 
accused  is  not  within  the  exception.  (2)  AVhere  the  excep- 
tion is  not  incorporated  vrith  the  clause  defining  the  offense, 
nor  connected  with  it  in  any  manner  by  words  or  reference,  it 
is  not  a  constituent  part  of  the  offense,  but  is  a  matter  of  de- 
fense, and  must  be  pleaded  or  given  in  evidence  by  the 
accused." 

Another  general  rule  that  seems  well  settled  by  the  authori- 
ties is  this :  That  where  a  statute  defining  an  offense  contains 
an  exception  in  the  enacting  clause  which  is  so  incorporated 
with  the  language  defining  the  offense  that  the  ingredients  of 
the  offense  cannot  be  accurately  and  clearly  described  if  the 
exception  is  omitted,  the  rules  of  good  pleading  require  that 
an  indictment  or  information  founded  upon  the  statute  must 
allege  enough  to  show  that  the  accused  is  not  within  the  ex- 
ception ;  but,  on  the  other  hand,  if  the  language  of  the  section 
defining  the  offense  is  so  entirely  separable  from  the  excep- 
tion that  the  ingredients  constituting  the  offense  may  be  accu- 
rately and  clearly  defined  without  any  reference  to  the  ex- 
ception, the  pleader  may  safely  omit  any  such  reference,  as 
the  matter  contained  in  the  exception  is  matter  of  defense, 
and  must  be  shown  by  the  accused.  We  are  therefore  con- 
fronted with  the  proposition :  Does  or  does  not  ^^^  the  in- 
formation in  the  case  at  bar  define  and  charge  a  crime  under 
the  statute  creating  the  offense,  and  does  the  information  fully 
inform  and  point  out  to  the  accused  the  offense  which  he  is 
called  upon  to  defend,  and  is  it  sufficiently  definite  and  cer- 
tain? 

The  question  under  consideration  in  this  case  is  not  free 
from  diversity  of  authorities  throughout  the  states.  To  har- 
monize some  of  the  decisions  would  be  difficult.  In  our  ex- 
amination we  have  carefully  read  all  the  cases  cited  in  the 
briefs  by  both  parties,  together  with  such  additional  cases  as 
we  were  able  to  find.    We  find  the  cases  decided  by  the  su- 
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preme  court  of  the  states  of  Kansas,  New  Hampshire,  Indiana, 
and  ]\Iassachusetts  practically  agree  upon  the  proposition: 
That  if  there  be  any  exception  contained  in  the  same  clause 
of  the  act  which  creates  the  offense,  the  indictment  or  in- 
formation must  show  negatively  that  the  defendant,  or  the 
subject  of  the  indictment  or  information,  does  not  arise  within 
the  exception.  If,  however,  the  exception  or  proviso  be  in  a 
subsequent  clause  or  statute,  or,  although  in  the  same  clause, 
yet,  if  it  be  not  incorporated  in  the  enacting  clause  by  any 
words  of  reference,  it  is  in  that  case  matter  of  defense  for  the 
other  party,  and  need  not  be  negatived  in  the  pleading.  In 
the  states  named  it  is  well  settled  that  an  information  which 
charges  that  the  defendant  sold  intoxicating  liquor  without 
taking  out  and  then  having  a  license,  as  provided  by  the  stat- 
utes, such  information  should  negative  the  fact  that  the 
accused  did  have  such  license;  citing  State  v.  Thompson,  2 
Kan.  432 ;  State  v.  Pittman,  10  Kan.  593 ;  State  v.  Pitzer,  23 
Kan.  250 ;  Howe  v.  State,  10  Ind.  423 ;  Vogel  v.  State,  31  Ind. 
G4;  Commonwealth  v.  Thurlow,  24  Pick.  (Mass.)  374;  Com- 
monwealth V.  Byrnes,  126  Mass.  248 ;  Wendt  v.  State,  32  Neb. 
182,  49  N.  W.  351 ;  State  v.  Ball,  27  Neb.  601,  43  N.  W.  398. 

The  New  Hamp.shire  cases  cited  by  the  accused  differ  to 
some  extent  from  the  doctrine  laid  down  in  the  cases  just 
cited.  We  find  in  the  case  of  State  v.  Abbott,  31  N.  H.  434, 
the  court  held:  "Where  the  defendant  was  indicted  for  sell- 
ing spirituous  liquors,  contrary  to  the  statute,  which  provided 
that  if  any  person,  not  being  licensed,  shall  sell  any  spirituous 
liquor,  wine,  etc.,  he  ^^^  shall,  on  conviction,  be  fined,  etc., 
and  the  exception  was  taken  that  the  indictment  was  bad  for 
not  averring  that  the  defendant  'willfully'  sold,  held  that  the 
offense  consisted  in  the  sale  without  license,  and  that  the  term 
'willfully'  not  being  contained  in  the  statute,  it  was  not  neces- 
sary to  be  averred  in  the  indictment.  Where  exceptions  form 
a  part  of  the  enacting  clause  of  a  criminal  statute,  it  is  neces- 
sary to  negative  them  in  the  indictment,  in  order  that  the 
description  of  the  crime  may,  in  all  respects,  correspond  with 
the  statute.  But  where  the  exceptions  are  contained  in  sepa- 
rate clauses  or  provisions  of  the  statute,  they  may  be  omitted 
in  the  indictment,  and  may  be  shown  by  the  defendant  as  mat- 
ters of  defense":  Citing  State  v.  McGlynn,  34  N.  H.  422; 
State  V.  Savage,  48  N.  H.  484. 

It  will  be  observed  that  the  cases  just  cited  are  all  in  states 
where  the  sale  of  intoxicating  liquor  is  lawful  when  made  by 
a  person  holding  a  license  authorizing  traffic  in,  and  the  sale 
of,  intoxicating  liquors,  and  that  the  gist  of  the  offense  con- 
sists of  a  violation  of  the  statutes  making  a  license  necessary 
before  a  lawful  sale  could  be  made.  Therefore,  we  believe  the 
cases  do  not  offer  controlling  authority  upon  a  state  that  does 
not  license  the  sale  of  intoxicating  liquor,  and  therefore  are 
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not  applicable  to  the  ease  at  bar.  The  state  of  Oklahoma,  by 
the  passage  of  the  Billups  law,  makes  it  unlawful,  except  as 
provided  in  the  clauses  of  the  Billups  law  subsequent  to  the 
enacting  clause,  to  sell  intoxicating  liquors  at  all. 

Another  class  of  cases  is  decided  in  states  where  the  manu- 
facture of  intoxicating  liquors  is  declared  unlawful  by  all  per- 
sons, except  such  as  are  duly  appointed  agents  or  officials  of 
the  state  for  the  sale  of  such  liquors.  These  cases  hold  that 
it  is  necessary,  where  an  indictment  charges  the  unlawful 
manufacture  of  liquor,  that  it  must  negative  the  manufacture 
of  liquor  except  as  authorized  by  the  state  authority ;  that  the 
information  must  aver  that  the  person  charged  is  not  a  person 
authorized  by  state  authority  to  manufacture  intoxicating 
liquor.  This  doctrine  is  held  in  the  following  cases :  Davis  v. 
State,  39  Ala.  521;  State  v.  Savage,  48  N.  H.  484;  State  v. 
McGlynn,  34  N.  H.  422 ;  State  v.  Thompson,  2  Kan.  432 ;  State 
V.  Abbott,  31  N.  H.  434.  It  will  be  observed  that  in  these 
cases  the  ^^^  crime  consists  of  manufacturing  liquor  without 
authority  of  law.  Manufacture  of  liquor  in  the  absence  of 
authority  is  the  crime  sought  to  be  punished,  and  it  is  there- 
fore a  part  of  the  description  of  the  crime  to  allege  in  the 
indictment  that  such  authority  was  not  granted  the  accused. 

Still  another  class  of  cases,  namely,  where  the  exception  or 
proviso  contained  in  the  statute  creating  the  offense  com- 
plained of  is  not  in  express  terms  found  in  the  enacting  clause, 
but  only  by  reference  to  some  subsequent  or  prior  clause,  or 
to  some  other  statute;  as  where  the  words,  "except  as  herein- 
after mentioned,"  or  other  words  referring  to  matter  out  of 
the  enacting  clause,  are  used.  The  rule  in  these  cases  is  that 
all  exceptions,  provisos,  or  modifications,  whether  applying  to 
the  offense  or  to  the  persons  which  are  incorporated  in  the 
enacting  clause,  should  be  negative"d.  Obviously,  if  the  ex- 
ception in  the  enacting  clause  is  a  part  of  the  description,  and 
is  an  essential  ingredient  of  the  offense  sought  to  be  prose- 
cuted by  information  or  indictment,  such  exception  should  be 
pleaded,  as  otherwise  the  indictment  would  not  present  the 
actual  statutory  accusation,  and  would  be  defective  for  want 
of  clearness  and  certainty. 

This  brings  us  to  a  consideration  of  the  cases  sustaining  the 
doctrine  last  named,  prominent  among  which  is  the  case  of 
United  States  v.  Cook,  84  U.  S.  168,  21  L.  ed.  538,  in  which 
the  court  approves  the  early  cases  on  this  subject.  Justice 
Clifford,  writing  for  the  court,  says:  First  syllabus:  "Where 
a  statute  defining  an  offense  contains  an  exception  in  the  en- 
acting clause  of  the  statute  which  is  so  incorporated  with  the 
language  defining  the  offense  that  the  ingredients  of  the 
offense  cannot  be  accurately  and  clearly  described  if  the  ex- 
ception is  omitted,  an  indictment  found  upon  the  statute  must 
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allege  enough  to  show  that  the  accused  is  not  within  the  ex- 
ception." 

Second  syllabus:  "Where  the  exception  is  not  incorporated 
with  the  clause  defining  the  offense,  nor  connected  with  it  in 
any  manner  by  words  of  reference,  it  is  not  a  constituent  part 
of  the  offense,  but  is  a  ***'*  matter  of  defense,  and  must  be 
pleaded  or  given  in  evidence  by  the  accused." 

Another  very  instructive  case  in  point  is  that  of  Territory 
V.  Scott,  2  Dak.  212,  6  N.  W.  435.  In  this  case  Scott  was 
prosecuted  on  an  indictment  charging  him,  under  the  statute 
of  said  territory,  with  setting  fire  to  a  prairie.  The  statute  in 
question  being  in  three  sections  (Rev.  Codes  1877,  p.  803)  : 
Section  1  provides:  "That  if  any  person  or  persons  shall  set 
or  cause  to  be  set  on  fire  any  woods,  marsh,  or  prairie,  or  any 
grass  or  stubble  lands  in  the  months  of  September,  October, 
November,  December,  January,  February,  March,  April,  May 
or  June,  except  as  hereinafter  provided,  such  person  or  per- 
sons shall  be  deemed  guilty  of  a  misdemeanor." 

Second  section  provides :  *  *  That  for  the  purposes  of  destroy- 
ing any  grass  or  stubble  that  may  be  on  any  piece  of  land  at 
the  time  any  person  or  persons  commence  to  break  or  plow 
the  same,  it  shall  be  lawful  for  such  person  or  persons  to  set 
the  same  on  fire  at  any  time  in  the  year :  Provided,  that  at  the 
time  of  setting  such  grass  or  stubble  on  fire  there  shall  be  a 
strip  of  land  well  plowed  or  burned  over  at  least  fifty  feet 
in  width,  completely  encompassing  the  place  where  such  fire 
is  set. ' ' 

Third  section  provides:  "That  if  any  fire  set  as  provided  in 
section  2  of  this  act,  should,  by  accident,  and  without  any 
fault  or  neglect  of  the  person  or  persons  setting  the  same,  get 
beyond  his  or  their  control,  such  person  or  persons  shall  be 
liable,  as  provided  by  section  1  of  this  act,  for  all  damages 
done  by  said  fire,  and  not  otherwise.  But  if  such  fire  should 
by  negligence,  carelessness,  or  be  intentionally  permitted  to 
spread  bfeyond  the  bounds  of  said  strip  of  land  mentioned  in 
section  2,  then  the  person  or  persons  setting  such  fire  shall  be 
liable,  both  civilly  and  criminally,  as  provided  in  section  1 
of  the  act." 

The  indictment  in  this  case  charges  that  Scott,  on  a  certain 
day  in  the  month  of  October,  did  willfully  and  unlawfully  set 
fire  to  a  certain  stubble  land,  contrary  to  the  statute,  etc. 
To  this  indictment  defendant  demurred,  claiming  that  the  fact 
stated  herein  did  not  constitute  a  public  offense,  because  it 
charges  the  defendant  ^^'^  with  having  willfully  set  on  fire 
certain  prairie  and  stubble  land,  but  does  not  charge  that  said 
fire  was  set  without  having  a  strip  of  land  well  plowed  or 
burned  over  at  least  fifty  feet  in  width  completely  encompass- 
ing the  place  where  the  fire  was  set.  The  demurrer  was  over- 
ruled; defendant  convicted  and  sentenced.    Justice  Kidder 
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said:  "If  there  is  an  exception  in  the  enacting  clause,  the 
party  must  negative  the  exception,  and  state  in  the  indictment 
that  the  defendant  is  not  within  it;  but  if  there  be  an  excep- 
tion in  a  subsequent  clause  or  a  subsequent  section  of  the  stat- 
ute, it  is  a  matter  of  defense,  and  is  to  be  shown  by  the  other 
party.  The  rule  is  founded  on  the  general  principle  that  the 
indictment  must  contain  the  statement  of  those  facts  which 
constitute  an  offense  under  the  statute.  A  prima  facie  case 
must  be  stated ;  and  it  is  for  the  other  party,  for  whom  matter 
of  excuse  exists,  to  bring  it  forward  in  his  defense.  In  say- 
ing that  an  exception  must  be  negatived  when  made  in  the 
enacting  clause,  reference  is  not  made  to  sections  of  the  stat- 
ute as  they  are  divided  in  the  act;  nor  is  it  meant  that,  be- 
cause the  exceptions  are  contained  in  the  section  containing 
the  enactment,  it  must  for  that  reason  be  negatived.  That  is 
not  the  meaning  of  the  rule.  The  question  is  whether  the  ex- 
ception is  so  incorporated  with,  and  becomes  a  part  of,  the 
enactment  as  to  constitute  a  part  of  the  definition  or  descrip- 
tion of  the  offense ;  for  it  is  immaterial  whether  the  exception 
or  proviso  be  contained  in  the  enacting  clause  or  section,  or 
be  introduced  in  a  different  manner.  It  is  the  nature  of  the 
exception,  and  not  its  location,  which  determines  the  question. 
Neither  does  the  question  depend  upon  any  distinction  between 
the  words  'provided'  or  'except'  as  they  may  be  used  in  the 
statute. ' ' 

Referring  to  the  case  of  United  States  v.  Cook,  84  U.  S.  168, 
21  L.  ed.  538,  this  learned  justice  says:  "In  the  more  recent 
case  of  United  States  v.  Cook  this  question  is  elaborately  dis- 
cussed, and  all  the  leading  cases  bearing  upon  the  question 
under  discussion  from  Jones  v.  Axen,  1  Ld.  Raym.  120,  down, 
were  examined  and  commented  upon  by  the  learned  justice 
who  delivered  the  opinion;  and,  in  our  judgment,  it  is  de- 
cisive of  the  question  under  consideration." 

In  applying  the  rule  laid  down  in  United  States  v.  Cook, 
84  U.  S.  168,  21  L.  ed.  538,  said  learned  justice  further  says : 
20G  ''To  illustrate:  The  oft'ense  in  section  1  of  the  code,  supra, 
is  clearly  defined,  and  it  is  so  entirely  separable  from  the  ex- 
ception in  section  2  that  all  the  ingredients  constituting  it  may 
be  accurately  stated  without  reference  to  the  exception ;  i.  e., 
if  any  person  shall  set  on  fire  any  prairie  lands  in  either  of 
the  months  in  the  year  (except  July  and  August),  he  shall  be 
deemed  guilty.  This  is  simple  and  easy  of  comprehension 
without  reference  to  matters  dehors.  The  second  is  a  substan- 
tive section;  i.  e.,  any  person,  at  the  time  he  desires  to  break 
his  land  for  the  purpose  of  destroying  the  stubble  thereon, 
may  set  the  same  on  fire  any  time  in  the  year,  provided  he 
shall  then  have  fifty  feet  in  width  plowed  or  burned  over  en- 
compassing the  place  where  the  fire  is  set.  Section  3  is  in- 
dependent, except  it  refers  to  sections  2  and  1  as  follows:  If 
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the  fire  set  as  provided  in  section  2  should  by  negligence,  etc., 
be  permitted  to  spread  beyond  the  bounds  of  the  plowed  or 
burned  strip,  then  the  person  setting  the  fire  shall  be  liable 
criminally  as  in  section  1.  To  illustrate,  further,  the  mode 
of  procedure  in  the  trial  of  a  prosecution  like  the  one  at  bar: 
The  defendant  is  arraigned  and  pleads  not  guilty  to  the  in- 
dictment. The  prosecution  introduces  evidence  which  tends 
to  prove  the  allegations  therein.  The  defendant  defends, 
against  such  proof,  that  at  the  time  he  set  the  fire  he  had  some 
stubble  land  he  was  desirous  of  breaking,  and,  that  he  might 
lawfully  set  the  fire,  he  burned  over  a  strip  of  land,  at  least 
fifty  feet  in  width,  completely  encompassing  the  place  where 
the  fire  was  set.  The  prosecution  replies  to  this  that  the  de- 
fendant intentionally,  or  by  negligence  or  carelessness  per- 
mitted the  fire  to  spread  beyond  the  bounds  of  such  strip. ' ' 

The  indictment  in  this  case  was  held  sufficient,  and  the  judg- 
ment in  the  court  below  affirmed. 

To  epitomize  the  leading  and  well-considered  cases,  the  gen- 
eral rule  can  well  be  stated  to  be  that,  when  the  subject  of  any 
exception  is  found  in  the  enacting  or  prohibitory  clause,  it 
must  be  excluded  by  averment  in  the  information ;  but  if  it  be 
found  in  a  separate  substantive  clause,  or  in  a  siibsequent  stat- 
ute, and  is  not  an  essential  part  of  the  description  of  the 
offense,  it  is  matter  of  defense,  and  need  not  be  negatived. 
The  above  doctrine  is  fully  sustained  by  the  supreme  court 
of  the  United  States  in  the  cases  above  cited,  and  in  United 
States  V.  Clarke  (D.  C),  38  ^ot  Ped.  500;  United  States  v. 
Felderwald,  13  Saw.  513,  36  Fed.  490;  United  States  v.  Mc- 
Cormick,  1  Cranch  C.  C.  593,  Fed.  Cas.  No.  15,663;  and  in 
various  states  in  Mosby  v.  State,  98  x\la.  50,  13  South.  148; 
Davis  V.  State,  39  Ala.  521 ;  Matthews  v.  State,  24  Ark.  494 ; 
Bone  V.  State,  18  Ark.  109;  Brittin  v.  State,  10  Ark.  299; 
State  V.  Powers,  25  Conn.  48 ;  Williams  v.  State,  89  Ga.  483, 
15  S.  E.  5*2 ;  Metzker  v.  People,  14  111.  101,  and  cases  therein 
cited ;  State  v.  Kimmerling,  124  Ind.  382,  24  N.  E.  722,  and 
cases  cited ;  State  v.  Williams,  20  Iowa,  98 ;  Commonwealth  v. 
McClanahan,  2  Met.  (Ky.)  8;  State  v.  Lyons,  3  La.  Ann.  154; 
State  V.  Gurney,  37  Me.  149;  Commonwealth  v.  Maxwell,  2 
Pick.  (Mass.)  139;  People  v.  Decarie,  80  Mich.  578,  45  N.  W. 
491 ;  State  v.  Doerring,  194  Mo.  398,  92  S.  W.  489,  and  many 
cases  therein  cited;  State  v.  Price,  71  N.  J.  L.  249,  58  Atl. 
1015 ;  People  v.  Stedeker,  175  N.  Y.  57,  67  N.  E.  132 ;  State 
V.  Pool,  106  N.  C.  698,  10  S.  E.  1033 ;  State  v.  Connor,  142 
N.  C.  700,  55  S.  E.  787;  Seville  v.  State,  49  Ohio  St.  117,  30 
N.  E.  621,  15  L.  R.  A.  516 ;  Hirn  v.  State,  1  Ohio  St.  15 ;  Billig- 
heimer  v.  State,  32  Ohio  St.  435;  State  v.  Paige,  78  Vt.  286, 
G2  Atl.  1017,  6  Ann.  Cas.  725 ;  State  v.  Norton,  45  Vt.  258. 

In  the  last-cited  case  Justice  Boyce  says:  **If  the  exception 
is  distinct  from  the  enacting  clause,  or  from  that  part  of  the 
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statute  which  creates  and  describes  the  offense,  it  becomes 
matter  of  defense,  and  it  need  not  be  negatived  that  the  re- 
spondent is  within  the  exception." 

It  will  be  seen  from  reading  the  "Billups  Act"  that  there 
is  no  exception  in  the  enacting  clause  which  is  descriptive  of 
the  offense  charged  against  the  accused  in  this  case,  or  the 
omission  of  which  would  render  the  information  insuffieient 
to  advise  the  accused  of  the  exact  crime  he  is  called  upon  to 
defend.  Hence  the  last-named  class  of  cases,  as  shown  by  the 
authorities  cited,  apply  with  much  force  to  the  case  at  bar. 
The  information  charges  that  the  accused  "did  sell  Stanley 
Seymour  one  pint  of  whisky,  contrary  to  the  form  of  the  stat- 
utes, in  such  cases  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state." 

Counsel  for  accused,  in  support  of  their  contention,  cite  the 
2»8  cases  of  Young  v.  Territory,  8  Old.  525,  58  Pac.  724,  and 
Parker  v.  Territory,  9  Old.  109,  59  Pac.  9,  both  rape  cases. 
These  cases  hold  that  an  indictment  for  rape,  under  the  stat- 
utes of  the  territory  of  Oklahoma,  must  contain  the  averment 
"that  the  female  on  whom  the  crime  was  committed  was  not 
the  wife  of  the  person  accused  of  the  crime."  Section  2251, 
Wilson's  Revised  and  Annotated  Statutes  of  1903.  defining  the 
crime  of  rape,  provides:  "Rape  is  an  act  of  sexual  intercourse 
accomplished  with  a  female,  not  the  wife  of  the  perpetrator. 
,  .  .  .  "  It  requires  no  argument  to  see  that  the  exception  or 
proviso  is  clearly  an  ingredient  part  of  the  offense  charged. 
The  same  is  true  of  most  of  the  cases  cited  by  the  accused. 
Applying  the  great  weight  of  authorities  to  the  information 
in  the  case  at  bar,  we  find  the  enacting  clause  of  the  statute, 
upon  which  the  prosecution  in  this  case  is  based,  does  not  con- 
tain an  exception  or  proviso  which  is  either  descriptive  of  the 
offense  charged,  or  an  ingredient  part  thereof.  There  is, 
therefore,  no  necessity  for  negativing  the  same,  and  the  con- 
tention of  the  accused  is  not  sustained. 

Counsel  for  the  accused  further  contend  and  urge  as  a 
second  ground  of  demurrer  that  the  Billups  law  is  violative 
of  section  57,  article  5,  of  the  constitution  of  this  state,  and 
therefore  void.  Section  57  reads  as  follows:  "The  powers  of 
the  initiative  and  referendum  reserved  to  the  people  by  this 
constitution  for  the  state  at  large,  are  hereby  further  reserved 
to  the  legal  voters  of  every  county  and  district  therein,  as  to 
all  local  legislation,  or  action,  in  the  administration  of  county 
and  district  government  in  and  for  their  respective  counties 
and  districts." 

The  act  of  Congress  enabling  the  people  of  the  territory  of 
Oklahoma  and  of  the  Indian  Territory  to  form  a  constitution 
and  state  government,  and  be  admitted  into  the  Union,  etc., 
provides  that  the  manufacture,  sale,  barter,  giving  away,  or 
otherwise  furnishing  intoxicating  liquors  within  those  parts  of 
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said  proposed  state  known  as  the  Indian  Territory  and  the 
Osage  Indian  Reservation,  etc.,  is  prohibited  for  a  period  of 
twenty-one  years  from  the  date  of  admission  into  the  Union, 
and  for  the  violation  thereof  ^^^  prescribes  a  penalty  of  not 
less  than  fifty  dollars  fine,  and  imprisonment  for  not  less 
than  thirty  days  for  each  offense:  Act  June  16,  1906,  c.  3335; 
34  Stat.  267.  Said  act  also  provides  that  the  legislature  of 
the  state  may  provide  by  law  for  dispensing  intoxicating 
liquors  for  medicinal  purposes,  etc.  The  enabling  act  also 
authorizes  the  constitutional  convention  to  submit  to  the  people 
of  the  proposed  new  state,  for  their  ratification  or  rejection 
by  ballot,  the  proposition  whether  or  not  the  prohibition  of 
the  manufacture,  sale,  etc.,  of  intoxicating  liquors  should  be 
state-wide.  Such  proposition  was  submitted  to  the  people  of 
said  proposed  state,  and  by  them  ratified,  thereby  extending 
the  prohibitory  proposition  over  the  entire  state,  and  the  same 
is  now  in  full  force  throughout  the  entire  state.  The  powers 
of  the  initiative  and  referendum  reserved  to  the  people  under 
section  57,  Bunn's  Constitution,  was  not  intended  to  delegate 
to  the  people  of  any  county  or  district  within  the  state  the 
right  to  legislate  by  initiatiA^e  and  referendum  upon  the  sub- 
ject of  the  manufacture,  sale,  etc.,  of  intoxicating  liquors 
therein.  Said  section  was  intended  to  vest  in  the  people  of 
every  county  and  district  the  right  of  the  initiative  and  refer- 
endum provisions  of  the  constitution  upon  all  questions  of  a 
local  nature  only.  Therefore,  it  does  not  lie  within  the  power 
of  any  county  or  district  in  the  state  to  contravene  the  provi- 
sions of  the  constitution  applicable  to  the  prohibition  of  the 
sale  of  intoxicating  liquors  within  such  county  or  district. 
This  court  is  clearly  of  the  opinion  that  the  so-called  "Billups 
Law,"  taken  as  a  whole,  is  not  violative  of  any  of  the  provi- 
sions of  the  constitution  of  the  state,  and  for  that  reason  the 
second  ground  of  demurrer  in  this  ease  is  not  well  taken. 

This  court  does  not  want  to  be  understood  as  holding  that 
the  information  in  this  case  is  a  model  of  perfection,  by  any 
means.  On  the  contrary,  it  is  loosely  drawn  and  imperfect, 
and  this  court  dislikes  very  much  to  in  any  way  encourage 
careless  pleading;  on  the  contrary,  it  is  the  desire  that  prose- 
cuting officers,  in  the  framing  of  informations  and  indict- 
ments, should  exercise  the  greatest  care,  and  incorporate 
therein  all  the  legal  requirements,  •'***<*  and  to  the  extent  that 
they  do  so  they  will  reflect  their  legal  learning  and  ability 
as  prosecutors.  The  information  in  the  case  at  bar  does  in- 
form the  accused  of  the  offense  with  which  he  is  charged  with 
sufficient  particularity  to  enable  him  to  prepare  for  his  trial. 
It  also  defines  the  offense  to  such  an  extent  that,  if  the  accused 
is  convicted  or  acquitted,  he  will  be  able  to  defend  himself, 
in  case  he  be  indicted  again  for  the  same  offense,  by  pleading 
the   record  of  such  conviction  or  acquittal.     Therefore,   as 
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against  demurrer,  we  are  compelled  to  hold  the  information 
sufficient.  Bearing  in  mind  that  the  statute  of  this  state  pro- 
hibits this  court  from  reversing  the  judgment  of  the  court 
below  for  technical  reasons,  we  do  not  go  to  the  extent  of 
abridging  the  substantial  rights  of  the  accused. 

Failing  to  find  in  the  record  that  the  substantial  rights  of 
the  accused  in  the  case  at  bar  have  been  disregarded,  the  judg- 
ment of  the  court  below  is  affirmed,  and  the  sheriff  of  Creek 
county  is  ordered  to  execute  the  judgment  of  the  court  below 
without  unnecessary  delay. 

Furman,  Presiding  Judge,  and  Doyle,  Judge,  concur. 


An  Indictment  Following  the  Language  of  the  Statute  is  generally 
regarded  as  sufficient,  unless  the  statute  does  not  contain  all  the 
essential  elements  of  the  crime:  Keed  v.  Territory,  1  Okl.  Cr.  481,  129 
Am.  St.  Eep.  861;  Caldwell  v.  State,  73  Ark,  139,  108  Am.  St.  Rep. 
28;  State  v.  Doran,  99  Me.  329,  105  Am.  St.  Rep.  278;  State  v. 
Williamson,  22  Utah,  248,  83  Am.  St.  Rep.  780;  Kelly  v.  People,  192 
111.  119,  85  Am.  St.  Eep.  323,  and  see  note  to  State  v.  Campbell,  94 
Am.  Dec.  2o3. 

In  Charging  a  Statutory  Crime,  Only  Such  Exceptions  and  Provisos 
Need  be  Negatived  as  are  descriptive  of  the  offense,  without  regard  to 
their  position  or  location  in  the  statute:  Johnson  v.  People,  33  Colo. 
224,  108  Am.  St.  Eep.  85. 

If  a  Statute  Defining  an  Offense  Contains  an  Exception  in  its  enact- 
ing clause  which  is  so  incorporated  with  the  language  defining  the 
offense  that  the  ingredients  thereof  cannot  be  accurately  and  clearly 
described  if  the  exception  is  omitted,  an  indictment  founded  upon 
the  statute  must  allege  enough  to  show  that  the  accused  is  not  within 
the  exception.  If  the  language  clearly  defining  the  offense  is  entirely 
separable  from  the  exception,  the  indictment  may  omit  any  reference 
to  the  exception:  State  v.  Williamson,  22  Utah,  248,  83  Am.  St.  Eep. 
780.  In  alleging  a  statutory  offense  only  such  exceptions  and  pro- 
visos need  be  negatived  as  are  descriptive  of  the  offense:  State  v. 
Bouknight,  55  S.  C.  353,  74  Am.  St.  Eep.  751;  Poole  v.  People,  24 
Colo.  510,  65  Am.  St.  Rep.  245.  An  indictment  under  one  section  of 
a  statute  need  not  negative  an  exception  contained  in  a  subsequent 
section:  State  v.  Shiflett,  20  Mo.  415,  64  Am.  Dec.  190.  Where  an 
offense  is  created  by  statute  and  there  is  an  exception  in  the  enacting 
clause,  an  indictment  must  negative  the  exception;  but  if  there  is 
a  proviso  therein  which  furnishes  matter  of  excuse  for  the  defendant, 
the  indictment  need  not  negative  it,  but  he  must  plead  it:  State  v. 
Godfrey,  24  Me.  232,  41  Am.  Dec.  382. 
Am.  St.  Rep.,  Vol.  139—59 
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PRICE  V.  UNITED  STATES. 
[2  Okl.  Cr.  449,  101  Pac.  1036.] 

HOMICIDE  —  Expert  Evidence  as  to  Manner  of  Receiving 
Wound. — it  is  error  to  allow  physicians  to  testify  to  their  opinions, 
as  experts,  as  to  the  position  of  the  arm  of  the  deceased  at  the  time 
that  he  received  the  fatal  wound,  which  opinions  are  based  upon 
the  range  of  the  bullet  after  it  entered  the  body  of  the  deceased, 
(p.  932.) 

INSTRUCTIONS — ^Weight  of  Evidence. — It  is  Error  for  the 
court  to  single  the  defendant  out  and  instruct  the  jury  upon  the 
weight  of  his  evidence,     (p.  934.) 

APPEAIj — Briefs. — Counsel  for  the  Defendant  in  their  briefs 
must  clearly  present  the  grounds  upon  which  they  rely  for  a  reversal, 
(p.  934.) 

(Syllabi  by  the  court.) 

Ralls  Bros.,  for  the  appellant. 

Charles  West,  attorney  general,  and  E.  G.  Spilman,  assist- 
ant attorney  general,  for  the  state. 

"^^  FURMAN,  P.  J.  On  November  13,  1906,  Dan  Price 
(hereinafter  called  the  defendant)  was  indicted  by  the  grand 
jury  of  the  central  district  of  the  United  States  court  for  the 
Indian  Territory,  sitting  at  Atoka,  for  the  murder  of  one 
Naith  Dillingham,  alleged  to  have  been  committed  on  the  third 
day  of  July,  1906.  The  defendant  was  arraigned,  and  pleaded 
not  guilty.  On  the  twenty -sixth  day  of  April,  1907,  the  de- 
fendant was  placed  on  trial  upon  said  indictment,  and  was 
by  the  jury  found  guilty  of  the  offense  of  manslaughter.  A 
motion  for  a  neAv  trial  was  made  by  the  defendant,  and  was 
overruled  by  the  court,  to  which  the  defendant  reserved  an 
exception.  Sentence  was  then  pronounced  by  the  court  upon 
the  verdict  of  the  jury.  Defendant  prayed  an  appeal,  as  pro- 
vided by,  law.  An  appeal  was  taken  to  the  United  States 
court  of  appeals  for  the  Indian  Territory.  Upon  the  incom- 
ing of  statehood  this  case  was  "^^'^  transferred,  as  directed  by 
law,  to  the  supreme  court  of  the  state  of  Oklahoma ;  and,  upon 
the  creation  of  the  criminal  court  of  appeals,  the  case  was 
transferred  to  this  court,  and  is  now  regularly  before  us  for 
decision. 

For  a  proper  understanding  of  one  of  the  questions  in- 
volved, a  brief  statement  of  the  evidence  is  necessary.  On  the 
evening  of  the  homicide  the  deceased  received  a  box  containing 
several  bottles  of  whisky  and  became  intoxicated.  The  undis- 
puted fact  is  that  the  deceased  fired  a  shot  in  his  own  home, 
which  caused  the  wife  of  deceased  to  leave  home  in  great  fear 
of  her  life.  She  remained  at  the  home  of  a  neighbor  until 
after  her  husband  had  been  shot  by  the  defendant,  and  only 
returned  home  when  she  became  satisfied  that  he  was  DOwer- 
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less  to  harm  her.  The  defendant  was  in  the  employ  of  the 
deceased.  There  had  been  no  previous  trouble  or  ill-will  be- 
tween the  defendant  and  the  deceased.  To  make  a  long  story 
short,  the  evidence  tended  to  show  that,  after  the  wife  of  the 
deceased  had  fled  from  her  home,  the  deceased  with  two  bottles 
of  whisky  in  his  left  hand  and  a  pistol  in  his  right  hand,  went 
to  where  the  defendant  was  at  the  barn,  and  abused  and 
threatened  the  defendant  and  assaulted  him  with  the  pistol. 
The  defendant  procured  a  pistol,  and  returned  to  the  dis- 
charge of  his  duties  in  caring  for  the  stock  of  the  deceased. 
He  states  that  he  had  drawn  a  bucket  of  water,  and  was  going 
to  give  it  to  an  animal  of  the  deceased,  when  the  deceased 
approached  him  and  attempted  to  shoot  him,  and  snapped  his 
pistol  at  the  defendant,  and  that  he  shot  the  deceased  in  self- 
defense.  When  others  came  to  where  the  deceased  had  fallen, 
they  found  two  bottles  of  whisky  on  the  ground  by  him,  and 
the  pistol  of  deceased  was  within  a  few  inches  of  his  right 
hand.  There  were  two  freshly  fired  cartridges  in  the  pistol, 
and  one  loaded  cartridge,  which  indicated  it  had  been  snapped 
in  an  attempt  to  fire  it.  The  state  attempted  to  prove  that 
the  statement  made  by  the  defendant  that  the  deceased  had 
attempted  to  shoot  him  at  the  time  of  the  homicide  was  false, 
by  the  introduction  of  the  testimony  of  two  physicians  as  to 
their  opinion  as  to  the  position  of  the  arm  of  the  '^^^  deceased 
at  the  time  he  received  the  fatal  wound,  based  upon  the  range 
of  the  bullet  after  it  entered  his  body.  The  killing  occurred 
after  dark,  and  no  witness  except  the  defendant  testified  to  the 
position  of  either  party  at  the  time. 

1.  The  second,  and  third  assignments  of  error  relate  to  the 
same  subject  matter,  and  are  as  follows:  "(2)  The  court 
erred  in  overruling  the  objections  of  the  defendant  to  the  evi- 
dence of  the  witness  Dr.  G.  R.  Ellis,  who  was  a  witness  for  the 
prosecution,  and  which  evidence  was  offered  by  the  prosecu- 
tion and  permitted  to  go  to  the  jury,  and  was  as  follows,  to 
wit:  'Q.  "What  would  it  indicate  when  a  probe  could  not  be 
introduced  into  the  wound  with  the  arm  in  that  position,  but 
would  be  with  the  arm  lying  against  the  body — what  would 
that  indicate  at  the  time  the  wound  was  inflicted?  A.  That 
would  indicate  that  the  arm  was  down  to  the  side  when  the 
wound  was  inflicted.  To  which  question  the  defendant  ob- 
jected, for  the  reason  that  said  question  called  for  the  opinion 
of  the  doctor  as  to  matters  to  be  determined  by  the  jury,  and 
which  matters  the  jury  were  as  entitled  to  determine  as  the 
doctor.'  (3)  The  court  erred  in  overruling  the  objections  of 
the  defendant  to  the  evidence  of  E.  L.  Mead,  a  witness  for 
the  prosecution,  which  evidence  was  offered  by  the  prosecution, 
and  was  permitted  to  go  to  the  jury,  and  was  as  follows,  to 
wit:  'Q.  If  a  probe  would  not  enter  when  the  arm  was  in  this 
position,  horizontal  to  the  body,  but  would  enter  when  the  arm 
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was  lying  against  the  body,  what  would  that  indicate  as  to  the 
position  of  the  arm  when  the  wound  was  inflicted?  A.  The 
arm  would  necessarily  be  down,  it  would  have  to  be  down. 
Q.  It  would  necessarily  be  down?  A.  Yes,  sir;  it  would 
have  to  be  down.  To  each  of  which  questions  the  defendant 
objected,  for  the  reason  that  the  said  question  called  for  a 
matter  of  opinion  that  was  exclusively  for  the  jury  to  deter- 
mine.' " 

^^^  Medical  science  does  not  undertake  to  decide  what  range 
a  bullet,  fired  from  a  gun  or  pistol,  will  take  after  coming  in 
contact  with,  or  entering,  the  human  body.  The  reports  of 
army  surgeons  and  of  army  hospitals  prove  that  there  is  no 
rule  upon  this  subject.  They  present  the  most  astonishing, 
contradictory,  and  apparently  impossible  results.  Therefore, 
it  has  been  uniformly  held  by  the  courts  that  this  is  not  a 
proper  subject  for  expert  evidence.  From  this  it  necessarily 
follows  that  a  physician  should  not  be  permitted  to  testify 
as  an  expert  to  the  position  of  the  body  of  the  deceased  when 
the  wound  was  received,  based  upon  the  range  of  the  bullet 
after  it  entered  his  body.  This  is  a  matter  of  speculation, 
with  reference  to  which  the  opinion  of  one  man  is  as  good  as 
that  of  another.  It  was  entirely  proper  for  the  physician  to 
describe  fully  the  location,  character  and  range  of  the  wound, 
but  it  was  error  to  permit  the  physicians  to  go  further  and 
give  their  opinion  as  to  the  position  of  the  arm  of  the  deceased 
at  the  time  the  fatal  wound  was  received.  But  it  is  not  every 
error  in  the  admission  or  rejection  of  testimony  which  con- 
stitutes ground  for  the  reversal  of  a  conviction.  For  our 
views  on  this  question,  where  the  improper  admission  of  ex- 
pert evidence  was  held  to  constitute  harmless  error,  see  Byers 
V.  Territory,  1  Okl.  Cr.  677,  100  Pac.  261,  103  Pac.  532. 

The  pivotal  question  in  this  case  was  the  position  of  the  arm 
of  the  deceased  at  the  time  that  the  defendant  fired  the  fatal 
shot.  If  it^was  hanging  down  by  his  side,  then  the  jury  would 
be  authorized  to  believe  that  the  defendant  has  testified 
falsely,  as  to  the  most  material  point  in  his  defense,  and,  be- 
lieving this,  they  would  be  bound  to  convict  him.  The  issue 
was  clear-cut  and  decisive  of  the  case. 

We  have  a  case  by  the  supreme  court  of  California  (People 
v.  Smith,  93  Cal.  445,  29  Pac.  64),  which  so  clearly  expresses 
our  views  as  to  the  injurious  effects  of  this  testimony,  that  we 
shall  quote  and  adopt  it  in  full.  In  that  case  the  court,  speak- 
ing through  Justice  De  Haven,  said : 

"The  defendant  was  charged  with  the  crime  of  murder,  and 
453  -^ag  convicted  of  manslaughter.  The  defendant  was  him- 
self shot  by  the  deceased  during  the  difficulty  which  resulted 
in  the  homicide,  and  it  was  a  contested  question  upon  the  trial 
as  to  whether  the  defendant  or  the  deceased  fired  first,  the 
contention  of  the  defendant  being  that  he  acted  in  self-defense, 
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and  did  not  shoot  until  after  he  himself  was  wounded;  and, 
in  the  determination  of  this  question,  it  became  material  to 
ascertain  the  position  in  which  the  defendant  was  at  the  time 
when  he  was  shot.  Upon  the  trial  Dr.  Hayden,  a  physician 
and  surgeon,  was  called  as  a  witness  on  behalf  of  the  people, 
and  was  asked:  'Will  you  state,  if  you  can,  from  your  exam- 
ination of  this  man's  arm  and  your  familiarity  with  gunshot 
wounds,  if  you  are  familiar  with  them,  in  what  position,  in 
your  judgment,  this  man's  arm  was  at  the  time  that  wound 
was  received?'  The  question  was  objected  to  by  defendant 
as  incompetent,  which  objection  was  overruled,  and  the  wit- 
ness in  giving  his  opinion  stated  that  the  defendant  when  shot 
was  in  one  of  two  positions:  First,  standing  with  his  side 
toward  the  discharged  weapon,  with  the  forearm  flexed  almost 
to  a  right  angle  to  the  upper  arm,  and  the  arm  and  elbo-^ 
curved  in  front  of,  and  well  toward,  the  right  side  of  the 
trunk,  the  trunk  being  inclined  to  the  right  of  a  perpendicular ; 
or,  second,  'the  arm  may  have  been  only  partially  flexed  in 
the  upper  arm,  and  hanging  at  the  side,  the  wounded  party 
having  his  back  toward  the  party  firing  the  shot.'  But  the 
general  tenor  of  his  testimony  was  to  the  effect  that  it  was  his 
opinion  rather  that  the  wound  was  received  while  the  defend- 
ant was  in  this  latter  position.  The  court  erred  in  the  admis- 
sion of  this  evidence.  The  subject  matter  of  the  inquiry  was 
not  one  in  relation  to  which  the  opinion  of  an  expert  can  be 
properly  received.  The  position  of  the  wound  being  given, 
and  the  course  taken  by  the  bullet  known,  the  jury  was  fully 
as  competent  to  determine  the  relative  positions  of  the  parties 
to  the  difRculty  as  was  the  witness:  Kennedy  v.  People,  39 
N.  Y.  245:  Cooper  v.  State,  23  Tex.  331;  People  v.  Westlake, 
62  Cal.  303. 

"Nor  can  we  agree  with  the  attorney  general  and  associate 
counsel  for  the  people  that  the  admission  of  this  incompetent 
evidence  was  a  harmless  error,  and  therefore  without  prejudice 
to  the  appellant.  It  went  to  sustain  the  theory  of  the  people 
in  relation  to  the  pivotal  point  in  the  case  and  at  the  same 
time  to  discredit  the  testimony  of  the  defendant.  The  defend- 
ant testified,  in  effect,  that  he  did  not  draw  his  weapon  or 
fire  until  after  he  had  been  shot  by  the  deceased;  that  after 
firing  the  first  time  he  *^*  continued  to  face  the  deceased,  at 
the  same  time  backing  to  and  against  the  door,  and,  while  thus 
backing,  he  shot  at  the  deceased  again.  On  the  other  hand, 
the  theory  of  the  prosecution  seems  to  have  been  that  the  de- 
fendant fired  the  first  shot,  and  then  turned  and  ran,  and, 
while  running  toward  the  door,  was  shot  by  the  deceased;  and, 
in  this  connection,  Brown,  a  witness  for  the  people,  who  was 
present  and  engaged  in  the  difficulty,  and  was  himself  knocked 
down  by  the  defendant,  testified:  'I  don't  know  who  drew  his 
pistol  first.     I   know   that   during   the   shooting   Mr.   Smith 
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started  to  run,  and  rjjn  fast,  Q.  Did  he  turn  his  back,  or 
back  out?  A.  Turned  his  back.'  If  the  testimony  of  this 
witness  is  true,  then  the  deceased  must  have  received  his 
mortal  wound  before  the  defendant  turned  his  back  upon  him 
and  started  to  run  away;  and,  if  the  defendant  was  shot,  as 
Dr.  Hayden  seems  to  think  more  probable,  while  his  arm  was 
hanging  down  by  his  side,  and  his  back  turned  toward  the 
deceased,  the  inference  would  be  that  he  was  himself  shot 
while  running  away,  in  the  manner  described  by  the  witness 
Brown,  and  that  the  testimony  of  the  defendant  that  he  did 
not  fire  his  weapon  until  after  he  was  himself  shot  was  there- 
fore untrue.  In  this  state  of  the  case  we  do  not  think  it  can 
be  said  with  any  certainty  that  this  incompetent  evidence  did 
not  have  any  influence  upon  the  minds  of  the  jurors  in  reach- 
ing a  verdict ;  and,  for  the  error  in  admitting  it,  the  judgment 
must  be  reversed.     Judgment  and  order  reversed." 

We  therefore  hold  that  the  admission  of  the  testimony  com- 
plained of  under  the  second  and  third  assignments  of  error 
was  injurious  to  the  defendant,  and  that  for  this  cause  the 
conviction  of  defendant  was  illegal. 

2.  There  are  fifteen  assignments  of  error,  but  the  second 
and  third  assignments  are  the  only  ones  so  presented  in  the 
brief  as  to  call  for  the  judgment  of  this  court .  We  repeat 
what  we  have  often  heretofore  said  with  reference  to  the 
manner  of  presenting  questions  to  this  court  for  review :  Coun- 
sel must  clearly  point  out  the  alleged  errors  upon  which  they 
rely,  and  must  give  this  court  the  benefit  of  the  arguments  and 
authorities  which  support  their  contentions,  or  this  court  will 
treat  their  assignments  as  abandoned  unless  they  relate  to 
fundamental  questions.  But  in  view  of  the  fact  that  this  case 
will  probably  be  '^'^^  tried  again,  we  desire  to  say  that  we  do 
not  approve  the  action  of  the  trial  court  in  singling  out  the 
defendant  as  a  witness,  and  charging  upon  the  weight  of  his 
evidence.  For  our  views  upon  this  question,  see  Green  v. 
United  States,  2  Okl.  Cr.  55,  101  Pac.  112;  Fletcher  v.  State, 
2  Okl.  Cr.  300,  101  Pac.  599,  23  L.  R.  A.,  N.  S.,  581 ;  Banks 
V.  State,  2  Okl.  Cr.  339,  101  Pac.  610. 

For  error  in  permitting  experts  to  give  their  opinion  as  to 
the  position  of  the  arm  of  the  deceased  at  the  time  that  the 
fatal  shot  was  fired,  the  conviction  of  the  defendant  is  set 
aside,  and  the  cause  is  remanded  for  a  new  trial. 

Baker  and  Doyle,  Judges,  concur. 


Expert  Opinion  as  to  the  Helative  Attitude  of  the  Deceased  and  the 
instrument  or  person  inflicting  the  wound  is  properly  rejected;  it 
relates  to  an  inference  of  fact  to  be  drawn  by  the  jury:  Dumas  v. 
State,  159  Ala.  42,  133  Am.  St.  Rep.  17.  Where  the  question  is 
whether  a  person  came  to  his  death  through  murder  or  suicide,  a  wit- 
ness is  not  competent  to  give  his  opinion  or  conclusion  from  the  con- 
dition of  the  snow  in  which  the  body  was  found  lying,  the  condition. 
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of  the  body,  and  the  surroundings,  as  to  whether  the  body  fell  or 
was  placed  in  such  position,  or  whether  a  man  shot  while  in  a  certain 
position  could  have  fallen  in  the  position  in  which  the  body  was 
found:  Furbush  v.  Maryland  Casualty  Co.,  131  Mich.  234,  100  Am. 
St.  Kep.  605. 

The  Subjects  of  Expert  Testimony  and  Its  Admissibility  are  consid- 
ered in  the  note  to  Hammond  v.  Woodman,  66  Am.  Dec.  228. 

Hypothetical  Questions  which  may  be  put  to  an  expert  witness  are 
discussed  in  the  note  to  Quinn  v.  Higgins,  53  Am.  Rep.  307. 

Instructions — Weight  of  Evidence, — It  is  not  proper  for  a  court  in 
instructing  a  jury  to  call  attention  to  an  isolated  fact,  and  by 
making  it  prominent  suggest  to  the  jury  that  it  is  of  greater  sig- 
nificance and  weight  than  other  unmentioned  facts  in  the  case  which 
are  of  no  less  importance:  State  v.  Tawney,  81  Kan.  162,  135  Am. 
St.  Rep.  355;  First  National  Bank  v.  Union  Trust  Co.,  158  Mich.  94, 
133  Am.  St.  Rep.  362;  Strause  v.  Richmond  Woodworking  Co.,  109 
Va.  724,  132  Am.  St.  Rep.  937.  Any  language,  gestures,  remarks, 
facial  expressions  or  tones  of  voice  which  might  seem  even  to  hint 
at  what  the  court  thinks  of  the  merits  of  the  case  should  always  be 
avoided  at  a  trial  of  issues  before  a  jury:  State  v.  Bartlett,  50  Or. 
440,  126  Am.  St.  Rep.  751.  Whatever  may  be  the  views  entertained 
by  the  court  as  to  the  truth  or  falsity  of  evidence  adduced,  it  is 
incumbent  on  it  to  charge  the  jury,  by  appropriate  instructions,  on 
the  law  applicable  to  every  phase  of  the  testimony  adduced  at  the 
trial:  Tilmyer  v.  State,  58  Tex.  Cr.  552,  137  Am.  St.  Rep.  982;  Jones 
V.  State,  36  Tex.  Cr.  Rep.  492,  47  Am.  St.  Rep.  46. 


SALTER  V.  STATE. 

[2  Okl.  Cr.  464,  102  Pac.  719.] 

CONSTITUTIONAL  LAW— Security  of  Personal  Liberty.— In 
the  constitution  of  Oklahoma,  the  utmost  pains  have  been  taken  to 
preserve  all  the  securities  of  individual  liberty,  and  all  provisions  of 
the  constitution  designed  to  safeguard  the  liberty  and  security  of 
the  citizen  should  be  liberally  construed  by  the  courts,     (p.  946.) 

CONSTITUTIONAL  LAW — Presumption  in  Favor  of  Statutes. 
While  it  is  the  duty  of  the  courts  to  uphold  any  statute  enacted  in 
the  ordinary  exercise  of  the  legislative  power,  unless  the  constitu- 
tional objections  to  it  are  clear  and  indisputable,  yet  when  it  is  pro- 
posed by  a  statute  to  deny,  modify  or  diminish  a  right  or  immunity 
secured  to  the  people  by  a  clear  and  explicit  constitutional  provision, 
then  the  presumption  is  against  the  validity  of  the  statute,  and  the 
courts  should  enforce  the  constitutional  provision,     (p.  947.) 

INFORMATION — Verification  on  Information  and  Belief. — 
The  constitution  of  the  state  of  Oklahoma,  being  section  30  (Bunn's 
edition,  section  39)  of  the  Bill  of  Rights,  provides  that:  "The  right 
of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and  effects 
against  unreasonable  searches  or  seizures  shall  not  be  violated;  and 
110  warrant  shall  issue  but  upon  probable  cause  supported  by  oath  or 
aiKrmation,  describing  as  particularly  as  may  be  the  place  to  be 
searched  and  the  person  or  thing  to  be  seized."  Therefore,  a  statute 
of  Oklahoma  territory,  which  provides  that  in  misdemeanor  cases  a 
warrant  may  issue  upon  information,  whicli  has  been  verified  only  on 
information  and  belief,  and  without  any  other  evidence,  is  repugnant 
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to  the  foregoing  provision  of  the  constitution,  and  is  null  and  void. 
(p.  943.) 

INFORMATION — Verification  on  Information  and  Belief. — 
A  verification  to  an  information,  charging  a  misdemeanor  and  stating 
that  affiant  "declares  that  the  statements  set  forth  in  the  above  in- 
formation are  true,  as  he  is  informed  and  verily  believes,"  is  nothing 
more  than  the  expression  of  an  opinion,  and  is  not  sufficient  to 
justify  the  issuance  of  a  warrant  of  arrest;  and  an  information  so 
verified  is  insufficient  to  support  a  judgment  of  conviction,     (p.  944.) 

INFORMATION — Necessity  of  Verification.— In  Oklahoma  an 
information  charging  a  misdemeanor  must  be  verified  by  oath  of  the 
prosecuting  attorney,  or  by  the  oath  or  affirmation  of  some  person 
competent  to  testify,  presenting  the  facts  to  the  magistrate,  before  a 
warrant  for  the  party  charged  may  issue,  (p.  944.) 
(Syllabi  by  the  court.) 

R.  F.  Turner  and  H.  H.  Brown,  for  the  plaintiff  in  error. 
Fred  S.  Caldwell,  for  the  state. 

4«»  DOYLE,  J.  The  plaintiff  in  error,  N.  J.  (Doc.) 
Salter  (hereinafter  designated  defendant),  was,  at  the  Jami- 
ary,  1908,  term  of  the  county  court  of  Carter  county,  tried 
and  convicted  of  violating  a  provision  of  the  prohibition  ordi- 
nance, and  sentenced  to  pay  a  fine  of  one  hundred  dollars, 
and  that  he  be  imprisoned  in  the  county  jail  of  Carter  county 
for  a  period  of  sixty  days.  This  conviction  was  had  on  an 
information  filed  in  the  county  court  of  Carter  county  by  the 
county  attorney  of  said  county,  on  the  twenty-sixth  day  of 
December,  1907,  wherein  defendant  was  charged  with  "unlaw- 
fully selling  to  one  C.  S.  Holt  certain  intoxicating  liquor,  to 
wit,  one  pint  of  whisky  for  the  price  and  sum  of  one  dollar." 
The  information  was  verified  as  follows,  on  information  and 
belief,  and  the  county  attorney  did  not  verify  the  same  by  his 
own  oath : 
"State  of  Oklahoma, 

Carter  County — ss. : 

"J.  it.  Akers  being  duly  sworn  on  oath  declares  that  the 
statements  set  forth  in  the  above  information  are  true  as  he 
is  informed  and  verily  believes. 

[Signed]     "J".  H.  AKERS. 

"Subscribed  and  sworn  to  before  me  this  26th  day  of  Decem- 
ber, 1907. 

"I.  R.  MASON, 

"County  Judge. '^ 

On  January  24,  1908,  defendant  waived  arraignment,  and 
'*^*  entered  a  plea  of  not  guilty ;  the  case  was  called  for  trial ; 
defendant  demanded  a  jury,  C.  S.  Holt,  being  sworn,  was 
called  as  the  first  witness  for  the  state,  whereupon  defendant 
by  his  counsel  interposed  the  following  objection:  "Now  comes 
the  defendant,  and  objects  to  the  introduction  of  testimony 
in  this  case,  for  the  reason  that  this  complaint  is  not  suffi- 
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ciently  verified  to  put  defendant  upon  trial."  Which  motion 
was  overruled  by  the  court,  to  which  ruling  defendant  ex- 
cepted. After  hearing  the  evidence  and  receiving  the  instruc- 
tions of  the  court,  the  jury  retired,  and  returned  their  verdict, 
finding  defendant  guilty  as  charged.  On  January  25,  1908, 
defendant  filed  his  motion  for  a  new  trial,  which  motion,  omit- 
ting the  formal  parts,  reads  as  follows : 

"MOTION  FOR  NEW  TRIAL. 

"Now  comes  the  defendant,  Doc.  Salter,  and  moves  the 
court  to  grant  him  a  new  trial,  for  the  reason  that  the  informa- 
tion on  which  he  was  tried  was  not  sufficiently  verified  in  this : 
That  it  was  not  positively  sworn  to,  same  being  sworn  to  on 
information  and  belief  contrarv''  to  article  4  of  the  amendments 
of  the  Constitution  of  the  United  States,  which  reads  as  fol- 
lows: 'The  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects,  against  unreasonable  searches  and 
seizures,  shall  not  be  violated,  and  no  warrants  shall  issue  but 
upon  probable  cause,  supported  by  oath  or  affirmation,  and 
particularly  describing  the  place  to  be  searched  and  the  per- 
sons or  things  to  be  seized.'  Also  section  30  (Bunn's  Ed. 
§  39)  of  the  Constitution  of  the  state  of  Oklahoma,  which 
reads  as  follows :  *  The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  and  effects  against  unreasonable 
searches  or  seizures  shall  not  be  violated ;  and  no  warrant  shall 
issue  but  upon  probable  cause  supported  by  oath  or  affirma- 
tion, describing  as  particularly  as  may  be  the  place  to  be 
searched  and  the  person  or  thing  to  be  seized.' 

[Signed]     "BROWN  &  TURNER, 

"Attorneys  for  Defendant." 

On  January  27,  1908,  before  judgment,  defendant  filed  his 
motion  in  arrest  of  judgment,  which  motion  set  forth  the  same 
grounds  that  are  set  forth  in  defendant's  motion  for  a  new 
trial.  The  court  overruled  the  motion  for  new  trial;  also  the 
motion  in  arrest  of  judgment.  Exceptions  were  taken  to  each 
ruling,  ^*^''  and  the  court  pronounced  judgment.  On  March 
6,  1908,  defendant's  petition  in  error  and  case-made  were  filed 
in  the  supreme  court.  Upon  the  organization  of  the  criminal 
court  of  appeals  said  cause  was  duly  transferred,  as  by  law 
provided,  to  this  court.  At  the  March  term,  said  cause  was 
submitted,  and  is  now  before  this  court  for  review. 

This  case  involves  an  apparent  incompatibility  between  that 
clause  of  the  constitution  contained  in  Bill  of  Rights,  section 
30  (Bunn's  edition,  section  39)  :  "The  right  of  the  people  to  be 
secure  in  their  persons,  houses,  papers,  and  effects  against 
unreasonable  searches  or  seizures  shall  not  be  violated;  and 
no  warrants  shall  issue  but  upon  probable  cause  supported 
by  oath  or  affirmation,  describing  as  particularly  as  may  be 
the  place  to  be  searched  and  the  person  or  thing  to  be  seized," 
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and  the  proviso  in  that  provision  of  Procedure,  Criminal,  sec- 
tion 5306  (Wilson's  Revised  and  Annotated  Statutes),  which 
provides,  in  part,  that:  "All  informations  shall  be  verified  by 
the  oath  of  the  prosecuting  attorney,  complainant  or  some 
other  person :  Provided,  that  when  an  information  in  any  case 
is  verified  by  the  county  attorney,  it  shall  be  sufficient  if  the 
verification  be  upon  information  and  belief."  The  record 
shows  that  upon  the  information,  verified  only  on  information 
and  belief,  and  without  '**'^  any  further  or  other  evidence 
that  an  offense  had  been  committed,  or  that  the  defendant  was 
probably  guilty  of  any  violation  of  law,  a  warrant  was  issued 
out  of  the  county  court  of  Carter  county,  commanding  the 
arrest  of  defendant,  and  that  he  be  brought  before  the  court 
to  answer  this  information.  When  the  state  offered  its  proof, 
at  the  outset  an  objection  was  interposed,  and  after  the  ver- 
dict, and  before  judgment,  the  motions  for  a  new  trial  and 
in  arrest  of  judgment  were  made.  The  assignments  of  error 
are  predicated  upon  the  rulings  of  the  court  on  the  objection 
interposed  and  the  two  motions,  and  present  but  one  proposi- 
tion to  be  considered  by  the  court. 

The  constitution  of  this  state  authorizes  the  prosecution  of 
crimes  by  information,  but  with  the  following  restrictions  as 
to  felonies:  Section  17,  Bill  of  Rights,  declares:  "No  person 
shall  be  prosecuted  for  a  felony  by  information  without  hav- 
ing had  a  preliminary  examination  before  an  examining 
magistrate,  or  having  waived  such  preliminary  examination. 
Prosecutions  may  be  instituted  in  courts  not  of  record  upon 
a  duly  verified  complaint." 

Our  statutes  provide  (section  5239,  Wilson's  Revised  and 
Annotated  Statutes)  :  "When  an  information,  verified  by  oath 
or  affirmation,  is  laid  before  a  magistrate,  of  the  commission 
of  a  public  offense,  he  must,  if  satisfied  therefrom  that  the 
offense  complained  of  has  been  committed,  and  that  there  is 
reasonable  ground  to  believe  that  the  defendant  has  committed 
it,  issue  a  warrant  of  arrest." 

And  section  5305,  Wilson's  Revised  and  Annotated  Stat- 
utes: "If  the  offense  be  a  misdemeanor  punishable  by  a  fine 
of  more  than  one  hundred  dollars,  or  by  imprisonment  for 
more  than  thirty  days,  or. by  both  fine  and  imprisonment,  it 
shall  be  prosecuted  by  information." 

The  office  of  an  information  charging  a  misdemeanor  under 
the  criminal  procedure  of  Oklahoma  is  not  only  to  give  the 
county  court  jurisdiction  to  issue  the  warrant  of  arrest,  but 
it  is  also  the  pleading,  on  the  part  of  the  state,  informing  the 
defendant  of  what  offense  he  is  charged  with,  for  the  purpose 
of  the  trial.  The  question  presented  is.  Does  the  verification 
of  an  information  in  '*"'*  a  misdemeanor  ease,  on  information 
and  belief,  furnish  such  probable  cause  and  is  it  supported 
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by  such  an  oath  or  affirmation  as  is  required  by  section  30  of 
the  Bill  of  Rights? 

Before  considering  this  constitutional  provision  of  the  Bill 
of  Rights,  which  is  almost  identical  with  article  4  of  the  amend- 
ments to  the  constitution  of  the  United  States,  the  construction 
which  has  been  given  by  the  supreme  court  of  the  United 
States  and  the  other  federal  courts  to  said  article  4  will  be 
pertinent  and  material  in  passing  on  the  question  raised  in 
this  case. 

The  first  case  in  which  there  was  any  consideration  of  this 
constitutional  amendment  is  Ex  parte  Burford,  3  Cranch,  448, 
2  L.  ed.  495.  That  great  jurist,  Chief  Justice  Marshall,  speak- 
ing for  the  court  in  arguendo,  said:  "If  the  charge  against 
him  was  malicious,  or  grounded  on  perjury,  whom  could  he 
sue  for  the  malicious  prosecution,  or  whom  could  he  indict 
for  perjury?" 

And  he  concludes  that:  "The  judges  of  this  court  were 
unanimously  of  the  opinion  that  the  warrant  of  commitment 
was  illegal,  for  want  of  some  good  cause  certain,  supported  by 
oath." 

In  the  case  of  United  States  v.  Tureaud,  20  Fed.  621,  Bill- 
ings, Judge,  says:  "The  affidavits,  the  sufficiency  of  which  are 
to  be  determined,  are  identical,  and  are  as  follows : 

"  'Geo.  A.  Dice,  being  duly  sworn,  says:  All  the  statements 
and  averments  in  the  foregoing  information  are  true,  as  he 
verily  believes. 

"'GEO.  A.  DICE. 

**  'Sworn  to  and  subscribed  before  me  this  twentieth  day  of 
May,  1884. 

"  'E.  R.  HUNT,  U.  S.  Commissioner.' 

"The  point,  and  the  sole  point,  to  be  passed  upon  is  whether 
this  affidavit  furnishes  such  a  'probable  cause,'  and  is  sup- 
ported by  such  an  oath,  as  is  required  by  the  fourth  amend- 
ment of  the  constitution.  It  is  true  it  is  an  affidavit  subjoined 
to  and  made  the  basis  of  an  information.  It  is  also  true  that 
under  the  usages  of  the  government  of  Great  Britain  this  in- 
formation belongs  to  the  class  of  formal  accusations  which 
could  be  made  by  the  king  in  his  courts  without  any  evidence, 
and  against  all  evidence.  But  the  ^'^  adoption  of  the  fourth 
amendment  affected  all  kinds  and  modes  of  prosecution  for 
crimes  or  offenses;  for  there  can  be  no  legal  pursuit  of  accused 
persons  without  apprehension.  All  prosecutions  require  war- 
rants. An  information,  a  suggestion  of  a  criminal  charge  to 
a  court,  is  a  vain  thing,  unless  it  is  followed  by  a  capias.  The 
procedure  by  information,  therefore,  after  it  was  acted  upon 
by  this  amendment,  lost  its  prerogative  function  or  quality. 
It  could  not  thereafter  be  the  vehicle  of  preferring  any  arbi- 
trary accusation — not  by  the  king,  because  we  have  in  the 
department  of  criminal  law  no  successor  to  him,  so  far  as  he 
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represented  a  right  to  institute,  if  it  pleased  him,  unsupported 
incriminatious;  nor  by  the  district  attorney,  nor  by  any  other 
officer  of  the  United  States,  for  the  constitution  has  said,  in 
effect,  that  in  no  way  nor  manner  shall  magistrates  or  courts 
issue  warrants,  except  upon  proof,  which  are  to  be  upon  oath 
and  make  probable  excuse.  See  State  v.  ]\Iitehell,  1  Bav 
(S.  C),  267,  and  1  Op.  Attys.  Gen.  229,  where  Mr.  Attorney 
General  Wirt  holds  that  even  the  President  is  controlled  by 
this  amendment.  All  arbitrary  informations,  all  informations 
which  spring  into  existence  simply  because  the  king  and  his 
attorney  elected  to  present  them,  indeed  all  informations,  ex- 
cept those  supported  by  proof  upon  oath,  which  constitute 
probable  cause,  by  this  constitutional  provision  were  expunged 
from  permissible  procedure,  and  the  learning  about  informa- 
tions was  left  valuable  only  as  showing  what  proofs  were  con- 
sidered adequate,  in  cases  where  proofs  had  to  be  presented 
in  order  to  have  them  acted  upon  by  the  judicial  discretion  or 
mind. 

"The  master  of  the  crown,  whose  duties  with  regard  to  in- 
formations to  be  sustained  by  proofs  corresponded  with  dis- 
trict attorneys  of  the  United  States  in  the  courts  of  the  Union, 
was  required  to  produce  to  the  court  'such  legal  evidence  of 
the  offense  having  been  committed  by  the  defendant  as  would 
warrant  a  grand  jury  in  finding  a  true  bill  against  the  de- 
fendant; otherwise  he  will  be  left  to  his  ordinary  remedy  by 
action  or  indictment':  Cole,  Crim,  Inf.,  marg.  p.  15,  54  Law 
Library.  This  is  the  measure  of  proof  which  is  held  to  be 
requisite  by  the  courts  of  the  United  States  under  the  fourth 
amendment:  See  Ex  parte  Burford,  1  Cranch  C.  C.  276,  Fed. 
Cas.  No.  2148.  Cranch,  J.,  whose  dissenting  opinion  was 
adopted  by  the  supreme  court,  said:  'It  [the  warrant]  ought 
to  have  stated  the  names  of  the  persons  on  whose  testimony 
it  was  granted,  and  the  nature  '*''*  of  the  testimony,  so  that 
this  court  may  know  what  kind  of  ill-fame  it  was,  and  whether 
the  justices  have  exercised  their  discretion  properly.'  When 
the  case  reached  the  supreme  court  (3  Cranch,  448,  2  L.  ed. 
495),  'the  judges  of  that  court  were  unanimously  of  opinion 
that  the  warrant  of  commitment  was  illegal  for  want  of  stat- 
ing some  good  cause  certain,  supported  by  affidavit. ' 

"The  rule  which  must  govern  this  court,  and  all  magistrates 
who  authorize  arrests  under  the  constitution  of  the  United 
States,  as  to  the  foundation  for  the  issuance  of  warrants,  is 
uniform,  and  is  thus  stated  by  Mr.  Justice  Bradley  in  the 
matter  of  a  rule  of  court  upon  the  subject  (3  Wood,  502,  Fed. 
Cas.  No.  12,126)  :  'After  an  examination  of  the  subject,  we 
have  come  to  the  conclusion  that  such  an  affidavit  does  not 
meet  the  requirements  of  the  constitution,  which,  by  the  fourth 
article  of  the  amendments,  declares  that  the  right  of  the 
people  to  be  secure  in  their  persons,  houses,  papers,  and  ef- 
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fects  against  unreasonable  searches  and  seizures  shall  not  be 
violated,  and  that  no  warrants  shall  issue  but  upon  probable 
cause,  supported  by  oath  or  affirmation,  describing  the  place 
to  be  searched  and  the  persons  to  be  seized.  It  is  plain  from 
this  fundamental  enunciation,  as  well  as  from  the  books  of 
authority  on  criminal  matters  in  the  common  law,  that  the 
probable  cause  referred  to,  and  which  must  be  supported  by 
oath  or  affirmation,  must  be  submitted  to  the  committing 
magistrate  himself,  and  not  merely  to  an  official  accuser,  so 
that  he,  the  magistrate,  may  exercise  his  own  judgment  on  the 
sufficiency  of  the  ground  for  believing  the  accused  person 
guilty;  and  this  ground  must  amount  to  a  probable  cause  of 
belief  or  suspicion  of  the  party's  guilt.  In  other  words,  the 
magistrate  ought  to  have  before  him  the  oath  of  the  real  ac- 
cuser, presented  either  in  the  form  of  an  affidavit,  or  taken 
down  by  himself  on  a  personal  examination,  exhibiting  the 
facts  on  which  the  charge  is  based,  and  on  which  the  belief  or 
suspicion  of  guilt  is  founded.' 

"The  rule  which  was  established  was  that  the  warrant 
should  issue  'only  upon  probable  cause,  supported  by  oath 
or  affirmation  of  the  person  making  the  charge,  in  which 
should  be  stated  the  facts  within  his  own  knowledge  con- 
stituting the  grounds  of  such  belief  or  suspicion.'  In  New 
York  the  statute  required  the  warrant  to  contain,  in  the  very 
words  of  the  fourth  amendment,  a  recital  of  'probable  cause, 
supported  by  oath  or  affirmation.'  In  Blythe  v.  Tompkins, 
2  Abb.  Pr.  (N.  Y.)  468,  Abb.  N.  Y.  Dig.,  verbo,  'Arrest'  (sec 
tion  324),  the  warrant  recited  a  complaint  on  ^''^  oath  by  A 
and  B  that  on  or  about  a  certain  day,  D,  'as  the  said  wit- 
nesses had  good  reason  to  believe,  and  do  believe,'  committed 
the  offense.  The  court  held  the  warrant  on  its  face  void,  and 
that  'the  mere  belief  of  witnesses  was  insufficient.'  In  Van- 
natta  v.  State,  31  Ind.  210,  it  vras  held  that  an  information, 
in  which  the  district  attorney  charges  the  offense,  'as  he  verily 
believes,'  is  bad  on  a  motion  to  quash.  In  this  last  case  the 
court,  in  effect,  say  that  a  verdict  of  guilty  would  not  estab- 
lish probable  cause,  for  they  say  (page  211)  :  -'A  verdict  that 
the  defendant  is  guilty  as  charged  would  amount  to  nothing. 
It  would  only  show  that  the  district  attorney  believed  that 
the  offense  had  been  committed.'  The  'probable  cause  sup- 
ported by  oath  or  affirmation,'  prescribed  by  the  fundamental 
law  of  the  United  States,  is,  then,  the  oaths  or  affidavits  of 
those  persons  who,  of  their  own  knowledge,  depose  to  the  facts 
which  constitute  the  offense." 

This  question  arose  in  State  v.  Gleason,  32  Kan.  245,  4  Pac. 
363.  The  Criminal  Code  of  Kansas  contained  a  provision  per- 
mitting county  attorneys  to  verify  complaints  on  information 
and  belief.  Chief  Justice  Ilorton,  delivering  the  opinion  of 
the  court,  in  part  says : 
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"Of  course,  it  must  be  conceded  that  the  constitution  is  the 
superior  and  paramount  law,  and  that  said  paragraph  15  is 
declaratory  of  the  fundamental  rights  of  the  citizen,  and  is 
intended  to  protect  him  in  his  liberty  and  property  against 
the  arbitrary  action  of  those  in  authority.  So  long  as  this 
^ection  is  in  force,  the  principles  therein  declared  are  to  re- 
main absolute  and  unchangeable  rules  of  action  and  decision. 
The  legislature  cannot  infringe  thereon,  and  the  courts  must 
yield  implicit  obedience  thereto.  If  no  warrant  shall  issue 
but  upon  probable  cause  supported  by  oath  or  affirmation,  the 
support  must  be  something  more  than  hearsay  or  belief. 
Where  a  person  or  officer  states  upon  oath  'that  the  several 
allegations  and  facts  set  forth  in  the  foregoing  information 
are  true,  as  he  has  been  informed  and  verily  believes, '  he  may 
have  no  knowledge  of,  or  information  upon,  the  subject,  except 
mere  hearsay,  and  yet  he  can  conscientiously  make  such 
declaration :  Atchison  v.  Bartholow,  4  Kan.  124.  A  complaint 
thus  verified  proves  nothing.  It  does  not  state  facts,  but  only 
the  affiant's  hearsay  knowledge  and  belief.  It  is  not  a  com- 
plaint, an  information,  or  a  declaration  supported  by  an  oath 
or  ^''^  affirmation:  Atchison  v.  Bartholow,  4  Kan.  124; 
Thompson  v.  Higginbotham,  18  Kan.  42. 

"At  common  law  an  information  might  be  filed  under  the 
English  practice  against  persons  charged  with  misdemeanors, 
yet  no  rule  was  granted  in  regard  to  such  cases,  except  upon 
such  evidence  as  would,  uncontradicted,  make  out  the  offense 
beyond  a  doubt:  Archibold  on  Criminal  Pleadings,  76;  Rex 
V.  Willett,  6  Term  Rep.  204;  Rex  v.  Williamson,  3  Barn.  & 
Aid.  582 ;  Rex  v.  Bull,  1  Wils.  93 ;  Rex  v.  Hilbers.  2  Chit.  163 ; 
Regina  v.  Baldwin,  8  Ad.  &  E.  168 ;  Ex  parte  Williams,  cited 
1  liar.  Dig.  2268;  1  Chitty's  Criminal  Law,  856,  857. 

"Said  paragraph  15  is  little  more  than  the  affirmation  of 
the  great  constitutional  doctrine  of  the  common  law.  Article 
4  of  the  {^mendments  to  the  constitution  of  the  United  States 
is  almost  identical  with  paragraph  15;  and  Story  says  that: 
'This  provision  seems  indispensable  to  the  full  enjo^-ment  of 
the  rights  of  personal  security,  personal  liberty,  and  private 
property  ....  and  its  introduction  into  the  amendments 
was  doubtless  occasioned  by  the  strong  sensibility  excited,  both 
in  England  and  America,  upon  the  subject  of  general  war- 
rants, almost  upon  the  eve  of  the  American  Revolution':  2 
Story  on  the  Constitution,  par.  1902.  If  a  warrant,  in  the 
first  instance,  may  issue  upon  mere  hearsay  or  belief,  then 
all  the  guards  of  the  common  law  and  of  the  Bill  of  Rights 
of  our  own  constitution  to  protect  the  liberty  and  property 
of  the  citizen  against  arbitrary  power  are  swept  away.  There 
is  no  necessity  for  going  so  far,  and  the  constitution  warrants 
no  such  conclusion.  The  expressions  of  the  Bill  of  Rights  are 
very  plain  and  very  comprehensive,  and  cannot  be  misunder- 


June,  1909.]  Salter  v.  State.  943 

stood.  The  oath  or  affirmation  of  a  complaint  or  information 
upon  which  a  defendant  is  arrested  in  the  first  instance  must 
et  forth  that  the  allegations  and  facts  therein  contained  are 
true." 

In  the  case  of  People  v.  Heffron,  53  INIich.  527,  19  N.  W. 
170,  it  was  held  that:  "An  affidavit,  alleging  that  the  affiant 
has  good  reason  to  believe,  and  does  believe,  that  a  certain 
person  has  committed  an  offense,  is  not  sufficient  to  authorize 
a  justice  to  issue  a  warrant  for  his  arrest.  The  affidavit  must 
be  upon  knowledge,  and  not  mere  conjecture." 

In  the  opinion  of  the  court  it  is  said :  "This  affidavit,  within 
the  repeated  rulings  of  this  court,  as  well  as  the  most  ele- 
mentary principles  of  criminal  law,  is  entirely  '^''^  insufficient 
to  confer  any  jurisdiction  upon  a  justice  to  issue  a  warrant 
for  the  arrest  of  the  respondent.  The  complaint  must  set  up 
the  facts  constituting  the  offense  on  the  knowledge  of  the 
person  making  the  complaint,  and  if  he  does  not  know  them, 
other  witnesses  must  be  examined  who  do  know  them ;  and  no 
person  can  be  arrested  on  the  mere  belief  of  the  person  mak- 
ing the  complaint.  The  liberty  of  the  citizen  is  not  held  upon 
so  slender  a  tenure  as  that." 

In  the  case  of  Miller  v.  United  States,  8  Okl.  315,  57  Pac. 
836,  Justice  McAtee,  expressing  the  opinion  of  the  court,  in 
part  says:  "It  has  been  repeatedly  and  invariably  held  by  the 
supreme  court  of  the  United  States,  and  by  the  supreme  courts 
of  the  various  states,  so  far  as  we  have  been  able  to  find,  that 
the  provisions  of  guaranty  that  warrants  shall  not  issue  but 
upon  probable  cause,  supported  by  oath  or  affirmation,  is  not 
meant  to  be  an  oath  which  is  made  upon  information  and 
belief,  and  that  such  an  affidavit  merely  expresses  the  private 
opinion  of  the  informant." 

After  citing  numerous  cases  the  learned  justice  concludes 
by  saying  on  the  authority  of  the  fourth  article  of  the  amend- 
ments to  the  constitution  of  the  United  States,  and  of  opinions 
of  the  supreme  courts,  which  we  have  cited,  together  with  the 
opinions  which  have  been  cited  in  those  cases,  that  the  legis- 
lature had  no  power  to  make  this  provision,  and  that  an  arrest 
upon  a  criminal  information  must  be  supported  by  an  oath 
or  affirmation  from  someone  who  knows  of  the  matter  charged, 
and  not  upon  an  oath  which  is  no  stronger  than  information 
and  belief. 

In  the  case  of  Monroe  v.  State,  137  Ala.  88,  34  South.  382, 
McClellan,  Chief  Justice,  delivered  the  opinion  of  the  court 
as  follows:  "The  affirmation  of  reasons  to  believe,  and  belief, 
in  a  complaint,  is  not  the  equivalent  of*  the  affirmation  of  the 
existence  of  probable  cause  to  believe  and  belief  that  a  desig- 
nated offense  was  committed  by  a  party  named.  It  is  of  easy 
conception  that  a  person  might  have  reasons  to  believe  that 
a  fact  exists,  and  therefore  believe  that  it  does  exist,  without 
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having  that  probable  cause  for  belief  of  its  existence,  the 
affirmation  of  which  is  the  necessary  basis,  under  the  constitu- 
tion and  statute,  for  a  warrant  of  arrest  and  prosecution  to 
conviction.  The  complaint  in  this  case  affirms  *^^  only  that 
the  affiant  'has  reason  to  believe,  and  does  believe,'  that  the 
defendant  committed  a  designated  offense.  It  did  not  au- 
thorize the  issuance  of  the  warrant  of  arrest,  it  does  not  sup- 
port the  judgment  of  conviction,  and  no  valid  judgment  can 
be  rendered  upon  it.  The  judgment  will  therefore  be  re- 
versed, and  a  judgment  will  be  here  entered  discharging  the 
defendant :  Johnson  v.  State,  82  Ala.  29,  2  South.  466 ;  INTiles 
v.  State,  94  Ala.  106,  11  South.  403 ;  Butler  v.  State,  130  Ala. 
127,  30  South.  338." 

In  the  case  of  Swart  v.  Kimball,  43  Mich.  451,  5  N.  W,  640, 
Justice  Cooley  characterizes  this  form  of  accusation  as  fol- 
lows: "Charges  are  not  verified  by  an  affidavit  that  somebody 
is  informed  and  believes  they  are  true.  This  is  mere  evasio:"! 
of  the  law.  The  most  improbable  stories  may  be  believed  of 
anyone,  and  the  man  most  free  from  any  reasonable  suspicioi' 
of  guilt  is  not  safe  if  he  holds  his  freedom  at  the  mercy  of 
any  man,  miles  off,  who  will  swear  that  he  has  been  informec 
and  believes  in  his  guilt.  It  is  easy  to  tell  falsehoods,  and 
those  who  are  least  fitted  to  judge  of  their  credibility  arc 
generally  the  very  persons  who  will  believe  them  because  they 
are  told.  But  to  substantiate  charges  within  the  meaning  of 
the  law  evidence  is  required,  and  not  merely  suspicions  or 
information  or  belief":  See,  also,  Mulkins  v.  United  States, 
10  Okl.  288,  61  Pac,  925 ;  United  States  v.  Polite,  35  Fed,  58 ; 
In  re  Dana,  68  Fed.  886;  United  States  v.  Collins,  79  Fed. 
65;  United  States  v.  Sapinkow,  90  Fed,  654;  Johnston  v. 
United  States,  87  Fed,  187,  30  C,  C,  A,  612;  State  v.  Wim- 
bush,  9  S.  C.  309 ;  People  v.  Heffron,  53  Mich.  527,  19  N.  W. 
170;  Ex  parte  Dimmig,  74  Cal.  164,  15  Pac.  619;  State  v. 
I^oulter,  j5  Wyo.  236,  39  Pac.  883 ;  Lippman  v.  People,  175 
lU.  101,  51  N,  E,  872, 

In  the  light  of  the  opinions  herein  quoted,  it  must  be  con- 
ceded, as  a  settled  principle  of  American  law,  that  a  com- 
plaint or  information,  verified  only  on  information  and  belief, 
is  insufficient  to  authorize  the  issuance  of  a  warrant  of  arrest ; 
and  a  warrant  so  issued  is  without  authority  of  law,  and  is 
wholly  void.  And  a  provision  of  the  Criminal  Code  of  Okla- 
homa territory  that  purports  to  authorize  county  attorneys 
to  verify  informations  in  misdemeanor  cases  on  information 
and  belief  is  repugnant  to  '*''*  the  constitution  of  Oklahoma, 
and  is  in  contravention  of  said  section  30  of  the  Bill  of  Rights. 
The  liberties  of  the  people  do  not  rest  upon  such  uncertain 
and  insecure  basis  as  the  belief,  opinion,  or  surmise  of  a  prose- 
cuting officer  that  a  misdemeanor  has  been  committed.  If  so, 
it  would  be,  in  effect,  a  revival  of  the  odious  general  warrants, 
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which  placed  the  liberty  of  every  man  in  the  hands  of  every 
petty  officer,  and  which  long  ago  received  judicial  condemna- 
tion. To  prevent  their  use  and  exercise  of  such  arbitrary 
power,  at  the  discretion  of  an  officer,  "it  has  not  been  deemed 
unwise  to  repeat  in  the  state  constitutions,  as  well  as  in  the 
constitution  of  the  United  States,  the  principles  already  set- 
tled in  the  common  law  upon  this  vital  point  in  civil  liberty": 
Cooley  on  Constitutional  Limitations,  364,  and  notes. 

The  fundamental  requirements  of  the  ordinance  of  the  Bill 
of  Rights  are  that  the  facts  and  circumstances  tending  to  show 
criminality  should  be  made  to  appear  to  a  magistrate  himself, 
by  affidavits,  complaint  or  information  positively  verified  by 
oath  or  affirmation,  and  that  the  magistrate  must  himself  find 
in  the  facts  thus  shown  probable  cause  and  reasonable  belief 
that  the  defendant  has  committed  an  offense  before  a  war- 
rant of  arrest  shall  issue.  Section  5306,  Wilson's  Revised 
and  Annotated  Statutes,  requires  that:  "All  informations 
shall  be  verified  by  the  oath  of  the  prosecuting  attorney,  com- 
plainant, or  some  other  person,"  etc.  We  do  not  wish,  how- 
ever, to  be  understood  as  holding  that  the  information  must 
be  sworn  to  by  persons  having  actual  knowledge  of  the  offense 
charged :  See  Ex  parte  Flowers,  2  Okl.  Cr.  430,  101  Pac.  860. 
The  evidence  of  probable  cause,  however,  must  be  made  upon 
oath  or  affirmation  setting  forth  the  facts  constituting  the  of- 
fense, or  facts  and  circumstances  showing  that  a  misdemeanor 
has  been  committed,  and  that  there  is  probable  cause  for  be- 
lieving that  the  accused  is  guilty,  and  making  it  appear  to  the 
court  that  the  complaint  is  based  on  something  more  than 
mere  information,  belief,  or  suspicion. 

Counsel  for  the  state  in  his  brief  contends  that:  "Under 
the  constitntion  of  this  state  the  information  filed  ^''''  in  this 
case,  and  upon  which  the  defendant  was  prosecuted,  is  amply 
sufficient  in  all  respects.  Said  information  begins  as  follows: 
'Comes  now  James  H.  Mathers,  the  duly  qualified  and  acting 
county  attorney  in  and  for  Carter  county,  state  of  Oklahoma, 
and  on  his  official  oath  gives  the  county  court  in  and  for  said 
Carter  county  and  state  of  Oklahoma  to  know  and  be  informed 
that  the  above-named  Doc.  Salters,'  etc.  An  information  of 
this  sort  filed  by  a  prosecuting  attorney  of  this  state,  requires 
no  verification  other  than  the  official  oath  of  the  public  prose- 
cutor"; citing  and  quoting  copiouslv  from  the  case  of  State 
v.  Guglielmo,  46  Or.  250,  79  Pac.  577,  80  Pac.  103,  69  L.  R.  A. 
466,  7  Ann.  Cas.  976 ;  also,  22  Cyc.  281. 

This  contention  is  obviously  without  merit.  The  error  of 
the  argument  is  so  self-evident  as  to  require  only  a  passing 
notice.  Counsel  overlooks  the  fact  that  by  the  adoption  of  the 
fourth  amendment  of  the  federal  constitution  the  procedure 
by  information  lost  is  prerogative  function  or  quality.  It 
could  not  tlierorfter  be  the  vehicle  of  preferring  any  arbitrary 
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accusation :  United  States  v.  Tureaud,  20  Fed.  G21.  The  con- 
stitutional provision  in  the  Bill  of  Rights  is  but  a  reiteration 
of  this  essential  safeguard  of  the  liberty  and  security  of  the 
citizen  against  the  arbitrary  action  of  those  in  authority. 
Such  pernicious  practice  may  suit  the  purpose  of  despotic 
power,  but  is  alien  to  the  pure  atmosphere  of  political  liberty 
and  personal  freedom.  The  constitution  expressly  requires  a 
showing  of  cause  before  a  warrant  shall  issue,  and  the  con- 
stitutional safeguards  for  security  and  liberty  cannot  in  this 
manner  be  abrogated  or  abridged.  They  must  stand  as 
adopted  by  the  people. 

Counsel  for  the  state  further  contends  that:  "Without  con- 
ceding that  said  information  is  on  its  face  defective,  in  that 
it  is  not  properly  and  sufficiently  verified,  I  submit  that  de- 
fendant has  waived  any  such  defects  or  irregularities,  in  that 
he  did  not  demur  to  the  information  at  the  proper  time." 

We  cannot  agree  with  counsel  for  the  state ;  and  while  some 
authorities  hold  that,  where  a  plea  of  not  guilty  is  entered, 
and  no  objection  is  made  to  the  insufficiency  of  the  informa- 
tion, and  competent  evidence  is  received,  supporting  the  aver- 
ments thereof,  the  court  acquires  jurisdiction,  however,  in 
this  case  while  the  better  '^'^^  practice  would  have  been  to 
have  filed  a  motion  to  quash,  or  a  demurrer  to  the  information, 
the  objection  as  made  was  to  a  fundamental  defect,  and  not  to 
a  matter  of  form,  and  was  therefore  sufficient :  See  Mulkins  v. 
United  States,  10  Okl.  288,  61  Pac.  925. 

We  have  a  constitution  in  which  the  utmost  pains  have 
been  taken  to  preserve  all  the  securities  of  individual  liberty, 
and  the  courts  cannot  refuse  obedience  to  its  mandates.  The 
legislature  cannot  alter,  annul  or  avoid  the  constitutional  safe- 
guards of  person  and  property  set  forth  in  the  Bill  of  Rights. 
They  are  beyond  the  reach  of  any  legislative  enactment.  And 
the  argument  that  defendant's  failure  to  comply  with  a  statu- 
tory provision  of  procedure  is  a  waiver  of  his  constitutional 
rights  is  fallacious.  Expediency  has  no  force  as  an  argument 
in  a  court  of  justice.  To  countenance  such  a  theory  would  be 
to  strike  a  fatal  blow  to  constitutional  safeguards.  The 
abuses  and  perversions  of  sound  principles  which  would  creep 
into  the  law  by  yielding  to  arguments  like  these — to  what  is 
supposed  to  be  necessary  for  the  public  good — -cannot  be  better 
stated  than  it  was  by  Justice  Bradley  in  Boyd  v.  United  States, 
116  U.  S.  616,  6  Sup.  Ct.  Rep.  524,  29  L.  ed.  746.  After  re- 
viewing those  famous  landmarks  of  liberty  and  law,  the  Wilkes 
case,  and  the  case  of  Intick  v.  Farrington  and  Three  Other 
King's  Messengers,  19  How.  St.  1029,  and  the  history  of  the 
fourth  and  fifth  amendments  to  the  constitution  of  the  United 
States,  the  learned  justice  continues  as  follows:  "It  may  be 
that  it  is  the  obnoxious  thing  in  its  mildest  and  least  repulsive 
form  J  but  illegitimate  and  unconstitutional  practices  get  their 
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first  footing  in  that  way,  namely,  by  silent  approaches  and 
slight  deviations  from  legal  modes  of  procedure.  This  can 
only  be  obviated  by  adhering  to  the  rule  that  constitutional 
provisions  for  the  security  of  person  and  property  should  be 
liberally  construed,  A  close  and  literal  construction  deprives 
them  of  half  of  their  efficacy,  and  leads  to  gradual  deprecia- 
tion of  the  right,  as  if  it  consisted  more  in  sound  than  sub- 
stance. It  is  the  duty  of  courts  to  be  watchful  for  the 
constitutional  rights  of  the  citizens,  and  against  any  stealthy 
encroachments  thereon.  Their  motto  should  be  'obsta  prin- 
cipiis. '  " 

'*''*  And  the  same  great  and  learned  justice  adds:  "The 
freedom  of  thought,  of  speech,  and  of  the  press;  the  right 
to  bear  arms;  exemptions  from  military  dictations;  security 
of  the  person  and  of  the  home ;  the  right  to  speedy  and  public 
trial  by  jury;  protection  against  oppressive  bail  and  cruel 
punishment — are,  together  with  exemption  from  self -crimina- 
tion, the  essential  and  inseparable  features  of  English  liberty. 
Each  one  of  these  features  has  been  involved  in  the  struggle 
above  referred  to  in  England  within  the  century  and  a  half 
immediately  preceding  the  adoption  of  the  constitution,  and 
the  contests  were  fresh  in  the  memories  and  traditions  of  the 
people  at  that  time." 

It  is  sometimes  said  that,  if  the  validity  of  a  statute  is 
merely  doubtful,  if  its  unconstitutionality  is  not  plainly  ob- 
vious, the  courts  should  not  be  ready  to  defeat  the  action  of 
the  legislative  branch  of  the  government;  and  it  must  be 
conceded  that,  when  such  questions  arise,  under  the  ordinary 
exercise  of  the  legislative  power,  it  is  plainly  the  duty  of  the 
courts  not  to  dispense  with  the  operation  of  laws  formerly 
enacted,  unless  the  constitutional  objections  are  clear  and  in- 
disputable. On  the  other  hand,  when  the  courts  are  con- 
fronted with  a  clear  and  explicit  provision  of  the  constitution, 
and  when  it  is  proposed  to  avoid  or  modify  or  alter  the  same 
by  a  legislative  act,  it  is  their  plain  duty  to  enforce  the  con- 
stitutional provision,  unless  it  is  clear  that  such  legislative 
act  does  not  infringe  it  in  letter  or  spirit. 

Section  2,  article  24,  of  the  schedule  of  the  constitution  of 
Oklahoma  provides:  "Sec.  2.  All  laws  in  force  in  the  terri- 
tory of  Oklahoma  at  the  time  of  the  admission  of  the  state 
into  the  Union,  which  are  not  repugnant  to  this  constitution, 
and  which  are  not  locally  inapplicable,  shall  be  extended  to 
and  remain  in  force  in  the  state  of  Oklahoma,  until  they  expire 
by  their  own  limitation  or  are  altered  or  repealed  by  law." 

The  pertinent  provision  of  the  Criminal  Code  of  Oklahoma 
territory  has  been  by  the  supreme  court  of  Oklahoma  terri- 
tory declared  unconstitutional  and  void  in  the  cases  of  i\liller 
V.  United  States,  8  Okl.  315,  57  Pac.  836,  and  Mnlkins  v. 
United  States,  10  Okl.  228,  61  Pac.  925,  and  under  the  fore- 
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going  clause  of  said  schedule  we  believe  said  provision  to  be 
clearly  repugnant  *^®  to  the  constitution.  It  is  manifestly 
in  conflict  with  one  of  the  plainest  provisions  of  the  Bill  of 
Rights.  It,  therefore,  did  not  become  a  part  of  the  adopted 
laws  of  this  state. 

As  the  question  presented  is  not  only  important  in  the  de- 
termination of  the  present  case,  but  is  a  very  grave  question 
of  constitutional  law,  involving  the  right  of  personal  liberty 
and  the  security  of  the  citizen,  we  have  reviewed  and  carefully 
considered  all  the  adjudications  on  this  question ;  and,  believ- 
ing that  the  conclusion  reached  in  the  case  quoted  is  supported 
by  reason  and  authorit}',  we  adhere  to,  and  reafifirm,  the  legal 
principles  thus  announced.  But  we  limit  the  decision  to  in- 
formations charging  misdemeanors.  Informations  in  felony 
cases  are  to  be  tested,  as  near  as  may  be,  by  the  statutes 
regulating  indictments,  and  vre  do  not  wish  to  indicate  in 
advance  what  we  should  hold  in  a  case  where  the  information 
charges  a  felony.  It  is  our  opinion,  therefore,  that  the  in- 
formation did  not  authorize  the  issuance  of  the  warrant  of 
arrest.  It  does  not  support  the  judgment  of  conviction,  and 
no  valid  judgment  can  be  rendered  upon  it. 

The  judgment  will  therefore  be  reversed,  and  the  cause 
remanded  to  the  county  court  of  Carter  county,  with  direc- 
tions to  dismiss  the  case. 

Baker,  Judge,  concurs,  and  Furman,  Presiding  Judge,  con- 
curs in  the  conclusion  only. 

The  Requirement  TJiat  an  Information  Cliarging  a  Misdemeanor  shall 
be  verified  in  positive  terms  before  a  warrant  of  arrest  may  issue 
thereon  is  intended  for  the  preservation  of  the  personal  security  and 
liberty  of  the  individual,  by  forbidding  the  issuance  of  a  warrant 
for  his  arrest  except  upon  probable  cause  shown  under  oath,  and  by 
preventing  the  institution  of  baseless  and  unfounded  prosecutions: 
In  re  Talley,  4  Okl.  Cr.  398,  112  Pae.  36,  31  L.  R.  A.,  N.  S.,  805.  Where 
an  information  in  legal  form  is  verified  as  true  in  positive  terms,  such 
verification  constitutes  a  sufficient  showing  of  probable  cause  to  au- 
thori/.e  the  issuance  of  a  warrant  of  arrest  and  to  put  the  defendant 
on  trial;  and  on  a  motion  to  quash  the  information  no  issue  can  be 
made  as  to  the  knowledge  or  want  of  knowledge  of  the  facts  charged 
on  the  part  of  the  person  who  verified  the  information;  nor  can  the 
information  be  set  aside  on  the  ground  that  the  person  who  verified 
it  had  no  personal  knowledge  of  the  facts  alleged:  Moss  v.  State,  4 
Okl.  Cr.  247,  111  Pac.  950. 

Whether  an  Affidavit  to  Support  an  Information  States  the  facts  re- 
quired by  the  statute  must  be  determined  by  the  affidavit  itself.  Its 
statements  cannot  be  attacked  by  extraneous  evidence  nor  upon  the 
ground  that  the  testimony  may  disclose  that  the  person  who  verified 
the  information  did  not  have  the  knowledge  relative  to  the  offense 
charged  which  the  statute  required:  Overland  Cotton-mill  Co.  t. 
People,  32  Colo.  263,  105  Am.  St.  Kep.  74. 
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[2  Okl.  Cr.  505,  103  Pac.  737,  881.] 

INFORMATION. — A  Felony  may  be  Prosecuted  by  informa- 
tion. For  opinion  of  this  court  see  In  re  McNaught,  1  Okl.  Cr.  528, 
99  Pac.  241,  which  is  here  approved,     (p.  949.) 

INFORMATION — Allegation  of  Preliminary  Hearing. — In  the 
prosecution  of  a  defendant  by  information  for  a  felony,  it  is  not  neces- 
sary that  the  information  should  allege  that  there  was  a  preliminary 
hearing  before  a  committing  magistrate,  or  a  waiver  of  the  same,  al' 
though  such  facts  must  exist  in  order  to  authorize  the  filing  of  such 
information,     (p.  950.) 

INFORMATION — Presumption  in  Favor  of. — When  the  infor- 
mation is  filed  in  court  by  the  county  attorney,  the  presumption  of 
law  is  that  it  is  legal;  that  the  examination  of  the  defendant  has  been 
had  or  waived,     (p.  950.) 

INFORMATION  —  Preliminary  Examination. — Whether  an  ex- 
amination has  or  has  not  been  had  is  not  a  question  of  pleading,  but 
a  question  of  fact,  to  be  raised  by  the  defendant  or  not  at  his  option, 
by  a  motion  to  quash,  supported  by  afiidavits.     (p.  950.) 
(Syllabi  by  the  court.) 

Cook  &  De  Graffenreid,  for  the  plaintiffs  in  error. 

Chas.  West,  attorney  general,  and  Chas.  L.  Moore,  assistant 
attorney  general,  for  the  state. 

505  OWEN,  J.  This  is  a  prosecution  by  information,  filed 
by  the  county  attorney  in  the  district  court  in  Muskogee 
county,  charging  the  plaintiffs  in  error  (herein  referred  to  as 
the  defendants)  with  the  crime  of  forgery.  To  this  informa- 
tion the  defendant  interposed  a  demurrer.  This  demurrer 
was  overruled.  Trial  was  had,  which  resulted  in  a  verdict  of 
guilty.  The  defendants  in  due  time  filed  motion  for  new 
trial,  which  was  overruled,  to  which  an  exception  was  re- 
served, and  the  case  is  in  this  court  on  appeal. 

60G  rp^.Q  questions  are  presented  by  the  record  in  this  case : 
1.  Can  a  felony  be  prosecuted  by  information  ?  2.  Is  it  neces- 
.'^ary  to  allege,  in  an  information  charging  a  felony,  that  de- 
fendant has  had  a  preliminary  examination  before  a  magis- 
trate, or  that  such  preliminary  examination  was  waived? 

The  first  question  presented  was  settled  by  this  court  in  the 
case  of  In  re  McNaught,  1  Okl.  Cr.  528,  99  Pac.  241.  The 
opinion  in  that  case  decides  this  question,  and  is  approved 
here. 

As  to  the  second  question,  section  26,  Bunn's  Constitution 
of  Oklahoma,  is  as  follows:  "No  person  shall  be  prosecuted 
criminally  in  courts  of  record  for  felony  or  misdemeanor 
otherwise  than  by  presentment  or  indictment  or  by  informa- 
tion. No  person  shall  be  prosecuted  for  a  felony  by  infor- 
mation without  having  had  a  preliminary  examination  before 
an  examining  magistrate  or  having  waived  such  preliminary 
examination." 
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Counsel  for  defendants  urge  with  much  force  that  the  trial 
court  acquires  no  jurisdiction  of  a  felony  charge  prosecuted 
by  information,  unless  the  defendant  has  had  a  preliminary 
examining  trial,  or  has  waived  the  same,  and  that  the  informa- 
tion *'^''  must  allege  one  or  the  other.  "We  agree  with  counsel 
that  there  must  be  an  examination  or  a  waiver,  but  do  not 
agree  with  their  contention  that  it  is  necessary  to  plead  this 
examination  or  waiver  in  order  to  give  the  court  jurisdiction. 
We  understand  the  rules  governing  prosecutions  by  informa- 
tion to  be  identical  with  those  governing  prosecutions  by  in- 
dictment. When  the  information  is  filed  in  court  by  the 
prosecuting  attorney,  the  presumption  of  law  is  that  it  is  legally 
done;  that  the  examination  of  the  defendant  has  been  had  or 
waived,  and  consequently  the  court  has  jurisdiction  the  same  as 
when  an  indictment  has  been  returned  by  a  grand  jury  in  open 
court.  When  an  indictment  is  presented  by  a  grand  jury  in 
open  court,  the  presumption  is  that  it  is  legally  presented ;  that 
the  jurors  were  properly  summoned,  legally  qualified,  and  com- 
petent, and  that  the  required  number,  at  least,  concurred  in  the 
finding.  These  facts,  though  essential  to  the  lawful  finding  and 
presentment,  are  not  necessary  to  be  set  forth  in  the  indict- 
ment: Washburn  v.  People,  10  Mich.  372.  Whether  an  ex- 
amination has  or  has  not  been  had  is  not  a  question  of 
pleading,  but  a  question  of  fact  to  be  raised  by  the  defendant 
or  not  at  his  option,  which  fact  is  always  within  the  knowl- 
edge of  the  defendant.  If  he  claims  that  this  right  or  privi- 
lege has  been  denied  to  him,  and  will  insist  on  his  right  to  it, 
he  can  and  should  do  so  when  he  is  arraigned  on  the  informa- 
tion. The  fact  that  a  prisoner  has  not  been  given  an  ex- 
amination before  an  examining  magistrate  before  the  filing 
of  an  information  against  him  is  a  matter  that  may  be  prop- 
erly pleaded  in  abatement,  or  by  motion  to  quash,  which  is 
in  the  nature  of  a  plea  in  abatement,  founded  on  affidavits 
or  such  ether  proofs  as  the  court  may  permit.  If  it  were 
necessary  to  allege  a  preliminary  hearing,  it  would  be  neces- 
sary to  prove  it.  Would  this  not  work  prejudice  to  the  de- 
fendant? Would  not  proof  that  the  examining  magistrate 
had  believed  the  defendant  guilty  on  examining  trial  influence 
the  jury  against  him?  Would  it  not  put  upon  the  defendant 
an  additional  burden  to  permit  the  prosecuting  attorney  to 
argue  as  a  circumstance  tending  to  establish  defendant's 
guilt  that  the  examining  ^****  magistrate  who  held  the  ex- 
amination immediately  after  the  commission  of  the  alleged 
crime  believed  the  defendant  guilty? 

We  find  that  the  courts  of  Iowa,  Delaware,  Idaho,  Michi- 
gan, Washington,  Kansas  and  California  have  passed  on  the 
question  at  issue  here  under  similar  constitutional  provisions 
and  statutes,  and  have  all  held  against  the  contention  of  coun- 
sel for  defendant. 
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The  constitution  of  the  state  of  Delaware  (article  5,  section 
7)  provides  that  prosecutions  upon  informations  shall  only 
be  had  after  examination  and  commitment,  and  held  to  bail 
by  a  judge  or  justice  of  the  peace.  The  supreme  court  of  that 
state,  in  construing  this  provision  of  the  constitution,  in  the 
case  of  State  v.  Moore,  2  Penne.  (Del.)  299,  46  Atl.  669,  held: 
"It  is  not  necessary,  in  order  to  give  the  court  jurisdiction, 
to  aver  in  the  information  an  examination  and  commitment  or 
holding  to  bail  of  the  defendant.  It  is  a  matter  of  defense, 
and  defendant  may  avail  himself  of  the  failure  to  proceed  by 
examination  and  commitment  or  holding  to  bail  by  a  plea  in 
abatement." 

Under  the  provisions  of  the  constitution  and  statutes  of 
Idaho,  before  a  defendant  can  be  prosecuted  for  a  criminal 
offense,  such  defendant  must  either  have  had  a  preliminary 
examination  or  have  waived  the  same.  The  supreme  court  of 
that  state  in  the  case  of  State  v.  Farris,  5  Idaho,  666,  51  Pac. 
772,  in  construing  these  provisions,  held:  "We  do  not  think 
the  first  objection  is  well  taken.  There  is  nothing  in  either 
the  constitution  or  the  statutes  which,  directly  or  by  implica- 
tion, requires  that  the  fact  of  there  having  been  a  preliminary 
examination  should  be  set  forth  in  the  information." 

The  court  in  that  case  held,  and  we  think  properly,  that 
an  information  filed  without  such  preliminary  examination  or 
waiver  thereof  confers  no  jurisdiction  upon  the  trial  court. 

In  the  state  of  Michigan  the  statute  provides  that:  "No 
information  shall  be  filed  against  any  person,  for  any  offense, 
until  such  person  shall  have  had  a  preliminary  examination 
therefor,  as  provided  by  law  before  a  justice  of  the  peace, 
or  other  examining  magistrate  or  officer,  unless  such  person 
shall  ^^^  waive  his  right  to  such  examination":  Laws  1859, 
p.  393,  No.  138,  sec.  8. 

The  supreme  court,  in  construing  this  section  in  Washburn 
v.  People,  10  Mich.  372,  says:  "It  is  not  doubted  that  a  de- 
fendant ....  has  a  right  to  in.sist  upon  such  examination 
before  he  can  be  put  upon  his  trial,  or  called  upon  to  answer 
the  information.  But  the  statute  is  express  that  he  may 
waive  his  right;  and  we  think  he  may  waive  it  when  called 
upon  to  plead  to  the  information,  as  well  as  when  brought 
before  the  magistrate  for  examination.  It  is  not  a  matter 
which  goes  to  the  merits  of  the  trial,  but  to  the  regularity  of 
the  previous  proceedings.  If  he  make  no  objection  on  the 
ground  that  such  examination  has  not  been  had  or  waived, 
he  must  be  understood  to  admit  that  it  has  been  had,  or  that 
he  has  waived  or  now  intends  to  waive  it.  If  he  intends  to 
insist  upon  the  want  of  the  examination,  we  think  he  should, 
by  plea  in  abatement,  set  up  the  fact  that  it  has  not  been  had, 
upon  which  the  prosecuting  attorney  might  take  issue,  or 
reply  a  waiver  j  or  he  must,  upon  a  proper  showing  by  affi- 
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davit,  move  to  quash  the  information.  The  latter  is  the 
simpler  course.  The  circuit  court  is  a  court  of  general  crim- 
inal jurisdiction,  and  the  proceeding  by  information  instead 
of  indictment  is  not,  under  this  statute,  an  exceptional  or 
special  one,  but  the  general  mode  provided  for  the  prosecution 
of  offenses.  "We  can  therefore  see  no  more  satisfactory  reason 
for  requiring  this  preliminary  examination  or  its  waiver  to  be 
set  out  in  the  information  than  for  averring  in  an  indictment 
that  the  grand  jury  was  composed  of  at  least  sixteen  compe- 
tent jurors,  or  that  the  indictment  was  found  by  at  least 
twelve,  or  any  other  fact  essential  to  the  constitution  of  a  legal 
grand  jury.  "We  cannot  think  it  necessary,  on  the  trial  for  an 
offense,  to  prove  the  fact  of  such  examination  or  waiver  more 
than  on  the  trial  under  indictment  to  prove  the  preliminary 
matters  referred  to.  The  same  rule  should  apply  to  both. 
....  If  not  necessary  to  be  proved,  it  need  not  be  alleged." 

The  supreme  court  of  the  state  of  "Washington,  in  passing 
on  this  question  in  the  case  of  State  v.  Anderson,  5  Wash. 
350,  31  Pac.  969,  held  it  was  not  necessary  to  allege  that  the 
accused  had  had  a  preliminary  hearing,  or  that  he  had  waived 
the  same.  The  syllabus  is  as  follows:  '^^^  "In  the  prosecu- 
tion of  a  defendant  by  information  for  a  criminal  offense  it 
is  not  necessary  that  the  information  should  allege  that  there 
was  no  grand  jury  in  session,  and  that  defendant  had  been 
committed  on  said  charge  by  a  magistrate,  although  such  facts 
must  exist  in  order  to  authorize  the  filing  of  an  information." 
This  case  was  approved  by  the  same  court  in  the  case  of  State 
V.  Boyce,  24  "Wash.  514,  64  Pac.  719,  and  again  in  the  ease 
of  State  V.  Lewis,  31  Wash.  515,  72  Pac.  121. 

In  the  state  of  Kansas  the  law  provides:  "No  information 
shall  be  filed  against  any  person  for  any  offense,  until  such 
person  shall  have  had  a  preliminar}^  examination  therefor  as 
provided  by  law  ....  unless  such  person  shall  waive  his 
right  to  such  examination":  Laws  1864,  p.  113,  c.  64,  sec.  8. 

The  supreme  court  of  that  state,  in  the  case  of  State  v. 
Barnett,  3  Kan.  250,  87  Am.  Dec.  471,  in  construing  that  sec- 
lion  of  the  law,  says:  "A  defendant  not  coming  within  the 
exceptions  named  in  that  act  is  entitled  under  it  to  a  pre- 
liminary examination  and  may  plead  its  omission,  but  it  is 
not  necessary  that  the  information  should  allege  such  exami- 
nation or  waiver  of  it;  that  being  a  matter  which  goes,  not 
to  the  merits  of  the  trial,  but  to  the  regularity  of  the  previous 
proceedings." 

The  same  court,  in  the  case  of  State  v.  Finley,  6  Kan.  366, 
in  passing  on  this  question,  says:  "It  is  true  that,  before  the 
county  attorney  is  authorized  to  file  an  information  in  a  crim- 
inal action  in  the  district  court,  there  must  have  been  a  pre- 
liminary examination,  unless  defendant  has  first  waived  such 
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examir.ntioT] But  it  is  not  necessary  tlint  tlie  informa- 
tion itself  should  show  these  facts All  that  is  required 

of  the  information  is  that  it  charge  the  offense  sufficiently,  and 
show  that  it  is  prosecuted  by  the  proper  officer.  If  there  had 
been  in  fact  no  preliminary  examination  in  this  case,  and  no 
sufficient  cause  existed  for  filing  the  information  without  a 
preliminary  examination,  the  defendant  should  have  raised 
the  question  in  the  court  below,  in  a  proper  manner,  as  by  a 
plea  in  abatement." 

Before  a  prosecution  by  information  for  a  felony  can  legally 
^^^  be  had  in  this  state,  it  must  be  preceded  by  a  preliminary 
examination  before  an  examining  magistrate,  or  the  accused 
must  have  waived  such  examination.  In  the  case  at  bar  the 
information  is  silent  as  to  whether  or  not  such  preliminary  ex- 
amination was  had,  or  whether  or  not  the  same  was  waived  by 
the  defendants.  The  question,  having  been  raised  by  de- 
murrer, depends  upon  matter  apparent  on  the  face  of  the  in- 
formation. Under  the  presumption  of  law  that  when  an 
information  is  filed  by  the  prosecuting  attorney  of  the  county, 
it  is  legally  done,  and  that  the  examination  of  the  defendant 
has  been  had  or  waived,  we  must  presume  in  this  case  that  the 
defendants  did  have  their  preliminary  hearing,  and  that  the 
trial  court  had  jurisdiction. 

Therefore,  we  are  of  the  opinion  that  the  demurrer  was 
properly  overruled,  and  there  was  no  error  in  the  action  of  the 
court  in  overruling  the  motion  for  new  trial,  which  raised  the 
same  question,  and  the  judgment  of  the  court  below  is  affirmed. 

Furman,  Presiding  Judge,  and  Doyle,  Judge,  concur. 

ON  PETITION  FOR  REHEARING. 

PER  CURIAM.  The  decision  in  this  case,  affirming  the 
judgment  of  the  district  court,  was  filed  the  twentv-seventh 
day  of  July,  1909.  On  July  30,  1909,  plaintiffs  in  error  filed 
their  petition  asking  for  a  rehearing.  The  reasons  assigned 
in  the  petition  are  as  follows : 

"First.  Because  the  court  erred  in  holding  that  the  plain- 
tiffs in  error  could  be  prosecuted  for  felony  by  information 
which  did  not  allege  and  affirmatively  show  that  the  plaintiffs 
in  error  had  previous  to  the  filing  of  the  information  an  ex- 
amining trial  or  waived  such. 

"Second.  Because  the  court  erred  in  the  opinion  in  hold- 
ing that  the  district  court  had  jurisdiction  of  the  offense 
charged,  ^^^  without  showing  that  an  examining  trial  or  a 
waiver  of  such  had  been  had. 

"Third.  Because  the  court  erred  in  holding  that  it  was  not 
necessary  to  allege,  in  an  information  charging  felony,  that 
defendant  had  had  a  preliminary  examination  before  a  magis- 
trate, or  that  such  an  examination  had  been  waived." 
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Rule  9,  adopted  by  this  court  July  1,  1909,  with  reference  to 
petitions  for  rehearing,  provides  as  follows:  "Such  petition 
shall  briefly  state  the  grounds  upon  which  counsel  relies  for 
a  rehearing,  and  show  either  that  some  question  decisive  of  the 
case  and  duly  submitted  by  the  counsel  has  been  overlooked 
by  the  court,  or  that  the  decision  is  in  conflict  with  an  ex- 
press statute  or  controlling  decision,  to  which  the  attention  of 
the  court  was  not  called,  either  in  brief  or  oral  argument,  or 
which  has  been  overlooked  by  the  court,  and  the  question,  stat- 
ute, or  decision  so  overlooked  must  be  distinctly  and  particu- 
larly set  forth  in  the  petition." 

The  petition  filed  in  this  case  does  not  comply  with  this  rule. 
There  is  no  contention  made  that  this  court  has  overlooked  any 
decisive  question  in  this  case,  or  that  the  decision  is  in  conflict 
with  an  express  statute  or  controlling  decision  to  which  the  at- 
tention of  the  court  was  not  called  in  brief  or  oral  argument, 
and  no  contention  that  this  court  has  overlooked  any  con- 
trolling decision  or  express  statute,  and  no  additional  authori- 
ties have  been  called  to  the  attention  of  the  court  on  the 
questions  raised  in  the  original  hearing. 

The  petition  for  rehearing  will  be  denied. 


It  is  not  Necessary  for  an  Information  Charging  a  Felony  to  allege 
that  the  defendant  has  had  a  preliminary  examination  before  an  offi- 
cer authorized  by  law  to  hear  the  same,  and  has  been  bound  over  to 
await  final  trial  thereon,  or  has  waived  such  examination.  If  these 
things  have  not  been  done,  the  defendant  can  present  this  question  to 
the  court  by  plea  in  abatement:  Caples  v.  State,  3  Okl.  Cr.  72,  104 
Pac.  493,  26  L.  B.  A.,  N.  S.,  1033 j  Wood  Y.  State,  3  Okl.  Cr.  553,  107 
Pac.  937. 

When  an  Information  is  Filed  Charging  a  Defendant  With  the  Com- 
mission of  a  felony,  the  law  presumes  that  the  defendant  has  had  a  pre- 
liminary examination  or  has  waived  the  same,  and  the  information 
need  not  allege  that  fact.  If  the  defendant  contends  that  no  prelimi- 
nary examination  has  been  had  or  waived,  and  he  desires  to  raise 
the  question,  he  must  do  so  by  a  motion  to  set  aside  the  information 
on  that  groi^nd,  and  the  burden  of  proof  is  on  him:  Blair  v.  State,  4 
Okl.  Cr.  359,  111  Pac.  1003. 


REA  V.  STATE. 
[3  Okl.  Cr.  276,  105  Pac.  384.] 

CHANGE  OF  JUDGES— Motion  for  on  Account  of  Bias  or 
Prejudice. — Under  section  6647,  Snyder's  Compiled  Laws  of  1909,  and 
section  15,  Bunn's  Constitution,  a  motion  for  a  change  of  judge  on 
account  of  the  bias  or  prejudice  of  a  county  judge  is  in  time  if  pre- 
gciiied  before  the  trial  begins,     (p.  957.) 

CHANGE  OF  JUDGES — Constitutional  Right  in  Case  of  Bias. 
Section  15,  Bunn's  Constitution,  provides  that  right  and  justice  shall 
be    administered    without    prejudice.     Under    this   provision,    when    a 
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motion,  properly  verified,  is  made  before  the  trial  begins  for  a  change 
of  judge  upon  the  ground  of  the  bias  or  prejudice  of  the  trial  judge, 
it  is  the  constitutional  right  of  the  party  making  it  that  it  shall  be 
granted,     (p.  957.) 

(Syllabi  by  the  court.) 

Appeal  from  a  judgment  of  the  county  court  sentencing  the 
appellant  to  sixty  days  in  jail  and  to  pay  a  fine  of  two  hun- 
dred and  fifty  dollars  upon  a  conviction  of  unlawfully  selling 
intoxicating  liquor. 

Crawford  &  Bolen,  B.  C.  King  and  Galbraith  &  McKeown, 
for  the  appellant. 

277  PURMAN,  P.  J.  1.  On  the  twenty-first  day  of  Febru- 
ary, 1908,  the  defendant  filed  the  following  motion  in  the 
county  court  of  Pontotoc  county : 

"The  State  op  Oklahoma  ^ 

Will  Rea.  J 

"Comes  now  the  defendant  Will  Rea,  in  the  above  entitled 
cause,  and  states  upon  his  oath  that  by  reason  of  the  bias  and 
prejudice  of  the  presiding  judge,  Joel  Terrel,  he  cannot  obtain 
a  fair  and  impartial  trial,  and  respectfully  asks  for  a  change 
of  judge  in  this  cause. 

"W.  C.  REA. 

"Subscribed  and  sworn  to  before  me  this  21st  day  of  Febru- 
ary, 1908. 

"W.  H.  BRALEY,  Notary  Public." 

This  motion  was  overruled  by  the  court,  to  which  ruling  an 
exception  was  reserved.  Section  6647,  Snyder's  Compiled 
Laws  of  Oklahoma  of  1909,  is  as  follows:  "If  the  defendant 
shall,  before  witnesses  are  subpoenaed,  make  affidavit  that  he 
cannot  have  a  fair  and  impartial  trial  before  the  county  judge 
by  reason  of  the  bias  or  prejudice  of  the  judge  or  that  the 
judge  is  a  material  witness  in  the  cause,  or  is  related  to  the 
party  in  interest,  such  county  judge  shall  thereby  be  disquali- 
fied to  try  such  cause,  and  when  the  county  judge  is  disquali- 
fied to  try  any  criminal  cause  pending  in  the  county  court  the 
county  attorney  and  defendant  may  agree  on  a  special  judge 
to  preside  in  his  stead;  but  if  they  fail  so  to  do,  the  disquali- 
fied judge  shall  proceed  to  select  a  special  judge  as  follows: 
He  shall  nominate  an  odd  number  of  persons  not  less  than 
three,  having  the  qualifications  of  a  county  judge,  if  there  be 
so  many  qualified  to  hold  such  office  residing  in  the  county,  or 
in  attendance  upon  the  court,  and  the  parties  may  alternately 
challenge  such  nominees  until  they  are  reduced  to  one,  who 
shall  be  the  special  judge,  and  shall  preside  in  the  cause  or 
other  matter  with  authority  to  do  any  act  that  the  regular 
judge,  if  not  disqualified,  might  have  done  in  such  case  j  but  if 
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there  be  not  so  many  as  three  qualified  persons  residing  in  the 
county  or  in  attendance  upon  the  court  who  may  be  nominated 
by  the  disqualified  judge,  he  shall  appoint  a  qualified  person 
to  act  in  his  stead,  and  such  person  shall  have  full  power  to 
perform  the  duties  of  county  judge  in  such  cause." 

The  record  is  silent  as  to  the  ground  upon  which  the  motion 
for  a  change  of  judge  was  overruled,  but  we  presume  that  it 
was  ^''^  because  the  motion  was  filed  after  the  witnesses  in 
the  case  had  been  summoned.  This  requires  a  consideration 
of  section  15  of  Bunn's  Constitution  of  Oklahoma,  which  is  as 
follows:  "The  courts  of  justice  of  the  state  shall  be  open  to 
every  person,  and  speedy  and  certain  remedy  afforded  for 
every  wrong  and  for  every  injury  to  person,  property,  or 
reputation ;  and  right  and  justice  shall  be  administered  with- 
out sale,  denial,  delay,  or  prejudice." 

Substantially  the  same  clause  is  contained  in  the  constitu- 
tion of  Idaho.  This  provision  came  before  the  supreme  court 
of  that  state  for  consideration  in  the  case  of  Day  v.  Day,  12 
Idaho,  556,  86  Pac.  531,  10  Ann,  Gas.  260,  and  the  court  said : 
"It  is  contended  by  counsel  for  appellant  that  under  the  pro- 
vision of  section  18,  article  1,  of  the  constitution  of  Idaho, 
'the  people  have  prohibited  a  court  from  trying  a  case  in 
which  he  is  prejudiced  by  or  for  either  party.'  Said  section 
is  as  follows:  'Courts  of  justice  shall  be  open  to  every  person, 
and  a  speedy  remedy  afforded  for  every  injury  of  person, 
property  or  character,  and  right  and  justice  shall  be  admin- 
istered without  sale,  denial,  delay  or  prejudice.'  They  also 
cite  paragraph  40  of  the  Magna  Charta,  which  reads:  'To  none 
will  we  sell;  to  none  will  we  deny  or  delay  right  or  justice.' 
They  contend  through  that  constitutional  provision  that  the 
people  have  declared  that  justice  shall  be  administered,  not 
only  without  sale,  without  denial,  and  without  delay,  but  also 
without  prejudice,  and  contend  that  the  legislative  power  to 
pass  laws  regulating  the  change  of  venue  is  limited  by  con- 
.stitutional  provisions  respecting  the  subject:  4  Ency.  of  PI. 
&  Pr.  377.  It  is  contended  that  said  section  of  the  constitu- 
tion is  self-acting,  self-executing,  and  requires  no  legislative 
provision  for  its  enforcement,  and  cannot  be  abridged  or  modi- 
fied by  any  legislative  or  judicial  act.  There  is  no  question 
but  that  said  provision  is  self-operating,  and  it  is  regarded 
as  settled  in  this  country  that  all  negative  or  prohibitive 
clauses  in' a  constitution  are  self -executing :  Law  v.  People, 
87  111.  385;  Davis  v.  Burke,  179  U.  S.  39^,  21  Sup.  Ct.  Rep. 
210.  45  L.  ed.  249 ;  Cooley  on  Constitutional  Law,  p.  98 ;  Willis 
V  Mabon,  48  Minn.  140,  31  Am.  St.  Rep.  626,  50  N.  W.  1110, 
16  L.  R.  A.  281 ;  State  v.  Kyle,  166  Mo.  287,  65  S.  W.  763,  56 
L.  R.  A.  115.  The  legislature  neither  by  neglect  to  act  nor 
by  legislation  can  nullify  a  mandatory  provision  of  the  con- 
stitution  Can  it  be  contended,  in  the  face  of  the  com- 
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mand  of  said  provision  of  our  constitution,  that  the  ^''^  legis- 
lature could  legally  declare  that  the  bias  and  prejudice  of  a 
judge  should  be  no  cause  for  a  change  of  venue?  I  thini?  not. 
And  if,  in  the  face  of  that  provision,  the  legislature  neglects 
to  specify  in  a  statute  that  the  prejudice  of  the  judge  is  a 
ground  for  a  change  of  the  place  of  trial,  then  the  very  object 
and  purpose  of  that  provision  of  the  constitution  may  be  nulli- 
fied and  set  at  naught.  Regardless  of  the  statutory  provision, 
where  such  a  state  of  facts  appears  as  in  the  case  at  bar,  and 
a  change  of  place  of  trial  is  demanded  because  of  the  prejudice 
of  a  judge,  a  change  of  venue,  or  at  least  of  judges,  should  be 
granted  to  preserve  from  discredit  the  judiciary  of  the  state." 

The  action  of  the  lower  court  was  reversed,  and  the  cause 
was  remanded.  We  regard  the  views  expressed  by  the  su- 
preme court  of  Idaho  as  sound,  and  we  therefore  hold  that 
under  this  statute,  if  a  motion  for  a  change  of  judge,  sup- 
ported by  affidavit,  upon  the  ground  that  the  defendant  cannot 
have  a  fair  and  impartial  trial  before  the  county  judge  by 
reason  of  the  bias  and  prejudice  of  the  judge,  is  made  at  any 
time  before  the  trial  begins,  it  comes  in  time,  and  should  be 
granted.  The  limitation  contained  in  the  statute  that  the 
motion  for  a  change  of  judge,  on  the  ground  of  the  bias  or 
prejudice  or  relationship  of  the  judge  to  a  party  in  interest, 
must  be  made  before  the  witnesses  are  summoned  is,  by  itself, 
of  doubtful  validity.  Would  a  judge  who  was  personally  in- 
terested in  the  result  of  a  cause,  or  who  was  related  to  one  of 
the  parties  to  the  cause,  become  qualified  to  try  the  cause 
merely  because  an  objection  to  his  doing  so  was  not  made  be- 
fore witnesses  were  summ.oned?  If  so,  then  subpoenas  for  the 
witnesses  might  be  issued  and  served  before  the  defendant  had 
opportunity  to  make  the  objection,  and  thus  defeat  the  man- 
date of  the  law.  But  be  this  as  it  may,  under  section  15, 
Bunn's  Constitution  of  Oklahoma,  providing  that  justice  shall 
be  administered  without  prejudice,  motion  for  a  change  of 
judge  upon  this  ground  is  in  time  if  made  before  the  trial 
begins,  and  the  limitation  requiring  the  motion  to  be  made 
before  the  witnesses  are  summoned  is  in  conflict  with  this  pro- 
vision of  our  constitution,  and  therefore  void. 

In  an  able  and  exhaustive  opinion  by  Judge  Irwin,  in  the 
280  case  of  Lincoln  v.  Territory,  8  Okl.  546,  58  Pac.  730,  the 
supreme  court  of  Oklahoma  territory  said:  "So  it  seems  to 
us  that  the  course  of  procedure  established  by  the  judicial 
system  of  the  states  and  the  federal  government  is  the  law 
of  the  land  for  Oklahoma,  and,  thus  tested,  the  plaintiff  in 
error  was  denied  a  fair  and  impartial  trial.  And  by  an  almost 
unbroken  line  of  judicial  decisions  it  is  held  that  when  one 
accused  of  crime  complies  with  the  provisions  of  the  statute 
mandatory  in  its  terms,  as  in  the  statute  in  question  in  the  case 
at  bar,  the  judge  is  devested  of  all  discretion,  and  loses  all 
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jurisdiction,  except  to  make  the  order  granting  the  change, 
and  all  his  subsequent  actions  are  absolutely  void.  It  follows, 
then,  as  a  matter  of  course,  that  the  judge  who  would  proceed 
with  the  trial  after  the  making  and  filing  of  such  an  afifidavit 
would  do  so  without  power  or  authority,  and  the  trial  would 
be  a  nullity.  Therefore,  we  think  that,  not  only  measured  by 
the  weight  of  reliable  authority,  but  by  the  principles  of 
equit}',  justice,  and  sound  law — measured  by  the  rule  of  rea- 
son— the  refusal  of  a  change  of  judge  in  this  case  by  the  trial 
court  was  error  which  substantially  affected  the  rights  of  the 
defendant,  and  deprived  him  of  the  protection  which  the  law 
throws  around  every  defendant,  and  took  from  him  certain 
constitutional  rights." 

In  the  case  of  Buchanan  v.  State,  2  Okl.  Cr.  126,  101  Pac. 
295,  this  court,  in  an  opinion  by  Judge  Baker,  said:  "Upon 
the  filing  by  the  accused  of  an  affidavit  in  proper  time,  stat- 
ing positively  that  he  cannot  have  a  fair  and  impartial  trial 
on  account  of  the  bias  and  prejudice  of  the  presiding  judge  of 
the  court  where  the  indictment  or  information  is  pending, 
such  judge  cannot  thereafter  perform  any  official  act  in  such 
case  binding  upon  the  accused,  except  the  allowance  of  such 
change  of  judge." 

We  are  therefore  of  the  opinion  that  the  trial  judge  erred 
in  refusing  to  sustain  the  motion  for  a  change  of  judge. 
There  are  a  number  of  other  questions  presented  in  the  rec- 
ord; but  as  they  were  all,  so  far  as  deemed  material,  passed 
upon  in  another  case  against  the  defendant  (3  Okl.  Cr.  269, 
105  Pac.  381),  they  will  not  be  discussed  here. 

For  the  error  of  the  trial  court  in  not  granting  a  change  of 
judge,  as  well  as  for  the  other  errors  which  are  pointed  out  in 
2®*  said  cause  No.  A — 95,  the  judgment  against  the  defendant 
is  reversed  and  remanded. 

Doyle  and  Owen,  Judges,  concur. 


Public  Confidence  in  Our  Judicial  system  and  courts  of  justice  de- 
mands that  causes  be  tried  by  unprejudiced  and  unbiased  judges,  and 
a  denial  of  a  change  of  judge,  applied  for  on  the  ground  of  prejudice, 
will  be  presumed  to  be  a  denial  of  justice:  Ex  parte  Ellis,  3  Okl.  Cr. 
220,  105  Pac.  184,  25  L.  R.  A.,  N.  S.,  653. 

Perjury  or  Subornation  of  Perjury  cannot  be  Assigned  upon  an  affi- 
davit of  prejudice,  made  to  secure  a  change  of  judge  on  the  ground 
of  prejudice:  Ex  parte  Ellis,  3  Okl.  Cr.  220,  105  Pac.  184,  25  L.  E.  A., 
N.  S.,  653. 
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O'BARR  V.  UNITED  STATES. 
[3  Okl.  Cr.  319,  105  Pac.  988.] 

CRIMINAL  LAW  —  What  Law  Governs  —  Change  from  Terri- 
tory to  State. — Under  an  indictment  for  murder  returned  prior  to 
statehood,  the  defendant  should  be  tried  and  punished  under  the  law 
as  it  existed  at  the  time  of  the  commission  of  the  offense.  (pp. 
960,  961.) 

HOMICIDE — Willfully. — An  Instruction  Defining  Manslaughter 
under  the  United  States  statute  (U.  S.  Eev.  Stats.,  sec.  5341  [U.  S. 
Comp.  Stats.  1901,  p.  3628]),  in  force  in  the  Indian  Territory  prior  to 
statehood,  which  omits  the  word  "willfully,"  is  improper,     (p.  961.) 

HOMICIDE.— The  Word  "WiUfully,"  as  Used  in  the  United 
States  statute  defining  manslaughter,  is  synonymous  with  "intention- 
ally" or  "designedly."     (p.  961.) 

WEAPONS — Care  in  Handling. — The  Law  Imposes  upon  per- 
sons handling  deadly  weapons  the  duty  of  exercising  such  care  as  an 
ordinarily  cautious  and  prudent  person  would  exercise  under  similar 
circumstances,     (p.  962.) 

HOMICIDE — Negligence  in  Handling  Weapons. — The  court  in 
this  case  instructed  the  jury:  "The  law  imposes  upon  people  control- 
ling or  handling  dangerous  instruments  or  agencies  the  duty  of  exer- 
cising some  care  or  caution  in  the  manner  of  using  the  dangerous 
agency,  and  in  case  of  gross  or  culpable  neglect  of  this  duty  the  law 
imposes  criminal  as  well  as  civil  liability."  Held,  error  for  the  reason 
that  it  does  not  define  the  degree  of  care  or  caution  to  be  used,  or 
gross  neglect,  such  as  would  render  the  defendant  guilty  of  criminal 
•negligence,     (p.  962.) 

CRIMINAL  TRIAL — Conduct  of  Counsel  in  Argunient. — The 
defendant  being  on  trial  for  murder,  it  was  improper  for  the  prose- 
cuting attorney,  in  his  closing  argument,  to  make  use  of  the  state- 
ment: "It  is  your  duty  to  punish  this  defendant,  who  by  the  means 
of  whisky  given  the  poor  girl,  weakened  her  will  and  dulled  her  senses, 
and  has  been  her  ruin."     (p.  963.) 

(Syllabi  by  the  court.) 

W.  B.  Buckley  and  Day  &  DuBois,  for  the  plaintiff  in  error. 

Chas.  West,  attorney  general,  and  E.  G.  Spilman,  assistant 
attorney  general,  for  the  United  States. 

320  OWEN,  J".  The  proof  on  part  of  the  state,  in  substance, 
is  to  the  effect :  That  the  defendant  was  a  married  man  with  a 
family  of  children.  The  deceased,  who  was  a  girl  between 
seventeen  and  eighteen  years  of  age,  on  the  day  of  the  shoot- 
ing, met  the  defendant  by  appointment  away  from  home,  got 
into  his  buggy,  and  they  were  driving  over  the  country  at  the 
time  of  the  shooting.  That  defendant  had,  at  different  times 
during  the  day,  given  her  whisky.  That  he  had  been  in  her 
company  on  the  night  before  at  a  church-house  and  had  there 
given  her  whisky.  She  was  found  in  his  buggy  on  the  road- 
side with  a  gunshot  wound  through  her  neck,  and  a  short  time 
thereafter  died. 

The  evidence  offered  on  part  of  the  defendant  was  in  perfect 
harmony  with  the  evidence  on  part  of  the  state,  and,  in  addi- 
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tion  thereto,  was  to  the  effect :  That  at  the  time  of  the  shoot- 
ing the  girl  was  lying  on  his  lap,  with  his  hand  under  her 
neck;  that  his  pistol  had  been  lying  on  the  seat  of  the  buggy; 
that  he  and  the  deceased  began  playing  with  it,  when  it  was 
accidentally  discharged,  the  ball  passing  through  the  girl's 
neck  and  through  his  hand;  that  he  immediately  started  for 
the  doctor  at  the  nearest  town;  but  that  before  he  reached 
there  the  tugs  of  his  harness  became  unhitched;  that  he  got 
out  of  the  buggy  to  rehitch  them,  and,  thinking  the  deceased 
was  dead,  left  her  in  the  buggy  and  ^-*  went  to  a  mining 
camp,  and  there  engaged  one  of  the  miners  to  take  him  to  the 
county  seat,  where  he  surrendered  to  the  officers. 

Among  the  persons  who  first  saw  the  girl  on  the  roadside 
after  she  was  M'ounded  was  a  deputy  marshal,  who  testified 
that  the  girl  told  him  the  shooting  was  accidental,  and  that  she 
did  not  wish  the  defendant  to  be  in  any  way  harmed  for  it. 
There  is  no  evidence  in  the  record  which  tends  in  the  slightest 
degree  to  contradict  the  defendant's  testimony  that  the  shoot- 
ing was  accidental.  The  case  seems  to  have  been  tried  on  the 
theory  that  the  defendant  was  guilty  of  such  degree  of  care- 
lessness as  would  make  the  accidental  killing  criminal. 

In  the  motion  for  new  trial,  counsel  for  the  defendant  as- 
sign eleven  reasons  for  setting  aside  the  verdict.  "We  deem  it 
unnecessary  to  consider  all  of  them.  The  three  upon  which 
counsel  seem  to  rely,  and  which  are  well  taken,  are  as  follows :' 

"Third.  Because  the  court  misdirected  the  jury  in  a  matter 
of  law,  in  this,  to  wit:  'Manslaughter  is  the  unlawful  killing 
of  a  human  being  without  malice,  express  or  implied,  and  with- 
out deliberation.  It  may  occur  upon  a  sudden  heat  of  pas- 
sion caused  by  provocation  apparently  sufficient  to  make  the 
passion  irresistible.' 

"Fourth.  Because  the  court  misdirected  the  jury  in  a 
matter  of  law,  in  this,  to  wit:  'The  law  imposes  upon  people 
controlling  or  handling  dangerou?  instruments  or  agencies  the 
duty  of  exercising  some  care  or  caution  in  the  manner  of  using 
the  dangerous  agency,  and,  in  case  of  gross  or  culpable  neg- 
lect of  this  duty,  the  law  imposes  criminal  as  well  as  civil  lia- 
bility.' 

"Fifth.  Because  the  court  erred  in  its  decision  in  a  ques- 
tion of  law,  in  this,  to  wit:  In  permitting  the  attorney  for  the 
United  States  in  his  closing  argument  to  use  the  following 
language  over  the  objection  and  exception  of  the  defendant: 
*It  is  your  duty  to  punish  this  defendant,  who,  by  the  means 
of  whisky  given  the  poor  girl,  weakened  her  will  and  dulled 
her  senses,  and  has  been  her  ruin.'  " 

The  date  of  the  commission  of  the  alleged  crime  in  this  case 
was  the  twentieth  day  of  March,  1907,  prior  to  statehood. 
The  defendant  was  tried  in  April,  1908,  after  statehood.  The 
case  should  have  been  tried  under  the  law  as  it  existed  in  the 
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Indian  ^^^  Territory  at  the  time  of  the  commission  of  the 
offense :  Sharp  v.  State,  3  Okl.  Cr.  24,  104  Pac.  71. 

Act  of  Congress  of  May  2,  1890,  chapter  182  (26  Stat.  96), 
which  put  the  criminal  laws  of  Arkansas  into  effect  in  the 
Indian  Territory,  contained  the  following  proviso:  "That  in 
all  cases  where  the  laws  of  the  United  States  and  said  criminal 
laws  of  Arkansas  have  provided  for  the  punishment  of  the 
same  offenses,  the  laws  of  the  United  States  shall  govern  as  to 
such  offenses":  Ind.  Ter.  Ann.  Stats.  1899,  sec.  33. 

At  the  time  this  act  of  Congress  went  into  effect,  the  law  of 
the  United  States  defining  murder  and  manslaughter  and  pro- 
viding a  punishment  therefor  was  in  full  force  and  effect  in 
Indian  Territory.  Therefore,  the  offense  committed  in  this 
case  should  have  been  tried  and  the  punishment  assessed  under 
the  laws  of  the  United  States.  "Manslaughter,"  as  defined 
by  the  United  States  statute  (U.  S.  Rev.  Stats.,  sec.  5341 
[U.  S.  Comp.  Stats.  1901,  p.  3628]),  is  as  follows:  "Every 
person  who  unlawfully  and  willfully,  but  without  malice 
strikes,  stabs,  wounds,  or  shoots  at,  or  otherwise  injures  an- 
other, of  which  striking,  stabbing,  wounding,  shooting,  or 
other  injury  such  other  person  dies,  is  guilty  of  the  crime  of 
manslaughter." 

The  defendant  was  entitled  to  an  instruction  defining  man- 
slaughter as  defined  in  this  statute.  The  instruction  of  the 
trial  court  was:  "Manslaughter  is  the  unlawful  killing  of  a 
human  being  without  malice,  express  or  implied,  and  without 
deliberation." 

It  will  be  noted  that  this  differs  from  the  United  States 
statute  by  omitting  the  word  "willfully."  The  word  "will- 
fully," in  the  sense  in  which  it  is  used  in  this  statute,  means 
not  merely  voluntarily,  but  with  a  bad  purpose.  It  is  a 
s^Tionymous  term  with  "intentionally,"  "designedly,"  "with- 
out lawful  excuse";  that  is,  not  accidentally:  Thompson  on 
Trials,  see.  2209;  Commonwealth  v.  Brooks,  9  Gray  (Mass.), 
299;  Commonwealth  v.  McLaughlin,  105  Mass.  460;  Roberts 
V.  United  States,  126  Fed.  897,  61  C.  C.  A.  427. 

In  the  last-named  case  the  United  States  circuit  court  of 
appeals,  in  defining  the  word  "willfully,"  as  used  in  section 
5341,  ^^^  Revised  Statutes  of  United  States,  the  section  under 
which  this  prosecution  was  had,  said:  "In  a  penal  statute  the 
word  'willful'  means  more  than  it  does  in  common  parlance. 
It  means  with  evil  intent  or  legal  malice,  or  without  reason- 
able ground  for  believing  the  act  to  be  lawful":  Citincr  State 
v.  Preston,  34  Wis.  675 ;  State  v.  Clark,  29  N.  J.  L.  96 ;  Savage 
V.  Tuller,  Brayt.  (Vt.)  223;  United  States  v.  Three  Railroad 
Cars,  1  Abb.  U.  S.  196,  Fed.  Cas.  No.  16,513 ;  Thomas  v.  State, 
14  Tex.  App.  200;  Lane  v.  State,  16  Tex.  App.  172. 

This  court,  in  the  case  of  Thurman  v.  State,  2  Okl.  Cr.  718, 
104  Pac.  67,  definrs  the  word  "willfully,"  citing  Harrison  v. 
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State,  37  Ala.  154,  and  Felton  v.  United  States,  96  U.  S.  699, 
24  L.  ed.  875,  and  quoting  from  Felton  v.  United  States,  as 
follows:  "Doing  or  omitting  to  do  a  thing,  knowingly  and 
willfully,  implies  not  only  a  knowledge  of  the  thing,  but  a  de- 
termination with  a  bad  intent  to  do  it  or  omit  doing  it.  'The 
word  "willfully,"  '  says  Chief  Justice  Shaw,  *in  the  ordinary 
sense  in  which  it  is  used  in  statutes,  means  not  merely  volun- 
tarily, but  with  a  bad  purpose':  Commonwealth  v.  Kneeland, 
20  Pick.  (Mass.)  206.  'It  is  frequently  understood,'  says 
Bishop,  'as  signifying  an  evil  intent  without  justifiable  ex- 
cuse.' " 

The  instruction  of  the  trial  court,  as  quoted  in  the  fourth 
assignment  of  error,  did  not  state  the  law,  for  the  reason  that 
it  fails  to  define  the  degree  of  care  or  caution  to  be  used,  or  the 
failure  to  use  such  care  as  would  constitute  carelessness,  and 
render  the  shooting  criminal.  The  law  imposes  upon  persons 
handling  dangerous  instruments,  or  deadly  weapons,  the  duty 
of  exercising  ordinary  care,  or  such  care  as  an  ordinarily  pru- 
dent and  cautious  person  would  exercise  under  similar  cir- 
cumstances. Carelessness  is  the  failure  to  use  such  care  as  an 
ordinarily  prudent  person  would  use  under  similar  circum- 
stances. Under  the  proof  in  this  case,  the  only  theory  on 
which  the  jury  could  have  found  this  defendant  guilty  of 
manslaughter  was  that  the  shooting  was  accidental. 

If  defendant's  handling  the  pistol  was  with  the  same  cau- 
tion that  an  ordinarily  prudent  person  would  have  used,  under 
the  same  circumstances,  the  accidental  shooting  of  the  girl 
would  not  ^^*  make  him  guilty  of  manslaughter.  On  the 
other  hand,  although  the  shooting  was  accidental,  yet  done  by 
defendant  in  the  careless  use  or  handling  of  the  pistol,  he 
would  be  guilty  of  manslaughter.  This  court  said,  in  the  case 
of  Tyner  v.  United  States,  2  Okl.  Cr.  689,  103  Pac.  1057:  "If 
one  fires  a  gun  recklessly  or  heedlessly,  he  will  not  be  excused ; 
and  his  qffense  will  be  at  least  manslaughter,  though  the 
weapon  was  pointed  in  range  of  the  deceased  by  accident,  with 

no  intention  or  design  of  killing  the  deceased The  law 

infers  guilty  intention  from  reckless  conduct,  and,  where  the 
recklessness  is  of  such  a  character  as  to  justify  this  inference, 
it  is  the  same  as  if  the  defendant  had  deliberately  intended  the 
act  committed.  When,  therefore,  one  recklessly  fires  a  pistol 
with  criminal  indifference  as  to  the  consequences,  and  another 
is  killed,  it  is  not  necessary,  in  order  to  constitute  this  killing 
murder,  that  the  accused  should,  at  the  time  of  the  firing,  have 
been  engaged  in  the  commission  of  some  unlawful  act,  in- 
dependent of,  and  in  addition  to,  the  reckless  firing  itself." 

In  the  case  of  Roberts  v.  United  States,  126  Fed.  897,  61 
C.  C.  A.  427,  the  court  said:  "In  the  definition  of  'man- 
slaughter' contained  in  the  statute,  the  killing  must  be  done 
unlawfully  and  willfully.     The  term  'unlawfully,'  as  here 
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used,  means  without  legal  excuse.  The  term  'willfully'  here 
means  done  wrongfully,  with  evil  intent.  It  means  any  act 
which  a  person  of  reasonable  knowledge  and  ability  must 
know  to  be  contrary  to  duty,  and,  while  the  act  must  be  done 
with  evil  design,  and  knowingly,  as  herein  stated,  still  a  kill- 
ing which  takes  place  under  circumstances  showing  a  reckless 
disregard  for  the  life  of  another,  and  the  reckless  and  negli- 
gent use  of  means  reasonably  calculated  to  take  the  life  of 
another,  such  killing  would  be  willfully  done,  as  the  term  is 
herein  defined." 

The  instruction  complained  of  informed  the  jury  that,  in 
case  of  gross  or  culpable  neglect,  the  law  imposed  on  the  de- 
fendant a  criminal  liability,  but  left  the  jury  to  determine 
what  would  constitute  gross  neglect.  What  constituted  care- 
lessness and  gross  neglect  should  have  been  defined  by  the 
court :  York  v.  Commonwealth,  82  Ky.  360 ;  Flesh  v.  Lindsav, 
115  Mo.  1,  37  Am.  St.  Rep.  374,  21  S.  W.  907 ;  Lago  v.  Walsh, 
98  Wis.  348,  74  N.  W.  212 ;  1  Words  and  Phrases. 

The  language  used  by  the  attorney  for  the  state  in  closing 
"^^  the  argument,  as  set  out  in  the  fifth  assignment,  was  im- 
proper. The  defendant  in  this  case  was  charged  with  murder, 
lie  was  not  charged  with  having  improper  relations  with  the 
young  girl,  or  with  having  seduced  her,  and  there  was  no  evi- 
dence offered  proving  any  improper  relation,  or  that  the  girl 
had  been  ruined.  An  argument  along  the  line  as  indicated  by 
this  language  was  calculated  to  arouse  the  prejudice  of  the 
jury  against  the  defendant.  When  this  language  is  con- 
sidered in  connection  with  the  lack  of  the  evidence  to  disclose 
any  motive  for  the  killing,  it  cannot  be  ignored.  Everyone 
will  admit  that  the  conduct  of  the  defendant  in  administering 
whisky  to  that  young  girl  at  the  church-house,  giving  her 
whisky  at  different  times,  meeting  her  by  appointment,  taking 
her  into  his  buggy,  and  driving  across  the  country,  he  being 
a  married  man  with  a  family  of  children,  was  reprehensible ; 
but  however  reprehensible  such  conduct,  and  however  severely 
the  same  is  to  be  condemned,  the  courts  must  not  lose  sight  of 
the  fact  that  the  defendant  is  not  on  trial  for  that  conduct. 
The  sole  charge  for  which  the  defendant  was  on  trial  here  was 
the  unlawful  killing.  When  the  evidence  discloses  such  repre- 
hensible conduct  on  the  part  of  a  defendant,  such  conduct  as 
is  calculated  to  arouse  the  prejudices  of  an  ordinary  juror 
against  a  defendant,  the  trial  court  should  be  all  the  more 
careful  to  confine  the  argument  of  attorneys  to  the  material 
facts  as  proven.  Everyone  must  agree  that  the  defendant  de- 
serves to  be  punished  for  such  conduct ;  but  that  was  not  at 
issue  in  this  case.  There  being  no  evidence  that  the  defend- 
ant had  caused  the  girl's  ruin,  or  that  the  girl  had  in  fact 
been  guilty  of  improper  conduct  other  than  drinking  whisky 
and  driving  in  a  buggy  with  a  married  man,  there  was  noth- 
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ing  to  warrant  the  statement  of  counsel.  The  statement 
amounted  to  his  opinion,  an  officer  of  the  court,  that  defend- 
ant should  be  convicted  of  the  crime  charp:ed  because  of  acts 
for  which  he  was  not  on  trial.  The  jury  is  sworn  to  try  the 
case  according  to  the  law  and  evidence.  They  are  not  per- 
mitted to  communicate  with  persons  in  or  outside  of  the  court- 
room after  they  are  selected  as  jurors,  for  the  reason  that 
perchance  they  might  learn  the  opinions  of  others  as  to  the 
weight  of  ^^^  the  evidence  and  be  improperly  influenced.- 
The  law  throws  around  the  jury  every  safeguard  that  the  ver- 
dict may  be  the  result  of  the  sworn  testimony  alone.  It  is 
the  province  of  attorneys  in  the  argument  to  apply  the  law 
to  the  facts  as  disclosed  by  the  evidence,  not  to  assert  as  facts 
things  not  in  evidence.  The  argument  is  presumed  to  influ- 
ence the  jury.  The  law  provides  for  argument.  It  is  one  of 
the  most  effective  means  of  arriving  at  the  truth.  Why  have 
any  argument  if  the  jury  is  not  expected  to  be  influenced  by 
it?  The  state  is  given  the  closing  of  the  argument  because 
it  has  the  burden  of  proof,  and  the  argument  is  as  much  a 
part  of  the  trial  as  the  taking  of  testimony.  It  should  be 
governed  by  the  same  rules  of  fairness,  be  confined  to  facts 
:r.aterial  to  the  issue,  and  based  upon  the  competent  testimony. 
We  would  not  be  understood  as  intending  to  abridge  the  power 
of  prosecuting  attorneys  in  arguing  all  the  facts  brought  out 
in  the  testimony,  but  it  is  certainly  error  to  argue  facts  which 
are  not  brought  out.  The  state  cannot  convict  a  defendant 
(if  one  crime  by  proving  him  guilty  of  another.  This  is  triK; 
of  the  argument  as  well  as  the  proof.  It  is  extremely  diffi- 
cult to  formulate  rules  by  which  to  determine  when  the  state- 
ment of  counsel  will  justify  the  court  in  granting  a  new  trial. 
It  may  be  regarded  as  an  established  rule  that  it  is  error,  suffi- 
cient to  reverse  a  judgment,  for  counsel  to  state  facts  pertinent 
to  the  issue,  calculated  to  prejudice  the  jury,  and  not  in  evi- 
dence, or  to  assume  in  argument  that  such  facts  are  in  the 
case,  when  they  are  not. 

Many  of  the  courts  have  announced  a  more  rigid  rule  than 
this,  and  have  even  gone  further  in  reversing  cases  on  state- 
ments made  by  prosecuting  officers  than  we  would  be  willing 
to  go.  In  this  case  we  are  following  the  rule  of  the  more  con- 
servative courts. 

In  the  case  of  Dunmore  v.  State,  115  Ala.  69,  22  South,  541, 
the  supreme  court  of  Alabama  said:  "Counsel  must  not,  in 
argument  to  the  jury,  state  as  a  matter  of  fact  that  of  which 
there  is  no  evidence.  Such  statements  are  not  within  the  lati- 
tude of  discussion  the  law  accords  the  counsel,  and  is  of  itself 
of  evil  tendency." 

s^''  In  the  case  of  Tucker  v.  Henniker,  41  N.  H.  317,  the 
court  said:  "Every  person  against  whom  an  accusation  is 
made  or  a  suit  is  brought  is  entitled  to  be  tried  by  a  jury  and 
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according  to  the  laws  of  the  land.  This  was  the  greatest  of 
all  privileges  conferred  by  Magna  Charta,  and  is  guaranteed 
by  our  own  fundamental  law.  This  privilege  is  substantially 
violated,  if  counsel  are  permitted  to  state  facts  and  comment 
upon  them  in  argument  against  the  adverse  party,  which  are 

not  before  the  jury  by  proofs  regularly  submitted An 

essential  element  in  the  trial  by  jury  is  that  the  verdict  shall 
be  rendered  according  to  the  facts  of  the  case,  legally  pro- 
duced before  the  jurors When  counsel  are  permitted 

to  state  facts  in  argument,  and  to  comment  upon  them,  the 
usage  of  courts  regulating  trials  is  departed  from,  the  laws 
of  evidence  are  violated,  and  the  full  benefit  of  trial  by  jury 
denied.  It  may  be  said,  in  answer  to  these  views,  that  the 
statements  of  counsel  are  not  evidence,  that  the  court  is  bound 
BO  to  instruct  the  jury,  and  that  they  are  sworn  to  render  their 
verdict  only  according  to  evidence.  All  this  is  true,  yet  the 
necessary  effect  is  to  bring  the  statements  of  counsel  to  bear 
upon  the  verdict  with  more  or  less  force,  according  to  circum- 
stances, and,  if  they  in  the  slightest  degree  influence  the  find- 
ing, the  law  is  violated,  and  the  purity  and  impartiality  of 
the  trial  tarnished  and  weakened.  If  not  evidence,  then  mani- 
festly the  jury  have  nothing  to  do  with  them,  and  the  advocate 
has  no  right  to  make  them." 

In  the  case  of  Brow  v.  State,  103  Ind.  133,  2  N.  E.  296,  the 
prosecuting  attorney  said:  "I  know  personally  the  saloon- 
keeper in  this  case,  and  he  is  guilty  of  this  and  I  am  sure  of 
other  crimes."  This  wais  held  to  be  sufficient  to  justify  re- 
versal. 

In  the  case  of  Martin  v.  State,  63  Miss.  505,  56  Am.  Rep. 
813,  the  prosecuting  attorney  said:  "Martin,  the  defendant,  is 
a  man  of  bad,  dangerous  and  desperate  character;  but  I  am 
not  afraid  to  denounce  the  butcher  boy,  although  I  may,  on 
returning  to  my  home,  find  it  in  ashes  over  the  heads  of  my 
defenseless  wife  and  children."  The  supreme  court  held  that 
it  was  the  duty  of  the  presiding  judge  to  interfere  in  such  case 
of  his  own  motion,  and  for  his  failure  to  do  so  gave  the  de- 
fendant a  new  trial. 

^2»  The  following  excerpts  are  a  fair  sample  of  the  rebukes 
administered  to  statements  made  by  prosecuting  attorneys  by 
courts  following  the  more  rigid  rule.  In  Perkins  v.  Bnrley. 
64  N.  H.  524,  15  Atl.  21,  counsel  for  the  plaintiff  in  his  closing 
argument  said:  "That  if  they  [the  jury]  knew  how  the  plain- 
tiff and  his  father  and  brother  were  regarded  in  the  vicinity 
in  which  they  lived,  he  would  be  willing  to  submit  the  case 
without  argument."  This  was  held  to  be  sufficient  ground  for 
setting  aside  the  verdict. 

The  case  of  State  v.  Thompson,  106  La.  362,  30  South.  895, 
is  one  where  the  defendant  was  convicted  of  murder  and  sen- 
tenced to  death.     The  only  error  assigned  was  a  statement  by 
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the  prosecuting  attorney  in  his  closing  argument,  "I  will  say 
nothing  to  you  of  her  six  fatherless  little  children."  There 
was  no  proof  that  the  widow  of  the  deceased  had  six  children. 
The  supreme  court  held  this  language  was  calculated  to  preju- 
dice the  jury  against  the  defendant  and  reversed  the  case. 
The  case  of  Long  v.  State,  81  Miss.  448,  33  South.  224,  is  one 
where  the  defendant  was  on  trial  for  burglary.  The  evidence 
was  to  the  effect  the  defendant  entered  the  house  of  one  Law- 
son  at  night.  Lawson's  daughter,  a  girl  about  sixteen  years 
old,  was  awakened  by  cold  hands  on  her  face,  looked  up,  and 
saw  the  defendant  standing  by  her  bed.  The  district  at- 
torney, in  his  argument  to  the  jury,  made  use  of  the  following 
remarks:  "The  defendant  was  in  the  house  on  the  occasion 
M'hen  his  offense  was  committed,  not  for  the  purpose  of  com- 
mitting the  crime  which  he  is  charged  with  alone,  but  for 
the  purpose  of  committing  another  crime,  one  of  the  vilest 
known."  The  supreme  court  of  Mississippi  held  that  this 
statement  was  calculated  to  inflame  the  jury  and  arouse  their 
prejudices,  and  for  this  error  reversed  the  case. 

For  the  reasons  mentioned,  we  do  not  believe  the  defendant 
in  this  case  had  a  fair  and  impartial  trial.  Therefore,  the 
judgment  of  the  trial  court  is  reversed  and  ^^^  the  cause  is 
remanded,  with  directions  to  grant  the  defendant's  motion  for 
new  trial. 

Furman,  Presiding  Judge,  and  Doyle,  Judge,  concur. 

Homicide  in  the  Beclcless  Use  of  Firearms  is  discussed  in  the  note  to 
Johnson  v.  State,  90  Am.  St.  Eep.  581. 

Misconduct  of  Counsel  in  Argument,  error  predicated  thereon,  and 
reversal  of  judgments  therefor,  are  considered  in  the  notes  to  Cleve- 
land etc.  R.  R.  Co.  V.  Pretsehau,  lOO  Am.  St.  Rep.  682;  McDonald 
V.  People,  9  Am.  St.  Rep.  559;  McConnell  v.  State,  58  Am.  Rep.  648; 
Martin  v.  State,  56  Am.  Rep.  814,  and  Cleveland  Paper  Co.  v.  Banks, 
48  Am.  Rep.  336. 

As  to  Whether  the  Befusal  of  a  Witness  to  Testify  can  be  Beferred 
to  in  the  Afgument  as  evidence  of  defendant's  guilt,  see  the  note  to 
Powers  v.  State,  121  Am.  St.  Rep.  806. 

If  the  Appellate  Court  is  Satisfied  That  Prejudice  to  the  Defendant 
Besulted  from  the  Misconduct  of  Counsel  in  the  argument  of  the  case, 
it  constitutes  reversible  error:  Powers  v.  State,  75  Neb.  226,  121  Am. 
St.  Rep.  801.  See  the  following  cases  for  a  further  consideration  of 
the  subject  and  illustrations  of  what  has  been  held  to  amount  to 
misconduct:  Hutcherson  v.  State,  165  Ala.  16,  138  Am.  St.  Rep.  17; 
Wyatt  V.  State,  58  Tex.  Cr.  115,  137  Am.  St.  Rep.  926;  State  v. 
Matheson,  142  Iowa,  414,  134  Am.  St.  Rep.  426;  State  v.  Montgomery, 
56  Wash.  443,  134  Am.  St.  Rep.  1119;  Hare  v.  State,  56  Tex.  Cr.  6, 
133  Am.  St.  Rep.  950;  People  v.  Strauch,  240  111.  60,  130  Am.  St. 
Rep.  255;  Sample  v.  State,  52  Tex.  Cr.  505,  124  Am.  St.  Rep.  1103; 
King  V.  State,  51  Tex.  Cr.  208,  123  Am.  St.  Rep.  881;  Smith  v.  State, 
90  Miss.  Ill,  122  Am.  St.  Rep.  313;  Powers  v.  State,  75  Neb.  226, 
121  Am.  St.  Rep.  801. 

Where  the  Subject  of  the  Bemarks  or  Argument  is  a  Close  Question, 
the  withdrawal  thereof  will  not  cure  the  error:  Toledo  etc.  R.  R.  Co. 
v.  Burr  &  Jealke,  82  Ohio  St.  129,  137  Am.  St.  Rep.  771. 
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Improper  Demovstrations  or  SemarTcs  hy  Spectators  as  ground  for 
mistrial  or  new  trial  are  considered  in  the  note  to  State  v.  Wimby, 
121  Am.  St.  Eep.  511;  and  see  Aabel  v.  State,  86  Neb.  711,  136  Am, 
St.  Rep.  .719;  Commonwealth  v.  Hoover,  227  Pa.  116,  13  Am.  St. 
Eep.  719. 


EX  PARTE  ELDRIDGE. 
[3  Okl.  Cr.  499,  106  Pae.  980.] 

CRIMINAL  LAW— Sentence. — The  Time  Fixed  for  Execution 

of  a  sentence,  or  for  the  commencement  of  its  execution,  is  not  one 
of  its  essential  elements,  and,  strictly  speaking,  forms  no  part  of  the 
judgment  and  sentence,  which  is  the  penalty  of  the  law  as  declared 
by  the  court;  while  the  direction  with  respect  to  the  time  of  carry- 
ing it  into  effect  is  in  the  nature  of  an  award  of  execution,  so  that, 
where  the  penalty  is  imprisonment,  the  sentence  may  be  satisfied 
only  by  the  actual  suffering  of  the  imprisonment  imposed,  unless 
remitted  by  death  or  some  legal  authority,     (p.  970.) 

CRIMINAL  LAW  —  Sentence — Arrest  of  Convict  at  Large. — 
Where  a  convicted  defendant  is  at  liberty  and  has  not  served  his 
sentence,  and  the  same  is  not  stayed  as  provided  by  law,  he  may 
be  arrested  as  an  escape  and  ordered  into  custody  on  the  unexecuted 
judgment,     (p.  970.) 

CRIMINAL    LAW  —  Sentence. — Expiration  of    Time  Without 
Imprisonment  is  in  no  sense  an  execution  of  the  sentence,     (p.  970.) 
(Syllabi  by  the  court.) 

0".  R.  Scott  and  P.  W.  Cress,  for  the  petitioner. 

Fred  S.  Caldwell,  counsel  to  the  governor,  and  Chas.  R. 
Bostick,  county  attorney,  for  the  state. 

•*^»  DOYLE,  J.  Petitioner,  John  Eldridge,  on  December 
23,  1909,  filed  in  this  court  a  petition  wherein  he  avers  that 
he  is  unlawfully  restrained  of  his  liberty  by  one  A.  C.  Nice- 
wander,  sheriff  of  Noble  county,  at  and  in  the  common  jail  of 
said  county. 

The  petition  sets  forth  that  petitioner  was  tried  and  con- 
victed in  the  county  court  of  Noble  county  for  a  violation  of 
the  prohibition  law.  The  judgment  entered  in  part  recites: 
coo  "ji;  is  therefore  by  the  court  considered,  ordered,  and  ad- 
judged that  the  said  defendant,  John  Eldridge,  for  said 
offense  by  him  committed,  be  confined  in  the  county  jail  of 
Noble  county,  Oklahoma,  at  hard  labor,  for  the  period  of 
thirty  days,  and  that  he  pay  a  fine  of  fifty  dollars  and  the 
costs  of  prosecution,  taxed  at  the  sum  of  nineteen  dollars  and 
twenty-five  cents,  and,  if  said  fine  and  costs  be  not  paid,  that 
said  defendant  be  confined  in  said  county  jail  of  Noble  county 
for  an  additional  period  of  thirty-nine  days,  until  said  fine 
and  costs  be  fully  satisfied,  and  execution  issue  for  said  fine 
and  costs.     It  is  further  ordered  by  the  court  that  said  term 


968  139  American  State  Reports.       [Oklahoma, 

of  imprisonment  shall  begin  and  date  from  the  date  of  his, 
defendant's,  surrender  to  or  arrest  by  the  sheriff  of  Noble 
county,  for  the  purpose  of  such  imprisonment." 

The  defendant  prayed  an  appeal.  The  court  fixed  the 
amount  of  bail  bond  at  five  hundred  dollars,  which  bond  was 
given  and  approved,  and  the  court  extended  the  time  for  mak- 
ing and  serving  a  case-made  ninety  days,  the  same  to  be  filed 
in  the  criminal  court  of  appeals  within  one  hundred  and 
twenty  days.  Thereafter,  on  March  1st,  for  good  cause  shown, 
the  court  allowed  a  further  extension  of  sixty  days  in  which 
to  make  and  serve  a  case-made.  Said  case-made  was  not 
served  within  the  time  allowed,  and  no  appeal  was  taken.  On 
the  ninth  day  of  December,  1909,  the  county  court  made  the 
following  order  in  said  cause : 

"Now  on  this  9th  day  of  December,  1909,  Chas.  R.  Bostick, 
county  attorney,  appears  for  the  state,  and  it  is  made  to  ap- 
pear to  the  court  that  judgment  and  sentence  in  this  case  was 
pronounced  against  the  defendant  on  the  4th  day  of  Decem- 
ber, 1908,  and  that  on  said  date  an  appeal  to  the  Criminal 
Court  of  Appeals  of  Oklahoma  was  granted  to  the  defendant 
on  his  request,  and  that  subsequent  to  said  time,  to  wit,  on  the 
16th  day  of  December,  1908,  said  defendant  filed  in  this  court 
his  bond  for  stay  of  execution  of  judgment  as  fixed  by  the 
court,  which  was  duly  approved,  and  the  defendant  duly  re- 
leased thereon.  And  it  further  appearing  to  the  court  that 
the  time  for  taking  an  appeal  to  the  Criminal  Court  of  Ap- 
peals, to  wit,  a  period  of  one  year  from  date  of  judgment,  has 
expired,  and  that  said  defendant  has  not  perfected  his  appeal 
to  said  court,  and  that  he  has  not  surrendered  himself  to  the 
sheriff  or  any  other  officer  of  this  court  for  the  fulfilment  of 
said  judgment  and  sentence,  and  that  he  has  not  paid  or  satis- 
fied the  same  in  any  manner  ^^*  whatever,  it  is  therefore  con- 
sidered, ordered  and  adjudged  by  the  court  that  the  sheriff 
of  Noble  county  arrest  said  defendant,  and  detain  him  in  the 
county  jail  of  Noble  county  in  accordance  with  the  judgment 
and  sentence  pronounced  against  said  defendant,  and  that  the 
clerk  of  this  court  forthwith  deliver  to  the  sheriff  of  Noble 
county  a  duly  certified  copy  of  said  judgment  and  sentence, 
and  of  this  order,  and  that  said  certified  copies  shall  be  full 
warrant  and  authority  to  the  said  sheriff  for  the  arrest  and 
detention  of  said  defendant. 

*'H.  E.  ST.  CLAIR,  County  Judge." 

Upon  this  order  of  the  court  a  commitment  issued  and  the 
defendant  was  on  said  day  taken  into  custody. 

It  is  further  averred  that  said  county  court  was  without 
jurisdiction  to  issue  said  order  of  commitment,  for  the  reason 
that  the  time  for  perfecting  said  appeal  expired  June  4,  1909, 
and  that  defendant  was  within  the  jurisdiction  of  said  court 
at  all  times,  and  that  by  operation  of  law  his  sentence  began 
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upon  the  expiration  of  time  allowed  to  file  a  petition  in  error 
with  case-made  attached  in  this  court  or  at  the  furthest  the 
maximum  time,  one  hundred  and  twenty  days,  from  June  11. 
1909,  at  which  time  the  act  fixing  the  time  in  which  an  appeal 
must  be  taken  took  effect,  in  which  event  his  sentence  began 
to  run  October  10,  1909,  and  continued  to  be  in  full  force  and 
operation  from  that  day  until  December  19,  1909,  at  which 
time  the  judgment  and  sentence  of  the  court  had  been  fully 
satisfied.  Copies  of  all  the  proceedings  and  of  the  judgment 
and  order  of  the  court  and  of  the  commitment  were  attached 
to  and  made  a  part  of  the  petition. 

Counsel  for  the  state  filed  a  general  demurrer  on  the  ground 
that  said  petition  does  not  state  facts  sufiicient  to  entitle  peti- 
tioner to  the  relief  praj'ed  for. 

Counsel  for  petitioner  rely  upon  the  doctrine  declared  by 
the  supreme  court  in  the  case  of  Ex  parte  Clendenning,  1  Okl. 
Cr.  227,  97  Pac.  650,  19  L.  R.  A.,  N.  S.,  1041.  As  we  view 
it,  the  doctrine  of  that  case  is  not  applicable  to  the  case  at  bar. 
In  the  Clendenning  case  the  judgment  was  that  the  defendant 
pay  a  fine  of  seventy-five  dollars  and  costs,  and  be  imprisoned 
thirty  duys  in  jail.  After  judgment  the  court  suspended  the 
jail  sentence  during  good  behavior,  and  the  defendant  on  this 
condition  was  discharged.  ^"^  Some  six  months  later,  at  a 
subsequent  term  of  the  court,  the  suspension  of  the  jail  sen- 
tence was  set  aside  and  annulled,  and  the  judgment  and  sen- 
tence ordered  enforced.  The  question  there  presented  was: 
""Whether  or  not  a  court  after  delivering  its  judgment  and 
sentence  in  a  criminal  case  may  stay  the  same,  in  the  absence 
of  appeal  or  other  legal  proceedings  taken,  looking  to  its  modi- 
fication, and  after  the  term  at  which  it  was  rendered  had  ex- 
pired, and  after  the  time  embraced  therein  has  elapsed, 
whether  it  has  jurisdiction  to  then  issue  commitment  in  execu- 
tion of  its  judgment,  and  incarcerate  the  defendant  there- 
under." 

The  supreme  court  in  an  elaborate  and  instructive  opinion 
by  Justice  Dunn  held  that:  "The  court  has  no  power  or  juris- 
diction after  the  expiration  of  time  of  the  sentence  and  of  the 
term  of  court  when  rendered  to  call  it  back  and  issue  a  com- 
mitment thereunder." 

Let  us  assume  a  void  bail  bond  is  given  and  approved  as  a 
supersedeas  in  a  criminal  case — a  common  occurrence — and 
after  the  expiration  of  the  period  of  time  fixed  by  the  sen- 
tence this  defect  is  discovered,  under  the  doctrine  of  the  Clen- 
denning case,  would  the  defendant  be  entitled  to  his  discharge? 
We  think  not.     Such  is  not  the  law. 

In  the  case  at  bar  an  appeal  was  attempted  to  be  taken  to 
this  court  and  a  recognizance  was  taken  after  conviction  for 
the  appearance  of  the  defendant  to  answer  any  judgment  ren- 
dered by  the  criminal  court  of  appeals  of  Oklahoma,  or  of  the 
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county  court  of  Noble  county  in  the  further  progress  of  said 
cause.  The  judgrment  itself  specifically  provides:  "That  said 
term  of  imprisonment  shall  begin  and  date  from  the  date  of 
his,  defendant's,  surrender  to  or  arrest  by  the  sheriff  of  Noble 
county  for  the  purpose  of  such  imprisonment." 

The  date  fixed  by  a  sentence  for  the  punishment  to  com- 
mence is  directory  merely,  and  forms  no  part  of  the  sentence 
itself;  hence,  if  from  any  cause  it  is  not  carried  into  effect  at 
the  period  named,  the  party  may  be  brought  before  the  court 
again  upon  motion,  and  a  new  period  be  prescribed.  It  was 
held  by  ^^^  this  court  in  the  case  of  Ridley  v.  State,  3  Old. 
Cr.  350,  106  Pac.  553,  26  L.  R.  A.,  N.  S.,  110,  that:  "Under 
the  provisions  of  Procedure  Criminal,  article  14,  chapter  89, 
Snyder's  Compiled  Statutes  of  1909,  after  a  plea  or  verdict  of 
guilty,  the  court  must  render  judgment,  and  assess  the  punish- 
ment or  penalty  prescribed  by  law.  The  time  fixed  for  exe- 
cuting a  judgment  and  sentence  or  for  the  commencement  of 
its  execution  is  not  one  of  its  essential  elements,  and,  strictly 
speaking,  is  not  a  part  of  the  judgment  and  sentence.  The 
essential  part  of  the  judgment  is  the  punishment,  and  the 
amount  thereof,  without  reference  to  the  time  when  it  shall 
be  executed.  Except  in  cases  where  the  defendant  has  been 
convicted  of  two  or  more  ofiCenses  before  judgment  on  either, 
the  order  of  the  court  in  reference  to  the  time  when  the  sen- 
tence shall  be  executed  is  not  material." 

Our  statute  on  the  subject  is  simply  declaratory  of  the  com- 
mon law,  and  where  the  judgment  and  sentence  is  imprison- 
ment for  a  certain  term,  and  from  any  cause  the  time  elapses 
without  the  imprisonment  being  endured,  it  would  still  be  a 
valid,  subsisting  unexecuted  judgment. 

"The  judgment  is  the  penalty  of  the  law,  as  declared  by  the 
court,  while  the  direction  with  respect  to  the  time  of  carrying 
it  into  effect  is  in  the  nature  of  an  award  of  execution.  Where 
the  penalty  is  imprisonment,  the  sentence  of  the  law  is  to  be 
satisfied  only  by  the  actual  suffering  of  the  imprisonment  im- 
posed, unless  remitted  by  death  or  by  some  legal  authority. 
The  expiration  of  time  without  imprisonment  is  in  no  sense  an 
execution  of  the  sentence":  Ex  parte  Collins,  8  Cal.  App. 
367,  97  Pac.  188;  State  v.  Cockerham,  24  N.  C.  204;  In  re 
Dolan,  101  Mass.  219. 

"Where  the  convicted  defendant  is  at  liberty  and  has  not 
served  his  sentence,  if  there  be  no  statute  to  the  contrary,  he 
may  be  rearrested  as  an  escape,  and  ordered  into  custody  upon 
the  unexecuted  judgment":  1  Bishop's  New  Criminal  Proce- 
dure, par.  1384;  In  re  Shaw,  31  Minn.  44,  16  N.  W.  461;  Ex 
parte  Vance,  90  Cal.  208,  27  Pac.  209,  13  L.  R.  A.  574;  People 
V.  Patrich,  118  Cal.  332,  50  Pac.  425. 

When  the  county  court  of  Noble  county  issued  the  order  of 
commitment,  there  was  a  valid,  subsisting,   unexecuted  judg- 
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ment  against  the  defendant,  and  while  the  defendant  was  at 
all  times  within  the  jurisdiction  of  the  court,  upon  his  failure 
to  perfect  °®'*  his  appeal,  he  did  not  demand  that  the  judg- 
ment and  sentence  be  carried  into  execution.  The  judgment 
being  valid  and  the  sentence  unserved,  the  commitment  of  the 
defendant  in  execution  of  the  judgment  was  a  legal  and  valid 
imprisonment. 

For  the  reasons  stated,  the  demurrer  is  sustained,  and  the 
application  for  writ  of  habeas  corpus  is  denied. 

Furman,  Presiding  Judge,  and  Owen,  Judge,  concur. 


The  Time  When  a  Sentence  of  Imprisonment  is  to  ie  Carried  Out  is 
usually  merely  directory  and  forms  no  part  of  the  judgment  of  the 
court.  And  the  failure  of  officers  to  enforce  a  sentence,  due  either 
to  delay  in  issuing  the  execution  or  in  taking  the  defendant  into 
custody  after  it  issues,  does  not  prevent  his  subsequent  arrest  and 
imprisonment:  Miller  v.  Evans,  115  Iowa,  101,  91  Am.  St.  Rep.  143. 
Where  a  defendant  was  sentenced  to  twelve  months'  imprisonment  at 
hard  labor,  but  had  actually  suffered  only  about  two  months'  im- 
prisonment at  the  expiration  of  the  twelve  months,  being  at  large 
the  rest  of  the  time  by  his  own  request  or  consent,  he  is  not  entitled 
to  his  discharge  at  the  end  of  the  twelve  months:  Terrell  v.  Wiggins, 
55  Fla.  596,  127  Am.  St.  Rep.  196.  Where  not  controlled  by  statute, 
the  date  for  the  beginning  of  service  of  a  term  of  imprisonment,  not 
fixed  by  the  sentence,  is  the  day  of  the  sentence,  when  not  legally 
stayed,  and  the  defendant  should  forthwith  be  committed  to  the 
proper  officer.  Where  this  is  not  done,  and  the  court  makes  an  order 
under  which  the  defendant  is  discharged  from  custody,  it  has  no 
power  or  jurisdiction  after  the  lapse  of  the  time  involved  in  the 
sentence,  and  after  the  term,  to  issue  a  commitment  on  such  judg- 
ment: Ex  parte  Clendenning,  22  Okl.  108,  132  Am.  St.  Rep.  628; 
In  re  Flint,  25  Utah,  338,  95  Am.  St.  Rep.  853.  An  unexplained 
delay  intervening  between  the  release  of  a  defendant  on  his  own 
recognizance  while  a  motion  for  a  new  trial  is  pending  and  the 
final  disposition  of  that  motion  and  his  remandment  to  custody,  de- 
prives the  court  of  jurisdiction  to  pronounce  sentence,  and  that  the 
delay  was  by  the  consent  of  the  defendant  is  immaterial:  People  v. 
Barrett,  202  111.  287,  95  Am.  St.  Rep.  230. 

Triai  Courts  cannot  Suspend  Indefinitely  the  Sentence  of  one  con- 
victed of  crime  and  permit  him  to  go  at  large  upon  his  own  recog- 
nizance or  upon  parol:  Ex  parte  Clendenning,  22  Okl.  108,  132  Am. 
St.  Rep.  628,  and  cases  cited  in  the  cross-reference  note  thereto. 
Both  the  judgment  and  stay  are  without  validity  in  a  case  where, 
through  an  understanding  with  the  judge  and  the  district  attorney, 
a  woman  charged  with  keeping  a  bawdy-house  pleads  guilty,  is  sen- 
tenced to  jail,  and  a  stay  of  execution  is  granted  on  condition  that  she 
leave  the  place  and  not  again  offend  the  law:  Ex  parte  Cornwall,  223 
Mo.  259,  135  Am.  St.  Rep.  507. 
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HUMPHREY  V.  STATE., 

[3  Okl.  Ct.  504,  106  Pac.  978.] 

APPEAL— Authentication  of  Case-made. — The  Statute  Reqxiir- 
Ing  the  ease-made  to  be  attested  by  the  clerk,  and  the  seal  of  the 
court  thereto  attached,  is  mandatory,  and  without  such  authentication 
the  case  made  is  not  properly  presented  to  this  court,     (p.  973.) 

CCIMINAIi  TRIAL — Presence  of  Accuised  in  Felony  Case. — 
In  a  criminal  prosecution  for  a  felony,  the  defendant  must  be  present, 
in  person,  during  the  trial,  and  the  record  must  affirmatively  show 
this  fact.     (p.  973.) 

(Syllabi  by  the  court.) 

Crump  &  Rogers,  for  the  plaintiff  in  error. 

Charles  West,  attorney  general,  and  Chas.  L.  Moore,  as- 
sistant attorney  general,  for  the  state. 

505  OWEN,  J.  The  plaintiff  in  error  was  tried  in  the  dis- 
trict court  of  Seminole  county.  The  judi^ment  of  the  court  in 
passing  sentence  was  on  the  seventeenth  day  of  June,  1908. 
The  certificate  of  the  trial  judge  attached  to  the  case-made  is 
as  follows: 

"I,  A.  T.  West,  judge  of  the  district  court  of  Seminole 
county,  Oklahoma,  and  the  judge  before  whom  the  case  of  the 
State  of  Oklahoma,  Plaintiff,  v.  Jess  Humphrey,  Defendant, 
was  tried,  do  hereby  certify  the  foregoing  to  be  a  full,  true, 
and  complete  bill  of  exceptions  tendered  to  me  by  the  said 
defendant  in  said  case,  and  I  do  now  sign  and  settle  the  same 
as  a  correct  and  true  bill  of  exceptions  and  do  hereby  direct 
the  clerk  of  this  court  to  file  the  same  as  a  part  of  the  record 
in  said  cause. 

"A.  T.  WEST, 
"Judge  of  District  Court  of  Seminole  County,  Oklahoma." 

The  certificate  is  not  attested  by  the  clerk,  nor  was  the  seal 
of  the  court  attached.  Section  6951,  Snyder's  Compiled 
Laws  of  1909  (section  5612,  Wilson's  Revised  and  Annotated 
Statutes  of  1903),  among  other  things  provides  as  follows: 
"The  case  and  amendments  shall  be  submitted  to  the  judge, 
who  shall  settle  and  sign  the  same  and  cause  it  to  be  attested 
by  the  clerk  or  the  probate  judge,  and  the  seal  of  the  court 
to  be  thereto  attached.  It  shall  then  be  filed  with  the  papers 
in  the  case.  The  original  case-made  shall  be  filed  with  the 
petition  in  error." 

This  court  has  repeated)}^  held  such  provisions  of  the  statute 
mandatory.  The  case-made  and  record  must  be  authenticated 
as  required  by  statute :  Chandler  v.  State,  3  Okl.  Cr.  254,  105 
Pac.  375,  107  Pac.  735 ;  Bradford  v.  State,  3  Okl.  Cr.  367,  106 
Pac.  535.  The  motion  to  strike  the  case-made  must  be  sus- 
tained. 
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Attached  to  the  record  filed  in  this  court  appears  the  cer- 
tificate of  the  clerk  of  the  district  court,  bearing  the  imprint 
of  the  seal,  as  follows: 

"I,  J.  E.  Lawhead,  clerk  of  the  district  court  of  Seminole 
county,  Oklahoma,  do  hereby  certify  that  the  above  and  fore- 
going is  a  correct,  true,  and  complete  transcript  in  the  case  of 
the  State  of  Oklahoma,  Plaintiff,  v.  Jess  Humphrey,  Defend- 
ant. J.  E.  LAWHEAD, 

"District  Clerk." 

606  rpjjjg  jg  a,  proper  authentication  of  the  transcript  of  the 
record.  As  was  said  by  this  court  in  the  case  of  Reed  v. 
United  States,  2  Old.  652,  103  Pac.  371,  the  record  proper, 
under  our  statute,  includes  the  information,  the  plea  of  the 
defendant,  the  verdict  of  the  jury,  the  sentence  of  the  court, 
instructions  given  by  the  court,  and  those  requested  by  the 
defendant,  together  with  all  indorsements  made  thereon. 
This  record  is  properly  before  the  court  for  review.  By  the 
provisions  of  section  6919,  Snyder's  Compiled  Laws  of  1909 
(section  5580,  Wilson's  Revised  and  Annotated  Statutes),  the 
clerk's  minutes  of  the  trial  are  also  made  a  part  of  the  record. 
The  transcript  of  the  clerk's  minutes  filed  in  this  case  fails 
to  disclose  the  presence  of  the  defendant  in  court  during  the 
argument  of  the  counsel,  and  when  the  verdict  was  returned 
and  received  by  the  court.  Section  6775,  Snyder's  Compiled 
Laws  of  1909  (section  5436,  Wilson's  Revised  and  Annotated 
Statutes),  is  as  follows :  **If  the  indictment  is  for  a  felony,  the 
defendant  must  be  personally  presetit  at  the  trial." 

This  question  was  presented  in  the  supreme  court  of  Okla- 
homa in  the  case  of  Day  v.  Territory,  2  Old.  409,  37  Pac.  806. 
and  again  in  the  case  of  Le  Roy  v.  Territory,  3  Old.  596,  41 
Pac.  612.  In  construing  the  statute,  in  the  case  of  Day  v. 
Territory,  the  court  said:  "A  leading  principle  that  pervades 
the  entire  law  of  criminal  procedure  is  that  after  an  indict- 
ment is  found,  nothing  shall  be  done  in  the  absence  of  the 
prisoner.  While  this  rule  has,  at  times,  in  cases  of  misde- 
meanor, been  somewhat  relaxed,  yet  in  felonies  it  is  not  in  the 
power  of  the  prisoner,  either  by  himself  or  his  counsel,  to 
waive  the  right  to  be  personally  present  during  the  trial. 
It  would  be  contrary  to  the  dictates  of  humanity  to  let  him 
waive  the  advantage  which  a  view  of  his  sad  plight  might  give 
him,  by  inclining  the  hearts  of  the  jurors  to  listen  to  his  de- 
fense with  indulgence.  And  it  appears  to  be  well  settled  that 
where  the  personal  presence  is  necessary  in  point  of  law,  the 
record  must  show  the  fact.  Thus  in  a  Virginia  case  the  rec- 
ords showed  that  on  two  occasions  during  the  trial  the  prisoner 
appeared  by  attorney,  and  there  was  nothing  to  show  that  he 
was  personally  present  on  either  day  in  court.  This  was 
probably  the  result  of  mere  inadvertence  in  making  up  the 
record,  yet  the  court  ^*"'  must  look  only  to  the  record  as  it  is. 
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It  is  the  right  of  anyone,  when  prosecuted  on  a  capital  or  crim- 
inal charge,  to  be  confronted  with  his  accusers  and  witnesses, 
and  it  is  within  the  scope  of  this  right  that  he  be  present, 
not  only  when  the  jury  are  hearing  his  case,  but  any  subse- 
quent stage,  when  anything  may  be  done  in  the  prosecution 
by  which  he  is  to  be  affected.  And  in  a  Pennsylvania  ease 
it  was  held  that  the  record  must  show  affirmatively  the  pris- 
oner's presence  in  court,  and  that  it  was  not  allowable  to 
indulge  the  presumption  that  everything  was  rightly  done 
until  the  contrary  appears :  Lewis  v.  United  States,  146  U.  S. 
370,  13  Sup.  Ct.  Rep.  136,  36  L.  ed.  1011 ;  Prine  v.  Common- 
wealth, 18  Pa.  103 ;  Dunn  v.  Commonwealth,  6  Pa.  384 ;  Ball 
V.  United  States,  140  U.  S.  118,  11  Sup.  Ct.  Rep.  761,  35  L.  ed. 
377.  From  the  record,  it  does  not  appear  affirmatively,  that 
the  defendant  has  been  afforded  his  constitutional  right  of 
presence  during  the  trial.  It  may  be,  and  more  than  likely 
is,  true  that  the  defendant  was  in  fact  present  at  all  times,  and 
that  the  error  is  an  inadvertence  in  making  up  the  record 
when  his  case  was  called  for  consideration;  but  it  would  be 
a  dangerous  precedent  to  establish,  for  the  court  to  assume 
such  to  be  truth,  and  thus  give  its  assent  to  a  conviction  where 
the  records  fail  to  show  that  the  defendant  was  actually 
present  on  his  trial,  thereby  saying  to  the  world  that  the  trial 
of  a  defendant  may  take  place,  in  this  territory,  in  his  absence, 
in  violation  of  a  sacred  and  humane  constitutional,  as  well  as 
a  statutory,  immunity." 

It  may  appear  technical  to  reverse  the  case  for  the  failure 
of  the  record  to  show  the  presence  of  the  defendant,  when 
in  all  probability  the  defendant  was  present  at  each  step 
taken  during  the  trial.  Courts  of  last  resort  must  establish 
precedents  under  which  innocent  men  are  to  be  tried.  The 
law  presumes  every  man  innocent,  and  this  presumption 
clings  to  him  until  overcome  by  competent  evidence  in  a  fair 
trial  conducted  according  to  law.  Even  though  the  evidence 
in  this  case  is  sufficient  to  warrant  the  verdict  of  guilty,  yet 
we  must  not  declare  a  rule  in  this  case  that  would  deprive 
an  innocent  man  of  any  substantial  right.  It  is  not  the  fault 
of  appellate  courts  when  such  a  precedent  must  be  declared 
in  a  case  where  the  proof  shows  the  defendant  guilty.  The 
fault,  if  any  there  be,  is  with  the  trial  court,  the  clerk,  and 
the  prosecuting  attorney  in  their  failure  to  have  the  record 
speak  the  truth. 

508  Pqj.  ^he  failure  of  the  record  to  affirmatively  show  the 
presence  of  the  defendant  during  the  argument  in  the  case, 
and  when  the  verdict  was  returned  in  open  court  against  him, 
the  case  must  be  reversed  and  remanded,  with  directions  to 
grant  a  new  trial. 

Furman,  Presiding  Judge,  and  Doyle,  Judge,  concur. 
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The  Necessity  of  the  Personal  Presence  of  the  Accused  in  Criminal 
Proceedings  is  the  subject  of  a  note  to  Warren  v.  State,  68  Am.  Dec. 
219;  and  when  a  trial  may  be  had  in  the  absence  of  the  accused 
is  the  subject  of  a  note  to  Fight  v.  State,  2S  Am.  Dee.  627.  The  right 
of  one  accused  of  crime  to  be  confronted  with  the  witnesses  against 
hiui  and  to  be  present  at  every  stage  of  the  proceeding  is  discussed 
in  the  note  to  Wray  v.  State,  129  Am.  St.  Rep.  43.  In  a  felony  case 
the  accused  must  be  present  when  the  verdict  is  received,  unless  his 
absence  is  voluntary  or  willful.  The  absence  must  be  from  choice 
or  t;  0  exercise  of  the  will.  An  unavoidable  absence  is  not  voluntary, 
nor  is  an  unintentional  absence  where,  under  the  circumstances,  his 
presence  could  not  be  reasonably  required.  Even  an  absence,  though 
in  somewhat  serious  negligence,  which  is  neither  purposeful,  delib- 
erate, nor  under  circumstances  from  which  an  intention  can  be  pre- 
sumed, is  not  voluntary:  Derden  v.  State,  54  Tex.  Cr.  .396,  133  Am. 
St.  Eep.  986;  and  the  record  must  show  that  the  defendant  was 
present  during  his  trial  and  sentence.  There  is  no  presumption  of 
his  presence,  and  the  failure  of  the  record  to  show  it  is  fatal:  French 
V.  State,  85  Wis.  400,  39  Am.  St.  Eep.  855,  and  see  earlier  cases  cited 
in  cross-reference  note  thereto. 

If  the  Accused  in  a  Felony  Case  Absejits  Himself  during  the  trial,  the 
subsequent  proceedings  and  judgment  therein  are  without  jurisdic- 
tion and  void:  Emery  v.  State,  57  Tex.  Cr.  423,  136  Am.  St.  Rep.  988. 

If  d  Defendant  Absconds  Before  Verdict  Beturned  in  a  trial  for 
felony,  no  legal  verdict  can  be  received  or  rendered  during  his  ab- 
sence, and  a  judgment  entered  subsequently  upon  a  verdict  so  re- 
ceived is  null  and  void,  and  renders  the  whole  proceeding  a  mistrial. 
In  such  case  the  court  should  declare  a  mistrial  and  discharge  the 
jury  without  verdict:  Summeralls  v.  State,  37  Fla.  162,  53  Am.  St. 
Rep.  247.  In  capital  cases  the  defendant  must  be  personally  present 
at  all  times  in  the  course  of  his  trial,  and  when  anything  is  said  or 
done  affecting  him  as  to  the  charge  against  him  in  any  material 
respect:  State  v.  Kelly,  97  N.  C.  404,  2  Am.  St.  Rep.  299.  ' 

The  Presumption  of  the  Continuance  of  a  Fact  or  state  of  things, 
shown  to  exist,  applies  to  a  record  showing  the  presence  of  the  pris- 
oner in  court  at  the  commencement  of  each  day's  proceedings  in  the 
trial:  State  v.  Gibson,  67  W.  Va.  548,  68  S.  E.  295,  28  L.  R.  A.,  N.  S., 
965. 

Waiver  of  Eight. — In  felonies  less  than  capital,  the  defendant  has  the 
right  to  be  present  at  all  times,  but  he  may  personally  waive  this 
right.  His  counsel  cannot  waive  it  for  him:  State  v.  Kelly,  97  N.  C. 
404,  2  Am.  St.  Rep.  299;  and  one  who  is  on  recognizance  for  his 
appearance  on  a  charge  of  felony  less  than  capital,  and  who  is 
present  when  the  trial  begins,  but  flees  the  court  while  it  is  pending, 
waives  his  right  to  be  present  during  the  remainder  of  the  trial, 
and  is  not  entitled  to  be  discharged  or  to  have  a  new  trial  on 
account  of  his  absence:  State  v.  Kelly,  97  N.  C.  404,  2  Am.  St.  Rep. 
299.  To  grant  a  change  of  venue  in  a  felony  case  at  the  request 
of  the  defendant,  but  in  his  absence,  is  not  reversible  error:  Bond  v. 
State,  63  Ark.  504,  58  Am.  St.  Rep.  129. 

On  a  Trial  for  a  Misdemeanor,  where  the  defendant  and  his  counsel, 
without  leave,  voluntarily  retire  from  the  court  after  the  case  has 
been  submitted  to  the  jury  and  before  the  court  adjourned,  such 
leaving  operates  as  a  waiver  of  their  right  to  be  present  at  the 
rendition  of  the  verdict,  and  authorizes  the  court  to  receive  it  in  their 
absence:  State  v.  Waymire,  52  Or.  281,  132  Am.  St.  Rep.  099. 

The  Necessity  of  the  Personal  Presence  of  the  Accused  extends  only 
to  the  proceedings  in  the  trial  court.  His  presence  is  not  necessary 
at  the  hearing  or  determination  of  an  appeal:  State  v.  Jacobs,  107 
N.  C.  908,  22  Am.  St.  Eep.  912. 
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Absence  of  the  Judge  During  the  Trial  is  the  subject  of  a  note  to 
Scott  V.  State,  122  Am.  St.  Rep.  721.  If  the  judge  is  absent  from 
the  courtroom  and  out  of  sight  and  hearing  of  the  jury  during  an 
important  part  of  the  trial  of  a  criminal  case,  it  is  a  ground  for 
setting  aside  a  verdict  of  conviction:  Carney  v.  State,  47  Tex.  Cr. 
Rep.  5G6,  122  Am.  St.  Rep.  715;  but  the  mere  momentary  absence  of 
the  judge  from  the  courtroom  during  a  criminal  trial,  without  proof 
that  he  lost  control  of  the  proceedings,  or  that  anything  occurred 
during  his  absence  which  could  militate  against  the  rights  of  the 
accused,  is  not  ground  for  setting  aside  a  verdict  of  conviction;  Scott 
V.  State,  47  Tex.  Cr.  568,  122  Am.  St.  Rep.  717. 


TEGLER  V.  STATE. 
[3  Okl.  Cr.  595,  107  Pac.  949.] 

NEW  TBIAL — ^Death  of  Judge  Before  Settlement  of  Case- 
made. — Under  the  provisions  of  the  law  in  force  at  the  date  of  this 
trial,  the  judge  who  presided  at  the  trial  was  the  only  person  author- 
ized to  settle  and  sign  a  case-made,  and,  such  judge  having  died 
after  the  completion  of  the  trial  and  before  the  case-made  had  been 
settled  and  signed,  the  defendant,  without  fault  on  his  part,  was 
thereby  deprived  of  his  constitutional  right  to  present  a  comnlete 
appeal  to  this  court,  and  is  thereby  entitled  to  a  new  trial,     (p.  978.) 

(Syllabus  by  the  court.) 

J.  W.  Johnson  and  A.  N.  Munden,  for  the  appellant. 

Charles  L.  Moore,  assistant  attorney  general,  and  S.  H. 
Harris,  for  the  state. 

B95  pURMAN,  P.  J.  On  the  eleventh  day  of  April,  1908, 
Rudolph  Tegler,  the  defendant,  after  having  been  indicted 
and  tried,  was  by  the  judgment  and  sentence  of  the  thirteenth 
judicial  district  court  of  the  state  of  Oklahoma  adjudged  guilty 
of  the  crirfie  of  murder,  and  sentenced  to  imprisonment  in  the 
penitentiary  for  the  term  of  his  natural  life.  Motions  for  a 
new  trial  and  in  arrest  of  judgment  ^'"^^  had  been  previously 
made  and  overruled  and  exceptions  saved,  and  time  had  been 
given  to  make  and  serve  a  case-made.  The  trial  was  presided 
over  by  Honorable  J.  G.  Lowe,  one  of  the  regular  judges  of 
the  said  district  court,  but  before  the  case-made  was  prepared, 
served,  settled  and  allowed,  Judge  Lowe  departed  this  life. 
Subsequently  to  the  death  of  Judge  Lowe,  Honorable  Jho.  J. 
Carney  attempted  to  allow,  settle  and  sign  the  case-made,  as 
the  successor  in  office  of  Judge  Lowe.  The  record  shows  that 
this  attempted  settlement  of  the  case-made  was  done  with  the 
consent  of  counsel  who  represented  the  state  in  the  lower 
court.  The  appeal  is  now  before  us  on  transcript  of  the  rec- 
ord and  the  attempted  case-made. 
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Counsel  for  the  state  insist  that  this  court  cannot  consider 
the  attempted  case-made  contained  in  the  record  upon  the 
ground  that  "Judge  Lowe,  who  presided  at  the  trial,  was  the 
only  person  authorized  by  law  to  settle  and  sign  the  case-made, 
and  that  the  purported  case-made  is  a  mere  nullity,  and  is  no 
part  of  the  record,  and  cannot  be  considered  for  the  purpose 
of  determining  the  alleged  errors  sought  to  be  presented  by  it 
for  review."  In  the  case  of  Spray  v.  Territory,  6  Okl.  1,  37 
Pac.  1074,  the  supreme  court  of  the  territory  of  Oklahoma 
said:  "When  a  criminal  cause  is  brought  here  upon  writ  of 
error  or  appeal  in  such  a  manner  that  the  court  cannot  pass 
upon  the  substantial  rights  of  the  parties,  the  provisions  of 
the  statute  relating  thereto  must  be  strictly  complied  with. 
An  agreement  of  attorneys,  prescribing  the  time  or  manner  of 
taking  such  appeal  or  bringing  such  writ  of  error  here,  can- 
not be  substituted  in  lieu  of  the  provisions  of  the  statute." 

In  Bailey  v.  Territory,  9  Okl.  461,  60  Pac.  117,  the  su- 
preme court  of  the  territory  said:  "An  appeal  is  a  right  con- 
ferred by  the  organic  act,  but  the  manner  of  perfecting  an 
appeal  is  a  matter  of  statutory  regulation.  '*^''  The  criminal 
procedure  act  makes  specific  and  definite  provisions  for  the 
mode  of  taking  appeals  in  criminal  causes." 

Section  4742,  Wilson's  Revised  and  Annotated  Statutes,  in 
force  at  the  time  of  the  trial  in  this  case,  is  as  follows:  "The 
court  or  judge  may,  upon  good  cause  shown,  extend  time  for 
making  a  case  and  the  time  in  which  the  case  may  be  served; 
and  may  also  direct  notice  to  be  given  of  the  time  when  a 
case  may  be  presented  for  settlement  after  the  same  has  been 
made  and  served,  and  amendments  suggested,  which  when  so 
made  and  presented  shall  be  settled,  certified  and  signed  by 
the  judge  who  tried  the  cause,  and  the  case  so  settled  and  made 
shall  thereupon  be  filed  with  the  papers  in  the  cause;  and  in 
all  causes  heretofore  or  hereafter  tried,  when  the  term  of  oflfice 
of  the  trial  judge  shall  have  expired,  or  may  hereafter  expire 
before  the  time  fixed  for  making  or  settling  and  signing  a  case, 
it  shall  be  his  duty  to  certify,  sign  or  settle  the  case  in  all 
respects,  as  if  his  term  had  not  expired  ;  and  if  no  amendments 
are  suggested  by  the  opposing  party,  as  above  provided,  said 
ease  shall  be  taken  as  true  and  containing  a  full  record  of  the 
cause  and  certified  accordingly." 

This  statute  in  plain  and  mandatory  terms  provides  that  the 
ease-made  "shall  be  settled,  certified  and  signed  by  the  judge 
who  tried  the  cause."  There  was  then  no  provision  of  law 
permitting  any  other  judge  to  perform  his  duty.  It  is  there- 
fore plain  that  a  case-made  attempted  to  be  settled  by  any 
other  judge  would  be  void,  and  could  not  be  regarded  other- 
wise than  a  nullity.  It  is  true  that  the  special  session  of  the 
legislature  of  1910  did  amend  the  law  in  this  respect,  and 
that  in  the  future,  in  the  event  of  the  death  of  the  judge  who 
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tried  a  case,  the  case-made  may  be  settled  and  signed  by  his 
successor  in  oftice.  But  this  amendment  has  no  application 
to  the  case  before  us.  This  case  must  be  determined  by  the 
law  in  force  at  the  time  that  the  present  case-made  was  set- 
tled. The  attorney  general  is  therefore  correct  in  his  conten- 
tion, and  we  are  unable  to  consider  for  any  purposes  the 
attempted  case-made  contained  in  the  record. 

If  the  failure  to  have  a  case-made  incorporated  in  the  rec- 
ord in  the  manner  required  by  law  is  the  result  of  the  neglect 
or  fault  of  a  defendant,  or  of  those  who  represent  him,  then 
the  '^^^  defendant  could  not  be  heard  to  complain;  neither 
would  this  court  have  power  to  relieve  him  against  the  conse- 
quences of  such  failure.  But  this  is  not  the  state  of  facts 
which  is  now  before  us.  Here  there  is  no  case-made  in  the 
record,  owing  to  facts  for  which  the  defendant  and  his  coun- 
sel are  in  no  manner  responsible,  and  which  rendered  it 
impossible  to  comply  with  the  mandates  of  the  law.  Our 
constitution  recognizes  the  right  of  appeal  in'  criminal  cases, 
but  leaves  it  to  the  legislature  to  provide  the  means  and 
method  of  exercising  this  right.  We  are  bound  by  the  provi- 
sions of  law  regulating  appeals  provided  by  the  legislature. 
Shall  a  constitutional  privilege  conferring  a  substantial  right 
be  denied  because  some  unavoidable  accident  renders  the  provi- 
sion of  law  inadequate?  Is  it  not  the  sworn  duty  of  this 
court  to  secure  to  each  citizen  of  Oklahoma  the  full  and  unim- 
paired enjoyment  of  all  of  his  constitutional  rights,  it  matters 
not  how  humble,  poor  and  penniless  such  citizen  may  be? 
It  would  be  a  contemptible  farce  to  say  that  the  defendant 
in  this  case  had  been  granted  the  full  enjoyment  and  exercise 
of  his  rigli-t  of  an  appeal  to  this  court,  when,  owing  to  the 
death  of  Judge  Lowe,  it  had  become  out  of  the  power  of  the 
defendant  to  present  to  this  court  a  case-made  as  provided 
by  law,  containing  all  that  transpired  at  the  trial,  except  those 
matters  ^which  constitute  the  record  proper.  We  cannot  pass 
intelligently  upon  the  questions  presented  to  this  court  by  the 
record  proper,  unless  we  can  consider  the  facts  transpiring 
at  the  trial  and  the  testimony  of  the  witnesses.  This  we  can- 
not do  without  the  case-made.  This  defendant  has  the  con- 
stitutional right  to  have  this  court  consider  the  facts  of  this 
case,  and  the  legal  questions  involved  in  the  light  of  these 
facts,  and  of  all  that  transpired  at  the  trial,  and  he  cannot 
he  deprived  of  this  right  by  the  death  of  the  judge  who  tried 
the  case. 

The  record  shows  that  counsel  for  the  defendant  did  more 
than  the  law  required  or  provided  for  in  attempting  to  secure 
a  case-made.  This  certainly  should  not  be  charged  against 
them  as  a  waiver  of  the  constitutional  rights  of  their  client. 
In  Bailey  ^»»  v.  United  States,  3  Okl.  Cr.  175,  104  Pac.  917, 
25  L.  R.  A.,  N.  S.,  860,  Judge  Doyle,  speaking  for  this  court. 
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said:  "It  seems  to  be  well  established,  as  a  general  rule,  that 
where  a  defendant  has  done  all  that  the  law  requires  in  per- 
fecting his  appeal,  and  where  the  record  necessary  for  a  re- 
view of  the  case  is  lost  or  destroyed  while  in  the  custody  of  an 
officer  of  the  court,  in  order  to  prevent  a  possible  miscarriage 
of  justice  by  depriving  the  defendant  of  his  legal  right  of 
appeal,  a  new  trial  will  be  granted.  In  Crittenden  v.  Scher- 
merhom,  35  Mich.  370,  Chief  Justice  Cooley  said:  'Where 
a  party  has  lost  the  benefit  of  his  exceptions  from  causes  be- 
yond his  control,  it  is  proper  to  give  him  a  new  trial,  and 
this  we  have  done  in  some  cases  where  the  judge's  term  of 
office  expired  before  exceptions  could  be  settled. '  In  Borrows- 
cale  V.  Bosworth,  98  Mass.  34,  it  was  said:  'We  can  have  no 
doubt  that  where  a  party  has  regularly  taken  exceptions  in  a 
cause,  and  has  lost  the  benefit  of  them  without  fault  of  his 
own,  a  new  trial  may  be  granted.  He  has  a  right  by  law  to 
the  judgment  of  the  higher  court  upon  the  decision  by  which 
he  feels  himself  to  be  aggrieved,  and  a  new  trial  may  be  his 
only  remedy.'  In  the  case  of  Hume  v.  Bowie,  148  U.  S.  2-15, 
13  Sup.  Ct.  Rep.  582,  37  L.  ed.  438,  the  supreme  court  of  the 
United  States  recognized  the  general  rule,  and  said:  'Ordi- 
narily, where  a  party,  without  laches  on  his  part,  loses  the 
benefit  of  his  exceptions  through  the  death  or  illness  of  the 
judge,  a  new  trial  will  be  granted.*  In  the  case  of  State  v. 
Reed,  67  Mo.  36,  it  appeared  that  the  record  of  the  case  was 
defective,  and  upon  a  suggestion  by  the  appellant  of  a  diminu- 
tion of  the  record,  a  certiorari  was  awarded,  to  which  a  return 
was  made  to  the  effect  that  the  office  of  the  clerk  of  the  court 
had  been  broken  open,  and  nearly  all  of  the  papers  in  the 
case  stolen.  The  record  sent  up  in  obedience  to  the  certiorari 
was  therefore  more  defective  than  the  first.  In  consequence 
of  the  inability  to  obtain  a  perfect  record,  a  motion  filed  to 
reverse  the  judgment  on  that  ground  was  sustained.  In  the 
case  of  Ruston  v.  State,  15  Tex.  App.  336,  the  court  said :  '  It 
appears  that  the  defendant,  without  any  fault  or  negligence 
upon  his  part,  or  on  the  part  of  his  counsel,  has  been  deprived 
of  a  most  important  legal  right;  and,  such  being  the  case,  the 
judgment  of  conviction  will  be  reversed,  and  the  case  re- 
manded.' In  the  case  of  Fire  Assn.  v.  McNerney,  54  S.  W. 
1053,  a  case  decided  by  the  court  of  civil  appeals  of  Texas,  it 
appears  that  the  court's  instructions  to  the  jury  had  been 
destroyed  by  fire  subsequent  to  the  trial,  and  a  motion  was 
made  and  heard  to  substitute  "^**  an  instruction  in  place  of 
one  destroyed  as  a  basis  for  an  exception  to  such  charge  by 
the  appellant.  There  was  a  dispute  between  the  parties  as  to 
the  correctness  of  the  substituted  copy.  The  trial  court  re- 
fused to  substitute  the  charge  as  requested,  on  the  ground 
that  it  had  no  recollection  of  having  given  such  a  charge  as 
was  contended  for  by  the  defendant  in  error,  and  that  the 
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proof  offered  did  not  establish  the  charge  contended  for  by 
plaintiff  in  error.  The  court  said  with  reference  to  that  mo- 
tion: *We  are  of  the  opinion  that  if  the  court,  upon  a  hearing 
of  such  motion,  finds  it  impossible  to  supply  the  lost  papers 
(if  the  loss  is  not  due  to  appellant's  fault  or  negligence),  a 
new  trial  should  be  granted,  A  party  should  not  be  de- 
prived of  his  right  of  appeal  by  loss  of  the  record  due  to  an 
accident  not  chargeable  to  him. '  In  State  v.  Gaslin,  32  Neb. 
291,  49  N.  W.  353,  the  court  said:  'A  litigant  should  not  be 
deprived  of  the  right  to  have  his  case  heard  in  a  court  of  last 
resort  on  account  of  the  failure  of  the  official  stenographer  to 
furnish  him  a  copy  of  the  testimony.'  In  Sanders  v.  Norris, 
82  N.  C.  243,  the  court  said:  'The  defendant  is  entitled  to  his 
appeal,  and  has  lost  it  by  no  laches  on  his  part;  and  in  such 
cases  it  has  been  the  established  practice  in  this  court  to  order 
a  new  trial. '  In  the  case  of  Richardson  v.  State,  15  Wyo.  465, 
89  Pac.  1027,  12  Ann.  Cas.  1048,  Chief  Justice  Potter,  in  an 
able  opinion,  after  reviewing  the  authorities,  said:  'Incidental 
to  the  power  to  compel  a  correct  record  to  be  sent  up,  or  a  bill 
of  exceptions  to  be  settled,  is  the  power,  as  it  seems  to  us,  of 
ordering  a  new  trial  of  the  cause,  where  it  is  made  to  appear 
that  the  only  record  in  the  cause  has  been  destroyed  without 
possibility  of  substitution  through  no  fault  on  the  part  of  the 
appellant,  or  where,  without  fault  on  the  part  of  the  appellant 
or  his  counsel,  but  solely  because  of  the  neglect  or  delay  of 
some  court  official,  or  some  accident  or  act  of  Providence  for 
which  no  one  is  responsible,  it  has  become  impossible  for  a  bill 
of  exceptions  to  be  settled,  without  which  the  errors  com- 
plained of  cannot  be  considered.'  " 

The  judgment  against  the  defendant  is  reversed  solely  upon 
the  ground  that,  owing  to  the  death  of  Judge  Lowe,  the  de- 
fendant has  been  deprived  of  the  exercise  of  his  constitutional 
right  to  have  his  appeal  fully  considered  by  this  court. 

The  instructions  given  to  the  jury  which  constitute  a  part 
of  the  record  proper  are  open  to  a  number  of  criticisms,  but 
we  cannot  intelligently  determine  these  matters  unless  we 
could  consider  them  in  connection  with  the  facts  of  the  case. 
An  erroneous  instruction  ®^*  which  might  become  material 
and  result  in  reversal,  under  one  state  of  facts,  might  be  harm- 
less, and  not  be  ground  for  reversal  under  a  different  state 
of  facts.  Hence  the  importance,  or  rather  necessity,  of  a  case- 
made  in  determining  appeals ;  and  as  there  is  no  case-made  in 
this  case,  through  no  fault  of  the  defendant  or  his  counsel, 
manifest  justice  requires  that  the  judgment  of  conviction  be 
reversed  and  the  cause  remanded  for  a  new  trial. 

Doyle  and  Owen,  Judges,  concur. 


Loss  of  Becord  on  Appeal. — Where  a  convicted  defenrlant  perfects  Ma 
appeal  to  a  court  of  last  resort,  and  the  record  in  the  cause  becomes 
lost  or  destroyed  without  fault  on  the  part  of  the  defendant  or  his 
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counsel,  and  the  record  cannot  be  substituted,  a  motion  to  reverse  the 
judgment  and  grant  a  new  trial  is  properly  awarded  to  prevent  a 
miscarriage  of  justice  or  the  deprivation  of  the  legal  right  of  appeal: 
Bailey  v.  United  States,  3  Okl.  Cr.  175,  104  Pac.  917,  25  L.  R. 
A.,  N.  S.,  860,  citing  Crittenden  v.  Schermerhorn,  35  Mich.  370; 
Borrowscale  v.  Bosworth,  98  Mass.  34;  State  v.  Reed,  67  Mo.  36; 
Ruston  v.  State,  15  Tex.  App.  336;  Fire  Assn.  v.  McNerney  (Tex. 
Civ.  App.),  54  S.  W.  1053;  State  v.  Gaslin,  32  Neb.  291,  49  N.  W. 
353;  Sanders  v.  Norris,  82  N.  C.  243;  Richardson  v.  State,  15  Wyo. 
465,  89  Pac.  1027,  12  Ann.  Cas.  1048. 

Death  of  Judge. — Ordinarily,  where  a  party,  without  laches  on  his 
part,  loses  the  benefit  of  his  exceptions  through  the  death  or  illness 
of  the  judge,  a  new  trial  will  be  granted:  Hume  T.  Bowie,  148  U.  S. 
245,  13  Sup.  Ct.  Eep.  582,  37  L.  ed.  438. 


GILMORE  V.  STATE. 

[3  Okl.  Cr.  639,  108  Pac.  416.] 

PARDON — Grant  Pending  Appeal. — A  Pardon  Granted  and  ac- 
cepted after  conviction  and  pending  an  appeal  in  the  criminal  court 
of  appeals  is  valid  under  constitution,  article  6,  section  10,  wherein 
the  governor  is  empowered  to  grant,  after  conviction,  reprieves,  com- 
mutations, paroles  and  pardons,     (pp.  982,  984.) 

PARDON. — The  Term  "Conviction,"  in  Article  6,  section  10, 
of  the  constitution,  denotes  the  final  judgment  of  the  trial  court,  upon 
a  plea  of  or  verdict  of  guilty,     (pp.  982,  984.) 

APPEAI* — Dismissal. — Where    a   Pardon   is   Granted    and    ac- 
cepted, and  brought  to  the  attention  of  this  court  pending  an  appeal, 
the  appeal  will  be  dismissed,     (pp.  982,  983,  984.) 
(Syllabi  by  the  court.) 

R.  B.  Forrest,  for  the  appellant. 

Chas.  West,  attorney  general,  and  Chas.  L.  Moore,  assistant 
attorney  general,  for  the  state. 

®3®  DOYLE,  J".  Plaintiff  in  error  was  convicted  in  the 
county  court  of  Canadian  county  for  the  crime  of  conducting 
a  public  gambling  house,  and  was  sentenced  to  pay  a  fine  of 
five  hundred  dollars,  and  to  serve  a  term  of  thirty  days  in  the 
county  jail,  from  which  judgment  he  appealed  to  this  court. 

While  the  case  was  still  pending  in  this  court,  the  acting 
governor  granted  an  unconditional  pardon  to  the  plaintiff  in 
error,  and  he  has  filed  a  certified  copy  of  said  pardon  in  this 
court,  the  material  part -of  which  reads  as  follows: 

"Whereas,  it  appears  from  the  court  records  that  the  said 
Hollis  Gilraore  was  indicted  by  the  grand  jury  on  his  own  tes- 
timony in  violation  of  his  constitutional  rights,  and  pardon 
has  ^**  been  recommended  by  Judge  John  J.  Carney  and 
Hon.  B.  W.  Riley :  Now,  therefore,  I,  George  W.  Bellamy, 
acting  Governor  of  the  state  of  Oklahoma,  by  virtue  of  the 
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authority  vested  in  me  by  law,  do  hereby  grant  unto  the  said 
Hcllis  Gilmore  a  pardon  of  the  said  offense,  to  take  effect 
immediately,  restoring  unto  the  said  Ilollis  Gilmore  all  of 
the  rights  of  citizenship.  In  witness  whereof,  I  have  hereunto 
set  my  hand  and  caused  to  be  affixed  the  great  seal  of  the 
state  of  Oklahoma,  at  Guthrie,  this  1st  day  of  April,  A.  D. 
1910." 

The  question  now  presented  in  this  case  is.  Has  there  been 
a  conviction  of  the  plaintiff  in  error  within  the  meaning  of 
the  constitution,  so  that  executive  clemency  may  be  invoked? 

Section  10,  article  6,  of  the  constitution,  provides:  "The 
governor  shall  have  power  to  grant,  after  conviction,  re- 
prieves, commutations,  paroles,  and  pardons  for  all  offenses, 
except  cases  of  impeachment,  upon  such  conditions  and  with 
such  restrictions  and  limitations  as  he  may  deem  proper,  sub- 
ject to  such  regulations  as  may  be  prescribed  by  law.  He 
shall  communicate  to  the  legislature  at  each  regular  session 
each  case  of  reprieve,  commutation,  parole  or  pardon,  granted, 
stating  the  name  of  the  convict,  the  crime  of  which  he  was 
convicted,  the  date  and  place  of  conviction  and  the  date  of 
commutation,  pardon,  parole,  or  reprieve," 

As  we  view  it,  an  appeal  pending  in  this  court  does  not  de- 
prive the  governor  of  the  power  to  grant  a  pardon  to  the  ap- 
pellant. In  its  ordinary  sense,  the  term  "conviction"  is  used 
to  designate  that  particular  stage  of  a  criminal  prosecution, 
when  a  plea  of  guilty  is  entered  in  open  court,  or  a  verdict  of 
guilty  is  returned  by  a  jury.  But  in  a  strict  legal  sense,  it 
denotes  the  final  judgment  of  the  court.  Chief  Justice  Mar- 
shall defines  "conviction  "  as  "a  technical  term  applicable 
to  judgment  in  a  criminal  prosecution."  A  conviction  within 
the  meaning  of  the  constitution  is  an  adjudication  that  the 
accused  is  guilty.  It  imports  the  final  consummation  of  the 
prosecution,  from  the  complaint  to  the  judgment  of  the  court 
by  sentence.  And  where  an  appeal  is  taken  to  this  court,  and, 
pending  appeal,  a  pardon  is  granted  and  accepted,  the  appel- 
lant thereby  waives  all  his  rights  ^^  upon  the  appeal,  and 
when  brought  to  the  attention  of  this  court  the  appeal  will  be 
dismissed. 

In  the  case  of  Commonwealth  v.  Lockwood,  109  Mass.  323, 
12  Am.  Rep.  699,  Justice  Gray,  concluding  a  very  learned  and 
elaborate  discussion  of  the  question,  wherein  he  cites  many 
instances  where  the  pardoning  power  has  been  invoked  after 
conviction,  and  while  the  cases  were  pending  in  the  court  of 
review,  said:  "It  was  argued  for  the  commonwealth  that  the 
defendant  could  not  be  said  to  be  convicted  at  the  time  when 
this  pardon  was  granted,  because  a  bill  of  exceptions  was  then 
pending  in  this  court  to  the  rulings  under  which  he  had  been 
found  guilty,  and  that,  after  pleading  the  pardon,  he  might 
still  prosecute  his  exceptions,  and,  if  they  should  be  sustained, 
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have  the  verdict  set  aside.  But  it  is  within  the  election  of  the 
defendant  whether  he  will  avail  himself  of  a  pardon  from 
the  executive — be  the  pardon  absolute  or  conditional.  If  he 
does  not  plead  the  pardon  at  the  first  opportunity,  he  waives 
all  benefit  of  the  pardon ;  if  he  does  so  plead  it,  he  waives  all 
other  grounds  of  defense :  Staunf .  P.  C.  150 ;  J.  Kelying,  25 ; 
4  Blackstone's  Commentaries,  402;  United  States  v.  Wilson, 
7  Pet.  150,  8  L.  ed.  640.  The  pleading  of  the  pardon  in  the 
superior  court  would  therefore  be  ipso  facto  a  waiver  of  his 
exceptions." 

In  the  case  of  State  v.  Alexander,  76  N.  C.  231,  22  Am.  Kep. 
675,  the  court  said:  "At  common  law  the  crown  exercised  the 
power  of  pardon  at  any  time.  The  consequence  was  that 
crimes  were  smothered.  The  facts  were  not  brought  to  light. 
The  person  charged  was  not  brought  before  the  public  and 
required  to  answer  the  charge,  and,  of  course,  the  public  were 
dissatisfied.  But  under  our  constitution  and  statute,  the 
person  charged  must  be  brought  before  the  public  in  a  public 
trial  and  face  his  accusers,  and  all  the  facts  must  appear,  and 
the  jury  must  find  him  guilty,  and  the  court  must  sentence 
him.  If  then  he  will  ask  for  pardon,  he  cannot  deceive  the 
pardoning  power.  The  public  are  in  possession  of  the  facts 
and  can  resist  his  application.  Nor  is  the  pardoning  power 
any  longer  irresponsible  to  the  public,  because  he  has  to  report 
the  facts  and  his  reasons  for  exercising  the  power.  It  is  not 
denied  that  a  pardon  granted  under  these  circumstances  is 
valid ;  but  the  objection  made  is  that  these  prerequisites  do  not 
exist  in  this  case,  for  although  the  defendant  has  **^^  been 
regularly  charged,  tried,  found  guilty  by  the  jury,  and  sen- 
tenced by  the  court,  thereby  bringing  his  case  within  the  con- 
stitutional provisions,  yet  he  took  it  out  of  the  provision  by 
appealing  to  the  supreme  court,  which  appeal  vacated  the 
sentence  or  judgment;  and  so  there  was  no  'conviction'  re- 
maining, and  therefore  the  pardon  is  invalid  as  wanting  a 
'conviction'  to  support  it.  And  this  brings  us  to  the  construc- 
tion of  the  constitution  as  to  what  is  meant  by  'conviction.' 
Does  it  mean  the  verdict  of  the  jury,  or  the  sentence  of  the 
court,  or  the  verdict  and  sentence  both?  The  word  is  ordi- 
narily used  to  denote  the  verdict  of  the  jury,  guilty.  How 
did  the  jury  find?  Guilty;  or,  they  convicted  him.  What 
did  the  judge  do?  Sentenced  him  to  be  hanged.  This  is  the 
language  ordinarily  used  in  such  matters,  both  in  conversa- 
tion and  in  books,  law.  and  literary.     It  is  never  said  that  the 

jury  sentenced  him,  nor  that  the  judge  convicted  him 

Nothing  can  be  a  conviction  but  the  verdict  of  the  jury.  Take 
that  to  be  so,  still,  inasmuch  as  the  constitution,  in  the  same 
section  in  which  it  authorizes  the  governor  to  pardon  'after 
conviction,'  requires  him  to  report  to  the  General  Assembly 
not  only  the  conviction  but  the  sentence,  is  it  not  intended 
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that  there  shall  be  a  sentence  to  report,  else  how  can  he  report 
itt  And  if  the  appeal  vacates  the  sentence,  then  there  is  no 
sentence  to  report;  and  so  there  is  no  sentence  to  support  the 
pardon.  Technically,  that  would  seem  to  be  so;  but  it  is  a 
refinement  merely.  Suppose  the  defendant  in  his  application 
for  pardon  should  say:  *I  was  convicted  of  murder  and  sen- 
tenced to  be  hanged.  I  appealed  to  the  supreme  court,  but 
I  abandon  the  appeal  and  pray  for  a  pardon.'  ]\Iight  not 
the  governor  pardon  him  and  in  his  report  say  that  the  appli- 
cant had  been  convicted  of  murder  and  sentenced  to  be 
hanged  and  appealed  to  the  supreme  court,  but  abandoned 
his  appeal  and  prayed  for  pardon,  and  that  he  had  pardoned 
him  because  he  was  satisfied  that  he  was  innocent?  "Would 
not  that  substantially  comply  with  the  constitution  to  say 
that  he  had  been  convicted  and  that  he  had  been  sentenced? 
It  is  insisted  that  the  object  is  not  to  pardon  him  while  he  is 
making  defense,  nor  until  he  surrenders  and  begs  for  merc5^ 
If  that  were  true,  still  does  he  not  surrender  and  beg  for 
mercy  when  he  abandons  his  appeal  and  prays  for  pardon? 
But  it  is  not  always  true  that  the  defendant  ought  to  be  ex- 
pected to  surrender  and  beg  for  mercy.  There  are  cases 
where  he  has  been  improperly  convicted  and  asks,  not  for 
mercy,  but  for  justice":  See,  also.  Commonwealth  v.  Kilev, 
150  Mass.  325.  23  N.  E.  55;  Smith  «43  ^  gt^te,  6  Lea  (74 
Tenn.),  637;  Ilackett  v.  Freeman,  103  Iowa,  296,  72  N.  W. 
528;  Manlove  v.  State,  153  Ind.  80,  53  N.  E.  385;  Ex  parte 
Garland,  4  Wall.  333,  18  L.  ed.  366. 

Applying  the  principles  of  law  stated  in  the  foregoing  cases 
to  the  questions  involved,  we  are  of  opinion  that  the  restric- 
tion imposed  in  the  constitutional  provision  upon  the  exercise 
of  the  pardoning  power  does  not  apply  to  cases  where  there 
has  been  a  conviction  in  the  trial  court  and  an  appeal  taken 
therefrom. 

The  language  of  the  statute  providing  for  appeal  is  (sec- 
tion 69^,  Snyder's  Statutes)  :  "If  the  crime  of  which  the 
defendant  is  convicted  be  a  bailable  one,  the  court  shall  at 
the  time  of  entering  judgment  notify  the  defendant  of  his 
right  to  an  appeal,"  etc. 

There  manifestly  the  judgment  and  sentence  is  considered 
to  be  the  conviction. 

Therefore,  it  is  considered  that  the  appeal  be,  and  the  same 
is  hereby,  dismissed,  and  the  cause  remanded  to  the  county 
court  of  Canadian  county. 

Furman,  Presiding  Judge,  and  Richardson,  Judge,  concur. 


A  Pardon  can  he  Granted  Only  After  Conviction  by  the  judgment  of 
a  court:  Campion  v.  Gillan,  79  Neb.  364,  126  Am.  St.  Rep.  667.  A 
pardon  may  be  granted  after  conviction  and  before  sentence  while 
a   review   by   the   supreme   court   is   pending   on   exceptions,   as   the 
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acceptance  of  the  pardon  by  the  defendant  is  an  admission  of  guilt 
and  a  waiver  of  his  exceptions:  People  v.  Marsh,  125  Mich.  410,  84 
Am.  St.  Eep.  584;  State  v.  Alexander,  76  N.  C.  231,  22  Am.  Eep. 
675;  or  after  a  verdict  of  guilty  and  before  sentence:  Commonwealth 
V.  Lockwood,  109  Mass.  323,  12  Am.  Eep.  699. 

A  Statutory  Provision  for  Pardon  may  be  made,  although  the  power 
to  grant  pardons  is  vested  in  the  governor,  as  that  one  who,  as  a 
witness  for  the  state,  testifies  regarding  a  lynching  shall  be  altogether 
pardoned  of  any  and  all  participation  therein:  State  v.  Bowman,  145 
N.  C.  452,  122  Am.  St.  Eep.  464. 

The  Offenses  Subject  to  the  Pardoning  Power  by  the  governor  are  con- 
sidered in  the  notes  to  State  v.  Mclntyre,  59  Am.  Dec.  573;  State  V. 
Nichols,  7  Am.  Kep.  600. 


JACOBS  V.  STATE. 

[3  Okl.  Cr.  648,  108  Pac.  429.] 

APPEAL — Escape  of  Prisoner  Pending— Right  to  Review. — 
Where  a  defendant  has  been  convicted  of  murder  and  sentenced  to 
imprisonment  for  life  at  hard  labor  in  the  state  penitentiary,  and 
perfects  an  appeal  to  this  court,  and  while  said  appeal  is  pending 
makes  his  escape  from  the  custody  of  the  law,  he  thereby  waives  his 
right  of  having  said  conviction  reviewed  by  this  court,     (pp.  986,  987.) 

APPEAL — Escape  of  Prisoner  Fending — Dismissal  of  Appeal. 
The  criminal  court  of  appeals  will  not  consider  an  appeal,  unless  the 
defendant  is  where  he  can  be  made  to  respond  to  any  judgment  or 
order  which  may  be  rendered  in  the  case,  and  where  the  defendant 
makes  his  escape  from  the  custody  of  the  law,  or  is  at  large,  as  a 
fugitive  from  justice,  this  court  will  on  motion  dismiss  his  appeal, 
(p.  987.) 

(Syllabi  by  the  court.) 

Geo.  W.  Partridge,  for  the  plaintiff  in  error. 

Chas.  West,  attorney  general,  and  Chas.  L.  Moore,  assistant 
attorney  general,  for  the  state. 

®*®  DOYLE,  J.  Melvin  M.  Jacobs,  plaintiff  in  error,  was 
convicted  of  murder.  His  conviction  was  had  upon  an  indict- 
ment returned  at  the  March,  1909,  term  of  the  district  court 
of  the  twentieth  judicial  district,  held  within  and  for  Alfalfa 
county,  wherein  said  indictment  charged  that  he  did  on  the 
first  day  of  February,  1909,  with  malice  aforethought,  kill 
and  murder  one  Arthur  L.  Strole,  by  shooting  him  with  a 
pistol.  '  Upon  this  trial  the  jury  returned  a  verdict  of  guilty 
and  assessed  the  penalty  at  imprisonment  for  life  at  hard 
labor  in  the  state  penitentiary.  April  1,  1909,  the  court  pro- 
nounced judgment  and  sentence  in  accordance  with  the  ver- 
dict. From  which  judgment  and  sentence  an  appeal  was 
taken  by  filing  in  this  court  petition  in  error,  with  case-made 
attached,  July  28,  1909.  In  the  meantime  plaintiff  in  error 
was  committed  to  the  county  jail  of  Garfield  county.     At  this, 
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the  March  term  of  this  court,  said  cause  was  orally  argued 
and  submitted  on  briefs  and  argument.  On  April  4,  1910, 
there  was  filed  in  the  case  a  motion  of  the  attorney  general  on 
behalf  of  the  state  to  dismiss  the  appeal,  which  motion,  omit- 
ting the  formal  parts,  is  as  follows : 

"Comes  now  the  Attorney  General  for  and  upon  behalf  of 
the  state  of  Oklahoma,  and  informs  the  court  that  heretofore, 
to  wit,  on  April  1,  1910,  the  plaintiff  in  error,  Melvin  M. 
Jacobs,  being  confined  in  the  county  jail  of  Garfield  county, 
Okla.,  for  safe-keeping,  awaiting  the  disposition  of  his  appeal 
herein,  did  then  and  there  wilfully  and  unlawfully  effect  his 
escape  from  said  jail  by  forcibly  breaking  therefrom,  and  is 
now  at  large,  a  fugitive  from  justice,  all  of  which  appears  from 
the  affidavit  of  the  sheriff  of  said  Garfield  county,  the  keeper 
of  said  jail,  and  having  at  the  time  the  lawful  custody  of  the 
accused,  which  said  affidavit  is  hereto  attached,  marked -'Ex- 
hibit A,'  and  made  a  part  of  this  motion.  Wherefore  the 
Attorney  General  says  that,  under  the  law  and  the  rulings  of 
this  court,  the  plaintiff  in  error  has  forfeited  his  right  to  an 
appeal,  and  in  legal  effect  has  abandoned  the  same,  in  that 
he  now  refuses  to  submit  himself  to  undergo  such  judgment 
as  may  be  rendered  herein." 

Attached  to  said  motion,  as  "Exhibit  A"  is  the  affidavit  of 
S.  C.  Campbell,  sheriff  of  Garfield  county,  the  material  part 
of  which  is  as  follows: 

^^^  "S.  C.  Campbell,  of  lawful  age,  being  first  duly  sworn, 
on  his  oath  state:  That  he  is  the  duly  elected,  qualified,  and 
acting  sheriff  of  Garfield  county,  Okla.,  and  has  been  such  at 
all  times  hereinafter  mentioned.  That  on  the  1st  day  of 
April,  1909,  one  Melvin  M.  Jacobs  was  sentenced  to  life  im- 
prisonment by  the  district  court  of  Alfalfa  county,  Okla.,  and 
thereafter  was  committed  to  the  custody  of  affiant  as  sheriff 
of  Garfield  county,  pending  the  appeal  of  said  Melvin  M. 
Jacobs.  That  on  the  1st  day  of  April,  1910,  the  said  Melvin 
M.  Jacobs  by  sawing  the  clasp  off  of  the  window  bars,  escaped 
from  the  Garfield  county  jail  and  is  now  at  large  and  has  not 
yet  by  affiant  been  apprehended.  That  a  copy  of  the  commit- 
ment under  which  affiant  has  held  the  said  Melvin  M.  Jacobs 
is  hereto  attached  and  made  a  part  of  this  affidavit." 

Upon  the  facts  stated  the  principles  of  law  are  the  same 
as  in  the  case  of  Tyler  v.  State,  3  Okl.  Cr.  179,  104  Pac.  919, 
26  L.  R.  A.,  N.  S.,  921,  wherein  this  court  said:  "From  a 
review  of  the  authorities  we  are  convinced  that  it  is  no-  part 
of  our  duty  as  an  appellate  court  to  consider  or  review  the 
judgment,  orders  and  rulings  of  which  he  complains,  while 
he  is  at  large  as  an  escaped  convict.  Such  has  been  the  uni- 
form holding  of  the  courts  of  la.st  resort  in  other  jurisdic- 
tions, and  it  meets  our  full  approval The  appellant, 

by  escaping  from  jail,  where  he  was  being  held  pending  a  de- 
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termination  of  his  appeal  to  this  court,  has  voluntarily  with- 
drawn himself  from  the  jurisdiction  of  the  court.  So  far  as 
he  has  any  right  to  be  heard  under  the  constitution  and  the 
statute  before  this  court,  he  must  be  deemed  to  have  waived  it 
by  escaping  from  the  custody  of  the  law.  Where  a  person 
convicted  of  a  felony  has  escaped  from  the  custody  of  the 
law,  no  order  or  judgment,  if  any  should  be  made,  can  be 
enforced  against  him,  and  appellate  courts  will  not  give  their 
time  to  proceedings  which,  for  their  effectiveness,  must  de- 
pend upon  the  consent  of  an  escaped  convict.  AVhile  we  find 
no  express  provision  of  our  statute  authorizing  a  dismissal 
of  an  appeal  in  a  criminal  case  for  the  reason  stated  in  the 
present  motion,  we  are  of  opinion  that  the  appellant  by  his 
own  act  has  waived  the  right  to  have  his  case  considered  and 
determined.  In  this  conclusion  we  are  sustained  by  the  au- 
thorities quoted,  and  many  others." 

The  doctrine  of  the  Tyler  case  is  approved,  and  on  the 
authority  of  that  case  the  motion  of  the  attorney  general  to 
^^^  dismiss  the  appeal  is  sustained  and  the  case  remanded  to 
the  district  court  of  Alfalfa  county,  with  direction  to  have 
the  judgment  and  sentence  carried  into  execution. 

Furman,  Presiding  Judge,  and  Richardson,  Judge,  concur. 


A  Prisoner's  Eight  to  Appeal  While  a  Fugitive  from  Justice  is  the 
subject  of  a  note  to  State  v.  Plazencia,  41  Am.  Dec.  271.  The  author- 
ities are  not  entirely  harmonious  on  the  question  whether  a  fugitive 
from  justice  loses  his  right  of  appeal.  It  has  been  held  that  the 
court  will  not  hear  the  appeal  of  one  who  has  been  convicted  and 
has  escaped:  Warwick  v.  State,  73  Ala.  486,  49  Am.  Eep.  59;  McGowan 
V.  People,  104  111.  100,  44  Am.  Eep.  87;  Wilson  v.  Commonwealth, 
10  Bush,  526,  19  Am.  Rep.  76;  People  v.  Genet,  59  N.  Y.  80,  17  Am. 
Eep.  315;  and  see  Brouk  v.  Brouk,  46  Fla.  474,  110  Am.  St.  Eep 
101.  On  the  other  hand,  it  has  been  held  that  fleeing  from  justice 
neither  destroys  nor  impairs  a  party's  right  to  appeal  from  a  judg- 
ment against  him:  State  v.  Plazencia,  6  Eob.  441,  41  Am.  Dec.  271; 
and  in  other  cases  that  the  appellate  court  may,  at  its  discretion, 
either  dismiss  or  hear  the  appeal:  State  v.  Cedy,  119  N.  C.  908,  56 
Am.  St.  Eep.  692;  State  v.  Jacobs,  107  N.  C.  772,  22  Am.  St.  Eep.  912. 

A  Statute  Which  Provides  That  upon  Conviction  and  Sentence  for  a 
crime  punishable  by  death  or  imprisonment  for  life  the  crime  is  not 
bailable,  and  that  in  all  cases  where  the  sentence  is  for  a  crime  not 
bailable  the  appeal  shall  suspend  execution  until  the  matter  is  de- 
termined, and  the  defendant  in  the  meantime  shall  be  confined  to  the 
state  prison,  is  not  unconstitutional:  Ex  parte  Mingle,  2  Okl,  Cr.  708, 
104  Pac.  68;  Ex  parte  Haikey,  3  Okl.  Cr.  66,  104  Pac.  377. 
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IN  RE  FRALEY. 

[3  Okl.  Cr.  719,  109  Pac.  295.] 

HOMICIDE  —  Eeduction  to  Manslaughter — Cooling  Time. — In 
determining  whether  a  homicide  is  reduced  from  murder  to  man- 
slaughter, the  question  is  not  only.  Did  the  defendant's  passion  en- 
gendered by  a  sufficient  provocation  in  fact  cool?  But  also,  Was 
the  time  intervening  between  the  giving  of  the  provocation  and  the 
Icilling  sufficient  for  the  passion  of  a  reasonable  man  to  cool!  An 
affirmative  answer  to  either  question  precludes  a  reduction  of  the 
homicide  to  manslaughter,     (p.  990.) 

HOMICIDE — Reductiom  to  Manslaughter — Cooling  Time. — If  a 
fatal  wound  be  inflicted  immediately  following  a  sufficient  provoca- 
tion given,  then  the  question  as  to  whether  the  defendant's  passion 
thereby  aroused  had  in  fact  cooled,  or  as  to  whether  a  sufficient  time 
had  elapsed  in  which  the  passion  of  a  reasonable  man  would  have 
cooled,  is  a  question  of  fact  to  be  determined  upon  a  consideration 
of  all  the  facts  and  circumstances  in  evidence;  but  when  an  unrea- 
sonable period  of  time  has  elapsed  between  the  provocation  and  the 
killing,  the  court  is  authorized  to  say  as  a  matter  of  law  that  the 
cooling  time  was  sufficient,     (pp.  990,  991.) 

HOMICIDE — Revenge. — A  Deliberate  Killing  Committed  in  re- 
venge for  an  injury  inflicted  in  the  past,  either  near  or  remote,  is 
murder,     (p.  991.) 

BAIL — Right  to  on  Habeas  Corpus — Burden  of  Proof. — Upon 
an  application  for  bail  by  writ  of  habeas  corpus  after  commitment 
for  a  capital  offense,  the  burden  is  upon  the  petitioner  to  show  facts 
sufficient  to  entitle  him  to  bail  when  those  facts  do  not  appear  from 
the  evidence  adduced  on  the  part  of  the  prosecution,     (p.  991.) 

BAIL — Presumption. — When  the  Homicide  is  Proven  or  ad- 
mitted, the  court  on  an  application  for  bail  will  not  presume  for  the 
prisoner  either  justification  or  mitigation  merely  because  the  evidence 
for  the  prosecution  fails  to  show  their  absence.  Unless  the  evidence 
for  the  prosecution  shows  the  presence  of  facts  tending  to  justify, 
excuse  or  mitigate  the  offense,  the  burden  is  on  the  petitioner  to  show 
them.     (p.  991.) 

BAIL — Injury  from  Confinement — Opinion  of  Physicians. — Affi- 
davits of  physicians  stating  that  in  their  opinion  confinement  in  jail 
will  result  disastrously  to  the  petitioner,  and  which  state  no  facts 
upon  whirfh  such  opinion  is  based,  make  no  sufficient  showing  for  the 
admission  of  the  prisoner  to  bail.     (p.  992.) 

BAIL. — Evidence  Examined  and  held  to  justify  the  refusal  of 
bail.     (p.  992.) 

(Syllabi  by  the  court.) 

D.  A.  ^IcDougal  and  Boone,  Leahy  &  McDonald,  for  the 
petitioner. 

Chas.  West,  attorney  general,  Smith  G.  Matson,  assistant 
attorney  general,  and  L.  F.  Roberts,  for  the  state. 

"0  RICHARDSON,  J.  This  is  an  original  application  in 
this  court  by  M.  F.  Fraley  for  a  writ  of  habeas  corpus,  by 
which  he  seeks  to  be  let  to  bail  pending  the  final  hearing  and 
determination  of  a  charge  of  murder  filed  against  him  in 
Osage  county.     The  writ  was  allowed,  and  was  made  return- 
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able  on  May  6,  1910,  on  whicli  day  the  respondent,  R.  A.  Cor- 
rell,  sheriff  of  Osage  county,  filed  his  return  thereto.  On 
said  day  written  stipulations  were  also  filed  in  this  court  by 
the  attorneys  for  the  petitioner  and  the  state  stipulating  and 
agreeing  that  on  April  11,  1910,  a  complaint  was  filed  against 
petitioner  before  E.  L.  McCain,  a  justice  of  the  peace  in  and 
for  Osage  county,  charging  petitioner  with  the  murder  of 
one  Dan  Parker,  upon  which  complaint  a  warrant  of  arrest 
was  duly  issued  and  served;  that  on  April  22,  1910,  peti- 
tioner's examining  trial  was  held  before  said  justice  of  the 
peace,  upon  the  conclusion  of  which  petitioner  was  committed 
without  bail  to  answer  a  charge  of  murder  in  the  district 
court;  that  the  presence  of  the  petitioner  before  this  court  is 
waived;  and  that  this  court  shall  hear  and  determine  this 
application  upon  a  transcript  of  the  testimony  taken  at  the 
preliminary  hearing  and  upon  certain  affidavits  here  pre- 
sented. 

Petitioner  contends  that  he  should  be  let  to  bail,  first,  be- 
cause the  proof  of  his  guilt  of  a  capital  offense  is  not  evident 
or  the  presumption  thereof  great ;  and  second,  that  if  his  guilt 
is  ''^^  evident,  the  circumstances  are  such  that  the  court 
should  nevertheless  exercise  its  discretion  and  admit  the  peti- 
tioner to  bail. 

Petitioner  did  not  testify  in  the  examining  trial,  nor  were 
any  witnesses  introduced  in  his  behalf.  The  testimony  taken, 
which  is  uncontradicted  in  this  court,  shows  that  the  deceased, 
Dan  Parker,  on  April  11,  1910,  was  sitting  upon  or  leaning 
against  a  railing  in  front  of  a  drug-store  in  the  city  of  Paw- 
huska;  that  he  had  been  in  that  position  for  some  ten  or 
fifteen  minutes  engaged  in  conversation  with  some  gentleman 
beside  him  in  regard  to  the  sale  of  certain  walnut  timber; 
that  the  petitioner  came  around  .the  corner,  walked  up  in 
front  of  the  deceased,  said  "Hello,  Dan,"  and  without  further 
warning  immediately  fired  two  shots  into  the  deceased  in  quick 
succession ;  that  the  deceased  jumped  up,  threw  up  his  hands, 
staggered,  and  fell  off  the  sidewalk.  The  petitioner  there- 
upon walked  around  an  obstruction  and  fired  four  more  shots 
into  the  deceased;  that  the  petitioner  then  walked  off,  and 
after  going  some  distance,  turned  and  came  back,  and  put- 
ting his  pistol  close  to  the  head  of  the  deceased,  snapped  it 
a  time  or  two  and  said:  "You  damned  son  of  a  bitch,  I  told 
you  I'd  kill  you;  you  killed  my  boy."  The  substance  of  the 
foregoing  facts  are  testified  to  positively  by  seven  eye-wit- 
nesses, and  they  stand  in  the  record  undisputed.  It  is  further 
shown  that  after  the  deceased  fell  off  the  sidewalk  his  pistol 
fell  out  of  his  pocket;  but  the  evidence  nowhere  tends  to 
show  that  the  deceased  ever  at  any  time  had  his  pistol  in  his 
hand,  or  that  he  ever  made  any  effort  or  demonstration  to 
draw  it     No  previous  conversation  or  difficulty  of  any  kind 
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or  character  between  the  petitioner  and  the  deceased  was 
shown  or  intimated. 

The  testimony  does  not  show  it,  but  it  was  stated  by  coun- 
sel for  the  petitioner  in  presenting  this  case  that  the  deceased, 
some  nine  or  ten  months  previously,  had  shot  and  killed  the 
son  of  the  petitioner,  and  that  the  deceased  had  been  tried 
for  the  offense  and  had  been  acquitted;  and  it  is  urged  here 
that  when  the  petitioner  saw  the  deceased  on  this  occasion, 
the  recollection  of  that  event  must  have  engendered  in  him  a 
passion  which  overcame  '''**  him;  that  the  killing  was  com- 
mitted in  the  heat  of  such  passion,  was  without  premeditation, 
and  therefore  not  murder.  To  this  we  cannot  assent,  even  if 
we  could  take  the  statement  of  counsel  as  a  proper  substitute 
for  testimony  tending  to  prove  the  facts  stated.  In  Ragland 
V.  State,  125  Ala.  12,  27  South.  983,  four  hours  intervening 
between  the  provocation  and  the  killing  was  held  as  a  matter 
of  law  to  be  sufficient  cooling  time  to  preclude  the  reduction 
of  a  homicide  to  manslaughter.  Perry  v.  State,  102  Ga.  365, 
30  S.  E.  903,  and  Rockmore  v.  State,  93  Ga.  123,  19  S.  E.  32, 
each  hold  three  days  as  a  matter  of  law  sufficient  cooling  time. 
Commonwealth  v.  Aiello,  180  Pa.  597,  36  Atl.  1097,  holds 
from  one  to  two  hours  sufficient,  and  State  v.  Williams,  141 
N.  C.  827,  53  S.  E.  823,  holds  fifteen  minutes  sufficient.  And 
the  authorities  are  all  agreed  that  the  question  is  not  alone 
whether  the  defendant's  passion  in  fact  cooled,  but  also  was 
there  sufficient  time  in  which  the  passion  of  a  reasonable  man 
would  cool.  If,  in  fact,  the  defendant's  passion  did  cool, 
which  may  be  shown  by  circumstances,  such  as  the  transaction 
of  other  business  in  the  meantime,  rational  conversations 
upon  other  subjects,  evidence  of  preparation  for  the  killing, 
etc.,  then  the  length  of  t^'me  intervening  is  immaterial.  But 
if,  in  fact,  it  did  not  cool,  yet  if  such  time  intervened  between 
the  provocation  and  the  killing  that  the  passion  of  the  average 
man  would  have  cooled  and  his  reason  have  resumed  its  sway, 
then  still  there  is  no  reduction  of  the  homicide  to  man- 
slaughter :  Savary  v.  State,  62  Neb.  166,  87  N.  W.  34 ;  Hurst 
V.  State,  40  Tex.  Cr.  378,  46  S.  W.  635,  50  S.  W.  719 ;  People 
V.  Bush,  65  Cal.  129,  3  Pac.  590;  Reese  v.  State,  90  Ala.  624, 
8  South.  818 ;  McNeil  v.  State,  102  Ala.  121,  48  Am.  St.  Rep. 
17,  15  South.  352;  People  v.  Sanches,  24  Cal.  17;  State  v. 
Holmes,  12  Wash.  169,  40  Pac.  735,  41  Pac.  887;  Ex  parte 
Brown,  65  Ala.  446;  Smith  v.  State,  103  Ala.  4,  15  South.  843; 
Hawkins  v.  State,  25  Ga.  207,  71  Am.  Dec.  166 ;  State  v.  Yar- 
brough,  39  Kan.  581,  18  Pac.  474;  Sparks  v.  Commonwealth 
(Ky.),  14  S.  W.  417.  If  the  fatal  wound  be  inflicted  immedi- 
ately following  a  sufficient  provocation  given,  then  the  ques- 
tion as  to  whether  the  defendant's  passion  thereby  aroused 
had  in  fact  cooled,  or  as  to  whether  or  not  such  time  had 
elapsed  that  the  passion  of  a  reasonable  man  would  ''^^  have 
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cooled,  is  a  question  of  fact  to  be  determined  upon  a  considera- 
tion of  all  the  facts  and  circumstances  in  evidence ;  but  when 
an  unreasonable  period  of  time  has  elapsed  between  the  provo- 
cation and  the  killing,  then  the  court  is  authorized  to  say  as  a 
matter  of  law  that  the  cooling  time  was  sufficient. 

Ordinarily,  one  day,  or  even  half  a  day,  is  in  law  much 
more  than  a  sufficient  time  for  one's  passion  to  cool;  and  a 
killing  committed  upon  a  provocation  given  some  nine  or  ten 
months  before  is  not,  on  account  of  that  provocation  or  any 
passion  engendered  thereby,  reduced  to  manslaughter.  A 
deliberate  killing  committed  in  revenge  for  an  injury  inflicted 
in  the  past,  however  near  or  remote,  is  murder. 

The  uncontradicted  testimony  in  this  case  convinces  us  that 
the  proof  of  the  petitioner's  guilt  of  a  capital  offense  is  evi- 
dent, and  that  he  is  not  therefore  entitled  to  bail  as  a  matter 
of  right.  The  rule  was  laid  down  by  the  supreme  court  of 
this  state  in  the  case  of  In  re  Thoma.s,  1  Okl.  Cr.  15,  93  Pac. 
980,  to  the  effect  that,  upon  an  application  for  bail  by  writ 
of  habeas  corpus  after  commitment  for  a  capital  offense,  the 
burden  is  upon  the  petitioner  to  show  that  he  is  illegally  de- 
prived of  his  liberty ;  that  is,  the  burden  is  upon  the  petitioner 
to  show  facts  sufficient  to  entitle  him  to  bail,  where  those  facts 
are  not  shown  by  the  evidence  adduced  on  the  part  of  the 
prosecution.  This  is  a  just  and  salutary  rule,  and  has  been 
uniformly  followed  in  this  state:  Ex  parte  Johnson,  1  Okl. 
Cr.  414,  98  Pac.  461 ;  Ex  parte  Smith,  2  Okl.  Cr.  24,  99  Pac. 
893.  We  are  not  permitted  to  presume  for  the  prisoner  either 
justification  or  mitigation  merely  because  the  evidence  for  the 
prosecution  fails  to  show  their  absence.  On  the  contrary,  un- 
less the  evidence  for  the  prosecution  shows  the  presence  of 
facts  or  circumstances  tending  to  justify,  excuse  or  mitigate 
the  offense,  then  the  burden  is  upon  the  petitioner  to  make 
that  showing  by  evidence  at  least  sufficient  to  generate  a  rea- 
sonable doubt  in  that  respect.  It  is  the  law  in  this  jurisdic- 
tion that  even  in  the  trial  of  the  case,  the  commission  of  the 
homicide  by  the  defendant  being  proved,  the  burden  of  prov- 
ing circumstances  of  mitigation  that  justify  or  excuse  it  de- 
volves upon  him,  unle.ss  ''^'*  the  proof  on  the  part  of  the 
prosecution  tends  to  show  that  the  crime  committed  only 
amounts  to  manslaughter,  or  that  the  defendant  was  justifiable 
or  excusable:  Snyder's  Compiled  Laws  of  Oklahoma,  sec.  6854. 
That  being  true  in  the  ultimate  trial  of  the  case  where  the 
question  of  the  defendant's  guilt  or  innocence,  with  all  its 
momentous  consequences  to  him,  is  to  be  passed  upon,  why 
should  a  different  rule  prevail  on  an  application  for  bail, 
whose  only  purpose  is  to  procure  a  release  from  custody  dur- 
ing the  short  period  of  time  intervening  before  the  trial?  We 
find  in  this  record  nothing  from  which  it  could  be  inferred 
that  the  petitioner  acted  in  his  necessary  sftlf-defense,  either 
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real  or  apparent ;  or  that  the  homicide  was  anything  else  than 
murder.  What  may  be  disclosed  upon  the  final  trial  we  do 
not  know. 

The  petitioner's  next  contention,  that  the  circumstances  are 
such  that  the  court  should  exercise  its  discretion  and  admit 
him  to  bail,  is  based  upon  the  written  unverified  statements  of 
two  physicians,  which,  however,  by  agreement  of  the  attorneys 
on  each  side,  we  here  treat  as  affidavits,  and  which  are  as  fol- 
lows: 

"I,  Ira  Mullins  (a  regular  practicing  physician  of  Hominy, 
Oklahoma) ,  have  been  personally  acquainted  with  M,  F.  Fra- 
ley  for  the  last  five  years.  And  knowing  his  make  up  both 
mentally  and  physically  as  I  do,  I  think  that  to  keep  Mr. 
Fraley  in  jail  for  any  length  of  time  will  destroy  his  mind 
permanently  or  cause  his  death. 

"  (Signed)     IRA  MULLINS,  M.  D." 

"I,  Thomas  M.  Berry  (a  regular  practicing  physician),  do 
hereby  declare  that  after  being  personally  acquainted  with 
M.  F.  Fraley  for  some  time  know  him  to  be  seriously  en- 
dangered both  mentally  and  physically  by  being  confined  in 
prison  at  this  time. 

"  (Signed)     THOS.  M.  BERRY." 

Treating  these  statements  as  affidavits,  they  are  wholly  in- 
sufficient upon  which  to  exercise  a  discretionary  power  to  ad- 
mit the  petitioner  to  bail.  Neither  of  them  undertake  to  state 
any  facts  whatsoever,  but  state  only  opinions  and  mere  general 
conclusions.  The  facts  upon  which  these  opinions  and  con- 
clusions are  based  are  not  before  us.  They  should  be  stated 
in  order  that  we  may  draw  our  own  conclusions.  "We  have 
a  proper  deference  for  the  opinion  of  reputable  physicians 
''2*  upon  matters  pertaining  to  their  profession,  but  when 
we  are  called  upon  in  a  judicial  capacity  to  act  upon  their 
opinions,  we  must  insist  upon  having  a  statement  of  the  facts 
upon  whiqh  they  are  based.  AVe  cannot  be  expected  to  adopt 
their  opinions  without  knowing  the  facts  and  circumstances 
which  induce  them. 

Bail  is  denied,  the  writ  is  discharged,  and  petitioner  is  re- 
manded to  the  custody  of  the  sheriff  of  Osage  county  to  await 
his  trial  in  due  course. 

Furman,  Presiding  Judge,  and  Doyle,  Judge,  concur. 

The  Condition  of  Mind  of  the  Slayer  Which  Seduces  Murder  to  Man- 
slaughter is  the  subject  of  a  note  to  People  v.  Poole,  134  Am.  St.  Rep. 
726;  and  see  State  v.  Driggers,  84  S.  C.  526,  137  Am.  St.  Rep.  855. 
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STRADLEY  v.  BATH  PORTLAND  CEMENT  COMPANY. 

[228  Pa.  108,  77  Atl.  242.] 

JUDGMENTS — Res  Judicata. — ^When  a  Matter  has  Once  prop- 
erly passed  to  final  judgment,  it  has  become  res  adjudicata  and,  as 
between  the  same  parties,  cannot  be  reopened  or  subsequently  consid- 
ered save  by  direct  appeal  for  reconsideration  to  the  tribunal  that 
gave  the  first  judgment,  or  by  proceedings  for  reversal  in  an  appellate 
court,     (p.  996.) 

JUDGMENTS — Res  Judicata — Judgment  by  Default. — So  long 
as  a  judgment  stands  unreversed  and  unappealed  from,  it  may  not 
be  questioned  in  any  other  case,  and  the  circumstance  that  the  de- 
fendant let  the  matter  go  uncontested  to  judgment  does  not  impair 
the  effect.  A  judgment  by  consent  or  default  raises  an  estoppel, 
(pp.  996,  997.) 

JUDGMENTS — Res  Judicata — Matters  That  Might  hare  been 
Considered. — A  judgment  is  conclusive  not  only  of  the  matters  that 
were  actually  considered,  but  of  those  that  might  have  been  considered 
if  the  defendant  had  exercised  the  vigilance  that  the  law  requires, 
(p.  997.) 

JUDGMENTS — ^Res  Judicata. — An  Action  on  a  Contract,  having 
gone  to  judgment,  affects  an  action,  between  the  same  parties  sub- 
sequently for  damages  arising  from  a  breach  of  that  contract.  The 
legal  theory  underlying  the  two  actions  may  not  be  the  same,  but 
the  doctrine  of  res  adjudicata  applies  to  the  material  issuable  facts 
common  to  both.     (p.  999.) 

MASTER  AND  SERVANT — Action  for  Compensation — Install- 
ments.— A  Discharged  Servant  who  would  recover  of  his  employer  upon 
a  contract  under  which  his  services  were  to  be  paid  for  in  periodical 
installments  must  bring  his  action  for  all  the  installments  due  at  the 
time;  otherwise  he  waives  those  due  and  unsued  for.     (p.  1000.) 

Assumpsit  to  recover  monthly  installments  of  salary.  There 
was  a  judgment  for  the  plaintiff  and  the  defendant  appealed. 
The  error  assigned  was  an  order  making  absolute  a  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense. 

Tustin  &  Wesley,  for  the  appellant. 

Alex.  Simpson,  Jr.,  and  Bernard  J.  O'Connell,  for  the  ap- 
pellee. 
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»*o  MOSCHZISKER,  J.  The  court  below  entered  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

The  plaintiff  first  sued  the  defendant  on  April  19,  1909. 
The  statement  was  filed  April  28,  1909,  and  claimed  $416.66, 
for  one  month's  salary  from  October  28  to  November  28,  1908, 
averring:  "On  or  about  the  twenty-eighth  day  of  October, 
1907,  in  pursuance  of  a  verbal  agreement  with  the  board  of 
directors  of  the  defendant  company,  the  plaintiff  was  elected 
vice-president  of  the  said  company  at  a  salary  of  $5,000  a 
year;  which  said  salary  was  to  be  paid  in  monthly  install- 
ments ;  and  as  such  officer  of  said  company  he  was  to  perform 
such  duties  as  the  said  board  of  directors  should  assign  to  him. 
That  in  pursuance  of  the  said  agreement  the  plaintiff  entered 
upon  the  performance  of  the  said  duties,  which  for  the  year 
in  question  were  those  of  general  sales  agent.  That  on  or 
about  the  twenty-eighth  day  of  October,  1908,  the  plaintiff 
was  re-elected  to  said  office,  and  the  said  board  of  directors 
assigned  to  him  for  the  ensuing  year,  in  addition  to  his  regu- 
lar duties  as  vice-president,  the  office  of  general  manager,  etc., 
at  Bath,  Pa."  On  April  28,  1909,  the  defendants  entered  an 
appearance,  and  on  May  27,  1909,  the  plaintiff  took  judgment 
for  want  of  an  affidavit  of  defense ;  which  judgment  was  paid 
by  the  defendant  on  June  9,  1909.  After  this  the  plaintiff 
brought  a  second  ***  suit  to  recover  $4,583.26,  eleven  months' 
salary  from  November  28,  1908,  to  October  28,  1909.  In  this 
case  he  filed  a  statement  of  claim  containing  precisely  the 
same  averments  as  those  just  quoted  from  the  statement  in 
the  former  action,  in  addition  to  which  he  averred:  "That 
he  performed  his  duties  up  to  the  eighth  day  of  February, 
1909,  when  he  was  wrongfully  and  maliciously  prevented  by 
the  defendant  company  from  the  further  performance  of 
the  said  duties,  and  was  discharged  by  the  said  company 
from  the  said  employment,"  and  "the  said  plaintiff  has  con- 
tinued from  the  said  time  ready  and  willing  at  all  times  to 
perform  said  duties  or  such  duties  as  might  be  assigned  to 
him."  He  also  averred  the  facts  as  to  the  former  action,  and 
that  the  judgment  in  that  suit  "stands  to  this  day  unap- 
pealed  from  and  unreversed." 

The  defendant  filed  an  affidavit  and  a  supplemental  af- 
fidavit of  defense,  in  which  it  set  up  as  a  defense  to  the  whole 
claim :  That  there  was  no  contract  for  the  employment  of  the 
plaintiff  or  for  his  election  to  office  when  he  was  elected 
second  vice-president  of  the  defendant  company  on  October 
28,  1907,  with  an  admission  that  his  salary  was  then  fixed  by 
the  board  of  directors  at  $5,000  a  year ;  that  when  the  plain- 
tiff was  elected  vice-president  on  October  28,  1908,  no  salary 
was  fixed,  and  at  that  meeting  he  with  other  members  of  the 
board  of  directors  delegated  to  the  executive  committee  of 
the  board  the  power  and  authority  to  fix  the  salaries  of  all 
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the  officers  of  the  company;  that  on  October  29,  1908,  the 
executive  committee  concluded  that  no  salary  was  to  be  paid 
to  the  plaintiff  as  vice-president,  and  elected  him  to  the  of- 
fice of  manager  at  Bath  at  a  salary  of  $250  per  month,  and 
so  notified  him  by  letter  on  December  1,  1908 ;  that  the  plain- 
tiff held  his  office  as  vice-president  and  general  manager  until 
February  8,  1909,  when  he  severed  his  connection  with  the 
company;  that  the  board  of  directors  never  made  any  agree- 
ment with  the  plaintiff  to  pay  him  $5,000  a  year,  and  that  the 
plaintiff  was  never  elected  to  the  office  of  vice-president  in 
pursuance  of  any  *^^  contract,  but  held  the  office  at  the 
pleasure  of  the  board  of  directors;  and  finally,  a  general  de- 
nial that  the  plaintiff  was  wrongfully  and  without  cause  pre- 
vented by  the  defendant  from  the  further  performance  of 
his  duties,  or  that  he  was  discharged  from  his  employment, 
"as  in  said  statement  of  claim  averred,"  and  an  averment 
that  "the  said  plaintiff,  being  unwilling  to  accept  $250  per 
month  salary  as  manager  of  the  Bath  office,  and  being  un- 
willing to  serve  as  vice-president  without  compensation,  he 
withdrew  from  the  service  of  the  defendant  company  on  or 
about  the  eighth  day  of  February,  1909,  as  in  the  said  state- 
ment of  claim  averred,  but  the  defendant  denies  that  on  said 
day,  as  in  said  statement  of  claim  averred,  the  plaintiff  was 
wrongfully  and  maliciously  prevented  from  a  performance  of 
the  said  duties  assigned  to  him,  as  second  vice-president.  The 
defendant  avers  that  the  said  plaintiff  was  discharged  from 
his  employment  as  manager  of  the  Bath  office  on  or  about 
the  eighth  day  of  February,  1909."  The  averments  as  to  the 
payment  of  salary  are  extremely  vague,  but  it  is  not  averred 
that  any  part  of  the  salary  sued  for  has  been  paid,  or  even 
that  the  salary  at  the  rate  of  $250  per  month  was  paid  up  to 
February  8,  1909. 

A  second  defense  was  that  by  bringing  suit  on  April  19, 
1909,  for  only  one  month's  salary  ending  November  28,  1908, 
the  plaintiff  waived  all  other  salary  due  between  the  latter 
and  the  former  dates,  and  that  he  is  now  estopped  from 
claiming  the  salary  so  waived. 

Both  of  these  defenses  were  adjudged  insufficient,  and 
judgment  was  entered  for  $4,735.80,  the  full  amount  of  the 
claim  with  interest.  An  appeal  has  been  taken  by  the  de- 
fendant. 

The  court  below  states:  "As  to  the  first  defense,  it  is  clear 
that  under  ordinary  circumstances  the  denial  as  made  by  the 
affidavit  of  defense  would  be  sufficient  to  send  the  case  to  a 
jury.  The  plaintiff,  however,  contends  that  such  an  effect 
cannot  follow  here,  because  the  existence  of  the  contract  de- 
clared on  and  its  terms  are  **^  res  adjudieata.  The  defend- 
ant denies  this  effect  to  the  judgment  in  the  previous  case 
because  it  was  a  judgment  procured  without  an  issue  of  fact 
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or  law  being  taken  for  want  of  a  sufficient  affidavit  of  de- 
fense. There  never  having  been  any  denial  of  the  plaintiff's 
averments,  it  is  contended  that  the  binding  effect  of  the 
judgment  is  limited  only  to  the  matter  or  thing  in  controversy 
in  that  case,  namely,  the  one  month's  salary;  that  while 
no  question  could  ever  be  raised  again  as  to  that,  yet  as  to 
any  other  month's  salary,  or  any  other  terms  of  the  con- 
tract, the  question  remains  open  and  undecided,  because  it 
has  never  been  contested."  In  disposing  of  these  conten- 
tions the  learned  judge  of  the  common  pleas  filed  an  opinion 
in  which  he  amply  sustained  his  rulings  on  this  branch  of 
the  case,  and  we  cannot  do  better  than  to  quote  from  and 
adopt  part  of  that  opinion:  "The  question  can  no  longer 
be  said  to  be  arguable.  It  is  settled  public  policy  that  valid- 
ity must  be  attributed  to  judgments  of  courts,  and  that  when 
a  matter  has  once  properly  passed  to  final  judgment,  it  has 
become  res  judicata,  and  the  same  matter  between  the  same 
parties  cannot  be  reopened  or  subsequently  considered,  save 
only  by  a  direct  appeal  for  reconsideration  to  the  tribunal 
that  gave  the  first  judgment,  or  by  proceedings  for  reversal 
had  in  an  appellate  court.  So  long  as  a  judgment  stands 
unreversed  and  unappealed  from  it  may  not  be  questioned 
in  any  other  case.  And  the  circumstance  that  there  was 
no  legal  contest  in  reaching  the  judgment  does  not  impair  its 
effect.  The  modern  decisions  in  England  and  in  this  coun- 
try are  at  one  on  this  point.  In  South  American  and  Mexi- 
can Co.  V.  Bank  of  England  (L.  R.  1895,  1  Ch.  37,  44)  Sir 
Roland  Vaughn  Williams  stated  the  doctrine  in  these  words: 
'It  has  always  been  the  law  that  a  judgment  by  consent  or 
by  default  raises  an  estoppel  just  in  the  same  way  as  a 
judgment  after  the  court  has  exercised  a  judicial  discretion 
in  the  matter.  The  basis  of  the  estoppel  is  that,  when  the 
parties  have  once  litigated  a  matter,  it  is  in  the  interest  of 
the  state  ^**  that  litigation  should  come  to  an  end;  and  if 
they  agree  upon  a  result  or  upon  a  verdict,  or  upon  a  judg- 
ment, or  upon  a  verdict  and  judgment,  as  the  case  may  be, 
an  estoppel  is  raised  as  to  all  the  matter  in  respect  of  which 
an  estoppel  would  have  been  raised  by  judgment,  if  the  case 
had  been  fought  out  to  the  bitter  end.'  And  in  the  same 
case  the  lord  chancellor  (Herschell)  used  this  language:  'The 
truth  is,  a  judgment  by  consent  is  intended  to  put  a  stop 
to  litigation  between  the  parties  just  as  much  as  is  the  judg- 
ment which  results  from  the  decision  of  the  court  after  the 
matter  has  been  fought  out  to  the  end. '  And  these  views  are 
exactly  in  line  with  those  of  our  courts.  In  Orr  v.  Mercer 
County  Mut.  Fire  Ins.  Co.,  114  Pa.  387,  6  Atl.  696,  it  was 
held  that  'A  confession  of  judgment  in  a  cause  at  issue  in  the 
court  of  common  pleas,  on  an  appeal  from  a  justice  of  the 
peace,  is  conclusive  upon  the  defendant  as  to  the  right  of 
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the  plaintiff  to  recover  otlier  payments  on  the  same  contract, 
in  subsequent  actions,  in  which  the  defense  is  the  same  as 
that  made  before  the  justice  of  the  peace  in  the  former  ac- 
tion.* And  in  delivering  the  opinion  of  the  court,  Mr.  Jus- 
tice Trunkey  said  (page  392)  :  *In  legal  effect,  while  it  stands, 
a  judgment  by  default  or  confession  is  the  same  as  upon  a 
verdict.'  And  in  support  of  the  doctrine  cites  the  case  of 
Newton  v.  Hook,  48  N.  Y.  676,  in  the  following  words:  'Suit 
was  brought  on  two  notes  against  the  maker  and  indorser 
to  recover  a  payment  of  interest;  the  defendant  appeared  by 
counsel,  but  made  no  answer,  and  judgment  was  taken  by 
default.  Subsequently,  the  same  plaintiff  brought  suit 
against  the  indorser  on  three  notes,  two  of  them  being  the 
two  in  the  former  suit,  all  made  in  the  same  transaction,  and 
the  defendant  set  up  usury  which  would  have  invalidated 
the  notes,  and  it  was  ruled  that  the  former  judgment  was 
conclusive  of  the  plaintiff's  right  to  recover.'  And  this  doc- 
trine was  emphatically  reaffirmed  by  Mr.  Justice  Fell  in 
Schwan  v.  Kelly,  173  Pa.  65,  33  Atl.  1107,  in  these  words: 
'The  rule  that  what  has  been  judicially  determined  shall  not 
again  be  made  the  ^^^  subject  of  controversy  extends  to 
every  question  in  the  proceedings  which  was  legally  cogniza- 
ble, and  applied  where  a  party  has  neglected  the  opportunity 
of  trial,  or  has  failed  to  present  his  cause  or  defense  in  whole 
or  in  part  under  the  mistaken  belief  that  the  matter  would 
remain  open  and  could  be  made  the  subject  of  another  pro- 
ceeding.' In  the  case  before  us,  no  judgment  could  have 
been  entered  for  want  of  an  affidavit  of  defense,  unless  the 
statement  had  presented  a  valid  ground  for  such  judgment, 
and  the  ground  presented  was,  that  there  was  a  contract  for 
the  salary  sued  for;  that  it  was  payable  monthly,  and  that  it 
had  not  been  paid  for  the  first  month.  The  entry  of  the 
judgment  judicially  ascertained  these  facts,  and  as  that  judg- 
ment stands  unreversed  and  unappealed  from,  those  facts 
are  in  law  absolute  and  cannot  be  gainsaid  in  another  pro- 
ceeding. If  the  defendant  felt  that  in  justice  he  ought  to 
escape  their  consequences,  it  was  his  duty  to  show  to  the 
court  that  entered  the  judgment  some  reason  why  it  should 
be  set  aside  or  modified.  He  failed  to  do  that,  but,  on  the 
contrary,  paid  the  amount,  which  payment  was,  in  law,  a 
declaration  that  he  had  no  reason  to  question  the  facts  found 
by  the  judgment,  and  these  are  now  res  judicata.  The  de- 
fense is  therefore  ineffectual,'  and  the  plaintiff  is  entitled  to 
recover." 

In  addition  to  the  cases  cited  in  the  opinion  of  the  court  be- 
low, we  have  the  case  of  Allen  v.  International  Text-book  Co.. 
201  Pa.  579,  88  Am.  St.  Rep.  834,  51  Atl.  323,  wherein  it  was 
ruled:  "Where  a  person  is  employed  for  one  year  at  a  fixed 
salary,  payable  in  weekly  installments,  and  is  discharged  dur- 
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ing  that  period,  and  two  weeks  afterward  sues  for  two  install- 
ments of  his  salary,  and  recovers  a  judgment,  which  is  paid, 
such  a  judgment  conclusively  establishes  the  wrongfulness  of 
the  discharge,  and  in  an  action  brought  after  the  period  of 
employment  had  expired  to  recover  salary  for  the  balance  of 
the  year,  the  question  of  the  wrongfulness  of  the  plaintiff's 
discharge  cannot  again  be  inquired  into";  and  Pennock  v. 
Kennedy,  153  Pa.  579,  26  Atl.  217,  to  the  effect  that  a  judg- 
ment is  conclusive  not  only  of  the  matters  that  were  **^  actu- 
ally considered,  but  of  those  that  might  have  been  considered 
if  the  defendant  had  exercised  the  vigilance  that  the  law  re- 
quires. 

Aside  from  the  general-  question  of  the  applicability  of 
the  principles  of  res  adjudicata  to  a  judgment  by  default, 
the  defendant  contends  that  the  declaration  in  the  first  case 
failed  to  sufficiently  aver  a  contract  of  employment  at  a  fixed 
salary  or  for  any  definite  time,  or  that  the  plaintiff's  second 
election  was  in  pursuance  of  the  alleged  original  contract, 
and  therefore  that  these  matters  cannot  be  said  to  have  been 
adjudicated  in  that  suit.  But  the  defendant  loses  sight  of 
the  fact  that  in  this  other  action  the  plaintiff  was  suing  for 
the  first  monthly  installment  of  salary  which  had  accrued 
after  his  election  for  the  second  year,  and  that  all  of  the 
averments  as  to  the  origin  of  the  contract  were  for  the  pur- 
pose of  showing  a  right  to  recover  the  amount  claimed — 
$416.66 — on  an  employment  under  a  yearly  contract  at  a 
salary  of  $5,000.  Although  the  declaration  was  not  stated 
with  technical  nicety,  no  attack  having  been  made  on  it  by 
demurrer  or  rule  for  a  more  specific  statement,  and  there 
having  been  no  rule  to  strike  off  or  open  the  judgment  en- 
tered thereon,  and  that  judgment  not  only  remaining  un- 
appealed  from,  unimpeached  and  unreversed,  but  having  been 
actually  paid  by  the  defendant  company,  it  is  now  too  late 
to  raise  th^se  questions.  We  must  assume  that  the  judgment 
was  properly  entered,  and  that  all  material  issuable  facts 
stated  or  implied  in  the  declaration  were  well  pleaded,  and  it 
only  remains  to  see  what  facts  of  that  nature  were  involved. 
They  were:  1.  That  in  pursuance  of  a  contract  the  plaintiff, 
on  October  28,  1907,  was  elected  and  employed  by  the  year 
at  a  salary  of  $5,000  per  annum,  to  be  paid  monthly ;  2.  That 
he  was  to  perform  such  duties  as  might  be  assigned  to  him; 
3.  That  he  entered  upon  and  did  perform  these  duties;  4. 
That  on  October  28,  1908,  he  was  re-elected  under  this  con- 
tract for  the  ensuing  year,  and  entered  upon  the  perform- 
ance of  his  duties;  5.  That  there  had  been  a  breach  ^^"^  of 
the  contract  of  employment  by  the  defendant  and  not  by 
the  plaintiff.  All  of  these  matters  were  either  averred  or 
implied,  and  on  the  theory  upon  which  the  plaintiff  stated 
his  case  they  were  material  to  a  recovery;  for  that  reason  we 
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•must  take  them  to  have  been  well  pleaded,  and  the  prin- 
ciples of  res  adjudicata  apply. 

This  brings  us  to  the  second  declaration.  All  of  the  issues 
which  we  have  just  enumerated  as  adjudicated  under  the 
first  declaration  are  attempted  to  be  raised  by  the  second, 
and  the  only  material  new  ones  relate  to  the  nonpayment 
of  the  amount  sued  for  and  the  discharge.  There  is  no 
sufficient  denial  of  either  of  these.  As  to  the  first,  there  is 
practically  no  denial  at  all;  and  in  regard  to  the  second,  the 
facts  averred  by  the  defendant  are  not  sufficient  in  law  to 
overcome  the  allegations  of  the  plaintiff.  The  plaintiff  says 
the  discharge  was  a  wrongful  one,  and  the  defendant  an- 
swers that  it  was  not  wrongful,  because  the  plaintiff  was  not 
employed  at  an  annual  salary  for  a  fixed  period,  as  alleged 
in  his  statement  of  claim,  but  was  employed  subject  to  the 
right  of  the  executive  committee  to  discharge  him  at  any  time ; 
that  his  salary  as  second  vice-president  had  been  taken  away 
by  resolution  of  that  committee,  and  that  he  had  been  prop- 
erly discharged.  This  claim  of  right  on  the  part  of  the 
defendant  depends  upon  the  ascertainment  of  a  contract  ma- 
terially different  from  the  one  relied  upon  by  the  plaintiff 
and  adjudicated  in  the  first  suit ;  that  is,  a  contract  not  for 
one  year's  employment  at  $5,000,  but  for  an  employment 
subject  to  discharge  or  reduction  in  salary  at  the  will  of  the 
defendant.  The  defendant  neither  contends  nor  attempts  to 
show  that  the  plaintiff  was  properly  discharged  under  the 
contract  declared  upon  by  him  in  both  the  first  and  the  pres- 
ent action,  but  contents  itself  with  a  denial  of  that  contract, 
and  justifies  the  discharge  by  averring  another  and  essentially 
different  one.  The  court  below  very  correctly  concluded  that 
the  judgment  in  the  first  suit  barred  the  defendant  from  set- 
ting up  this  new  contract. 

^^®  In  addition  to  this,  although  the  affidavit  sets  forth  a 
copy  of  the  notice  sent  to  the  plaintiff  of  the  resolution  cut- 
ting off  his  salary  as  second  vice-president,  yet  it  fails  to  give 
a  copy  of  such  resolution.  For  all  that  can  be  told  from 
the  affidavit  as  drawn,  it  may  be  that  the  affiant  is  merely 
averring  his  conclusions  as  to  the  effect  of  the  resolution 
passed  by  the  executive  committee,  and  that  his  conclusion 
could  not  be  supported  in  law  if  the  resolution  were  set  forth 
verbatim  et  literatim. 

The  defendant  further  contends  that  because  the  first  suit 
was  on  the  contract  for  one  month's  salary,  and  the  second 
for  damages  arising  from  a  breach  of  the  contract,  the 
principles  of  res  adjudicata  do  not  apply.  While  the  legal 
theory  upon  which  the  two  actions  are  grounded  may  not  be 
the  same,  yet  this  can  make  no  difference  in  the  application 
of  the  doctrine  of  res  adjudicata  to  such  material  issuable 
facts  as  are  common  to  both. 
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"We  are  brought  to  the  conclusion,  in  view  of  the  matters 
adjudicated  in  the  first  suit,  that  the  averments  in  the  af- 
fidavits of  defense  are  not  sufficient  to  justify  sending  the 
case  to  a  jury,  and  the  court  below  was  right  in  so  ruling. 

In  the  determination  of  the  second  defense,  the  court  be- 
low fell  into  error.  When  an  employee  on  a  contract  for  a 
fixed  period,  at  a  per  annum  salary  payable  monthly,  has 
been  wrongfully  discharged,  he  can,  if  he  sees  fit,  bring  a 
separate  action  as  each  installment  of  salary  falls  due;  yet  if 
no  action  is  brought  until  more  than  one  is  due,  all  install- 
ments that  are  then  due  must  be  included  in  the  one  action ; 
and  if  an  action  is  brought  when  more  than  one  is  due,  a  re- 
covery in  such  action  will  be  an  effectual  bar  to  a  second  suit 
brought  to  recover  installments  which  were  due  at  the  time 
of  the  inception  of  the  first  action;  and  this  on  the  theory 
that  a  judgment  settles  everything  involved  in  the  right  to 
recover,  not  only  matters  that  were  raised,  but  those  which 
might  have  been  raised.  This  rule  was  recognized  and  ap- 
plied in  Jenkins  v.  Scranton,  205  Pa.  598,  55  Atl.  788.  When 
the  plaintiff  **^  brought  his  action  on  April  19,  1909,  for  one 
month's  salary  from  October  28  to  November  28,  1908,  he  did 
not  include  the  other  four  months'  salary  which  were  then 
due.  The  four  months  omitted  in  that  action  he  included  in 
his  present  suit;  and  this  he  had  no  right  to  do. 

We  eliminate  the  four  months'  salary,  with  interest  amount- 
ing to  $1,751.28,  and  affirm  the  judgment  in  favor  of  the 
plaintiff  for  $2,984.52. 


The  Bemedies  of  an  Employee  Wrongfully  Discharged  are  discussed 
in  the  note  to  McMullan  v,  Dickinson  Co.,  51  Am.  St.  Eep.  515;  and 
in  the  recent  cases  of  State  v.  Police  Jury,  120  La.  163,  124  Am.  St. 
Rep.  430;  Currier  v.  Ritter  Lumber  Co.,  150  N.  C.  694,  134  Am.  St, 
Rep.  955;  Seymour  v.  Oelrichs,  156  Cal.  782,  134  Am.  St.  Rep.  154. 
If  a  servant  employed  for  a  certain  period  at  a  fixed  salary  per 
week  is  discharged  during  the  term,  and  afterward  recovers  judgment 
for  several  installments  of  salary,  such  judgment  is  conclusive  of  the 
wrongfulness  of  his  discharge,  in  an  action  brought  by  him  after  the 
expiration  of  the  term  to  recover  the  balance  of  salary  due,  and 
confines  the  defense  to  proof  of  payment,  release,  or  facts  in  mitisca- 
tion  of  damages:  Allen  v.  International  Text-book  Co.,  201  Pa.  579, 
88  Am.  St.  Rep.  834.  According  to  Liddell  v.  Chidester,  84  Ala.  508, 
5  Am.  St.  Rep.  387,  when  wages  are  payable  in  installments,  suits 
may  be  brought  on  the  several  installments  as  they  mature.  Accord- 
ing to  Olmstead  v.  Bach,  78  Md.  132,  44  Am.  St.  Rep.  273,  a  contract 
of  employment  is  indivisible,  if  it  is  to  employ  a  person  for  one  year 
and  to  pay  him  weekly  a  sum  named  therein,  and  but  one  action  can 
be  sustained  for  its  breach. 
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DAVIES  V.  PHILADELPHIA  RAPID   TRANSIT   COM- 
PANY. 

[228  Pa.  176,  77  Atl.  450.] 

EVIDENCE — Preponderance  of  Witnesses — Inference. — Where 
the  testimony  of  eight  credible  witnesses  is  in  direct  contradiction 
of  that  of  a  single  witness,  the  probabilities  favor  the  evidence  of  the 
larger  number,     (p.  1002.) 

EVIDENCE  —  Personal  Injuries  —  Plaintiff's  Testimony  as 
Against  Onlookers. — The  weight  of  the  evidence  is  not  to  be  judged 
alone  by  the  number  of  witnesses  on  either  side;  yet  where  it  is  one 
witness  against  many,  and  that  one  a  plaintiff  seeking  damages  for 
personal  injuries,  the  court  should  have  the  jury  consider  the  proba- 
bility that  the  plaintiff,  by  reason  of  the  fact  and  character  of  the 
accident,  was  not  so  favorably  placed  as  onlookers  to  note  and  re- 
member just  what  occurred,     (p.  1002.) 

EVIDENCE  —  Personal  Injuries — Conflicting  Testimony — In- 
structions.— In  an  action  for  damages  for  personal  injuries  the  court 
should  instruct  the  jury  as  to  the  difference  between  interested  and 
disinterested  testimony  and  caution  them  to  have  regard  thereto  in 
weighing  conflicting  testimony,     (pp.  1002,  1003.) 

Trespass  to  recover  for  personal  injuries.  The  plaintiff  ob- 
tained a  verdict  for  two  thousand  five  hundred  dollars,  but 
remitted  five  hundred  dollars,  and  judgment  was  entered  for 
two  thousand  dollars.  The  defendant  company  appealed, 
the  error  assigned  being  that  the  charge  was  inadequate. 

Thomas  Leaming  and  Wm.  M.  Stewart,  Jr.,  for  the  appel- 
lant. 

Francis  M.  McAdams,  Willard  E.  Bareus  and  Joseph  P. 
Rogers,  for  the  appellee. 

177  POTTER,  J.  Counsel  for  appellant  in  this  case  com- 
plain of  the  inadequacy  of  the  charge  of  the  court.  They 
allege  that  the  case  for  the  plaintiff  rested  upon  her  own  un- 
corroborated testimony,  and  that  she  was  contradicted  by  her 
own  affidavit  made  shortly  after  the  occurrence  of  the  ac- 
cident, and  was  also  contradicted  as  to  the  essential  facts  of 
the  case  by  the  testimony  of  eight  eye-witnesses.  Under  these 
circumstances  counsel  contend  that  it  was  the  duty  of  the 
trial  judge  to  explain  clearly  to  the  jury  the  difference  be- 
tween interested  and  disinterested  testimony,  as  it  was  of- 
fered in  connection  with  this  case,  and  that  the  jury  should 
have  been  cautioned  as  to  their  duty  in  weighing  the  evidence. 

The  issue  was  a  very  narrow  one.  It  was,  whether  the 
car  was  started  as  the  plaintiff  was  alighting,  or  whether 
she  stepped  off  before  the  car  came  to  a  stop.  Only  one  wit- 
ness, and  that  the  plaintiff  herself,  testified  that  the  car 
was  at  rest  before  she  attempted  to  alight.  Eight  eye-wit- 
nesses of  the    accident    testified    directly    to    the    contrary, 
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stating  that  the  plaintiff  attempted  to  get  off  while  the  car 
was  yet  in  motion.  The  credibility  of  the  witnesses  for  the 
defendant  was  unimpeaehed,  and  with  eight  of  them  testify- 
ing in  positive  contradiction  of  the  plaintiff's  unsupported 
statement,  the  evidence  gave  the  defendant  a  marked  ad- 
vantage to  which  it  was  properly  entitled  under  the  rules,  and 
which  should  not  have  been  minimized  to  its  disadvantage 
in  the  charge  of  the  court.  ^"^^  Where  the  testimony  of  so 
many  credible  witnesses  is  in  direct  contradiction  of  that  of 
a  single  witness,  the  probabilities  are  strongly  in  favor  of  the 
evidence  of  the  larger  number.  Where  witnesses  are  equally 
intelligent  and  equally  truthful  and  free  from  bias,  and  have 
equal  opportunities  for  knowledge  of  the  facts  to  which  they 
testify,  the  many  are  less  likely  to  be  mistaken  than  the  few. 
In  a  conflict  of  evidence,  mere  number  is  not  in  itself  con- 
trolling, but  it  certainly  is  entitled  to  great  consideration,  and 
should  control  unless  there  be  special  reason  to  credit  the 
evidence  of  the  smaller  number.  We  think  the  result  of  the 
instructions  of  the  learned  trial  judge  to  the  jury  was  to  un- 
duly minimize  the  effect  of  the  marked  numerical  preponder- 
ance of  the  witnesses  who  testified  for  the  defendant.  He 
said:  "True  it  is  that  in  this  case  the  defendant  called  many 
more  witnesses  than  the  plaintiff.  The  weight  of  the  evi- 
dence in  a  case  is  not  to  be  determined  by  the  number  of 
witnesses  called  on  either  side.  The  weight  of  the  evidence 
is  to  be  determined  by  the  character  of  the  evidence."  The 
statement  was  true,  in  so  far  as  it  went ;  but,  in  the  same 
connection,  the  court  should  have  called  the  attention  of  the 
jury  to  the  probability  that  the  plaintiff,  by  reason  of  the 
fact  and  character  of  the  accident,  was  not  in  so  favorable  a 
position  to  note  and  remember  just  what  occurred  as  on- 
lookers would  be;  and  also  the  fact  of  plaintiff's  pecuniary 
interest  in  the  result.  It  is  most  obvious  that  the  weight  of 
the  evidence  inclined  very  strongly  against  the  plaintiff.  The 
knowledge,  recollection  and  veracity  of  eight  credible  wit- 
nesses, seven  of  them  without  the  least  pecuniary  interest  in 
the  result  of  the  suit,  stood  opposed  to  her.  The  probabilities 
were  so  overwhelmingly  in  favor  of  the  truth  of  the  state- 
ments of  the  eight  witnesses,  as  to  the  one  simple  fact  in 
controversy,  that  the  court  should  have  cautioned  the  jury 
strongly  against  an  arbitrary  or  capricious  disregard  of  the 
weight  of  the  evidence.  It  is  true  that,  as  a  general  rule, 
mere  neglect  or  omission  to  charge  in  a  particular  ^''^  way 
is  not  error,  in  the  absence  of  a  particular  request  for  such 
instructions.  But  an  exception  to  this  rule  is  thus  stated  in 
2  Pepper  &  Lewis'  Digest,  2714:  ''When  a  case  turns  on  cer- 
tain testimony,  which  is  conflicting,  it  is  error  for  the  court 
not  to  call  the  jury's  attention  to  the  conflict,  and  the  nature 
of  the  testimony,  and  to  explain  and  set  forth  the  weight  to 
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be  given  to  that  kind  of  testimony,  or  to  fail  to  explain  ade- 
quately the  relative  value  of  the  testimony  of  the  different 
parties."  This  statement,  as  applied  to  cases  where  plain- 
tiff's testimony  is  contradicted  by  disinterested  witnesses,  is 
sustained  by  our  decisions  in  Herstine  v.  Lehigh  Valley  R. 
R.  Co.,  151  Pa.  244,  25  Atl.  104,  and  Holden  v.  Pennsylvania 
R.  R.  Co.,  169  Pa.  1,  32  Atl.  103.  In  this  case  it  was  said 
(page  16)  :  "The  testimony  of  the  plaintiff  was  most  pro- 
foundly affected  by  his  personal  interest  in  the  result.  The 
very  fate  of  his  cause  depended  upon  his  individual  testi- 
mony, and  as  his  claim  for  damages  was  very  large,  and  the 
costs  and  expenses  of  the  trial  were  necessarily  considerable, 
it  is  not  possible  to  conceive  of  a  case  in  which  the  effect  of 
a  heavy  pecuniary  interest  in  the  result  could  exercise  a  more 
powerful  influence  upon  the  mind  of  the  witness  than  this. 
As  the  review  of  the  evidence  shows,  he  stood  entirely  alone; 
not  a  solitary  witness  corroborated  him  in  the  least  degree  in 
this  vital  feature  of  his  case,  and  of  this  fact  he,  being  the 
plaintiff,  was  necessarily  aware.  We  think  the  learned  court 
below,  in  these  circumstances,  should  have  carefully  explained 
to  the  jury  the  difference  between  interested  and  disinterested 
testimony,  and  should  have  specially  cautioned  them  as  to 
their  duty  in  weighing  and  deciding  upon  a  conflict  of  testi- 
mony in  such  a  case.  Nothing  of  this  kind  was  done,  and 
we  think  the  charge  was  not  adequate  in  that  regard."  So 
in  Fineburg  v.  Second  etc.  Ry.  Co.,  182  Pa.  97,  37  Atl.  925, 
it  was  held,  as  set  forth  in  the  syllabus,  that,  "in  an  accident 
case,  where  the  testimony  of  the  only  witness  who  testifies  to 
acts  of  defendant's  negligence  is  contradicted  by  his  own 
statements,  by  every  other  witness  in  the  case,  and  by  *^®  all 
the  circumstances  surrounding  the  accident,  it  is  reversible 
error  for  the  court  to  neglect  to  call  the  attention  of  the  jury 
to  the  pertinent  facts  affecting  the  credibility  of  the  witness 
and  the  contradictions  of  his  testimony." 

In  Hodder  v.  Philadelphia  Rapid  Transit  Co.,  217  Pa.  110, 
66  Atl.  239,  where  the  facts  closely  resembled  the  present 
case,  and  where  the  testimony  of  the  plaintiff  was  directly 
contradicted  by  the  conductor,  motorman  and  four  passengers, 
all  of  whom  had  equal  opportunity  with  the  plaintiff  to  know 
the  actual  facts,  it  was  held  that  it  was  reversible  error  to 
minimize  the  effect  of  the  numerical  preponderance  of  the 
witnesses  for  the  defendant.  In  the  present  case,  we  feel 
that  the  instructions  of  the  trial  judge  tended  unduly  to 
minimize  the  legitimate  advantage  to  which  the  defendant 
was  entitled  by  reason  of  the  marked  numerical  preponder- 
ance of  credible  witnesses  in  its  favor.  Because  of  this,  and 
for  the  further  reason  that  the  charge  was  inadequate  un- 
der the  circumstances,  in  failing  to  instruct  the  jury  as  to  the 
difference  between  interested  and  disinterested  testimony,  and 
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in  cautioning  them  to  have  regard  thereto  in  weighing  the 
conflicting  testimony,  the  judgment  is  reversed  with  a  venire 
facias  de  novo. 


If  a  Disinterested  Witness,  Who  is  in  No  Way  Discredited  "by  Other 
Evidence,  testifies  to  a  fact  within  his  knowledge,  which  is  not  in  itself 
improbable,  or  in  conflict  with  other  evidence,  the  witness  must  be 
believed,  and  the  facts  so  given  must  be  taken  as  legally  established. 
The  testimony  of  witnesses  is  not  to  be  disregarded  merely  because 
they  are  interested  in  the  result:  In  re  Miller's  Will,  49i  Or.  452,  124 
Am.  St.  Rep.  1051.  It  requires  an  extraordinary  case  to  authorize 
the  court  to  regard  sworn  testimony  as  manifestly  impossible  and 
untrue:  Bates  y.  Chicago  etc.  Ry.  Co.,  140  Wis.  235,  133  Am.  St.  Rep. 
1069.  As  to  what  weight  should  be  given  negative  testimony,  see 
Keiser  v.  Lehigh  Valley  R.  R.  Co.,  212  Pa.  409,  108  Am.  St.  Rep.  872. 

I'he  Term  "Preponderance  of  Evidence"  Does  not  Mean  a  Mere  Numer- 
ical Array  of  Witnesses,  but  it  means  the  weight,  credit  and  value  of 
the  aggregate  evidence  on  either  side.  If,  however,  the  witnesses  ere 
of  equal  fairness,  candor,  intelligence  and  truthfulness,  equally  well 
corroborated  by  the  remaining  testimony,  and  are  equally  free  from 
interest  in  the  suit,  then  the  preponderance  is  shown  by  the  number 
of  witnesses:  Willcox  v.  Hines,  100  Tenn.  524,  66  Am.  St.  Rep,  761. 

An  Instruction  That  the  Jury  are  not  to  he  Controlled  by  the  Mere 
Numerical  preponderance  of  witnesses  on  one  side  or  the  other,  but 
should  consider  such  preponderance  along  with  other  facts  and  cir- 
cumstances conducing  to  credence,  or  the  reverse,  is  proper:  Alabama 
etc.  R.  R.  Co.  V.  Frazier,  93  Ala.  45,  30  Am.  St.  Rep.  28. 


ALEXANDER  v.  SHALALA. 

[228  Pa.  297,  77  Atl.  554.] 

HUSBAND  AND  WIFE — Deed  from  On©  to  the  Other.— There 
19  no  statute  in  Pennsylvania  which  authorizes  or  permits  a  direct 
conveyance  of  the  wife's  real  estate  to  her  husband,     (pp.  1005,  1006.) 

HUSBAND  AND  WIFE— Deed  from  One  to  the  Other.— The 
fact  that  the  husband  joins  with  the  wife  in  a  deed  from  her  to  him 
does  not  cure  the  invalidity  of  the  transfer,     (p.  1005.) 

HUSBAND  AND  WIFE— Deed  from  One  to  the  Other.— In  an 
action  of  ejectment,  defendants  who  rely  upon  an  attempted  convey- 
ance from  a  wife  direct  to  her  husband  are  not  entitled  to  have  a 
conditional  verdict  rendered  to  cover  the  amount  of  their  improve- 
ments,    (p.  1006.) 

Case  stated  in  ejectment.  The  land  in  dispute  was  once 
owned  by  Lizzie  Alexander,  who  executed  a  deed  therefor  to 
her  husband,  who  joined  in  the  deed  as  a  grantor.  The  land 
was  claimed  by  the  defendants  under  conveyances  from  the 
husband,  Emory  Alexander.  There  was  a  judgment  for  the 
defendants  and  the  plaintiffs  appealed,  assigning  the  entry 
of  such  judgment  as  error. 

A.  L.  Cole  and  L.  E.  Boyer,  for  the  appellants. 

W.  C.  Pentz  and  W.  L.  Calkins,  for  the  appellees. 
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*»8  MOSCHZISKER,  J.  The  controlling  question  in  this 
case  is,  Can  a  married  '^^  woman,  when  her  husband  joins 
in  the  deed  as  a  grantor,  make  a  valid  conveyance  of  her  real 
estate  directly  to  such  husband  as  grantee  ? 

While  the  married  women's  property  acts  of  the  different 
states  are  not  precisely  alike  in  phraseology,  they  are  all  di- 
rected to  the  same  end ;  and  when  they  contain  a  requirement, 
such  as  in  the  act  of  June  8,  1893  (Pub.  Laws,  344),  that 
the  husband  shall  join  in  the  deed  of  the  wife,  the  thought 
seems  to  be  general  (where  the  point  has  been  raised)  that 
a  direct  conveyance  from  the  wife  to  the  husband  is  void 
even  though  joined  in  by  him :  Johnson  v.  Jouchert,  124  Ind. 
105,  24  N.  E.  580,  8  L.  R.  A.  795;  Riley  v.  Wilson,  86  Tex. 
240,  24  S.  W.  394 ;  Trawick  v.  Davis,  85  Ala.  342,  5  South. 
83 ;  Rico  V.  Brandenstein,  98  Cal.  465,  35  Am.  St.  Rep.  192, 
33  Pac.  480,  20  L.  R.  A.  702;  Brooks  v.  Kearns,  86  111.  547; 
Kinnaman  v.  Pyle,  44  Ind.  275;  21  Cyc.  1292;  and  it  has 
been  so  held  in  New  York  under  a  statute  which  did  not  con- 
tain the  requirement :  White  v.  Wager,  25  N.  Y.  328.  It  is 
true  that  in  a  number  of  jurisdictions  the  opposite  rule  has 
been  adopted :  Savage  v.  Savage,  80  Me.  472,  15  Atl.  43 ;  Wells 
v.  Cay  wood,  3  Colo.  487;  Robertson  v.  Robertson,  25  Iowa, 
350;  Burdeno  v.  Amperse,  14  Mich.  91,  90  Am.  Dec.  225; 
but  the  statutes  in  those  states  do  not  require  the  husbapd  to 
join  in  the  deed. 

The  common  law  considered  the  husband  and  wife  so  nearly 
one  that  the  husband  could  neither  directly  convey  to  his 
wife  nor  be  a  direct  grantee  from  her:  21  Cyc.  1284,  1291. 
To  render  such  a  conveyance  from  the  wife  to  the  husband 
valid,  the  statute  must  confer  the  power  upon  her,  and  thereby 
remove  his  common-law  disability :  21  Cyc.  1292,  sec.  3 ;  1 
Bishop  on  Married  Women,  sees.  710,  711 ;  Rico  v.  Brand- 
enstein, 98  Cal.  465,  35  Am.  St.  Rep.  192,  33  Pac.  480,  20  L. 
R.  A.  702 ;  and  the  fact  that  a  valid  conveyance  can  be  made 
indirectly  through  the  medium  of  a  third  person  will  not 
alter  the  rule:  21  Cyc.  1292,  sec.  4;  1  Bishop  on  Married 
Women,  sees.  712,  713 ;  White  v.  Wagner,  25  N.  Y.  328,  and 
Riley  v.  Wilson,  86  Tex.  240,  24  S.  W.  394.  However  inter- 
esting, it  will  serve  no  useful  purpose  to  theorize  upon  this 
subject;  the  question  is  one  of  public  policy  for  the  law- 
making power  of  the  ^^^  state,  and  up  to  this  time  our  leg- 
islature has  not  seen  fit  to  go  as  far  as  the  appellees  contend. 
In  Wicker  v.  Durr,  225  Pa.  305,  74  Atl.  64,  a  married  woman 
made  and  delivered  a  deed  to  her  husband,  signed  by  her- 
self alone,  and  we  held  it  void,  saying:  "The  acts  of  1848 
and  1893  materially  enlarge  a  married  woman's  control  of 
her  separate  estate,  but  they  leave  undisturbed  the  mode  of 
its  exercise  in  a  conveyance  of  her  real  estate."  We  are 
of  opinion  that  there  is  no  statute  in  Pennsylvania  which 
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authorizes  or  permits  a  direct  conveyance  of  the  wife's  real 
estate  to  her  husband,  and  the  deed  in  question  should  have 
been  held  unauthorized  and  void. 

The  question  of  title  is  the  only  one  to  be  decided  on  this 
record.  The  deed  being  null  and  the  principles  of  estoppel 
inapplicable,  the  defendants  are  not  entitled  to  have  a  con- 
ditional verdict  rendered  to  cover  the  amount  of  their  im- 
provements :  McKee  v.  Lamberton,  2  Watts  &  S.  107 ;  Glidden 
v.  Strupler,  52  Pa.  400;  Kirk  v.  Clark,  59  Pa.  479;  McClure 
V.  Douthitt,  6  Pa.  414.  The  present  case  is  distinguishable 
from  McCoy  v.  Niblick,  221  Pa.  123,  70  Atl.  577,  30  L.  R.  A., 
N.  S.,  355,  where  such  a  conditional  verdict  was  allowed; 
there  the  contract  of  the  wife  was  valid  although  nonenforce- 
able.  No  proper  claim  for  mesne  profits  was  made  by  the 
plaintiffs;  when  one  desires  to  recover  mesne  profits  in  an 
action  of  ejectment,  he  should  give  notice  in  his  declaration 
or  prior  to  the  trial:  Cook  v.  Nicholas,  2  Watts  &  S.  27; 
Bayard  v.  Inglis,  5  Watts  &  S.  465;  Carman  v.  Beam,  88  Pa. 
319 ;  Act  of  May  2,  1876,  Pub.  Laws,  95. 

The  assignments  of  error  are  all  sustained;  the  judgment 
is  reversed  and  is  here  entered  in  favor  of  the  appellants. 


The  Effect  of  Deeds  from  Wife  to  Husband  is  discussed  in  Carpenter  v. 
Booker,  131  Ga.  546,  127  Am.  St.  Eep.  241;  Rico  v.  Brandenstein,  98 
Cal.  465,  35  Am.  St.  Rep.  192;  and  in  the  note  to  Turner  v.  Shaw,  9 
Am.  St.  Eep.  323.  A  statute  requiring  the  husband  to  join  in  convey- 
ances or  encumbrances  of  the  wife's  separate  estate  applies  only  to 
conveyances  by  the  wife  to  a  third  person  other  than  her  husband: 
Osborne  v.  Cooper,  113  Ala.  405,  59  Am.  St.  Rep.  117.  That  a  wife 
may  convey  directly  to  her  husband  without  his  joining  in  the  convey- 
ance, see  Turner  v.  Shaw,  96  Mo.  22,  9  Am.  St.  Rep.  319. 

Conveyances  from  Hushand  to  Wife  are  discussed  in  the  note  to 
Currier  v.  Teske,  133  Am.  St.  Rep.  607. 

Compensation  for  Improvements  in  Ejectment  is  discussed  in  the  notes 
to  Jackson  v.  Loomis,  15  Am.  Dec.  349;  Cleland  v.  Clark,  81  Am,  St.  Rep. 
164. 


ROCKWELL  V.   WARREN  COUNTY. 

[228  Pa.  430,  77  Atl.  665.] 

LnNERALS — Effect  of  Severance  from  Surface  Ownership. — 
Where  there  has  been  a  severance  of  oil,  gas  and  minerals  from  the 
surface,  in  respect  of  the  ownership,  the  separate  ownership  of  these 
minerals  constitutes  an  interest  or  estate  in  land.     (p.  1008.) 

TAXATION — Severance  of  Estates  in  Land. — The  authority 
to  tax  and  the  manner  of  its  exercise  have  nothing  to  do  with  the 
right  of  the  owner  either  to  hold  his  tract  of  land  entire  or  to  sever 
it  by  the  grant  of  different  estates  therein,     (p.  1008.) 
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TAXATION. — When  There  has  been  a  Severance  of  the  Oil, 

Gas  and  minerals  from  the  surface,  this  constitutes  an  estate  in  land 
subject  to  taxation,  even  if  this  mineral  estate  underlies  unseated 
lands,     (p.  1008.) 

D.  I.  Ball,  for  the  appellants. 

John  Siggins,  Jr.,  county  solicitor,  for  the  appellees. 

■*3o  ELKIN,  J.  The  question  involved  here  is  whether  the 
oil,  gas  and  minerals  reserved  from  the  grant  of  the  surface 
of  several  tracts  of  unseated  land  and  now  in  a  separate 
ownership  can  be  taxed  as  real  estate.  If  they  are  real  es- 
tate, of  course  they  can  be  taxed  as  such,  and  whether  they 
are  or  not  always  depends  upon  the  nature  of  the  reservation 
or  *^*  grant.  A  mere  license  to  mine  coal  or  to  drill  for 
oil  and  gas,  unaccompanied  by  the  right  of  ownership  in  the 
minerals  underlying  the  surface,  does  not  constitute  an  es- 
tate in  land.  On  the  other  hand,  oil,  gas  and  coal  are  min- 
erals, and  when  the  title  to  the  same  is  severed  from  the 
owner  of  the  surface  and  is  vested  in  a  separate  owner,  an 
estate  in  land  is  thus  created,  which,  if  it  be  of  any  value, 
may  be  taxed.  In  the  court  below  it  was  sought  to  restrain 
the  collection  of  certain  taxes  which  had  been  assessed  against 
the  oil,  gas  and  minerals  in  several  tracts  of  unseated  land 
on  the  ground  that  there  was  no  authority  of  law  for  the 
assessment  of  such  minerals  in  unseated  lands.  It  is  con- 
tended that  an  unseated  tract  of  land  must  be  assessed  as  one 
entire  body,  and  cannot  be  divided  horizontally  into  different 
estates  which  may  be  separately  owned.  It  has  been  held 
over  and  over  again  that  there  may  be  different  estates  and 
separate  ownership  of  title  in  the  same  tract  of  land.  One 
person  may  own  the  surface,  another  the  coal,  another  the  fire- 
clay and  another  the  granite  rock.  It  is  too  well  settled  to 
admit  of  argument  that  there  may  be  such  a  severance  of 
estates  in  a  tract  or  tracts  of  land,  and  when  there  is  such  a 
severance,  each  separate  owner  has  an  estate  therein.  It  is 
just  as  well  settled  that  each  separate  estate  is  subject  to 
valuation  and  assessment  as  land.  As  we  understand  the 
argument  of  the  learned  counsel  for  appellant,  it  is  con- 
ceded that  this  is  true  as  to  seated  lands,  but  it  is  earnestly 
contended  that  the  rule  should  not  apply  to  unseated  lands. 
This  distinction  is  too  artificial  to  be  substantial.  As  to  the 
character  of  the  estate  and  the  right  of  ownership  therein, 
there  is  no  difference  between  seated  and  unseated  lands. 
There  is  and  can  be  no  reason  why  the  coal  and  other  min- 
erals underlying  unseated  lands  may  not  be  severed  from  the 
surface  in  the  same  manner  and  subject  to  the  same  incidents 
of  ownership  as  in  seated  tracts. 

It  is  argued  that  because  seated  lands  are  assessed  in 
the  name  of  the  owners  while  unseated  lands  are  assessed 
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by  survey  or  warrant  numbers  regardless  of  the  owners, 
■*^*  whose  names,  if  used  at  all,  are  only  for  the  purpose  of 
description,  there  being  a  personal  responsibility  for  the  pay- 
ment of  the  taxes  on  seated  tracts  and  the  lands  alone  being 
bound  if  unseated,  that  the  right  of  severance  for  the  pur- 
pose of  taxation  at  least  does  not  exist  in  the  same  manner 
in  both  instances.  This  position  is  unsound,  and  results  from 
a  confusion  of  the  rights  of  owners  in  dealing  with  their  own 
estates  and  the  power  of  taxing  authorities  in  the  levy  and 
assessment  of  taxes.  The  authority  to  tax  and  the  manner 
of  its  exercise  has  nothing  to  do  with  the  right  of  the  owner 
either  to  hold  his  tract  of  land  entire  or  to  sever  it  by  the 
grant  of  different  estates  therein.  The  tax  is  assessed  upon 
the  property  to  be  taxed,  and  that  property  may  consist  of 
the  entire  tract,  or  of  the  surface,  or  of  the  minerals,  depend- 
ing upon  whether  or  not  there  has  been  a  severance.  The 
right  to  sever  being  established,  the  power  to  tax  the  severed 
estate  necessarily  attaches.  For  convenience  growing  out  of 
the  difficulties  of  ascertaining  the  owners,  and  other  like 
considerations,  the  legislature  provided  a  somewhat  different 
method  of  making  assessments  of  unseated  lands  and  of  col- 
lecting taxes  levied  against  them,  but  these  tax  laws  were 
not  intended  to  and  did  not  interfere  with  the  right  of  the 
owner  to  dispose  of  his  lands  by  severance  or  otherwise  as 
to  him  might  seem  most  advantageous.  Most  certainly  the 
legislature  did  not  intend  by  and  through  tax  laws  to  make  a 
distinction  between  the  owners  of  seated  and  unseated  lands 
as  to  the  right  of  severance.  There  was  a  severance  of  the 
oil,  gas  and  minerals  in  the  case  at  bar  from  the  surface,  and 
there  can  be  no  doubt,  under  the  authority  of  many  cases, 
that  the  separate  ownership  of  these  minerals  constitute  an 
interest  or  estate  in  land:  Logan  v.  "Washington  County,  29 
Pa.  373;  Caldwell  v.  Copeland,  37  Pa.  427,  78  Am.  Dec. 
436;  Funk'v.  Haldeman,  53  Pa.  229;  Sanderson  v.  Scran- 
ton,  105  Pa.  469;  Gill  v.  Weston,  110  Pa.  312,  1  Atl.  921; 
Lillibridge  v.  Lackawanna  Coal  Co.,  143  Pa.  293,  24  Am,  St. 
Rep.  544,  22  Atl.  1035,  13  L.  R.  A.  627;  Westmoreland  etc. 
Natural  Gas  Co.  v.  De  Witt,  130  Pa.  235,  18  Atl.  724,  5  L.  R. 
A.  731 ;  Powell  V.  Lantzy,  173  Pa.  543,  34  Atl.  450 ;  Blakley 
V.  433  Marshall,  174  Pa.  425,  34  Atl.  564;  Marshall  v.  Mel- 
lon, 179  Pa.  371,  57  Am.  St.  Rep.  601,  36  Atl.  201,  35  L.  R. 
A.  816;  President  etc.  of  D.  &  H.  Canal  Co.  v.  Hughes,  183 
Pa.  66,  63  Am.  St.  Rep.  743,  38  Atl.  568,  38  L.  R.  A.  826; 
Hutchison  v.  Kline,  199  Pa.  564,  49  Atl.  312. 

It  is  clear,  therefore,  that  there  was  a  severance  of  the  oil, 
gas  and  minerals  from  the  surface,  and  we  agree  with  the 
views  expressed  in  the  very  excellent  opinion  of  the  learned 
judge  of  the  superior  court  that  this  constituted  an  estate 
in  land  subject  to  taxation,  even,  if  this  mineral  estate  did 
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underlie  unseated  lands.  We  also  agree  with  the  argument 
submitted  by  counsel  for  appellees  that  where  there  is  a 
divided  ownership  in  unseated  lands,  the  surface  being  owned 
by  one  party  and  the  minerals  by  another  party,  the  surface 
is  subject  to  assessment  for  taxes  as  unseated  land,  and  a 
tax  deed  would  convey  the  title  to  the  surface  only  if  the 
tax  was  assessed  against  the  surface  only,  and  the  minerals, 
when  severed,  are  subject  to  separate  assessment  in  the  same 
manner  as  the  surface,  and  a  tax  title  to  the  minerals  when 
properly  assessed  and  sold  for  the  payment  of  taxes  would 
convey  a  good  title  to  the  minerals. 

While  the  question  has  not  been  raised  here,  it  is  important 
to  keep  in  mind  the  fact  that  the  right  to  tax  depends  upon 
the  valuation  and  assessment  of  a  definite  estate  in  land.  If 
there  is  no  land,  there  is  nothing  to  tax,  and  this  principle 
applies  as  well  to  minerals  as  to  surface.  Because  there  may 
be  a  reservation  of  oil  and  gas  by  the  grantor  of  the  surface, 
or  there  may  be  an  express  grant  of  all  the  oil  and  gas  under- 
lying one  or  several  tracts  of  land,  it  does  not  follow  that  in 
point  of  fact  there  is  any  such  estate  in  existence.  When 
the  assessor  goes  upon  the  land,  it  is  his  duty  to  make  a  valua- 
tion upon  information  or  knowledge  which  will  furnish  some 
definite  fixed  basis  of  valuation.  A  mere  naked  reservation 
of  oil  and  gas  in  a  deed  without  any  other  facts  to  base  a 
valuation  upon  is  not  sufficient  to  warrant  the  assessment  of 
taxes.  Development  in  the  neighborhood,  sales  of  oil  or  gas 
lands  in  close  enough  proximity  to  add  value,  or  any  other 
element  of  value  which  may  form  a  basis  of  valuation 
^^^  may  be  taken  into  consideration  by  the  assessor  or  other 
taxing  authorities,  but  it  should  always  be  borne  in  mind  that 
real  estate  is  the  thing  being  dealt  with,  and  that  oil  and 
gas  are  considered  real  estate,  and  if  there  be  no  oil  and  gas, 
then  there  is  no  real  estate  to  be  taxed. 

Decree  affirmed  at  the  cost  of  appellant. 


As  to  Whether  There  can  be  Ownership  of  Gas  and  Oil  in  Place,  dis- 
tinct and  separate  from  the  surface  ownership,  see  Watford  Oil  etc. 
Co.  V.  Shipman,  233  111.  9,  122  Am.  St.  Rep.  144;  Lillibridge  v.  Lacka- 
wanna Coal  Co.,  143  Pa.  293,  24  Am.  St.  Rep.  544;  Nonamaker  v.  Amos, 
73  Ohio  St.  163,  112  Am.  St.  Rep.  708. 

Payment  of  Taxes  on  a  Tract  of  Land  by  the  Surface  Owner  is  not 
payment  of  taxes  on  minerals  in  it  owned  by  another  person  and 
separately  assessed  with  taxes  in  the  name  of  the  owner  of  the 
minerals:  McGraw  v.  Lakin,  67  W.  Va.  385,  68  S.  E.  27.  The  statutes 
of  Kansas  providing  for  the  taxation  of  strata  of  minerals  in  land, 
the  title  to  which  has  been  vested  in  persons  other  than  the  owner  of 
the  surface,  and  imposing  penalties  for  its  violation,  apjilies  to  oil  and 
gas  as  well  as  solid  minerals.  When  the  different  strata  are  severed 
by  contract  or  conveyance,  each  layer  or  stratum  is  subject  to  be  taxed 
senarately  as  real  propertv:  Mound  City  Brick  &  Gas  Co,  v.  Goodspeed 
Gas  &  Oil  Co.,  83  Kan.  136,  109  Pac.  1002. 
Am.  St.  Rep..  Vol.  139 — 04 
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HOLLIS  V.  WIDENER. 

[228  Pa.  466,  77  Atl.  819.] 

FELLOW-SERVANTS — Chief  Engineer  and  Oiler  on  Yacht.— 
The  higher  order  of  employment  of  the  chief  engiueer  of  a  private 
yacht  over  that  of  the  oiler  does  not  of  itself  make  the  holders  of  the 
two  positions  other  than  fellow-servants  of  the  owner,     (p.  1013.) 

MASTER  AND  SERVANT — Safe  Place, — A  Promise  Made  by 
the  chief  engineer  to  the  oiler  of  a  private  steam  yacht  to  "fix"  a 
dangerous  place  does  not  render  the  owner  liable  for  injuries  to  the 
oiler  subsequently  by  reason  of  the  place  not  being  made  safe.  (pp. 
1012,  1013.) 

Trespass  to  recover  for  personal  injuries.  The  plaintiff 
obtained  a  judgment  and  the  defendant  appealed.  Among 
the  errors  assigned  was  the  court's  failure  to  give  binding  in- 
structions for  the  defendant. 

John  F.  Lewis  and  F.  C.  Adler,  for  the  appellant. 

S.  Morris  Wain  and  John  W.  Wescott,  for  the  appellee. 

*«''  BROWN,  J.  On  the  first  trial  of  this  case  the  plain- 
tiff was  the  only  witness  examined,  and  a  nonsuit  was  en- 
tered. In  holding  that  the  court  below  had  erred  in  refusing 
to  take  it  off,  we  said,  through  Mr.  Justice  Mestrezat:  "This 
is  a  very  close  case,  and  the  meager  facts  disclosed  on  the 
trial  do  not  take  it  out  of  the  realm  of  doubt.  There  was  but 
one  witness  produced  and  examined  at  the  trial,  and  his  ex- 
amination on  either  side  was  quite  unsatisfactory  in  develop- 
ing the  material  facts  upon  which  the  case  should  turn 

As  we  understand  the  plaintiff's  case,  he  alleges  that  the 
place  he  was  assigned  to  perform  the  work  for  which  he  was 
employed  was  unsafe  by  reason  of  the  failure  of  the  defend- 
ant to  guard  and  protect  him  from  the  machinery  which  it 
was  his  duty  to  oil,  and  the  necessity  for  guarding  the  ma- 
chinery was  brought  to  the  attention  of  the  employer,  or  a 
person  representing  him,  who  promised  to  remove  the  danger 
by  providing  the  guards  necessary  to  protect  the  plaintiff 

while  he  was  engaged  at  his  work The  plaintiff  had 

been  engaged  at  this  work  long  enough  to  know  the  dangers, 
if  any,  arising  from  a  defective  or  negligently  constructed 
platform,  and  it  may  be  that  he  assumed  the  risk  of  those 
dangers.  But  he  contends  that  he  rebutted  the  presumption 
that  he  assumed  such  risk  by  showing  that  he  notified  his 
employer  of  the  dangerous  condition  of  the  platform,  and 
was  assured  that  the  danger  would  be  removed,  and  that  he 
remained  at  his  work  solely  by  reason  of  this  assurance.  He 
claims  that  the  danger  to  which  he  was  subjected  was  not  so 
imminent  and  immediate  as  to  require  him  to  refuse  to  con- 
tinue his  work,  and,  therefore,  that  the  promise  of  his  em- 


July,  1910.]  HoLLis  V.  Widener.  1011 

ployer  to  remove  the  danger  justified  him  in  not  at  once 
quitting  work":  Hollis  v.  Widener,  221  Pa.  72,  70  Atl.  287. 
On  the  trial,  resulting  in  the  judgment  from  which  we  have 
this  appeal,  the  facts  were  fully  developed,  and  there  is  no 
difficulty  in  intelligently  passing  upon  the  right  of  the  un- 
fortunate appellee  to  recover. 

4C8  Yhe  plaintiff  was  an  oiler  on  a  yacht  owned  by  the  de- 
fendant. He  had  been  employed  in  that  capacity  for  about 
fifteen  months  at  the  time  he  was  hurt  and  had  served  two 
watches  daily  of  four  hours  each.  His  duty  required  him 
to  oil  the  engine  of  the  ice  machine  a  least  eight  times  during 
each  watch  when  the  yacht  was  in  commission.  In  oiling  tha 
engine  he  was  compelled  to  stand  on  an  iron  platform,  and, 
on  July  23,  1902,  while  attempting  to  step  on  it,  his  right  foot 
slipped  and  was  caught  between  the  spokes  of  the  driving 
wheel.  His  leg  was  so  sferiously  injured  that  it  was  necessary 
to  amputate  it  about  four  inches  below  the  knee. 

There  is  much  force  in  the  contention  of  counsel  for  the 
appellant  that  a  verdict  ought  to  have  been  directed  in  his 
favor  because,  from  the  facts,  as  fully  developed  on  the  sec- 
ond trial,  no  negligence  on  his  part  appeared.  The  yacht 
had  been  built  by  a  most  reputable  company,  under  the  in- 
spection of  the  United  States  government  and  British  Lloyds. 
When  completed  it  was  given  the  highest  class  possible  for 
any  vessel  afloat:  "Star  100  A-1,"  and  a  license  was  issued 
to  it  in  accordance  with  the  laws  of  the  United  States.  The 
inspection  to  which  it  was  subjected  was  not  merely  of  the 
plans,  but  of  all  the  materials  before  and  after  they  went 
into  its  construction.  The  owner  had  not  interfered  either 
with  the  plans  of  the  ship  or  its  construction,  nor  insisted 
on  any  special  devices  in  connection  with  it.  Its  entire  de- 
sign and  construction  had  been  intrusted  to  a  competent  ship- 
builder. In  addition  to  this  undisputed  state  of  facts,  the 
testimony  of  a  dozen  witnesses,  including  government  in- 
spectors and  designing  and  constructing  engineers,  concurred 
that  the  platform  of  the  ice  machine  and  its  approach  were 
constructed  in  the  usual  way,  of  usual  and  proper  material, 
supplied  with  a  proper  and  efficient  step,  with  proper  rails 
and  guards,  and  was  in  all  respects  safe  for  the  use  of  the 
oilers.  But,  turning  to  the  case  of  the  plaintiff,  as  made  out 
by  himself  on  the  second  trial,  when  all  the  facts  were  fully 
developed,  is  he  entitled  to  '*^®  recover,  and  ought  the  case 
to  have  gone  to  the  jury  on  what  we  said  of  it  on  the  first 
appeal? 

About  a  week  before  the  plaintiff  was  injured  his  foot  had 
slipped  while  he  was  attempting  to  step  on  the  platform, 
and  he  made  complaint  of  what  he  regarded  as  its  unsafe 
condition  to  the  engineer  in  charge  of  the  engines,  who  was 
his  brother.     He  had  been  oiling  the  ice  machine  engine  from 
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it  for  about  fifteen  months  before  this  occurred  and  knew 
there  was  no  guard  in  front  of  the  driving  wheel,  but  his  con- 
tention is  that,  after  his  foot  slipped  the  first  time,  he  con- 
tinued to  incur  the  risk  of  being  hurt,  because  his  employer, 
after  having  been  notified  of  the  dangerous  condition  of  the 
platform,  had  promised  him  that  it  would  be  made  safe. 
His  ground  of  complaint,  as  set  forth  in  his  statement  of  his 
cause  of  action  and  as  testified  to  by  himself  on  the  trial, 
is  the  failure  of  his  employer  to  keep  this  promise.  The 
averment  in  the  statement  is,  "The  defendant  promised  and 
agreed  to  have  the  said  platform  made  safe  and  properly 
guarded,  but  neglected  to  do  the  same,"  and  the  testimony  of 
the  plaintiff  in  support  of  this  averment  is  as  follows:  "Q. 
Bring  your  mind  now  to  the  time  when  you  came  near  get- 
ting caught  or  hurt — you  made  some  complaint  to  your 
brother,  you  say — what  did  you  say  to  him?  What  did  you 
say  to  ypur  brother?  A.  I  said,  'Mr.  Hollis,  I  slipped  in 
there  the  other  day,  yesterday,'  I  said,  'Can't  there  be  a 
guard  or  fender  or  some  precaution  put  there  for  us  oilers?' 
Mr.  Hollis  said,  'Yes,'  he  said,  'Ed,'  or  'Hollis,  that's  one 
thing  I'm  going  to  do  the  first  chance  I  have.'  He  said: 
'You  go  on  with  your  work  and  be  careful  with  it  until  I 
fix  that.'  Q.  Did  you  go  on  with  your  work,  relying  on  this 
statement  ?  A.  I  went  on  with  my  work,  as  usual.  Q.  Why  ? 
A.  Under  the  promise  of  my  master  that  he  was  going  to  put 
guards  and  a  fender  there." 

The  engineer,  though  the  brother  of  the  plaintiff,  was  not 
called  as  a  witness,  and  there  was  no  competent  proof  sub- 
mitted by  the  plaintiff  as  to  just  what  his  authority  '*'^**  was. 
The  defendant's  uncontradicted  testimony  was  that  he  had 
no  authority  to  make  any  structural  or  other  changes  in  the 
boat  without  his  consent  or  that  of  the  master  in  charge  of  it, 
and  that  no  one  except  the  captain  had  power  to  do  anything 
or  to  give*  any  orders. 

When  we  held  on  the  first  appeal  that  this  case  was  for 
the  jury,  we  were  of  opinion,  formed  from  "the  meager 
facts"  as  disclosed  by  the  testimony  of  the  plaintiff  alone, 
that  the  defendant,  or  someone  acting  for  and  representing 
him,  upon  being  notified  of  the  dangerous  condition  of  the 
platform,  had  promised  the  plaintiff  that  it  would  be  guarded, 
and  that,  relying  upon  that  promise,  he  was  justified  in  not 
at  once  quitting  work;  but,  under  the  facts  as  they  now  ap- 
pear, it  is  clear  that  the  plaintiff  never  called  the  attention 
of  his  employer  to  the  unguarded  condition  of  the  platform, 
and  that  no  promise  by  the  latter  was  ever  made  to  have  it 
guarded.  What  the  plaintiff  did  was  to  call  the  attention  of 
the  engineer  to  the  condition  of  the  platform,  and  he  prom- 
ised to  have  it  fixed.  But  who  was  the  engineer?  If  he  was 
not  authorized  to  represent  and  act  for  the  owner  of  the 
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boat,  no  notice  to  him  of  the  alleged  dangerous  condition  of 
the  platform  would  be  notice  to  the  owner  and  no  promise 
made  by  him  could  bind  the  owner.  The  accident  occurred 
on  a  ship  at  sea,  where,  for  the  safety  of  all  on  board,  there 
manifestly  must  be  but  one  controlling  head  and  but  one 
voice  to  give  orders  and  issue  commands,  and  the  authorities 
are  uniform  that  all  the  rest  in  the  service  of  the  owner,  ex- 
cept, perhaps,  the  master,  are  fellow-servants.  In  England, 
even  the  master  is  treated  as  a  fellow-servant :  Hedley  v.  Pink- 
ney  &  Sons  Steamship  Co.,  [1894]  L.  R.  App.  Cas.  222.  In 
Ireland  and  Scotland  it  is  held  otherwise,  and  the  master 
is  regarded  as  a  vice-principal :  Ramsay  v.  Quinn,  I.  R.  8  C. 
L.  322;  Leddy  v.  Gibson,  11  Ct.  Sess.  Cas.,  3d  Ser.,  304.  In 
"The  Osceola,"  189  U.  S.  158,  23  Sup.  Ct.  Rep.  483,  47  L. 
ed.  760,  it  was  held  by  the  supreme  court  of  the  United 
States,  upon  a  full  review  of  the  English  and  American  au- 
thorities, "that  all  the  members  '*'^^  of  the  crew,  except,  per- 
haps, the  master,  are,  as  between  themselves,  fellow-servants." 

The  complaint  by  the  plaintiff  of  the  danger  of  the  plat- 
form was  made  to  but  a  fellow-servant,  and  he  continued  to 
discharge  his  duties  as  an  oiler  on  what  he  says  was  a  slippery, 
dangerous  place,  on  the  promise  of  a  fellow-servant  to  "fix" 
it.  The  negligence  of  which  he  complains,  as  he  himself  puts 
it,  was  the  failure  of  his  employer  to  keep  a  promise  to  make 
safe  the  place  where  he  was  working.  He  admits  that  he 
voluntarily  continued  to  work  upon  it  after  he  knew  from 
experience  that  it  was  dangerous,  solely  because  there  was  a 
promise  to  fix  it.  This  promise,  however,  was  not  the  prom- 
ise of  his  employer.  It  was  but  the  promise  of  a  fellow- 
servant  who  had  no  authority  to  make  it,  and,  for  the  failure 
to  keep  it,  the  employer — the  owner  of  the  ship — incurred  no 
responsibility. 

The  seventh  assignment  of  error  is  sustained  and  the  judg- 
ment reversed. 


A  Master  is  not  Answerable  to  One  Servant  for  an  Injury  Caused  hy 
the  Negligence  of  Another  Servant  in  the  same  common  employment 
unless  the  negligent  servant  was  the  vice-principal  of  the  master: 
McGrcgory  v.  Ultima  Thule  etc.  Ey.  Co.,  90  Ark.  210,  134  Am.  St. 
Rep.  24;  Tennessee  etc.  R.  R.  Co.  v.  Bridges,  144  Ala.  229,  113  Am. 
St.  Rep.  35;  Indianapolis  etc.  Transit  Co.  v.  Foreman,  162  Ind.  85,  102 
Am.  St.  Rep.  185;  Enright  v.  Oliver,  69  N.  J.  L.  357,  101  Am.  St.  Rep. 
710;  Kelly  Island  Lime  etc.  Co.  v.  Pachuta,  69  Ohio  St.  462,  100  Am. 
St.  Rep.  706.  Tests  for  determining  the  question  as  to  who  are  fellow- 
servants  are  given  in  Enright  v.  Oliver,  69  N.  J.  L.  357,  101  Am.  St. 
Rep.  710,  and  cases  cited  in  the  cross-reference  note  thereto. 

The  Right  of  Recovery  by  Employees,  injured  while  performing  hazard- 
ous duties,  is  considered  in  the  notes  to  Houston  etc.  Ry.  Co.  v. 
De  Walt,  97  Am.  St.  Rep.  884;  Brazil  Block  Coal  Co.  v.  Gibson,  98 
Am.  St.  Rep.  289.  If  a  man  continues  in  dangerous  employment,  with 
knowledge  of  the  danger,  he  must  abide  the  consequences,  so  far  as 
any  claim  against  the  employer  is  concerned:   Note  to  Houston  etc. 
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"Ry.  Co.  T.  De  "Walt,  97  Am,  St.  Rep.  890;  Miller  v.  Moran  Bros.  Co., 
39  Wash.  631,  109  Wash.  917;  Knox  v.  American  Eolling  Mill  Corp., 
236  111.  437,  127  Am.  St.  Eep.  291. 

As  to  Fellow-servants  on  a  Boat  it  has  been  held  that  the  master  of 
a  lighter  and  the  crew,  and  the  master  and  mate  of  a  vessel,  are  fellow- 
servants.  But  that  a  deck-hand  on  steamboat  A  and  the  crew  of 
steamboat  B,  the  owners  being  partners,  and  a  stevedore's  foreman 
and  his  laborers,  are  not  fellow-servants:  Note  to  Fisk  v.  Central  Pae. 
E.  E.  Co.,  1  Am,  St.  Eep.  32,  33. 


STINSON'S  ESTATE. 

[228  Pa.  475,  77  Atl.  807.] 

A  WTLL  IS  THE  LEGAL  DECLARATION  of  a  Man's  Inten- 
tion which  he  wills  to  be  performed  after  his  death,  and,  under  the 
Pennsylvania  wills  act,  this  declaration  must  be  in  writing  and  signed 
at  the  end  by  the  testator,     (p.  1015.) 

WILL — What  is  Signing  at  the  End  of  a  Will. — A  testator's  writ- 
ten declaration  is  his  animus  testandi,  and  when  this  is  fully  expressed, 
his  will  is  finished  and  the  end  of  it  reached.  It  is  there  that  his 
signature  must  appear  as  evidence  that  it  is  his  will.     (p.  1015.) 

WILL — Irregular  Paging — Signature  in  Middle. — A  written  in- 
strument occupying  three  pages  of  a  sheet  of  paper  in  the  irregular 
order,  1,  3,  2,  and  signed  in  the  middle  of  the  second  page,  is  valid 
as  a  will,  provided  that  throughout  this  order  there  is  a  connected 
internal  sense  containing  a  clear  expression  of  testamentary  intention 
and  excluding,  from  an  inspection  of  it,  any  conclusion  but  that  the 
testatrix  signed  her  name  at  the  place  she  regarded  as  the  end  of  her 
will.     (p.  1016.) 

James  Gay  Gordon  and  J.  Morris  Yeakle,  for  the  appel- 
lants. 

Montgomery  Evans,  Nicholas  H.  Larzelere  and  Irvin  P. 
Knipe,  lot  the  appellees. 

470  BROWN,  J.  The  requirement  of  the  act  of  April  8, 
1833  (Pub.  Laws,  249),  is,  that  "every  will  shall  be  in  writ- 
ing, and  unless  the  person  making  the  same  shall  be  pre- 
vented by  the  extremity  of  his  last  sickness,  shall  be  signed 
by  him  at  the  end  thereof."  The  question  raised  on  this 
appeal  is  whether  the  paper  which  was  admitted  to  probate 
by  the  register  of  wills  of  Montgomery  cornty  as  the  last 
will  and  testament  of  Agnes  J.  Stinson  had  been  signed  by 
her  at  the  end  thereof.  On  appeal  to  the  orphans'  court  of 
the  county  from  the  action  of  the  register,  the  president 
judge  of  the  orphans'  court  of  Berks  county,  specially  pre- 
siding, held,  in  a  well-considered  opinion,  that  the  will  had 
been  so  signed.  The  document  admitted  to  probate  consists 
of  a  single  sheet  of  legal  cap  paper,  folded  in  the  middle 
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in  the  usual  way  along  the  short  dimension,  making  four 
pages  of  equal  size.  There  is  no  writing  on  the  fourth  page. 
The  writing  in  issue  appears  upon  the  first,  second  and  third 
pages  of  the  paper.  The  document  is  holographic,  and  the 
signature  of  Agnes  J.  Stinson  appears  about  the  middle 
of  the  second  page,  following  the  usual  '^'^''  in  testimonium 
clause,  and  to  the  left  of  her  signature  are  those  of  two 
subscribing  witnesses.  The  learned  counsel  who,  in  the  court 
below,  represented  the  appellant  from  the  decree  of  the  reg- 
ister admitted,  with  characteristic  candor,  that  the  testatrix, 
after  writing  the  first  page,  proceeded  to  the  third,  then 
wrote  last  what  appears  on  the  top  of  the  second  page,  and, 
after  the  completed  expression  of  her  testamentary  inten- 
tion, signed  her  name.  Application  was  made  to  the  court 
below  for  a  rehearing,  on  the  ground  that  counsel  had  no 
authority,  either  from  the  appellant  from  the  decree  of  the 
register  or  from  any  other  contestant  of  the  will,  to  make 
such  admission,  and  on  this  appeal  it  is  one  of  the  grounds  of 
complaint.  No  testimony  of  any  kind  was  offered  as  to  the 
order  in  which  the  pages  of  the  will  were  written  at  the  time 
the  testatrix  signed  it.  Both  the  attesting  witnesses  were 
dead,  and  counsel  for  the  present  appellants  admit  that  the 
issue  which  they  raise  "must  be  determined  wholly  by  an 
inspection  of  the  alleged  will  itself."  Our  inspection  of  the 
document  has  satisfied  us  that  the  testatrix,  after  having  writ- 
ten the  first  page,  skipped  the  second,  proceeded  to  the  third, 
and,  having  reached  the  bottom  of  it,  returned  to  the  second, 
and,  when  she  had  completed  the  disposition  of  her  estate 
at  about  the  middle  of  that  page,  signed  her  name  there  in 
the  presence  of  two  witnesses.  The  admission  of  counsel, 
complained  of  by  the  appellants,  is,  therefore,  wholly  elimi- 
nated from  the  case.  The  question  before  us,  reduced  to  one 
of  great  simplicity,  is  whether  the  end  of  a  will  is,  as  counsel 
for  appellants  contend,  "the  physical  end  of  the  writing, 
the  point  which  is  spatially  farthest  removed  from  the  be- 
ginning," or  is  the  logical  end  of  the  testator's  disposition 
of  his  property,  wherever  that  end  manifestly  appears  on  the 
paper. 

A  will  is  the  legal  declaration  of  a  man's  intention  which 
he  wills  to  be  performed  after  his  death.  Such  declaration 
must,  under  our  wills  act,  be  in  writing  and  signed  at  the 
end  thereof  by  the  testator,  unless  prevented  by  an  absolute 
inability.  His  written  declaration  '*''^  is  his  animus  testandi; 
when  it  is  fully  expressed,  his  will  is  finished  and  the  end  of 
it  reached.  It  is  there  that  his  signature  must  appear  as 
evidence  that  it  is  his  will.  What  he  regards  as  the  end  of  his 
will  and  what  must  manifestly  be  regarded  as  the  end  of  it. 
from  an  inspection  and  reading  of  the  writing,  is  the  end  of 
it  under  the  statute,  which  contains  nothing  about  the  spatial 
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or  physical  end  of  it.  The  will  before  us,  admittedly  written 
by  the  testatrix  herself,  bears  upon  its  face  the  unmistaka- 
ble sequence  which  she  intended  to  give  to  her  writing.  She 
started  on  the  first  page,  and  when  she  reached  the  bottom 
of  it,  turning  the  paper  over,  skipped  to  the  third  and  there 
continued  her  writing,  at  the  top  of  which,  on  the  first  line, 
the  unbroken  disposition  of  her  property  is  continued.  When 
the  bottom  of  that  page  was  reached  she  turned  to  the  sec- 
ond, and,  on  the  first  line  of  it,  continued  in  clear  words  the 
clause  relating  to  the  provisions  on  the  third  page  for  the 
Women's  Christian  Association  of  Norristown.  She  then 
proceeded  to  appoint  her  executors,  and  having  done  so, 
reached  the  end  of  her  will  and  there  signed  her  name.  From 
the  beginning  of  the  first  page,  continuing  on  the  third  and 
ending  on  the  second,  there  is  connected  internal  sense,  con- 
taining a  clear  expression  of  testamentary  intention,  and  the 
only  conclusion  to  be  reached  from  an  inspection  of  the  writ- 
ing is  that  the  testatrix  signed  her  name  at  the  place  which 
she  regarded  as  the  end  of  her  will.  She  signed  her  name 
at  the  end  of  her  written  act  which  she  intended  to  be  her 
will,  and,  as  it  clearly  so  appears  from  the  paper  itself,  her 
execution  of  it  is  not  to  be  declared  invalid  because  she  failed 
to  follow  the  sequence  of  the  pages.  The  sequence  of  her  will 
is  unbroken  from  the  first  line  on  the  first  page  to  the  place 
where  she  signed  her  name  on  the  second,  which  was  the  end. 
While  no  one  of  our  cases  where  the  question  in  which 
the  sixth  section  of  the  act  of  1833  was  passed  upon  is 
precisely  like  the  one  now  before  us,  Baker's  Appeal,  107  Pa. 
381,  52  Am.  Rep.  478,  is  similar  to  it,  and  what  was  there  said 
is  here  *'^''*  controlling.  In  that  case  a  will  was  written  on 
the  first  and  third  pages  of  a  sheet  of  paper  and  signed  at 
the  end  of  the  third  page.  In  a  devise  to  A,  written  on  the 
third  page,  numbered  "4th,"  certain  words  describing  the 
property »devised  were  erased  and  the  words  *See  next  page" 
were  there  interlined.  On  the  fourth  page  of  the  same  sheet 
of  paper  was  written  an  unsigned  clause,  numbered  "4th," 
making  a  bequest  to  A,  and  also  additional  bequests  to  other 
beneficiaries.  The  scrivener  who  drew  the  will  testified  that 
the  erasure  and  interlineation  were  made  by  him  by  testator's 
direction,  and  he  identified  the  writing  on  the  fourth  page 
as  the  subject  of  the  said  reference  in  the  will,  and  as  having 
been  written  by  him  at  the  testator's  direction  prior  to  the 
signing  by  the  latter.  In  holding  that  the  writing  on  the 
fourth  page  was  to  be  read  into  the  will  as  constituting  the 
fourth  clause  thereof,  and  that  the  entire  instrument,  with 
said  clause  incorporated  therein,  should  be  admitted  to  pro- 
bate as  the  testator's  will,  we  said:  "Thus  the  general  prin- 
ciple has  been  clearly  established  that  a  will  is  to  be  read  in 
such  order  of  pages  or  paragraphs  as  the  testator  manifestly 
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intended,  and  the  coherence  and  adaptation  of  the  parts  clearly 
require.  In  writing  a  will  upon  the  pages  of  foolscap  paper,  a 
testator  may  or  may  not  conform  to  the  order  of  the  consecu- 
tive pages  of  the  folio ;  there  is  no  law  which  binds  him  in  this 
respect;  he  may  begin  upon  the  fourth  page  of  the  folio  and 
conclude  upon  the  first,  or  he  may  commence  upon  the  first, 
continue  upon  the  third,  and  conclude  upon  the  second ;  in 
whatever  order  of  pages  it  may  be  written,  however,  it  is  to 
be  read,  as  in  Wikoff 's  Appeal,  according  to  their  internal 
sense,  their  coherence  or  adaptation  of  parts.  The  order  of 
connection,  however,  must  manifestly  appear  upon  the  face 
of  the  will;  it  cannot  be  established  by  extrinsic  proof. 
Whilst,  therefore,  the  end  of  the  writing  in  point  of  space 
may  in  most  cases  be  taken  as  the  end  of  the  disposition,  it 
does  not  follow  that  in  all  cases  the  signature  must,  of  ne- 
cessity, be  there  written,  ^^*  if  it  be  written  at  the  end  of  the 
will,  according  to  such  connection  and  arrangement  of  the 
pages  or  sheets  as  the  obviously  inherent  sense  of  the  instru- 
ment requires."  To  the  same  effect  is  the  following  from 
what  was  said  by  Mitchell,  C.  J.,  in  Swire's  Estate,  225  Pa. 
188,  73  Atl.  1110:  "The  statute  requires  that  a  will  shall  be 
in  writing,  and  signed  by  the  testator  'at  the  end  thereof.' 
The  end  meant  by  this  provision  is  the  logical  end  of  the 
language  used,  which  shows  that  the  testamentary  purpose 
has  been  fully  expressed.  The  position  of  the  signature  with 
regard  to  the  bottom  or  end  of  the  page  is  only  evidence  on 
the  question  whether  the  testator  has  completed  the  ex- 
pression of  his  intention.  Prima  facie  that  is  the  natural 
place  for  the  signature  to  be  placed  to  show  the  full  ex- 
pression of  the  testator's  wishes,  and  therefore  is  presump- 
tively the  right  place  for  it,  but  it  is  only  evidence  and  must 
give  way  to  evidence  of  a  different  intent In  the  pres- 
ent case,  the  connected  sense  of  the  text  is  entirely  clear, 
though  it  does  not  follow  the  usual  order  of  arrangement. 
But  it  does  not  deviate  from  it  more  than  many  letters  writ- 
ten in  the  style  of  the  present  day  where  the  writing  jumps 
from  the  first  to  the  third  page  and  then  back  to  the  second. 
The  full  substance  of  the  testatrix's  intent  and  its  expression 
are  there,  and  the  signature  is  at  what  she  intended  and 
regarded  as  the  end  of  her  will.  Where  that  is  manifest,  the 
continuity  of  sense,  and  not  the  mere  position  on  the  page, 
must  determine  the  statutory  'end  thereof  as  the  place  for 
the  signature." 

The  requirement  of  the  English  acts  is  similar  to  that  of 
our  act  of  1833  as  to  where  a  will  is  to  be  signed.  In  Goods 
of  Coombs,  L.  R.  1  Prob.  &  Div.  302,  a  will  filled  the  first 
and  third  pages  of  a  sheet  of  foolscap  paper,  leaving  no 
room  at  the  bottom  of  the  third  page  for  the  signatures  of 
the  testator  and  the  attesting  witnesses.     These  were  writ- 


1018  139  American  State  Reports.  [Penn. 

ten  on  the  second  page,  and  it  was  held  that  the  will  was 
duly  executed  under  1  &  15  Vict.,  which  require  wills  to  be 
signed  "at  the  foot  or  end"  thereof.  In  the  Goods  of  "Wot- 
ton,  L.  R.  3  Prob.  *^^  &  Div.  159,  a  testatrix  procured  the 
form  of  a  will  lithographed  on  the  first  side  of  a  sheet  of 
foolscap  paper  and  wrote  her  will  on  the  second  and  third 
pages  of  it,  ending  near  the  bottom  of  the  third.  The  fourth 
was  blank.  She  signed  her  name  in  the  presence  of  wit- 
nesses at  the  foot  of  the  lithographed  form,  on  the  first  page, 
and  it  was  held  that  the  will  was  signed  at  the  foot  or  end 
thereof,  as  required  by  the  acts.  Sir  J.  Hannen  saying:  "The 
true  way  to  look  at  the  transaction  seems  to  be  that,  as  the 
will  was  begun  on  the  second  and  continued  on  the  third  side 
of  the  paper,  these  must  be  taken  to  be  the  first  and  third 
pages  of  the  will,  and  so  we  are  brought  round  to  what,  under 
ordinary  circumstances,  would  be  called  the  first  page,  but 
which,  upon  these  facts,  must  be  treated  as  the  last  page  of 
the  will,  as  I  hold  it  was  when  executed." 

It  is  urged  by  the  learned  counsel  for  appellants  that  their 
contention  that  the  end  of  a  will  is  the  physical  end  of  the 
writing — the  point  spatially  farthest  removed  from  the  be- 
ginning— has  been  sustained  by  the  New  York  court  of  ap- 
peals in  Will  of  Andrews,  162  N.  Y.  1,  76  Am.  St.  Rep. 
294,  56  N.  E.  529,  48  L.  R.  A.  662.  But  that  case  differed  in 
very  important  particulars  from  this.  There  the  will  was 
written  upon  a  printed  blank,  folded  in  the  middle  so  as  to 
make  four  consecutive  pages,  with  the  attestation  clause  at 
the  top  of  the  second  page.  At  that  point  it  was  signed  by 
the  testator  and  the  subscribing  witnesses,  and  the  first  two 
pages  made  a  complete  will.  The  third  page  contained  other 
and  complete  dispositions  of  property,  in  no  manner  con- 
nected with  what  appeared  on  the  first  and  second  pages, 
except  that  the  third  page  was  numbered  "2nd  page"  and 
the  second  page  "3rd  page."  In  addition,  the  will  was  not 
in  the  handwriting  of  the  testatrix,  but  in  that  of  a  person  to 
whom  the  bulk  of  the  estate  was  given  as  the  residuary  bene- 
ficiary. The  case  cannot  be  regarded  as  authority  at  all  for 
the  question  now  before  us,  which  was  properly  disposed  of 
by  the  court  below,  and  its  decree  is  affirmed  at  appellants' 
costs. 


As  to  When  a  Will  is  Signed  at  the  End,  see  Mader  v.  Apple,  80  Ohio 
St.  691,  131  Am.  St.  Rep.  719;  Baker's  Appeal,  107  Pa.  381,  52  Am. 
Rep.  478;  and  wlien  not,  see  Matter  of  Andrews,  162  N.  Y.  1,  76  Am. 
St.  Rep.  294. 
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SLOAN  V.  BROWN. 

[228  Pa.  495,  77  Atl.  821.] 

CORPORATE  STOCK — Purchase  from  Agent, — Where  a  pledgee 
or  a  purchaser  takes  stock  with  notice  that  the  capacity  of  the  party 
he  deals  with  is  that  only  of  an  agent,  he  cannot  deny  the  rights 
therein  of  the  principal,     (p.  1022.) 

CORPORATE  STOCK — Purchase  from  Agent. — A  Broker  Buy- 
ing Stock  not  of  its  owner  but  of  his  agent  is  bound  to  inquire  into  that 
agent's  authority,     (pp.  1022,  1023.) 

CORPORATE  STOCK — Purchase  from  Agent. — A  Broker,  After 
Buying  Stock  of  an  agent  at  a  price  under  that  fixed  by  the  agent's 
authority,  must,  on  tender  of  that  price  back  with  interest,  restore  the 
stock  of  the  principal,     (p.  1023.) 

CORPORATE  STOCK — Leaving  With  Agent  to  Sell. — Laches 
cannot  be  Imputed  to  an  owner  of  stock  who  leaves  it  in  his  agent's 
hands,  with  a  power  of  -attorney,  for  the  purpose  of  selling  or  pledging 
it,  provided  he  instructs  the  agent  as  to  the  figure  at  which  he  is  to 
part  with  it.     (p.  1023.) 

Appeal  from  a  decree  dismissing  a  bill  in  equity  to  compel 
the  return  of  certain  shares  of  stock. 

John  M.  Freeman  and  Robert  Woods  Sutton,  for  the  ap- 
pellant. 

Thomas  Patterson,  J.  H.  Painter  and  J.  C.  Slack,  for  the 
appellees. 

497  POTTER,  J.  In  the  bill  of  complaint  filed  in  this  case 
the  plaintiff  alleged  that  the  defendants  had  purchased  from 
one  Frederick  W.  Ward,  at  much  less  than  the  real  value 
thereof,  261,112  shares  of  stock  of  the  San  Toy  Mining  Com- 
pany, which  they  knew  belonged  to  plaintiff;  that  said 
Frederick  W.  Ward  had  no  authority  to  make  such  sale,  and 
defendants  knew  that  he  had  not ;  that  plaintiff  had  demanded 
the  return  of  the  stock,  having  tendered  to  the  defendants  the 
amount  which  they  paid  for  it,  together  with  interest  thereon. 
Fl^ntiff  therefore  prayed  for  an  injunction  to  restrain  the 
transfer  of  the  stock  on  the  books  of  the  corporation ;  for 
a  decree  finding  that  the  defendants  held  the  said  shares  of 
stock  as  trustee  for  the  plaintiff,  and  directing  them  to  return 
and  transfer  to  the  plaintiff  the  said  stock  on  payment  to  them 
of  the  amount  paid  by  them  therefor,  with  interest. 

The  court  below  was  of  the  opinion  that  the  fact  that  the 
plaintiff  left  the  certificate  of  stock  in  the  possession  of  Ward, 
together  with  the  stock  power  signed  in  blank,  protected  the 
defendants  in  purchasing  the  stock  from  Ward,  and  relieved 
them  from  the  burden,  ordinarily  placed  upon  those  dealing 
with  a  special  agent,  of  inqniring  into  the  nature  and  extent 
of   his   authority.     The   bill   was  therefore   dismissed.     The 
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facts  of  the  transaction  are  not  in  dispute.  Sloan  and  Ward 
became  interested  '**'®  in  the  purchase  of  shares  in  a  lumber 
company,  and  "Ward  was  to  advance  the  money  for  certain 
payments.  Sloan  went  to  British  Columbia  to  examine  tim- 
ber tracts.  Before  leaving,  in  order  to  secure  Ward  for  the 
advances  he  was  to  make  for  Sloan's  share  in  the  deal,  Sloan 
left  with  Ward  a  certificate  for  261,112  shares  of  San  Toy 
Mining  Company,  with  a  power  of  attorney  to  transfer  the 
stock,  signed  in  blank.  Ward  was  unable  to  make  the  pay- 
ments, as  he  had  agreed  to  do,  and  he  used  the  certificate  of 
stock  as  collateral  security  for  the  sum  of  $9,000,  borrowed 
from  the  firm  of  A.  E.  Hasten  &  Company.  The  latter  used 
the  power  of  attorney,  and  had  the  stock  transferred  to  them- 
selves and  a  new  certificate  issued  in  their  own  name ;  so  that 
Sloan's  stock  in  the  San  Toy  Company  then  stood  in  the 
name  of  A.  E.  Hasten  &  Company,  and  was  pledged  to  them 
for  the  payment  of  the  sum  of  $9,000,  borrowed  by  Ward. 
In  order  to  complete  the  timber  deal,  the  payment  of  con- 
siderable more  money  was  required.  Ward  being  unable  to 
keep  his  agreement  to  provide  the  money,  telegraphed  to 
Sloan  for  advice.  Sloan  replied  by  wire,  "If  necessary  sell 
Schwab  hundred  thousand  San  Toy  or  more  fifty  or  better." 
At  the  same  time  he  telegraphed  R.  R.  Brown,  one  of  the 
defendants,  "Will  you  lend  me  $25,000  on  261,112  shares 
San  Toy  stock  see  Frederick  Ward. ' '  The  next  day  he  wired 
Ward  to  see  Dick  Brown  about  loans.  On  July  21,  1908, 
Ward  telegraphed  Sloan  that  he  was  unable  to  sell  to  Schwab, 
and  asked  further  advice.  On  July  27th,  Sloan  wired  from 
British  Columbia,  "Just  returned  Graham  Island  wonder- 
ful property  if  can't  sell  borrow  all  you  can  on  stock  Dick 
Brown  see  William  Shannon  Wednesday  try  extend  part." 
Ward  then  went  to  defendants.  He  first  saw  R.  R.  Brown, 
who  referred  him  to  James  E.  Brown.  These  gentlemen 
were  at  the  time  respectively  treasurer  and  vice-president  of 
the  San  Toy  Hining  Company.  They  knew  the  stock  in  ques- 
tion belonged  to  Sloan,  and  inquiry  was  made  of  Ward  by 
James  E.  Brown  as  to  his  authority  to  sell.  ^®**  Ward  re- 
plied that  he  had  authority  to  sell  the  stock ;  that  he  had  the 
certificate  with  power  of  attorney  to  transfer,  and  showed 
the  telegram  last  above  quoted.  Defendants  did  not  pursue 
the  inquiry  as  to  Ward's  authority  any  further,  but  appar- 
ently relied  upon  Ward's  possession  of  a  certificate,  with  an 
assignment  and  power  of  attorney  to  transfer.  As  a  matter 
of  fact,  as  above  noted,  at  that  time  the  certificates  had  been 
assigned  to  A.  E.  Hasten  &  Company  and  surrendered,  and 
a  new  certificate  made  out  in  the  name  of  Hasten  &  Company. 
James  E.  Brown  then  made  an  offer  of  ten  cents  per  share 
for  the  stock.  Ward  took  a  little  time  to  consider,  consulted 
with  his  attorneys,  and  showed  them  the  two  telegrams;  one 
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authorizing  him  to  sell  to  Schwab  at  fifty  cents  per  share  or 
better,  and  the  other  saying,  "If  can't  sell  borrow  all  you 
can  on  stock  Dick  Brown";  and  was  advised  by  his  attorneys 
that  these  telegrams  did  not  authorize  him  to  sell  the  stock 
to  Brown  at  ten  cents  per  share.  Disregarding  this  advice, 
however,  Ward  accepted  the  bid  of  James  E.  Brown  for  the 
stock;  had  Hasten  &  Company  surrender  the  certificate,  and 
used  the  proceeds  to  make  a  payment  upon  the  lumber  deal 
in  which  he  was  interested  with  Sloan.  The  trial  judge 
held  that  the  delivery  of  the  certificate  by  plaintiff  to  Ward, 
with  power  of  attorney  to  transfer,  authorized  Ward  to  sell 
the  stock  as  though  it  were  his  own,  at  any  price  he  deemed 
fit.  He  relied  upon  Woods'  Appeal,  92  Pa.  79,  37  Am.  Rep. 
694,  as  authority  for  this  ruling.  We  think  he  misappre- 
hended the  ground  upon  which  that  case  was  decided.  In 
Woods'  Appeal  the  pledgees  of  the  stock  did  not  know  that 
the  brokers  who  pledged  it  were  not  the  owners,  and  the  de- 
cision was  put  squarely  upon  that  ground,  Mr.  Justice  Trun- 
key  saying  (page  393)  :  "The  defendants  had  no  knowledge 
of  the  collusive  transaction  between  the  executor  and  Mc- 
Dowell &  Wilkins  (the  brokers  and  pledgors),  nor  reason 
to  believe  that  they,  the  pledgors,  were  not  the  real  owners, 
as  they  appeared."  From  the  master's  report  in  that  case 
(page  382)  it  seems  ^^^  that  the  defendant  testified  that  he 
dealt  with  them  (the  pledgors)  as  principals,  not  as  agents, 
and  that  he  had  no  doubt,  or  reason  to  doubt,  that  the  cer- 
tificates were  their  property  when  he  received  them.  In  the 
present  case,  the  facts  are  quite  to  the  contrary;  the  Browns 
dealt  with  Ward  as  an  agent,  not  as  a  principal,  and  knew 
that  the  stock  belonged  to  Sloan. 

The  proper  distinction  to  be  made  in  such  cases  is  pointed 
out  in  the  opinion  by  Mr.  Justice  Dean  in  Ryman  v.  Gerlach, 
153  Pa.  197,  25  Atl.  1031,  26  Atl.  302,  where,  referring  to 
Woods'  Appeal,  he  shows  that  the  purchasers  of  the  stock 
in  that  case  were  protected  as  "innocent  strangers."  And 
he  points  out  that  if  they  were  not  such,  and  "if  they  knew 
the  securities  credited  to  Bodmer  were  in  fact  Ryman 's,  then 
the  sale  of  them  without  authority  from  either  Bodmer  or 
Ryman  was  a  wrongful  conversion  for  which  they  are  answer- 
able." And  he  went  on  to  say:  "Nor  is  there"  any  reason, 
founded  on  the  peculiar  necessities  of  stock  dealing,  why 
brokers  should  not  be  held  to  the  observance  of  the  same 
rule  of  morals  and  law  as  men  engaged  in  other  avocations." 
This  distinction  was  accurately  preserved  and  followed  in 
Westinghouse  v.  German  Nat.  Bank,  188  Pa.  630,  41  Atl.  734. 
There  the  plaintiff  deposited  stock  with  a  broker  as  security 
for  certain  stock  operations  he  was  carrying  on.  He  gave 
the  broker  three  certificates  with  a  power  of  attorney  on 
the  back  of  each  duly  executed  by  him.     The  broker,  with- 
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out  knowledge  or  consent  of  his  customer,  pledged  the  cer- 
tificate with  a  bank  as  collateral  security  for  his  own  indebt- 
edness to  the  bank.  The  bank  knew,  when  the  stock  was 
pledged,  that  it  belonged  to  the  plaintiff  and  not  to  the  broker. 
The  plaintiff  filed  a  bill  in  equity  against  the  bank  to  compel 
the  surrender  of  the  certificates  to  him.  The  court  below  en- 
tered a  decree  in  his  favor,  which  was  affirmed  by  this  court, 
in  an  opinion  by  Mr.  Justice  Dean,  in  which  he  said  (page 
633)  :  "The  German  National  Bank,  when  it  accepted  the 
stock  as  collateral  security  on  Lawrence's  general  credit  ac- 
count, '^^^  had  full  knowledge  that  they  belonged  to  West- 
inghouse,  and  so  far  as  the  record  shows,  it  also  knew  Law- 
rence had  not  the  consent  of  Westinghouse  to  repledge  them. 
This  knowledge  on  the  part  of  the  bank  is  affirmatively  proved. 
It  would  not  have  been  implied  had  nothing  more  appeared 
than  the  fact  that  Lawrence,  the  apparent  owner,  had  pledged 
them  for  his  own  account.  Westinghouse  had  put  it  in  the 
power  of  his  broker  to  do  this,  and  would  not  have  been  heard 
to  complain.  But  when  the  bank  actually  knew,  notwith- 
standing what  appeared  on  the  certificates,  that  the  ownership 
was  still  in  Westinghouse,  it  was  bound  to  inquire  of  the 
owner,  whether  there  was  authority  in  the  broker  to  repledge. 
Not  having  done  so,  it  cannot  now  claim  that  the  owner's  right 
is  barred.  It  is  so  held  by  all  our  cases."  And  in  strict 
consistency  with  the  principle  thus  declared,  in  the  subse- 
quent case  of  Westinghouse  v.  German  Nat.  Bank,  196  Pa. 
249,  46  Atl.  380,  where  it  was  not  shown  that  the  bank  had 
knowledge  that  the  stock  pledged  was  not  owned  by  the 
broker,  it  was  held  that  the  owner  was  not  entitled  to  recover 
it  from  the  bank. 

We  think  the  principle  is  sound  and  well  established  that 
where  a  pledgee  or  a  purchaser  takes  stock  with  notice  of 
the  capacity  in  which  the  agent  holds,  he  cannot  deny  the 
rights  of  "the  principal  therein.  "A  person  buying  stock 
from  an  agent,  with  knowledge  that  the  latter  is  acting  as 
agent,  is  bound  to  inquire  into  the  scope  of  his  authority":  1 
Cook  on  Corporations,  6th  ed.,  sec.  351.  "Every  person  deal- 
ing with  an  agent  is  bound  to  ascertain  the  nature  and  extent 
of  his  authority.  He  must  not  trust  to  the  mere  presumption 
of  authority,  nor  to  any  mere  assumption  of  authority  by  the 
agent.  He  must  at  all  times  be  able  to  trace  the  authority 
home  to  its  source.  Keeping  within  the  scope  of  that  au- 
thority, he  is  safe,  and  cannot  be  affected  by  secret  instruc- 
tions of  which  he  was  ignorant.  But  if  he  had  knowledge  of 
the  instructions,  or  notice  sufficient  to  put  him  upon  an  in- 
quiry by  which  they  might  have  been  discovered,  ^^^  he  will 
be  held  bound  by  them":  Mechem  on  Agency,  289. 

The  defendants  here,  having  dealt  with  Ward  as  an  agent 
and  not  as  a  principal,  were  bound  to  inquire  into  the  nature 
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and  extent  of  his  authority.  They  did  so  to  a  limited  ex- 
tent, and  what  they  admittedly  learned  was  quite  sufficient 
to  put  them  upon  notice  of  the  limitations  upon  that  au- 
thority. The  telegram  shown  by  Ward  indicated  upon  its 
face  some  prior  instruction  to  him.  The  expression,  "If 
can't  sell,  borrow,"  implied  that  some  price  at  which  to  sell 
had  been  fixed.  Inquiry  would  have  disclosed  at  once  the  fact 
that  this  limitation  was  fifty  cents  per  share,  to  Schwab. 
No  other  authority  to  sell  had  apparently  been  given  to 
Ward.  We  agree  with  the  court  below  that  under  the  facts 
found,  there  is  nothing  to  justify  a  conclusion  that  the  plain- 
tiff was  guilty  of  laches.  It  appears  that  defendants  ad- 
mitted the  jurisdiction  of  the  court,  and  made  no  denial  of 
their  ability  to  return  the  stock.  The  evidence  and  findings 
of  fact  show  that  the  sale  was  made  to  James  E.  Brown  in- 
dividually, rather  than  to  the  firm  of  Morris  Brown  &  Com- 
pany. No  suggestion  is  made  by  counsel  for  appellee  that 
a  decree  against  James  E.  Brown  for  the  return  of  the  stock 
cannot  be  enforced.  We  are  of  opinion  that  under  the  estab- 
lished rule  of  law,  as  applied  to  the  facts  of  this  case,  the 
plaintiff  is  entitled  to  the  relief  for  which  he  prays,  and  that 
he  should  have  a  decree  for  the  restoration  of  the  261,112 
shares  of  stock,  upon  the  repayment  of  the  amount  paid  to 
Ward  therefor,  with  interest. 

The  decree  of  the  court  below  is  reversed,  and  the  bill  of 
complaint  is  reinstated,  and  it  is  ordered  that  the  record  be 
remitted  to  the  court  below,  for  the  entry  of  a  decree  in  favor 
of  the  plaintiff,  as  herein  indicated. 


One  Dealing  With  a  Supposed  Agent  is  Bound  to  ascertain  tlie  scope 
of  his  authority.  Otherwise  he  assumes  the  risk  and  must  suffer  the 
consequences:  Cornish  v.  Woolverton,  32  Mont.  456,  108  Am.  St.  Eep. 
598.  See,  also,  Swindell  v.  Latham,  145  N.  C.  144,  122  Am.  St.  Rep. 
430. 

If  a  Principal  Repudiates  the  Unauthorised  Contract  of  His  Agent 
within  a  reasonable  time  after  being  informed  thereof,  and  restores 
to  the  owner  all  fruits  which  have  come  into  his  hands  as  the  result 
of  such  unauthorized  contract,  he  cannot  be  held  liable:  Cram  v. 
Sickel,  51  Neb.  828,  66  Am.  St.  Rep.  478.  The  liability  of  a  princi- 
pal for  the  unauthorized  acts  of  his  agent  is  the  subject  of  a  note  to 
Franklin  Fire  Ins.  Co.  v.  Bradford,  88  Am.  St.  Rep.  779. 
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[228  Pa.  648,  77  Atl.  1016.] 

CORPORATION — Sale  of  Corporate  Property  by  Directors.— It 
is  statutory  in  Pennsylvania  that  in  the  absence  of  fraud  or  collusion 
a  sale  of  corporate  property  by  the  board  of  directors,  a  majority  of 
the  stockholders  consenting,  cannot  be  assailed  by  the  minority,  since 
in  becoming  a  stockholder  one  has  notice  of  the  power  of  the  board 
so  to  sell.     (p.  1025.) 

CORPORATION — Sale  of  Oorporate  Property  by  Directors. — 
Although  a  minority  stockholder  may  not  protest  a  sale  of  corporate 
property  by  the  directors  on  the  sole  ground  of  inadequacy  of  price, 
he  may  on  the  ground  of  the  nature  of  what  represents  the  price,  if 
it  is  other  than  money.  A  sale  contemplates  a  money  return  for  the 
thing  transferred,     (pp.  1026,  1027.) 

SALE — Necessity  of  Money  Consideration. — A  sale  is  a  contract 
for  a  money  consideration  only,  and  a  consideration  in  the  shape  of  a 
mortgage  bond,  which  is  a  promise  to  pay  money,  does  not  satisfy  the 
requirement,     (p.  1027.) 

CORPORATION — Sale  of  Property. — Where  the  Consideration 
for  a  conveyance  of  corporate  property  consists  of  mortgage  bonds 
of  another  corporation,  instead  of  money,  a  dissatisfied  stockholder 
must  be  paid  off  in  cash  according  to  the  ratio  his  stock  bears  in 
value  to  what  would  be  his  proportion  of  the  bonds,     (p.  1028.) 

Bill  to  enjoin  the  sale  of  corporate  property.  The  bill  was 
dismissed  and  the  complainants  appealed,  assigning  as  error 
a  refusal  to  admit  testimony  and  the  decree  dismissing  the 
bill. 

Alex.  Simpson,  Jr.,  Paul  Benson,  J.  A.  Gleason,  Louis 
Rosenzweig,  Gunnison,  Rilling  &  Fish  and  Fred  H.  Ely,  for 
the  appellants. 

John  G.  Johnson,  William  A.  Stone,  E.  H.  Baird  and 
Scandrett  &  Barnett,  for  the  appellees. 

"'^o  BROWN,  J.  On  December  22,  1908,  the  Elk  County 
Brewing  Company,  a  Pennsylvania  corporation,  proposed  to 
the  St.  Mary's  Brewing  Company,  a  like  corporation,  to  pur- 
chase from  it  all  of  its  franchises  and  property,  real,  per- 
sonal and  mixed,  for  the  sum  of  $250,000.  This  was  not  to 
be  paid  in  money,  but  in  bonds  of  the  purchasing  company, 
running  for  thirty  years  and  secured  by  a  first  mortgage  on 
all  of  its  property,  rights  and  franchises.  It  further  agreed 
to  assume  all  the  liabilities  of  the  St.  Mary's  Brewing  Com- 
pany, and  that  said  company  should  retain  from  its  cash 
assets  $35,000  for  the  payment  of  dividends  to  its  stockhold- 
ers. On  or  about  the  date  that  the  proposition  was  made 
the  board  of  directors  of  the  St.  Mary's  Brewing  Company 
accepted  it,  subject  to  the  approval  of  the  stockholders,  who 
were  duly  notified  to  meet  on  February  27,  1909,  for  the 
purpose  of  taking  action  upon  the  proposed  sale.     On  Febru- 
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ary  26th — the  ^^^  day  before  the  meeting — this  bill  was  filed 
by  the  appellants,  minority  stockholders,  for  the  purpose  of 
enjoining  the  sale.  No  preliminary  injunction  was  issued, 
and  the  meeting  was  held,  at  which  2,365  votes  were  cast, 
resulting  in  a  majority  of  535  in  favor  of  the  sale.  The 
bill  avers  fraud  on  the  part  of  the  majority  stockholders 
and  board  of  directors  of  the  St.  Mary's  Brewing  Company, 
and  collusion  between  them  and  the  Elk  County  Brewing 
Company  to  deprive  the  complainants  and  other  minority 
stockholders  of  the  St.  Mary's  Brewing  Company  of  their 
holdings  in  that  company  and  to  defraud  them  of  their  inter- 
est in  the  property  and  assets  thereof.  These  allegations  are 
denied  in  the  answer,  and  the  finding  of  the  court  is  that  the 
proposed  sale  is  for  a  sufficient  consideration  and  that  there 
was  no  fraud  or  collusion  between  the  defendants  themselves, 
or  any  of  them,  or  between  the  defendants,  or  any  of  them, 
and  the  incorporators,  officers  and  directors  of  the  Elk  County 
Brewing  Company.  As  this  finding  was  warranted  by  the 
evidence,  it  is  not  to  be  disturbed. 

Complaint  is  made  of  the  court's  refusal  to  allow  the  ap- 
pellants to  show,  in  support  of  their  allegation  of  fraud, 
that  the  price  offered  was  inadequate.  Gross  inadequacy 
of  price  is  at  times  a  badge  of  fraud  in  connection  with 
a  sale,  but  in  a  sale  like  this,  made  by  one  corporation  to  an- 
other, in  accordance  with  the  provisions  of  the  act  of  April 
17,  1876  (Pub.  Laws,  30),  inadequacy  of  price,  standing- 
alone,  with  nothing  else  to  support  the  charge  of  fraud  and 
collusion,  is  not  in  itself  any  evidence  of  fraud,  and  is  not 
sufficient  to  enjoin  or  set  aside  the  sale.  In  the  absence  of 
fraud  or  collusion  on  the  part  of  the  majority  stockholders, 
the  minority  stockholders  of  the  St.  Mary's  Brewing  Com- 
pany are  not  to  be  heard  to  complain  of  inadequacy  of  price. 
for  they  knew  when  they  became  stockholders  that  the  board 
of  directors  of  the  company  could,  with  the  consent  of  a  ma- 
jority of  the  stockholders,  sell  for  such  price  as  they  might 
in  good  faith  agree  to  take  for  the  corporate  property.  They 
knew  that,  as  to  ^^^  this,  they  would  at  all  times  be  compelled 
to  bend  to  the  will  of  the  majority.  There  is  no  complaint 
that  the  election  of  the  stockholders  was  irregularly  held  or 
that  any  statutory  requirement  in  connection  with  the  action 
of  the  board  of  directors  or  stockholders  in  agreeing  to  sell 
was  disregarded;  and,  therefore,  upon  a  mere  naked  allega- 
tion of  inadequacy  of  price,  the  court  below  could  not  have 
entertained  the  appellants'  bill.  The  disallov/ance  of  the 
offer  to  show  inadequacy  of  price  was  for  the  following  cor- 
rect reason  given  by  the  court  at  the  time  of  its  exclusion : 
"As  we  conceive  the  law  to  be,  the  legislature  by  the  act  of 
1876  has  vested  absolutely  in  the  corporation  itself  the  power 
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to  sell  and  convey  its  franchises  and  assets  for  a  price  or 
consideration  fixable  by  the  corporation  as  exercised  through 
the  votes  of  the  majority  of  its  stockholders.  The  power  of 
reviewing  such  corporate  action  has  not  been  given  by  the 
legislature  to  the  courts,  and  they  will  not  set  aside  such 
sale  for  mere  inadequacy  of  price  or  enjoin  the  same  unless 
it  be  shown  affirmatively  that  the  majority  of  the  stockhold- 
ers acted  fraudulently  or  collusively  to  deprive  the  minority 
stockholders  of  a  fair  distributive  share  of  the  proceeds  of 
the  sale.  As  we  now  view  the  testimony  so  far  produced  by 
the  plaintiffs,  they  have  failed  to  show  facts  or  to  produce 
testimony  from  which  we  could  infer  fraud  or  collusion ;  on 
the  other  hand,  by  the  witnesses  whom  they  have  called  upon 
the  stand  they  have  produced  considerable  affirmative  evi- 
dence that  the  sale  was  for  the  general  and  equal  benefit  of 
the  stockholders,  and  that  none  of  the  majority  stockholders 
are  participating,  or  will  in  the  future  participate,  in  the  sale 
or  be  benefited  by  the  results  thereof  in  any  way  different 
from  that  of  the  minority  stockholders.  We  could  not,  from 
the  testimony  as  we  now  recall  it,  draw  inferences  to  the 
contrary. ' ' 

But  the  complaint  of  the  appellants  is  not  confined  to 
fraud  and  collusion.  It  extends  to  that  condition  of  the  sale 
which  requires  them  to  take  for  their  holdings  bonds  ^^^  of 
the  purchasing  company  running  for  thirty  years.  As  to 
this  they  manifestly  ought  to  have  been  heard,  and  proper 
relief  should  have  been  granted.  Their  stock  in  the  St. 
Mary's  Brewing  Company  is  concededly  valuable,  and  be- 
cause they  are  compelled  to  submit  to  a  sale  of  the  corporate 
property  and  franchises  authorized  and  directed  by  the  ma- 
jority, are  they  to  be  compelled  to  take  in  exchange  for  it 
anything  but  money,  or  what,  under  the  circumstances,  a 
chancellor  ,to  whom  they  apply  for  relief  ought  to  regard  as 
its  equivalent?  Are  they  to  be  compelled  to  take  bonds 
of  a  brewing  company  running  for  thirty  years  and  secured 
only  by  a  mortgage  on  the  brewery  plant,  the  value  of  which, 
long  before  the  maturity  of  the  bonds,  may  be  practically 
swept  away  by  a  wave  of  prohibition  or  wiped  out  by  the  re- 
fusal of  the  court  of  quarter  sessions  to  longer  license  it? 
There  can  be  but  one  answer  to  this,  and  authorities,  numerous 
as  they  are,  are  hardly  needed  to  support  it. 

A  sale  is  "an  agreement  by  which  one  of  two  contracting 
parties,  called  the  seller,  gives  a  thing  and  passes  the  title  to 
it,  in  exchange  for  a  certain  price  in  current  money,  to  the 
other  party,  who  is  called  the  buyer  or  purchaser,  who,  on 
his  part,  agrees  to  pay  such  price":  2  Bouvier's  Law  Diction- 
ary, Rawle's  Rev.,  p.  943.  "A  sale  may  be  defined  as  a  con- 
tract, founded  on  a  money  consideration,  by  which  the  absolute 
or  general  property  in  the  subject  of  the  sale  is  transferred 
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from  the  seller  to  the  buyer":  24  Am.  &  Eng.  Eney.  of  Law, 
3d  ed.,  p.  1022.  A  sale  is  a  transfer  of  the  absolute  or  gen- 
eral property  in  a  thing  for  a  price  in  money:  Benjamin  on 
Sales,  6th  ed.,  sec.  1.  "A  sale  is  a  word  of  precise  legal 
import,  both  at  law  and  in  equity.  It  means  at  all  times  a 
contract  between  parties,  to  give  and  to  pass  rights  of  prop- 
erty for  money,  which  the  buyer  pays,  or  promises  to  pay,  to 
the  seller  for  the  thing  bought  and  sold":  Williamson  v. 
Berry,  8  How.  495,  12  L.  ed.  1170;  Huthmacher  v.  Harris' 
Admrs.,  38  Pa.  491,  80  Am.  Dec.  502;  Bigley  v.  Risher,  63 
Pa.  152.  It  is  not  to  be  pretended  that  these  definitions 
^^*  are  not  applicable  to  a  sale  by  one  corporation  to  another 
of  its  franchises  and  property  as  authorized  by  the  act  of 
1876,  and,  being  so,  clearly  a  minority  stockholder  objecting 
to  the  sale  cannot  be  compelled  to  take  anything  but  cash  for 
his  interest  in  the  purchase  price:  Cook  on  Corporations,  6th 
ed.,  sec.  671 ;  2  Savidge  on  Corporations  in  Pennsylvania,  sec. 
1090.  In  the  comparatively  recent  case  of  Carr  v.  Rochester 
Tumbler  Co.,  207  Pa.  392,  56  Atl.  945,  a  stockholder  was  held 
to  the  terms  of  the  sale  of  the  corporate  property  which  gave 
him  stock  in  payment  of  his  interest  because  he  had  attended 
the  meeting  of  the  stockholders  called  to  pass  upon  the  pro- 
posed sale  and  had  assented  to  the  action  of  the  majority  in 
authorizing  and  directing  it  upon  the  terms  stated ;  but  we 
at  the  same  time  said:  "It  is  true,  and  we  do  not  know  that 
the  appellant  disputes  it,  that  a  dissenting  stockholder  cannot 
be  compelled  to  take  anything  but  cash  for  his  interest  on  the 
sale  of  the  corporate  property.  If,  however,  he  is  one  of  the 
stockholders  present  and  participating  in,  and  assenting  to. 
the  action  of  the  majority  in  authorizing  a  sale  and  transfer 
of  the  property,  he  cannot  thereafter  repudiate  the  terms 
on  which  the  sale  was  authorized  and  made,  and  decline  to 
accept  payment  for  his  stock  in  accordance  with  the  condi- 
tions of  sale."  This  was  not  mere  obiter  dictum,  but  wns 
intended  to  be  an  announcement  that  if  the  stockholder  had 
not  waived  his  right  to  receive  cash  for  his  stock,  he  could  not 
have  been  compelled  to  accept  anything  else  for  it. 

But  it  is  contended  that  because  in  "Williamson  v.  Berry, 
8  How.  495,  12  L.  ed.  1170,  and  other  cases  cited  by  counsel 
for  the  appellees,  a  sale  is  said  to  be  "for  money  which  the 
buyer  pays  or  promises  to  pay,"  this  sale  ought  not  to  be 
interfered  with,  as  the  bonds  of  the  Elk  County  Brewing 
Company  are  promises  to  pay.  This  in  effect  means,  and 
counsel  for  appellees  so  contend,  as  we  understand  them, 
that,  as  the  act  of  1876  confers  upon  majority  stockholders 
unrestricted  and  unlimited  power  to  sell,  they  may  sell  not 
only  for  money,  but  for  a  promise  to  pay  ^®^  running  for  a 
long  period  of  time,  and  with  or  without  proper  security  for 
fulfillment.     In  other  words,  not  only  the  sale,  but  the  condi- 
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tions  of  it  as  to  the  payment  of  the  purchase  money,  are  for  the 
majority  alone,  to  which  the  minority  must  yield  in  the  ab- 
sence of  fraud  or  collusion  to  cheat  them.  If,  under  this 
theory  of  the  appellees,  the  appellants  can  be  compelled  to 
take  bonds  running  for  thirty  years,  they  could  be  compelled 
to  take  them  running  for  a  hundred.  This  never  was  and 
could  not  have  been  the  intention  of  the  legislature.  To  give 
judicial  sanction  to  the  contention  of  the  appellees  would  be 
to  place  minority  stockholders  all  over  the  commonwealth  at 
the  mercy  of  the  majority,  who,  whenever  so  inclined,  could 
most  seriously  impair,  if  not  entirely  wipe  out,  the  holdings 
of  the  minority  by  compelling  them  to  accept  in  exchange 
therefor  promises  to  pay  which  no  prudent  business  man 
would  accept  for  his  property  if  voluntarily  selling  it. 
Fraud  and  collusion,  when  practiced,  are  always  hard  to 
prove,  for  the  perpetrators  generally  cover  their  tracks,  and 
it  is  cold  comfort  to  a  minority  stockholder  to  tell  him  that 
he  will  not  be  compelled  to  accept  anything  but  cash  or  its 
equivalent  for  his  stock,  if  he  can  show  fraud  or  collusion  on 
the  part  of  the  majority  in  a  sale  of  the  corporate  property. 

It  is  to  be  remembered  that,  as  to  these  appellants,  the 
sale  to  the  Elk  County  Brewing  Company  was  an  involuntary 
one.  This  seems  to  be  entirely  overlooked  by  the  appellees. 
A  promise  to  pay  is,  of  course,  the  same  as  money  when  a 
seller  voluntarily  takes  it.  By  his  acceptance  of  it,  or  his 
agreement  to  accept  it,  in  a  contract  of  sale,  he  is  estopped 
to  say  that  it  is  not  money  for  the  purpose  of  sustaining  or 
enforcing  the  sale;  but  not  so  when  one  sells  involuntarily, 
being  compelled  to  do  so  by  the  law,  as  in  the  present  case. 
The  right  then  is  to  get  money  for  that  which  the  owner  is 
compelled  to  part  with,  or  what,  under  the  circumstances,  a 
chancellor  ought  to  regard  as  the  equivalent  of  money.  If 
the  equivalent  is  a  promise  to  pay,  it  must  be  a  promise  to 
pay  ^''^  wfthin  a  reasonable  time,  properly  secured.  All  this 
is  for  a  chancellor  when  he  is  asked  to  protect  the  legal  rights 
of  a  stockholder,  and  from  his  decree  an  appeal  will  always 
lie  for  abuse  of  discretion. 

On  the  reargument  of  this  appeal  counsel  for  appellees 
stated  that,  while  they  still  insisted  that  the  appellants  should 
be  compelled  to  take  the  bonds  of  the  Elk  County  Brewing 
Company,  they  were  willing  to  have  the  decree  dismissing  the 
bill  affirmed  upon  condition  that  the  appellants  be  paid  cash 
for  their  proportionate  shares  of  the  purchase  price.  This 
was  very  prudent,  and  the  decree  is  affirmed,  upon  condition 
that  the  appellees  pay,  or  cause  to  be  paid,  to  the  appellants 
within  sixty  days,  cash  for  their  respective  interests  in  the 
purchase  price  of  $250,000,  for  the  sale  and  transfer  to  the 
Elk  County  Brewing  Company  of  the  franchises  and  corpo- 
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rate  property  of  the  St.  Mary's  Brewing  Company,  the  costs 
below  and  on  this  appeal  to  be  paid  by  the  appellees. 


The  Eight  to  Sell  the  Property  and  Franchise  of  a  Corporation  is  dis- 
cussed in  the  recent  case  of  Cooper  v.  Utah  etc.  Ey.  Co.,  35  Utah,  570, 
136  Am.  St.  Eep.  1075,  and  in  the  cases  cited  in  the  cross-reference 
note  thereto. 

The  Sale  by  a  Corporation  of  All  Its  Assets,  and  the  effect  thereof,  are 
considered  in  the  notes  to  Tanner  v.  Lindell  Ry.  Co.,  103  Am.  St,  Eep. 
548;  Morrison  v.  American  Snuff  Co.,  89  Am.  St.  Eep.  604. 
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DANFORTH  v.  EGAN. 

[23  S.  D.  43,  119  N.  W.  1021.] 

ATTORNEYS — Admission  and  Disbarment — Power  of  Conrts. — 
The  right  to  say  who  shall,  as  attorneys,  be  recognized  as  officers  of 
the  courts,  together  with  the  right  to  expel  such  persons  whenever 
they  have  been  adjudged  unworthy  or  unfit  for  that  trust,  vested  in 
the  courts,  is  as  much  the  law  of  the  land,  and  of  as  much  dignity  as 
such,  as  any  law  found  in  the  constitution  or  statutes.  It  does  not 
depend  upon  either  the  constitution  or  statutes  for  its  existence,  but 
exists  in  all  courts  of  record  unless  expressly  restricted  or  taken  away 
by  express  legislation,     (p.  1033.) 

ATTORNEYS — Disbarment. — The  Effect  of  the  Disbarment  of 
an  attorney  is  to  deprive  him  of  every  privilege  to  which  his  license 
had  entitled  him,  not  only  in  the  court  making  the  order  of  disbar- 
ment, but  also  his  privileges  in  all  other  courts.  After  disbarment  he 
can  appear  in  court  only  under  circumstances  authorizing  any  layman 
to  appear,     (p.  1033.) 

OFFICERS. — One  Who  cannot  Perform  the  Duties  of  an  office 
cannot  qualify  therefor,     (p.  1034.) 

OFFICERS — Qualifications — Disbarred  Attorney. — An  attorney 
who  has  been  disbarred  and  who  cannot  by  reason  thereof  practice  in 
any  of  the  courts  of  the  state  is  not  eligible  to  the  office  of  "state's 
attorn  ev,"  being  unable  to  perform  a  great  part  of  the  duties  thereof. 
(p.  1034.) 

OFFICERS — Knowledge  of  Disqualification — Fraud  on  Public. — 
One  who  allows  his  name  to  be  voted  for  for  public  office,  knowing  or 
believing  that  if  elected  he  will  be  unable  to  perform  the  most  im- 
portant duties  of  the  office,  is  guilty  of  a  fraud  upon  the  people  in 
allowing  his  name  to  go  and  remain  upon  the  ballot,     (pp.  1034,  1035.) 

OFFICERS — Qualifications — How  Far  may  Act  by  Deputy. — 
One  must  be  qualified  to  discharge  all  of  the  duties  of  the  office  to 
which  he  is  elected  or  aspires,  and  the  fact  that  he  may  appoint  a 
deputy  to  discharge  certain  duties  which  he  is  not  qualified  to  perform 
will  not  render  him  eligible  or  qualify  him  for  the  office,     (p.  1035.) 

OFFICERS.— The  Use  of  the  Word  "Attorney"  in  the  Title  of 
an  officer  means  one  holding  a  license  from  the  courts  to  practice  law. 
(p.  1035.) 

(1030) 
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STATE'S  ATTORNEY. — ^A  Disljarred  Attorney  Is  not  Eligible  to 
the  oflSce  of  state's  attorney,  he  being  unable  to  fulfill  the  duties 
thereof,     (p.  1036.) 

ATTORNEYS. — The  Right  to  Practice  Law,  to  be  an  "officer  of 
the  court,"  is  not  an  absolute  right,  but  is  a  privilege  or  license.  With- 
out any  statutes  upon  the  subject  of  admission  to  practice,  a  person 
cannot  practice  as  an  attorney  without  a  license  from  the  court, 
(pp.  1036,  1037.) 

OFFICERS — Qualifications. — "Learned  in  the  Law,"  when  used 
in  connection  with  the  word  "attorney"  in  prescribing  the  qualifica- 
tions of  an  officer,  is  surplusage,  and  is  controlled  by  the  more  limited 
term  "attorney."     (p.  1037.) 

OFFICERS — Qualifications — "Learned  in  the  Law." — A  Dis- 
barred Attorney  who  has  been  found  by  the  judgment  of  disbarment 
to  have  violated  many  of  the  ethical  laws  which  should  control  the 
conduct  of  an  attorney  cannot  be  held  to  be  "learned  in  the  law" 
within  the  meaning  of  that  term  as  used  in  prescribing  the  qualifica- 
tions of  an  officer,     (pp.  1037,  1038.) 

OFFICERS- -Qualifications — "Learned  in  the  Law." — ^Admitted 
to  Practice,  or  entitled  to  be  admitted  to  practice,  in  the  courts  is 
contemplated  by  the  use  of  the  phrase  "learned  in  the  law"  in  pre- 
scribing the  qualifications  of  an  officer,     (p.  1039.) 

Muller  &  Conway,  for  the  appellant. 

George  J.  Danforth,  Park  Davis  and  Alpha  A.  Orr,  for  the 
respondent. 

*^  "WHITING,  J.  This  is  an  election  contest  ease,  wherein 
the  plaintiff  and  respondent  contests  the  right  of  defendant 
and  appellant  to  qualify  for,  and  hold  the  office  of,  state's 
attorney  in  and  for  Minnehaha  county.  The  decision  of  the 
lower  court  was  against  the  defendant,  and  he  appeals  from 
the  judgment  of  said  court  and  the  order  of  said  court  deny- 
ing a  new  trial. 

No  questions  were  raised  upon  the  pleadings,  and  the  cause 
was  submitted  to  the  trial  court  upon  the  facts  as  they  ap- 
peared in  the  pleadings,  and  by  a  stipulation  made  in  open 
court.  The  facts  are,  in  brief,  as  follows :  The  defendant, 
George  W.  Egan,  a  person  over  twenty-five  years  of  age,  and 
a  resident  of  Minnehaha  county  for  more  than  a  year  prior 
to  November,  1908,  did  at  the  general  election  on  November 
3,  1908,  receive  a  majority  of  the  votes  cast  for  the  office  of 
state's  attorney,  and  received  the  certificate  of  election  for 
said  office.  Said  Egan  had  held  a  license  to  practice  as  an 
attorney  in  the  courts  of  record  of  this  state,  but  on  October 
10,  1908,  by  a  judgment  in  disbarment  rendered  by  the  su- 
preme court  on  that  day,  his  license  to  practice  had  been  re- 
voked, and  such  judgment  in  disbarment  has,  since  October 
10,  1908,  remained  in  full  force  and  effect. 

It  is  conceded  that  the  only  question  in  this  case'is  as  to  the 
effect  of  this  judgment  of  disbarment.  Did  it  disqualify  hira 
from  holding  the  said  office  of  state's  attorney?     It  is  a  mat- 
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ter  of  common  knowledge  that  questions  of  this  kind,  relating 
to  the  exercise  *®  of  the  right  of  the  public  to  choose  those 
who  shall  serve  it  as  public  officers,  naturally  tend  to  create 
strong  feeling  among  the  people  generally,  and  more  especially 
among  those  residing  within  the  territory  to  be  affected  by 
the  outcome,  and  we  are  fully  aware  that  this  case  is  no  ex- 
ception to  that  rule.  Taking  this  situation  into  consideration, 
and  the  further  fact  that  this  case  has  to  do  with  questions 
peculiarly  important  and  essential  to  the  well-being  of  the 
great  profession  to  which  we  as  lawyers  belong,  certainly  from 
choice  we  would  refrain  from  entertaining  this  cause  and 
determining  the  question  raised.  This  is  especially  true  when 
the  determination  thereof  depends  upon  the  legal  effect  of  the 
previous  judgment  of  this  court.  The  writer  of  this  opinion, 
however,  is  happily  free  from  any  feeling  of  embarrassment 
on  this  ground,  inasmuch  as  he  was  not  a  member  of  this  court 
when  the  judgment  of  the  court  was  rendered  in  the  disbar- 
ment case.  It  is  strongly  urged  in  this  case  that  the  electors 
of  Minnehaha  county  should  not  be  denied  their  free  choice 
to  select  whom  they  wish  to  serve  them,  and  they  should  not, 
and  cannot,  be  denied  this  right  of  choice,  unless  they,  to- 
gether with  the  other  people  of  this  state,  have  limited  such 
right  of  choice  by  the  laws  they  have  enacted.  The  people 
have  enacted  laws  declaring  that  in  order  for  people  to  hold 
certain  offices  they  must  be  possessed  of  certain  qualifications 
or  belong,  in  the  case  of  certain  offices,  to  certain  classes,  and 
the  people  have  thus  limited  their  own  rights.  The  people 
have  also  delegated  to  the  courts  of  our  state  the  duty  to  ad- 
minister the  laws  of  the  state,  including  the  restrictions  upon 
the  elective  franchise,  and  it  becomes  the  duty  of  the  courts 
to  fearlessly  perform  this  work  be  it  ever  so  unpleasant.  We 
may  well  repeat  the  words  of  the  supreme  court  of  Colorado, 
in  a  case  very  similar  to  this,  and  involving  many  of  the 
same  questions  raised  herein,  the  case  being  that  of  People 
V.  Hallet,  found  in  1  Colo.  352.  The  court  said:  "While 
the  will  of  the  people  is  sovereign,  still  it  must  be  expressed 
in  accordance  with  recognized  public  law,  and  when  it  ex- 
ceeds the  limit  of  this,  it  is  the  duty  of  the  court  to  interfere, 
and  by  judicial  checks  afford  the  people  time  for  reason  and 
reflection." 

1.  Can  the  appellant  appear  in  a  court  of  record? 

*''  As  we  read  the  brief  of  appellant,  he  virtually  concedes 
that  his  election  to  the  office  of  state's  attorney  does  not  en- 
title him  to  appear  in  the  courts  of  record  of  this  state  as 
such  state's  attorney,  when  he  could  not  appear  in  matters 
not  pertaining  to  such  office ;  but  inasmuch  as  we  consider  this 
admission,  if  well  founded,  to  be  fatal  to  the  claims  of  ap- 
pellant, we  will  not  pass  it  without  full  consideration. 
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Did  the  framers  of  the  constitution  intend  to  indirectly 
take  from  the  courts,  in  favor  of  a  certain  excepted  class  of 
persons,  a  right  which  the  statutes  of  the  territory  had  recog- 
nized as  resting  in  the  courts — a  right  recognized  for  centuries, 
by  all  countries  and  states  having  laws  based  on  the  English 
common  law,  as  the  inherent  right  of  the  court,  a  right  neces- 
sary in  the  very  nature  of  courts  and  the  duties  devolving 
upon  them,  a  right  which,  if  lost,  would  soon  bring  the  courts 
of  our  land  into  contempt — the  right  to  say  who  shall,  as 
attorneys,  be  recognized  as  officers  of  the  courts,  together  with 
the  right  to  expel  such  persons  whenever  they  have  been  ad- 
judged unworthy  or  unfit  for  this  important  trust?  This 
right  of  the  courts  is  as  much  the  law  of  our  land,  and  of 
as  much  dignity  as  such,  as  any  law  found  in  the  constitution 
or  statutes.  It  is  not  dependent  upon  either  the  constitution 
or  statutes  for  its  existence,  but  exists  fully  in  all  courts  of 
record  unless  expressly  restricted  or  taken  away  by  express 
legislation,  and  it  is  a  serious  question  whether  it  lies  within 
the  power  of  the  legislature  to  more  than  regulate  this  right 
of  the  court,  whether  the  legislature  can  more  than  prescribe 
certain  qualifications  for  admission,  leaving  to  the  proper 
court  to  fix  others  if  it  sees  fit,  and  whether  the  legisla- 
ture can  more  than  fix  certain  grounds  for  disbarment, 
leaving  to  the  court  the  right  to  disbar  for  other  reasons 
within  sound  judicial  discretion :  3  Am.  &  Eng.  Ency.  of 
Law,  pp.  287,  300,  301;  4  Cyc.  900.  No  one  has  ever  con- 
tended that  our  supreme  court,  in  which  our  statutes  have 
left  this  right  of  admission  and  disbarment,  had  not  full 
power  to  exercise  such  right  the  same  as  to  reach  any  other 
judicial  determination,  or  that  the  effect  of  its  decision  or 
judgment  had  in  any  manner  been  restricted.  As  regards 
the  effect  of  disbarment,  the  authorities  are  uniform  that  it 
deprives  the  party  disbarred  of  ^*  every  privilege  to  which 
his  license  had  entitled  him,  not  only  his  privileges  in  the 
court  making  the  order  of  disbarment,  but  also  his  privileges 
in  all  courts.  He  cannot  be  recognized  as  an  attorney  in  any 
courts  of  his  own  state,  and  the  courts  of  other  states,  if 
aware  of  his  disbarment,  will  refuse  him  permission  to  ap- 
pear before  them :  3  Am.  &  Eng.  Ency.  of  Law,  314,  and  cases 
cited.  Certainly  it  cannot  be  contended,  and  the  appellant 
has  not  in  this  action  contended,  that  such  judgment  of  dis- 
barment was  of  less  effect  against  him  than  as  if  he  had  not 
been  chosen  state's  attorney,  and  it  is  certainly  true  that  no 
court  in  Minnehaha  county,  or  in  any  other  county  in  this 
state,  can  recognize  him  as  an  attorney.  He  could  only  ap- 
pear in  a  court  under  circumstances  authorizing  any  layman 
to  appear. 

2.  Not  being  able  to  appear  in  court  as  an  attorney,  can  the 
appellant  qualify  for  and  hold  the  office  of  state's  attorney? 


1034  139  American  State  Reports.        [S.  Dakota, 

It  would  seem  axiomatic,  too  plain  for  argument  and  serious 
contention,  that  one  who  cannot  perform  the  duties  of  an 
office  cannot  qualify  therefor.  Our  constitution  was  adopted 
at  a  time  when  we  had  a  complete  code  of  laws,  providing, 
among  other  things,  as  to  what  were  the  duties  of  the  person 
holding  the  office,  which  was  then  termed  that  of  "district 
attorney,"  and  during  statehood  has  been  known  as  that  of 
"state's  attorney."  The  laws  prescribing  these  duties  had 
been  in  force  since  the  very  earliest  days  of  our  territory. 
They  were  in  effect  and  in  contemplation  of  the  framers  of 
the  constitution  at  the  time  such  constitution  was  drafted,  it 
being  well  known  that  the  territorial  statutes  would  remain 
in  full  effect,  as  regards  this  matter,  until  such  time  as  future 
legislatures  should  change  same.  Very  slight  changes  have 
been  made  regarding  the  duties  of  this  office,  the  main  duties 
of  which  have  at  all  times  been  that  of  appearing  for  the 
county  and  state,  in  all  civil  and  criminal  matters,  in  the 
courts  of  the  county.  The  other  duties  of  this  office  are 
trivial  as  compared  with  this  one,  including,  as  it  does  in  the 
word  "appearing,"  the  signing  of  every  paper  to  be  used  in 
any  manner  in  a  case  or  proceeding  in  court.  It  must  be  con- 
ceded, therefore,  that  if  appellant  should  be  admitted  into  this 
office,  he  could  perform  but  a  small  part  of  the  duties  thereof. 

*®  It  was  held  under  the  old  common  law  in  England  that 
gross  or  palpable  unfitness  for  an  office  disqualified  one  to 
hold  such  office,  for  the  reason,  as  it  was  held,  "for  only  men 
of  skill,  knowledge,  and  ability  to  exercise  the  same,  are  capa- 
ble to  serve  the  king  and  his  people":  Throop  on  Public  Of- 
ficers, sec.  71.  In  an  early  New  York  case  (Conroy  v.  Mayor 
etc.,  6  Daly,  490)  it  was  held  that  one  appointed  court  in- 
terpreter, who  was  totally  ignorant  of  all  foreign  languages, 
could  not  draw  pay  for  the  time  he  was  in  said  office.  The 
court,  in  deciding  this  case,  used  these  words:  "There  is  no 
attempt  to  show  the  plaintiff  is  unsuited  or  unfit  for  the 
position  he  held,  except  in  the  sense  of  being  at  all  times  un- 
able to  perform  its  duties.  By  accepting  the  position  of  in- 
terpreter, when,  if  he  understood  no  foreign  language,  he 
could  not  interpret  at  all,  he  stands  convicted  of  a  fraud, 
either  upon  the  officer  who  appointed  him,  and  the  public  from 
whom  he  was  to  receive  compensation,  or  upon  the  latter 
alone."  So  in  the  case  at  bar,  leaving  out  of  consideration 
any  question  of  unfitness  for  the  po.sition  sought,  if  this  ap- 
pellant, at  the  time  he  allowed  his  name  to  be  voted  on  for 
this  office,  believed  that  if  elected  he  would  be  unable  to  per- 
form the  most  important  duties  of  said  office  (and  he  now 
concedes  that  he  cannot  perform  such  duties),  we  have  no 
hesitancy  in  saying  that  his  action  in  allowing  his  name  to 
go  upon  and  remain  on  the  ballot  was  a  fraud  upon  the 
people  of  Minnehaha  county,  who  had  a  right  to  exercise  their 
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choice  between  two  or  more  persons,  either  of  whom  was  fully 
authorized  and  qualified  to  perform  all  the  duties  of  the  of- 
fice if  elected.  We  hold  this  to  be  true  no  matter  how  unjust 
the  appellant  thought  the  judgment  in  disbarment  to  be,  and 
no  matter  if  it  was  in  fact  unjust. 

It  might  be  claimed,  however,  that  inasmuch  as  the  statute 
allows  him  a  deputy,  he  could  perform  part  of  the  duties 
himself,  and  the  deputy  could  appear  in  court.  Leaving  out 
of  consideration  the  question  whether  a  principal  officer  can 
hold  office  in  any  case  where  he  has  not  the  qualifications  re- 
quired of  a  deputy  (and  the  laws  of  this  state  specifically 
require  the  deputy  state's  attorney  to  be  an  attorney  of  rec- 
ord [Pol.  Code,  sec.  935]),  let  us  ^^  consider  this  matter  of 
performing  official  duties  through  another.  In  the  case  of 
State  V.  Allen,  21  Ind.  516,  83  Am.  Dec.  367,  the  facts  were 
that  Allen,  a  county  auditor,  during  his  term  of  office,  en- 
listed in  the  United  States  army  during  the  Rebellion,  leaving 
his  office  in  charge  of  a  deputy.  The  office  was  treated  as 
abandoned,  and  another  person  elected  thereto,  and  action  was 
brought  'to  secure  possession  thereof.  The  court  held  that 
Allen  had  forfeited  the  office  by  his  enlistment  and  leaving 
the  office  in  charge  of  a  deputy.  The  court  said:  "He  cer- 
tainly must  discharge  the  duties  of  the  office,  for  he  takes 
an  oath  and  gives  a  bond  to  do  that.  He  may  have  a  deputy 
to  assist  him,  but  the  duties  of  the  office  must  be  discharged 
under  his  supervision.  It  is  a  familiar  principle  of  law  that 
the  acceptance  of  every  office  is  upon  an  implied  contract 
that  the  acceptor  will  perform  its  duties  with  integrity, 
diligence  and  skill:  2  Blackstone's  Commentaries,  164."  To 
be  state's  attorney  in  this  state  one  must  take  an  oath  "faith- 
fully to  discharge  the  duties  of  his  office"  (Const.,  art.  21. 
sec.  3),  and  must  give  a  bond  conditioned  to  that  effect.  This 
term  "faithfully  to  discharge  the  duties"  refers  not  to  part 
but  all  the  duties.  Such  an  oath  could  not  honestly  be  taken 
by  one  who  knew,  at  the  time  of  taking  it,  that  if  allowed 
to  enter  upon  the  office,  he  could  discharge  but  a  minor  part 
of  the  duties  thereof,  and  it  would  be  ridiculous  to  claim  that 
one  will  be  permitted  to  even  oversee  and  dictate  the  work 
in  a  court  of  record  who  is  forbidden  to  appear  therein.  We, 
therefore,  have  no  hesitancy  in  holding  that  under  the  laws 
of  this  state  appellant  cannot  appear  as  an  attorney  in  the 
courts  of  this  state,  even  though  chosen  as  state's  attorney  of  a 
county ;  that  therefore  he  could  not  rightfully  qualify  as  such 
state's  attorney  and  hold  such  office. 

3.  Use  of  the  word  "attorney"  in  name  of  officer.  Let  us, 
however,  look  further,  and  consider  whether  the  appellant 
can  rightfully  claim  that  he  comes  under  the  requirements 
of  the  constitution  regarding  qualifications  for  this  office. 
The  constitution  provides  that  the  state's  attorney  shall  be 
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learned  in  the  law,  and  says  nothing  regarding  admission  to 
practice.  During  the  history  of  the  territory  of  Dakota,  and 
down  to  this  time,  as  we  have  before  stated,  we  have  had,  first, 
an  officer  known  as  ^^  "district  attorney";  then  one  known 
as  "state's  attorney."  Some  of  the  time  there  had  been  no 
attempt  to  define  qualifications  of  such  officer,  but  we  venture 
that  it  has  never  before  occurred  to  anyone  that  this  office 
could  be  filled  by  one  not  an  '  *  attorney, ' '  as  the  word  '  *  attor- 
ney" is  understood  when  applied  to  a  prosecuting  officer,  to 
wit,  a  person  holding  a  license  from  some  court  of  record.  The 
legislature  in  framing  our  present  statute  recognized  this  fact, 
and  provided  specifically  that  the  state's  attorney  be  a  person 
duly  admitted  to  practice  as  an  attorney  in  some  court  of  rec- 
ord in  this  state:  Pol.  Code,  sec.  9271/2.  This  provision  was 
in  the  statute  at  the  time  our  constitution  was  framed,  and 
had  been  there  since  the  year  1883.  Therefore,  it  will  be 
presumed  that  the  framers  of  the  constitution  had  in  mind  a 
person  possessed  of  this  qualification  when  they  framed  the 
constitution,  and  nothing  but  the  very  clearest  reasons  should 
compel  such  an  interpretation  of  the  words  used  in  the  con- 
stitution as  to  nullify  this  plain  mandate  of  a  provision  of 
statute  that  had  been  in  force  for  years  prior  to  the  constitu- 
tion. 

We  think  the  word  "attorney"  in  the  name  of  the  officer 
holding  this  office,  whether  he  be  termed  "state's  attorney," 
"district  attorney,"  or  "county  attorney,"  forecloses  all 
question  as  to  intent  of  the  framers  of  the  constitution. 
There  is  certainly  nothing  in  the  use  of  the  word  "attorney" 
when  connected  with  the  word  "state's"  to  give  to  it  a  mean- 
ing different  from  that  ordinarily  given  to  it  by  statutes  or 
law-writers.  The  statutes  of  the  territory  and  of  the  state 
never  recognized,  as  entitled  to  the  designation  "attorney," 
anyone  but  a  person  holding  a  license  to  practice  law.  Sec^ 
tion  685,  Political  Code,  speaking  of  the  license  to  be  granted, 
says,  "which  license  shall  constitute  the  person  receiving  the 
same  an  attorney  and  counselor  at  law,"  etc.  Without  this 
license,  no  matter  how  learned  he  may  be  in  the  law,  he  is  not 
an  attorney.  The  law  student  fresh  from  his  school  may  well 
be  termed  a  lawyer,  but  not  an  attorney.  Bouvier  defines  a 
lawyer  as  "one  skilled  in  the  law,"  but  an  attorney  as  "an 
officer  in  a  court  of  justice,  who  is  employed  by  a  party  in  a 
cause  to  manage  it  for  him,"  and  says  further:  "As  a  gen- 
eral rule,  the  eligibility  of  persons  to  hold  the  position  of 
attorney  at  law  is  settled  by  local  legislation  *^*  or  by  rule 
of  court."  To  be  an  "officer"  one  must  be  chosen  or  ap- 
pointed, or  otherwise  invested  with  the  position.  It  is  not 
a  thing  that  a  person  gets  merely  by  fitting  himself  therefor. 
It  takes  the  act  of  some  other  person,  or  body  of  persons. 
This  right  to  practice  law,  to  be  an  "officer  of  the  court,"  is 
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not  an  absolute  right,  but  is  a  privilege  or  license.  "Without 
any  statutes  on  the  subject  of  admission  to  practice  a  person 
could  not  practice  as  an  attorney  without  license  from  the 
court :  4  Cyc.  898-900.  Blackstone,  in  speaking  of  the  courts 
of  Westminster  Hall  and  practitioners  therein,  says:  "No 
man  can  practice  as  an  attorney  in  any  of  those  courts  but 
such  as  have  been  admitted  and  sworn  an  attorney."  Notice 
the  peculiar  wording,  "admitted  and  sworn  an  attorney." 
From  the  very  early  days  of  English  history  we  find  the  stat- 
utes providing  that  before  a  man  could  practice  as  an  attorney 
he  must  be  examined  and  licensed.  We  thus  find  that  the 
w^ord  "attorney,"  when  applied  to  the  law,  has  long  since 
had  an  established  meaning,  and  refers  only  to  parties  licensed 
to  practice.  We  cite  with  approval  the  following  words  of 
Martin,  J.,  in  a  case  similar  to  this  (that  of  People  v.  May, 
3  Mich.  598)  :  "Now  the  word  'attorney,'  when  used  in  con- 
nection with  the  proceedings  of  courts  and  the  authority  to 
conduct  business  in  them,  as  well  as  w^hen  employed  in  a 
general  sense  with  reference  to  the  transaction  of  business 
usually,  and  almost  necessarily,  confided  to  members  of  the 
legal  profession,  has  a  fixed  and  universal  signification  on 
which  the  technical  and  proper  sense  unite.  The  legislator  and 
the  judge,  the  lawyer  and  the  layman,  understand  it  alike  as 
having  reference  to  a  class  of  persons  who  are  by  license  con 
stituted  officers  of  courts  of  justice,  and  who  are  empowered 
to  appear  and  prosecute  and  defend,  and  upon  whom  peculiar 
duties,  responsibilities,  and  liabilities  are  devolved  by  law 
in  consequence."  And  the  judge  further  says:  "Have  the 
people  by  the  new  constitution  attached  any  different  signi- 
fication to  these  words  [prosecuting  attorney],  or  taken  this 
officer  out  from  under  the  operation  of  chapter  95,  section  26. 
of  the  Revised  Statutes  of  1846?  We  think  not."  The  stat- 
ute referred  to  was  one  similar  to  our  section  685,  Political 
Code,  requiring  an  attorney  to  be  licensed  in  order  that  he 
may  practice.  We,  therefore,  conclude  that  by  use  ^^  of 
the  word  "attorney"  in  naming  this  officer  state's  attorney. 
the  framers  precluded  any  contention  that  the  office  could  be 
held  by  any  person,  no  matter  how  "learned  in  the  law,"  if  he 
had  not  been  admitted  to  practice  as  an  "attorney,"  and  was 
licensed  as  such  when  he  sought  to  qualify. 

4.  Is  appellant  "learned  in  the  law"?  It  is  the  contention 
of  appellant  that,  being  "learned  in  the  law,"  he  meets  the 
requirement  of  the  constitution,  and  is  entitled  to  hold  the 
office  in  question.  We  have  already  shown  that  this  phrase 
"learned  in  the  law"  is  really  mere  surplusage,  as  it  is  con- 
trolled by  the  more  limited  terra  "attorney,"  yet  we  will 
consider  briefly  this  phrase,  and  see  whether  the  appellant 
could  bring  himself  thereunder  in  view  of  the  judgment  of 
this  court  in  the  disbarment  proceedings.     To  be  learned  in 


1038  139  American  State  Reports.       [S.  Dakota, 

the  law  one  certainly  must  be  learned  in  all  those  branches 
of  the  law  which  have  at  all  times  been  recognized  as  essential 
in  order  to  qualify  one  to  practice  as  an  attorney,  and  to  be 
admitted  as  such.  He  must  not  only  be  versed  in  the  books 
of  law,  such  as  those  on  contracts,  torts,  evidence,  domestic 
relation,  etc.,  but  it  is  even  more  important  that  he  be  well 
based  upon  those  rules  of  conduct  which  as  a  lawyer  and 
practitioner  should  control  his  relations  with  his  fellow  law- 
yers, his  clients,  witnesses,  and  jurors  in  court,  and  the  public 
in  general.  Knowledge  of  this  branch  of  the  law,  commonly 
known  as  "legal  ethics,"  has  long  been  recognized  as  the 
most  important  qualification  for  one  who  is  to  be  intrusted 
with  the  sacred  duties  of  an  attorney  at  law,  and  our  present 
statute  recognizes  this  fact,  and  makes  legal  ethics  one  of  the 
branches  to  be  considered  in  passing  upon  the  qualification  of 
one  seeking  admission  to  practice :  Pol.  Code,  sec.  686.  This 
court  has  by  its  judgment  held  that  the  appellant  has  vio- 
lated many  of  the  ethical  laws  which  should  control  the  con- 
duct of  an  attorney.  We  took  no  part  in  said  judgment,  but 
we  are  bound  to  take  judicial  notice  of  it,  especially  as  it  is 
referred  to  in  the  record  in  this  case.  We  must  as  a  matter 
of  law,  and  we  do,  presume  that  the  decision  of  the  court  in 
the  disbarment  proceedings  was  just,  and  that  everything 
stated  therein  was  justified  by  the  evidence.  It  appears, 
therefore,  that  prior  to  such  decision  this  appellant  had  done 
many  '^^  things  which  showed  either  gross  ignorance  of,  or 
willful  disregard  of,  the  laws  of  legal  ethics.  When  this  fact 
has  been  judicially  determined,  as  in  this  case,  against  this 
appellant,  he  will  not  be  heard  to  claim  that  he  knew  his 
duties  and  the  ethical  rules  which  should  have  controlled  his 
actions,  and  intentionally  disregarded  the  same,  but  the  law 
in  its  kindness  will  conclusively  presume  that  he  performed 
those  acts  which  caused  his  disbarment  in  ignorance  of  his 
duties  an^  of  the  rules  of  ethics,  and  will  therefore  say  that 
no  matter  how  well  versed  he  may  be  in  many  branches  of  the 
law,  yet  being  ignorant  in  its  most  important  branch,  he  is 
not  "learned  in  the  law." 

In  the  decision  of  the  cause  we  have  not,  so  far,  in  any  way 
considered  the  decisions  of  this  court  in  either  the  case  of 
Jamieson  v.  Wiggin,  12  S.  D.  16,  76  Am.  St.  Rep.  585,  SO 
N.  W.  137,  46  L.  R.  A.  317.  or  the  case  of  Howard  v.  Burns, 
14  S.  D.  383,  85  N.  W.  920.  though  both  sides  have  referred 
to  them.  The  first  involved  the  office  of  county  judge,  and 
required  a  determination  of  what  the  framers  of  the  constitu- 
tion meant  in  using  the  term  "learned  in  the  law,"  when 
designating  one  of  the  qualifications  for  the  said  office  of 
county  judge.  In  this  case  this  court,  through  Haney,  J.,  say 
that  by  the  use  of  this  term  the  framers  of  the  constitution 
held  that  the  class  who  could  hold  the  office  of  county  judge 
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was  confined  to  persons  who,  when  elected,  were  either  ad- 
mitted, or  entitled  to  admission,  without  examination  to  prac- 
tice as  an  attorney  at  law  in  this  state.  This  interpretation 
if  these  words  would  exclude  appellant  from  the  list  of  those 
"learned  in  the  law"  in  this  state,  as  he  is  neither  admitted, 
nor  entitled  to  admission  to  practice  law;  in  fact,  he  is  ex- 
pressly forbidden  to  practice.  The  defendant  strenuously 
contends  that  the  decision  in  the  case  of  Howard  v.  Burns, 
14  S.  D.  383,  85  N.  W.  920,  is  controlling  in  his  favor  upon 
the  issue  in  the  case  at  bar.  But  giving  the  decision  of  How- 
ard V.  Burns  full  effect,  it  can  avail  appellant  nothing.  This 
court  held  that  Howard  could  hold  the  office  of  state's  at- 
torney because  he  held  a  certificate  to  admission  from  the 
supreme  court  of  Illinois,  which  certificate  was  held  compe- 
tent evidence  that  he  was  "learned  in  the  law."  It  can 
readily  be  seen  that  the  appellant  here  is  in  a  far  different 
situation  than  was  Howard  in  the  case  above.  Howard  held 
his  certificate  ^^  from  another  state,  unimpeached  in  any 
manner,  and  under  the  ruling  of  the  court  that  was  proof  that 
he  was  "learned  in  the  law."  Appellant  holds  the  certifi- 
cate of  the  court  of  another  state  admitting  him  to  practice 
in  that  state,  and  under  the  ruling  in  Howard  v.  Burns  it 
would  be  evidence  that  he  was  "learned  in  the  law."  Against 
that  would  stand  the  judgment  of  the  supreme  court  of  this 
state  saying  he  was  "not  learned  in  the  law,"  a  judgment 
which,  under  the  law  of  comity  between  states,  would  un- 
doubtedly be  recognized  by  the  courts  of  the  state  granting 
appellant  his  license,  and  cause  such  courts  to  refuse  to  recog- 
nize him  as  an  attorney  so  long  as  the  judgment  of  this  court 
stands.  If,  as  held  in  Howard  v.  Burns,  the  certificate  from 
Illinois  was  admissible,  certainly  a  judgment  of  the  supreme 
court  of  Illinois  revoking  such  certificate  would  have  been 
admissible,  and  much  more  a  judgment,  as  in  this  case,  of  our 
own  supreme  court  would  be  admissible  to  overcome  the  prima 
facie  case  raised  by  the  admission  of  such  certificate. 

For  the  reasons  hereinbefore  stated  the  judgment  of  the  cir- 
cuit court  and  order  denying  a  new  trial  are  affirmed. 


Attorneys — Admission  to  Practice — Tower  of  Courts  and  Legislatures. 
In  discussing  the  power  of  the  legislature  to  prescribe  qualifications 
and  regulations  for  obtaining  license  and  admission  to  practice  law, 
the  court  in  the  recent  case  of  In  re  Application  for  License  to  Prac- 
tice Law,  67  W.  Va.  213,  67  S.  E.  597,  says:  "The  authority  of  the 
legislature  is  denied  by  some  courts,  on  the  ground  that  courts  have 
the  sole  right  to  prescribe  for  themselves  the  qualifications  of  their 
ministers  of  justice,  and  rules  and  regulations  for  their  admission, 
without  interference  by  a  co-ordinate  branch  of  the  government:  In  re 
Day,  181  111.  73,  54  N.  E.  646,  50  L.  R.  A.  519;  In  re  Mosness,  39  Wis. 
509,  20  Am.  Rep.  55;  In  re  Splane,  123  Pa.  527,  16  Atl.  481;  In  re 
Branch,  70  N.  .1.  L.  537,  57  Atl.  431.  The  Illinois  court  in  Re  Day 
denied  the  authority  of  the  legislature  to  require  that  possession  of  a 
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certificate  of  graduatioo  from  a  law  school  of  a  certain  specified 
standard  should  entitle  the  holder  to  be  admitted  to  practice  law. 
Such  right,  on  the  other  hand,  seems  to  have  been  upheld  in  New  York: 
In  re  Cooper,  22  N.  Y.  67.  See,  also.  In  re  Applicants  for  License  to 
Practice  Law,  143  N.  C.  1,  55  S.  E.  635,  10  L.  R.  A.,  N.  S.,  288. 

"The  North  Carolina  case  just  cited  is  much  relied  on  by  counsel 
for  the  applicant.  The  court  in  this  case  was  divided  three  to  two, 
the  two  judges  dissenting  having  filed  vigorous  dissenting  opinions. 
And  the  editor  of  the  note  to  this  case  just  referred  to  says:  'Aside 
from  the  above  case,  no  case  can  be  found  wherein  the  court  holds 
or  recognizes  the  right  of  the  legislature  to  encroach  upon  the  right 
of  the  court  to  require  that  the  attorneys  practicing  before  it  shall  be 
of  good  moral  character.'  The  decision  of  the  majority  in  this  case 
put  the  right  to  a  license  and  to  practice  law  in  the  courts  upon  the 
same  plane  with  the  right  to  pursue  any  other  avocation  in  life,  and 
concedes  the  right  to  the  legislature  to  prescribe  rules  and  regulations 
therefor. 

"With  scarcely  an  exception  it  has  been  held  that  both  in  the  ad- 
mission to  and  suspension  from  practice  of  the  law,  courts  act  judi- 
cially in  the  exercise  of  an  inherent  power,  and  not  in  a  mere  admin- 
istrative or  ministerial  capacity,  and  in  the  execution  of  the  will  of 
some  other  branch  of  the  government:  In  re  Day,  181  111.  73,  54  N.  E. 
646,  50  L.  R.  A.  519;  Ex  parte  Secombe,  19  How.  9,  15  L.  ed.  565; 
Garrigus  v.  State,  93  Ind.  239;  In  re  Splane,  123  Pa.  527,  16  Atl.  481; 
In  re  Garland,  4  Wall.  333,  18  L.  ed.  366;  Walker  v.  State,  4  W.  Va. 
749;  State  v.  McClaugherty,  33  W.  Va.  250,  10  S.  E.  407;  State  v. 
Stiles,  48  W.  Va.  425,  37  S.  E.  620;  State  v.  Shumate,  48  W.  Va.  359, 
37  S.  E.  618,  and  State  v.  Hays,  64  W.  Va.  45,  61  S.  E.  355. 

"But  notwithstanding  the  jurisdiction  of  the  courts  over  the  sub- 
ject, it  has  been  generally  conceded  that  the  legislature  may,  in  the 
exercise  of  its  police  power,  prescribe  reasonable  rules  and  regulations 
for  admissions  to  the  bar,  which  will  be  followed  by  the  courts.  But 
the  legislature  may  not  impose  unreasonable  rules  or  deprive  the  courts 
of  their  inherent  power  to  prescribe  other  rules  and  conditions  of  ad- 
mission to  practice:  In  re  Day,  181  111.  735,  54  N.  E.  646,  50  L.  R.  A. 
519;  In  re  Leach,  134  Ind.  665,  34  N.  E.  641,  21  L.  R.  A.  701;  3  Am. 
&  Eng.  Ency.  of  Law,  287;  4  Cyc.  900;  Ex  parte  Secombe,  19  How. 
9,  15  L.  ed.  565;  In  re  Goodell,  39  Wis.  232,  20  Am.  Rep.  42." 

The  Power  of  Courts  to  Disbar  Attorneys  and  Proceedings  Therefor 
are  discussed  in  People  v.  Amos,  246  111.  299,  138  Am.  St.  Rep.  239; 
Beckner  v.  Commonwealth,  126  Ky.  318,  128  Am.  St.  Rep.  287;  and  in 
the  notes  to*  In  re  Philbrook,  45  Am.  St.  Rep.  71;  State  v.  Kirke,  95 
Am.  Dec.  333.  As  to  the  meaning  of  "learned  in  the  law,"  see  Jamie- 
son  V.  Wiggin,  12  S.  D.  16,  76  Am.  St.  Rep.  585. 


STATE  V.  VIERCK. 

[23  S.  D.  166,  120  N.  W.  1098.] 

BURGLARY. — Recent  Possession  of  the  Stolen  Property,  either 
in  larceny  or  in  burglary,  is  a  circumstance  which  should  be  left  to 
the  jury,  with  instructions  to  give  it  such  weight  as  they  think  it 
entitled  to,  when  considered  in  connection  with  all  the  other  evidence, 
in  determining  the  guilt  or  innocence  of  the  accused,     (pp.  1043,  1044.) 

BURGLARY — Recent  Possession  of  Property — Instruction. — It 
is  proper  to  refuse  an  instruction  requested  by  the  defendant  in  bur- 
glary that  "you  are  further  instructed  that  even  if  you  should  find 
from  the  evidence  that  the  defendant  had  in  his  possession  property 
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that  had  been  taken  from  the  building,  as  was  described  in  the  in- 
formation, a  short  time  after  it  was  taken,  that  fact  does  not  raise 
a  presumption  of  law  that  the  defendant  is  guilty  of  the  crime  of 
breaking  as  charged  in  the  information,  nor  does  it  »hift  th«  burden 
of  proof  upon  the  defendant  to  satisfactorily  explain  his  possession 
of  the  property."     (p.  1044.) 

BURGIiARY. — "Breaking,"  in  the  Law  of  Burglary,  may  con- 
sist in  unlatching  a  door  and  opening  it,  or  unlocking  a  door  and  open- 
ing it,  or  in  opening  a  door  which  is  shut  but  is  neither  locked  nor 
latched.  In  fact,  anything  by  which  any  obstruction  to  entering  the 
building  by  the  body  is  removed  is  a  "breaking"  within  the  meaning 
of  the  law.     (p.  1045.) 

BURGLARY  —  What  Constitutes  —  Breaking  and  Entering. — 
Under  the  provisions  of  Revised  Penal  Code  of  South  Dakota,  section 
566,  subdivision  2,  which  provides  that  "every  person  who  breaks  or 
enters,  in  the  day  or  in  the  night  time  ....  any  building,  etc.,  with 
intent  to  steal  therein  or  to  commit  any  felony,  is  guilty  of  burglary 
in  the  third  degree,"  "entering"  alone  is  sufficient  to  constitute  the 
crime,  and,  though  the  information  charges  both  breaking  and  enter- 
ing, the  crime  would  be  complete  whether  the  entry  was  accomplished 
by  means  of  force  or  without  it.     (p.  1045.) 

BURGLARY — Degrees — Lesser  and  Distinct  Offense. — Revised 
Penal  Code  of  South  Dakota,  section  571,  providing  that  "every  person 
who,  under  circumstances  not  amounting  to  burglary,  enters  any  build- 
ing, etc.,  with  intent  to  commit  any  felony,  etc.,  is  guilty  of  a  misde- 
meanor," describes  an  offense  which  is  not  one  of  the  degrees  of  the 
crime  of  burglary,  but  an  entirely  independent  crime,  and  for  that 
reason  Revised  Code  of  Criminal  Procedure  of  South  Dakota,  section 
357,  providing  that  "when  it  appears  that  a  defendant  has  committed 
a  public  offense,  and  there  is  a  reasonable  ground  of  doubt  in  which 
of  two  or  more  degrees  he  is  guilty,  he  can  be  convicted  of  the  lowest 
of  such  degrees  only,"  has  no  application  to  such  distinct  offense, 
though  it  may  be  included  in  a  greater  offense  charged,  (pp.  1045, 
1046.) 

CRIMINAL  LAW — Instructions — Included  Offense. — The  trial 
court  is  not  required,  in  the  absence  of  a  request,  to  instruct  the  jury 
that  under  Revised  Code  of  Criminal  Procedure  of  South  Dakota,  sec- 
tion 409,  "the  jury  may  find  the  defendant  guilty  of  any  offense,  the 
commission  of  which  is  necessarily  included  in  that  with  which  he  is 
charged  in  the  indictment  or  information,  or  of  an  attempt  to  commit 
the  offense."     (p.  1046.) 

George  G.  Yeaman,  for  the  appellant. 

S.  W.  Clark,  attorney  general,  Cloyd  D.  Sterling,  assistant 
attorney  general,  and  J.  E.  House,  state's  attorney,  for  the 
state. 

*®*  SMITH,  J.  The  defendant  was  convicted  of  the  crime 
of  burglary  in  the  third  degree,  in  breaking  and  entering  in 
the  night-time  a  certain  saloon  building  occupied  by  one 
Frank  Simons,  with  intent  to  steal  the  goods,  chattels  and 
property  of  the  said  Frank  Simons  then  and  there  being.  De- 
fendant brings  the  case  to  this  court  for  review  upon  alleged 
errors  occurring  at  the  trial.  There  are  twenty-eight  assign- 
ments of  error,  but  these  are  grouped  and  discussed  by  de- 
Am.  St.  Rep.,  Vol.  139 — 60 
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fendant's  counsel  under  four  heads,  and  may  be  considered 
by  the  court  in  the  same  order. 

It  is  contended,  first,  that  the  court  erred  in  overruling  a 
motion  to  direct  a  verdict  for  defendant  at  the  close  of  the 
state's  evidence.  The  specific  assignment  is  that  "there  is 
an  entire  lack  of  evidence  showing  any  breaking  or  entering, 
which  is  the  gist  of  the  action."  Briefly  stated,  the  evidence 
at  the  trial  disclosed :  That  the  building  was  used  as  a  saloon, 
of  which  one  Frank  Simons  was  the  proprietor.  That  a  short 
time  before  the  alleged  burglary  the  owner  of  the  adjoining 
premises,  in  making  repairs,  had  removed  a  portion  of  his 
building,  leaving  exposed  part  of  the  basement  of  the  saloon 
building.  Through  this  basement  an  opening  had  been  made 
large  enough  for  a  man  to  pass  through  into  *^^  the  cellar 
under  the  saloon.  The  accused  assisted  in  doing  the  repair 
work,  was  familiar  with  the  premises,  had  sometimes  tended 
bar  in  the  saloon,  and  was  seen  in  the  saloon  as  late  as  11 
o'clock  the  night  the  burglary  was  committed.  About  two 
weeks  previously  a  considerable  portion  of  the  floor  of  the 
cellar  under  the  saloon  had  been  spread  with  air-slacked  lime, 
covering  the  space  between  the  hole  in  the  basement  and  the 
stairway  leading  up  into  the  saloon.  The  door  at  the  head 
of  this  stairway  was  always  kept  closed,  and,  some  of  the 
witnesses  say,  was  always  locked  and  was  not  used  for  any 
purpose.  At  the  close  of  business  the  evening  of  November 
22d,  the  night  of  the  burglary,  the  saloon  was  locked  up  as 
usual.  Simons,  the  proprietor,  opened  up  the  saloon  about 
5  o'clock  the  next  morning,  and  on  going  to  the  cash  drawer 
discovered  that  a  money  sack  left  in  the  drawer  the  night 
before  was  gone.  On  the  trial  he  testified  that  as  near  as  he 
could  remember  this  sack  contained  about  forty  dollars  and 
seventy-five  cents,  consisting  of  two  five  dollar  gold  pieces, 
one  ten  dollar  gold  piece,  a  ten  dollar  bill,  and  some  silver. 
On  discovering  the  loss  of  this  money,  Simons  immediately 
notified  Mr.  Healy,  the  sheriff,  informing  him  that  he  sus- 
pected the  accused.  The  sheriff  got  the  defendant  and 
brought  him  down  to  the  saloon  about  7  o'clock  that  morning, 
and  there  searched  him  in  the  presence  of  Simons  and  others. 
Bills  and  silver  were  found  on  his  person  to  the  amount  of 
thirty-nine  dollars  and  seventy-five  cents,  and  also  a  gold 
watch  concealed  in  one  of  his  socks.  About  an  hour  later  he 
was  again  searched  by  the  sheriff  at  the  jail  and  two  five  dol- 
lar and  one  ten  dollar  gold  piece  was  found  concealed  inside 
the  lining  of  his  vest.  About  9  o'clock  the  same  morning  the 
sheriff  examined  the  saloon  premises  and  noticed  what  ap- 
peared to  be  some  tracks  going  in  and  coming  out  of  the 
hole  in  the  basement.  Lime  was  found  on  the  cellar  stairs 
and  on  the  floor  behind  the  bar.  The  door  at  the  head  of 
the  cellar  stairs  had  been  disturbed  and  was  unlocked  when 
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first  discovered  in  the  morning.  On  the  trial  the  gold  watch 
found  in  defendant's  possession  was  fully  identified  as  one 
which  had  been  kept  in  one  of  the  drawers  behind  the  bar 
in  the  saloon.  Several  witnesses  testified  to  having  noticed 
lime  on  defendant's  shoes  at  the  time  he  was  searched  in  the 
morning. 

The  evidence  as  to  the  breaking  and  entering  was  therefore 
*''®  wholly  circumstantial.  That  a  crime  may  be  proved  by 
circumstantial  evidence  is  too  well  settled  to  require  a  citation 
of  authority.  The  circumstances  proved  in  this  case  point 
very  strongly  to  the  guilt  of  the  accused,  and,  if  such  evidence 
has  been  submitted  to  the  jury  under  proper  instructions,  this 
court  would  not  be  justified  in  disturbing  the  verdict  of  guilty. 
The  court  instructed  the  jury  fully  and  correctly  as  to  the 
law  of  circumstantial  evidence,  but  one  part  of  the  charge, 
relating  to  the  recent  possession  by  accused  of  property  al- 
leged to  have  been  taken  from  the  building  at  the  time  of  the 
burglary,  was  excepted  to,  and  is  assigned  as  error.  This 
part  of  the  instruction  is  as  follows:  "Upon  the  question  of 
whether  or  not  the  defendant  was  the  person  who  broke  and 
entered  the  building,  that  is  a  question  which  the  jury  will 
have  to  determine  for  themselves  from  all  the  evidence  upon 
the  trial.  However,  I  might  say  to  you  regarding  the  pos- 
session of  the  property  which  is  alleged  to  have  been  stolen 
at  the  time  of  the  burglary,  that  when  the  fact  that  a  burglary 
has  been  committed  has  been  shown,  and  that  property  has 
been  stolen,  and  the  question  is  whether  or  not  the  defendant 
committed,  or  aided,  or  abetted  in  committing  the  burglary, 
his  possession  of  the  stolen  goods  at  a  time  recently  after  the 
burglary  is  a  circumstance  for  you  to  consider  and  weigh  in 
connection  with  all  of  the  other  evidence  in  determining  the 
guilt  or  innocence  of  the  defendant.  It  is  a  circumstance 
tending  to  show  the  guilt  of  the  defendant,  unless  the  facts 
and  circumstances  proven  upon  the  trial  show  that  he  may 
have  come  into  possession  of  it  honestly.  The  possession  of 
the  property,  if  any,  and  all  of  the  other  facts  and  circum- 
stances as  shown  by  the  evidence,  may  be  taken  into  consid- 
eration by  you  in  determining  the  one  fact  whether  or  not, 
if  you  find  that  the  building  was  broken  and  entered  into,  it 
was  the  defendant  who  did  it." 

We  are  inclined  to  the  view  that  the  recent  possession  of 
stolen  property  whether  in  larceny  or  in  burglary,  and 
whether  such  possession  be  "explained"  or  "unexplained," 
is  a  circumstance — an  evidentiary  fact — which  may  have  a 
greater  or  lesser  weight  as  proof  of  guilt,  when  considered 
with,  and  strengthened  or  weakened  by,  all  the  other  evidence 
in  the  case.  If  the  evidence  tends  ^'^  to  show  the  possession 
to  be  an  honest  one,  the  probative  force  of  the  fact  of  recent 
possession  may  be  greatly  modified  or  entirely  destroyed.     If 
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wholly  unexplained,  it  may  carry  a  conviction  of  guilt  to  the 
minds  of  the  jury;  but,  whether  explained  or  unexplained,  it 
is  competent  and  relevant  evidence  upon  the  issue  of  guilt 
or  innocence.  The  courts  in  many  states,  as  in  Iowa,  have 
undertaken  by  instructions  to  tell  the  jury  what  effect  such 
evidence  should  have  upon  their  minds.  These  courts  have 
held  that  an  instruction  is  not  reversible  error  which  tells 
the  jury,  in  effect,  that  possession  unexplained  creates  a 
presumption  of  guilt  which  will  warrant  a  conviction.  The 
propriety  of  such  an  instruction  may  well  be  doubted.  In  the 
case  of  State  v.  Brady,  121  Iowa,  561,  97  N.  W.  62,  12  L. 
R.  A.,  N.  S.,  199,  such  an  instruction  was  held  not  error,  bur 
the  court  says:  "We  think  the  language  unhappily  chosen. 
The  law  does  not  attach  'a  presumption  of  guilt'  to  any  given 
circumstance,  nor  does  it  require  the  accused  to  overcome 
the  presumption  thereby  raised."  We  think  the  true  rule  is 
that  recent  possession  of  the  stolen  property,  either  in  larceny 
or  in  burglary,  is  a  circumstance  which  should  be  left  to  the 
jury,  with  instructions  to  give  it  such  weight  as  they  think 
it  entitled  to,  when  considered  in  connection  with  all  the 
other  evidence,  in  determining  the  guilt  or  innocence  of  the 
accused.  We  think  the  instruction  by  the  trial  court  is  in 
accordance  with  the  view  here  expressed  and  states  the  law 
correctly. 

In  this  connection  the  following  instruction  was  asked  by 
defendant's  counsel  and  refused  and  an  exception  taken. 
This  ruling  is  assigned  as  error:  ''You  are  further  instructed 
that  even  if  you  should  find  from  the  evidence  that  the  de- 
fendant had  in  his  possession  property  that  had  been  taken 
from  the  building,  as  was  described  in  the  information,  a 
short  time  after  it  was  taken,  that  fact  does  not  raise  a  pre- 
sumption of  law  that  the  defendant  is  guilty  of  the  crime  of 
breaking  as  charged  in  the  information,  nor  does  it  shift  the 
burden  of  proof  upon  the  defendant  to  satisfactorily  explain 
his  possession  of  the  property."  In  support  of  his  conten- 
tion that  the  refusal  of  this  request  was  error,  counsel  cites 
State  V.  Brady,  121  Iowa,  561,  97  N.  E.  62,  12  L.  R.  A.,  N. 
S.,  199,  the  same  case  hereinbefore  referred  to.  An  exami- 
nation of  ^''^  that  case  wilLshow  it  to  be  an  authority  directly 
opposed  to  the  instruction  requested.  The  trial  court  in  this 
case  did  not  instruct  the  jury  that  the  recent  unexplained 
possession  of  the  property  stolen  in  a  burglary  raised  a  pre- 
sumption of  guilt,  nor  that  such  evidence  would  shift  the 
burden  of  proof  upon  the  defendant  to  satisfactorily  explain 
his  possession  of  the  property.  The  case  cited  seems  to  hold, 
however,  that  such  instruction  would  not  constitute  reversible 
error.     The  refusal  of  this  request  was  not  error. 

As  to  what  would  constitute  a  "breaking,"  under  the  law 
defining  burglary,  the  court  instructed  the  jury  as  follows: 
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"While  in  law  there  must  be  a  breaking  and  an  entry  with 
intent  to  steal,  yet  the  breaking  may  consist  in  unlatching 
a  door  and  opening  it,  or  unlocking  a  door  and  opening  it, 
or  in  opening  a  door  which  is  shut  but  is  neither  locked  nor 
latched.  In  fact,  anything  by  which  any  obstruction  to  en- 
tering the  building  by  the  body  is  removed  is  a  'breaking' 
within  the  meaning  of  the  law.  So  if  a  person  unlocks  or 
unlatches  a  door  and  walks  in,  or  if  a  door  has  no  latch  or  lock 
on  it,  and  the  door  is  pushed  open  and  a  person  goes  in,  that 
is  a  sufficient  breaking  in  the  law."  The  giving  of  this  in- 
struction is  assigned  as  error.  The  information  in  this  case 
is  drawn  under  the  provisions  of  subdivision  2  of  section  566 
of  the  Revised  Penal  Code,  which  reads  as  follows:  "Every 
person  who  breaks  or  enters,  in  the  day  or  in  the  night- 
time, either:  ....  (2)  Any  building,  or  any  part  of  any 
building,  booth,  tent,  railroad  car,  vessel,  or  other  structure 
or  erection  in  which  any  property  is  kept,  with  intent  to  steal 
therein  or  to  commit  any  felony,  is  guilty  of  burglary  in  the 
third  degree."  It  will  be  observed  that  this  section  does  not 
require  a  "breaking,"  but  "entering"  alone  is  sufficient  to 
constitute  the  crime,  and,  though  the  information  charges 
both  breaking  and  entering,  the  crime  would  be  complete 
whether  the  entry  was  accomplished  by  means  of  force  or 
without  it.  The  contention  is  that  an  actual  forcible  break- 
ing and  entering  must  be  read  into  this  section.  The  statute 
seems  to  us  too  plain  to  require  a  discussion  of  this  propo- 
sition, and,  even  if  an  actual  breaking  were  necessary  to  con- 
stitute the  crime  charged,  the  instruction  of  the  court  as  to 
what  constitutes  a  breaking  states  the  ^''^  law  correctly,  and 
the  giving  of  it  to  the  jury  was  quite  favorable  to  the  de- 
fendant. 

The  next  assignment  of  error  is  "that  the  court  erred  in  its 
failure  to  instruct  the  jury  as  to  included  offenses."  Sec- 
tion 409  of  the  Revised  Code  of  Criminal  Procedure  reads  as 
follows:  "The  jury  may  find  the  defendant  guilty  of  any 
offense,  the  commission  of  which  is  necessarily  included  in 
that  with  which  he  is  charged  in  the  indictment  or  informa- 
tion, or  of  an  attempt  to  commit  the  offense."  It  is  claimed 
that  the  crime  defined  by  section  571  of  the  Revised  Penal 
Code,  contained  in  the  same  chapter  which  defines  burglary, 
is  necessarily  included  in  the  information  in  this  case.  That 
section  reads:  "Every  person  who,  under  circumstances  not 
amounting  to  burglary,  enters  any  building  or  part  of  any 
building,  booth,  tent,  warehouse,  railroad  car,  vessel,  or  other 
structure  or  erection,  with  intent  to  commit  any  felony,  lar- 
ceny or  malicious  mischief  is  guilty  of  a  misdemeanor."  It 
may  be  conceded  that  the  offense  defined  by  this  section  is 
necessarily  inc-luded  in  that  which  is  charged  in  the  informa- 
tion.    No  request  for  an  instruction  to  the  jury  that  the  ac- 
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cused  might  be  convicted  of  this  lesser  offense  was  presented 
to  the  trial  court,  nor  was  any  such  instruction  given  in  the 
general  charge  of  the  court.  The  included  offense  defined  by 
section  571  is  not  one  of  the  degrees  of  the  crime  of  burglary, 
but  is  an  entirely  independent  crime,  and  for  that  reason  sec- 
tion 357  of  the  Revised  Code  of  Criminal  Procedure  has  no 
application. 

The  court  was  not  required  to  instruct  the  jury  that  they 
might  convict  the  accused  of  this  lesser  offense.  This  is  ex- 
pressly decided  by  this  court  in  State  v.  Kapelino,  20  S.  D. 
591,  107  N.  W.  335.  In  that  case  the  court  goes  further,  and 
holds  that  the  trial  court  is  not  required  to  charge  the  jury, 
even  upon  request,  as  to  an  offense  which  might  be  included, 
but  which  the  evidence  would  not  warrant.  In  the  case  of 
State  V.  Horn,  21  S.  D.  237,  111  N.  W.  552,  decided  by  this 
court,  the  accused  was  charged  with  the  crime  of  shooting  at 
another  with  intent  to  kill.  No  request  was  made  for  an 
instruction,  but  error  was  assigned  because  the  trial  court  did 
not  charge  as  to  the  lesser  offense  of  assault.  The  court 
says:  "While  in  this  case  a  simple  assault  is  necessarily  in- 
cluded in  the  offense  ^''*  with  which  the  accused  was  charged, 
and  the  jury  might  have  returned  a  verdict  therefor,  no  in- 
struction with  reference  thereto  was  requested,  and  so  the  er- 
ror complained  of  was  not  available."  This  rule  requiring 
a  request  by  the  accused  for  an  instruction  submitting  to  the 
jury  the  question  of  guilt  or  innocence  of  an  included  offense 
gives  the  accused  the  option  to  take  his  chance  of  a  clear  ac- 
quittal of  the  higher  offense,  rather  than  a  possible  conviction 
of  the  lesser  included  offense  through  a  compromise  verdict. 
This  rule  cannot  prejudice  the  accused,  because  it  gives  him 
the  right,  by  a  proper  request,  to  have  the  lesser  offense  con- 
sidered by  the  jury  if  he  thinks  it  may  reduce  his  chance  of  a 
conviction  of  the  higher  offense.  It  is  therefore  quite  favor- 
able to  the  accused. 

We  find  no  error  in  the  record  of  the  trial  court. 

The  judgment  is  therefore  affinned. 
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I.     Breaking. 

a.  Definition. — "Breaking,"  as  an  element  in  the  crime  of  burglary, 
is  defined  by  Blackstone  as  "an  actual  breaking,"  not  a  i\icre  legal 
clausum  fregit  (breaking  the  close)  (by  leaping  over  invisible  ideal 
boundaries,  which  may  constitute  a  civil  trespass),  but  a  substantial 
and  forcible  irruption.  As  at  least  by  breaking,  or  taking  out  the 
glass  of,  or  otherwise  opening,  a  window;  picking  a  lock,  or  opening 
it  with  a  key;  nay,  by  lifting  up  the  latch  of  a  door,  or  unloosing  any 
other  fastening  which  the  owner  has  provided";  4  Blackstone's  Com- 
mentaries, 226.  Bishop  defines  breaking  to  be  "any  disrupting  or 
separating  of  material  substances  in  any  inclosing  part  of  a  dwelling- 
house,  whereby  the  entry  of  a  person,  arm,  or  any  physical  thing 
capable  of  working  a  felony  therein  may  be  accomplished.  While  the 
substance  thus  operated  upon  must  be  such  as  the  law  deems  of  the 
realty,  the  breaking  does  not  necessarily  imply  an  injury  thereto": 
2  Bishop's  New  Criminal  Law,  sec.  91. 

Turning  to  a  few  cases  for  a  definition,  we  find  in  Fisher  v.  State, 
43  Ala.  17,  that  a  sufficient  "breaking"  in  burglary  is  any  breaking 
that  enables  the  prisoner  to  take  the  property  out  through  the  breach 
with  his  hands.  "A  breaking,  essential  to  constitute  the  crime  of 
burglary,  may  be  by  any  act  of  physical  force,  however  slight,  whereby 
any  obstruction  to  entering  is  forcibly  removed":  Metz  v.  State,  46 
Neb.  547,  65  N.  W.  190.  "Passing  an  imaginary  line  is  a  'breaking  of 
the  close,'  and  will  sustain  an  action  of  trespass  quare  clausum  fregit. 
In  burglary,  more  is  required — there  must  be  a  breaking,  removing,  or 
putting  aside  of  something  material  which  constitutes  a  part  of  the 
dwelling-house  and  is  relied  on  as  a  security  against  intrusion":  State 
V.  Boon,  13  Ired.  (N.  C.)  244,  57  Am.  Dec.  555.  In  Carter  v.  State,  68 
Ala.  96,  Stone,  J.,  after  quoting  from  a  number  of  authorities,  s;iys: 
"The  sum  of  these  authorities,  we  think,  is,  that  if  the  entrance  be 
effected  through  an  opening  previously  there,  without  forcible  enlarge- 
ment of  it,  this  cannot  be  a  burglarious  entrance,  unless  it  is  effected 
through  an  open  chimney.  This  rule  applies  to  a  door  or  window  left 
open,  or  any  other  opening  in  the  house,  through  which  the  ingress 
is  effected.  It  has  even  been  held  that  if  a  window  sash  be  left  partly 
raised — not  enough  to  allow  entrance — it  is  not  burglarious  to  raise 
it  higher,  and  thus  enter  the  premises.  On  the  other  hand,  it  does 
not  require  violent  or  mechanical  force  to  constitute  a  burglarious 
breaking.  On  the  contrary,  if  any  force  be  required  and  employed 
to  remove  or  displace  that  which  has  been  placed  there  to  close  the 
opening,  or  to  protect  the  contents  within,  this  is  enough.  The  law 
does  not  and  cannot  institute  an  inquiry  into  the  sufficiency  of  the 
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various  fastenings,  that  may  be  employed  for  the  preservation  of  chat- 
tels in  store." 

The  word  "breaking"  implies  the  use  of  force:  Mathews  v.  State, 
36  Tex.  675;  but  not  such  force  as  would  be  denominated  violence; 
only  such  force  as  is  sufficient  to  effect  a  clandestine  entry:  State  v. 
Robertson,  32  Tex.  159.  In  People  v.  White,  153  Mich.  617,  117  N. 
\V.  161,  15  Ann.  Cas.  927,  the  rule  is  stated  as  follows:  "If  any  force 
at  all  is  necessary  to  effect  an  entrance  into  a  building,  through  any 
place  of  ingress,  usual  or  unusual,  whether  open,  partly  open,  or  closed, 
such  entrance  is  a  breaking  sufficient  in  law  to  constitute  burglary, 
if  the  other  elements  of  the  offense  are  present."  "The  word  'break,' 
used  in  the  statute  (Code  Va.,  c.  162,  sec.  12),  is  borrowed  from  the 
law  in  regard  to  burglary,  and  is  therefore  to  be  understood  as  it 
would  be  when  used  in  a  charge  of  burglary.  If,  then,  in  any  case,  a 
party  shall  by  even  slight  force  remove  or  displace  anything  attached 
to  the  house  as  part  thereof,  and  relied  upon  by  the  occupant  for 
safety  of  the  house,  it  is  housebreaking  within  the  meaning  of  the 
statute,  if  the  other  constituent  parts  of  the  offense  exist":  Finch 
v.  Commonwealth,  14  Gratt.  (Va.)  643.  The  word  "forcibly,"  which 
qualifies  the  words  "break  and  enter"  in  many  of  the  state  codes, 
would  seem  to  express  but  the  degree  of  force  that  was  implied  at 
common  law  from  the  word  "break":  Timmons  t.  State,  34  Ohio  St. 
426,  32  Am.  Rep.  376. 

Under  the  Texas  Penal  Code  a  burglarious  entry  may  be  made  in 
the  daytime  as  well  as  at  night;  and  in  Ross  v.  State,  16  Tex.  App. 
554,  the  court  in  an  obiter  dictum  differentiates  a  night  entry  from  a 
daytime  entry  in  the  character  of  the  force  requisite  to  make  the 
entry  burglarious.  "If  the  entry  is  at  night,"  says  the  court,  "the 
slightest  force  to  effect  it  will  suffice";  impliedly  saying  that  a  greater 
degree  of  force  would  be  requisite  to  make  an  entry  burglarious  in  the 
daytime.  This  view,  however,  is  not  supported  in  Daggett  v.  State, 
39  Tex.  Cr.  5,  44  S.  W.  148,  842,  nor,  seemingly,  in  Hamilton  v.  Styte, 
11  Tex.  Cr.  App.  116. 

b.  Illustrations  of  "Breaking"  and  of  "No  Breaking." — Turning, 
now,  from  abstract  definitions  to  concrete  illustrations,  we  will  con- 
sider various  and  particular  acts  that  have  been  adjudged  to  be  bur- 
glarious breaking,  and  also  other  particular  acts  that  have  been  held 
not  to  fall  within  that  category.  Opening  closed  doors  or  windows 
with  burglarious  intent,  no  matter  how  such  opening  may  be  effected, 
is  a  breaking,  in  the  law  of  burglary:  State  v.  Carpenter,  1  Houst.  C. 
C.  367;  State  v.  Snow,  3  Penne.  259,  51  Atl.  607;  May  v.  State,  40  Fla. 
426,  24  South.  498;  Kent  v.  State,  84  Ga.  438,  20  Am.  St.  Rep.  376, 
11  S.  E.  355;  Scott  v.  State,  122  Ga.  138,  50  S.  E.  49;  State  v.  Reid, 
20  Iowa,  413;  State  v.  O'Brien,  81  Iowa,  93,  46  N.  W.  861;  State  v. 
Conners,  95  Iowa,  485,  64  N.  W.  295;  State  v.  Brower,  127  Iowa,  687, 
104  N.  W.  284;  State  v.  Groning,  33  Kan.  18,  5  Pac.  446;  State  v. 
Powell,  61  Kan.  81,  58  Pac.  968;  State  v.  Herbert,  63  Kan.  516,  66  Pac. 
235;  Frank  v.  State,  39  Miss.  705;  State  v.  Hecox,  83  Mo.  531;  Srate 
v.  Moore,  117  Mo.  395,  22  S.  W.  1086;  State  v.  Woods,  137  Mo.  6,  38 
S.  W.  722;  State  v.  Peebles,  178  Mo.  475,  77  S.  W.  518;  State  v.  Helms, 
179  Mo.  280,  78  S.  W.  592;  State  v.  Henderson,  212  Mo.  208,  110  S. 
W.  1078,  17  L.  R.  A.,  N.  S.,  1100,  15  Ann.  Cas.  930;  State  v.  Wilson, 
225  Mo.  503,  125  S.  W.  479;  Ferguson  v.  State,  52  Neb.  432,  66  Am. 
St.  Eep.  512,  72  N.  W.  590;  People  v.  Bush,  3  Park.  C.  R.  552;  Tickuer 
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V.  People,  6  Hun,  657;  McCourt  t.  People,  64  N.  T.  583;  State  T.  Boon, 
35  N.  C.  (13  Ired.)  244;  State  v.  Fleming,  107  N.  C.  905,  12  S.  E.  131; 
Stat«  V.  Vierek,  23  S.  D.  166,  120  N.  W.  1098;  Bass  v.  State,  69  Tenn. 
(1  Lea)  444;  Sparks  v.  State,  34  Tex.  Cr.  86,  29  S.  W,  264;  Matthews 
V.  State  (Tex.  Cr.  App.),  38  S.  W.  172;  Parker  v.  State  (Tex.  Cr.  App.), 
38  S.  W.  790;  Hedrick  v.  State,  40  Tex.  Cr.  532,  51  S.  W.  252;  Barber 
V.  State  (Tex.  Cr.  App.),  69  S.  W.  515;  Jones  v.  State  (Tex.  Cr.  App.), 
132  S.  W.  476;  Finch  v.  Commonwealth,  14  Gratt.  (Va.)   643. 

On  the  other  hand,  entering  a  house  through  an  open  door  or  window, 
even  with  felonious  intent,  is  no  breaking  into  the  house  in  the  sense 
in  which  the  word  "breaking"  is  used  in  the  law  of  burglary:  Pines 
T.  State,  50  Ala.  153;  Green  v.  State,  68  Ala.  539;  Lockhart  v.  State, 
3  Ga.  App.  480,  60  S.  E.  215;  Smith  v.  Commonwealth  (Ky.),  128  S. 
W.  68;  Commonwealth  v.  Steward,  7  Dane  Abr.  (Mass.)  136;  State  v. 
Kennedy,  16  Mo.  App.  287;  People  v.  Arnold,  6  Park.  C.  E.  (N.  Y.) 
638;  State  v.  Eivers,  2  Ohio  Dec.  102;  Melton  v.  State,  24  Tex.  App. 
287,  6  S.  W.  303;  Williams  v.  State  (Tex.  App.),  13  S.  W.  609;  Cos- 
tello  V.  State  (Tex.  Cr.  App.),  21  S.  W.  360;  Jones  v.  State,  48  Tex. 
Cr.  App.  336,  87  S.  W.  1157;  Winkler  v.  State  (Tex.  Cr.  App.),  126 
S.  W.  1134. 

The  cases  are  not  in  harmony  on  the  question  as  to  whether  the 
raising  higher  a  window  partly  open,  or  the  pushing  a  door  already 
partly  open,  so  as  to  effect  an  entrance,  is  a  "breaking"  such  as  to 
make  the  entry  a  burglarious  one.  The  English  authorities  take  the 
negative  view  on  this  issue.  Thus  in  Rex  v.  Hyams,  7  Car.  &  P.  441, 
it  was  held  not  to  be  a  breaking,  where  the  prisoner  threw  up  a  sash 
which  had  been  raised  a  couple  of  inches  and  so  effected  an  entrance. 
And  in  Eex  v.  Smith,  1  Moody,  178,  it  was  said  that  there  was  no 
decision  under  which,  in  case  of  a  sash  partly  open  but  not  sufficiently 
open  to  admit  a  person,  the  raising  of  it  so  as  to  admit  a  person 
could  be  considered  a  breaking;  and  that  in  this  respect  the  court 
ought  not  go  beyond  decided  cases.  The  following  Massachusetts 
cases  follow  the  English  rule  on  this  point:  Commonwealth  v.  Steward, 
7  Dane  Abr.  136;  Commonwealth  v.  Strupney,  105  Mass.  588,  7  Am. 
Eep.  556;  as  does  also  the  case  of  Eose  v.  Commonwealth,  19  Ky.  Law 
Kep.  272,  40  S.  W.  245. 

The  cases  of  People  r.  White,  153  Mich.  617,  117  N.  W.  161,  17  L. 
R.  A.,  N.  S.,  1102,  15  Ann.  Cas.  927,  and  Claiborne  v.  State,  113  Tenn. 
261,  106  Am.  St.  Rep.  833,  83  S.  W.  352,  68  L.  R.  A.  859,  take  the 
opposite  view,  and,  as  it  seems  to  us,  the  logical  one,  in  view  of  re- 
lated acts  that  have  been  held  to  be  burglarious  breaking.  Where,  for 
example,  pushing  open  a  closed  door,  opening  an  unfastened  screen 
door,  the  house  door  being  open,  removing  a  screen,  entering  through 
an  unfastened  transom,  lifting  a  cellar  door,  raising  or  pulling  down 
an  unfastened  window-sash,  where  all  these  have  been  held  to  be  a 
sufficient  burglarious  breaking,  it  seems,  as  said  by  the  court  in  the 
case  last  cited,  a  useless  refinement  to  hold  that  the  further  raising 
of  a  window  partly  open  is  not  sufficient  evidence  of  breaking,  when 
the  opening  in  the  window  is  enlarged  by  the  person  entering  so  as 
to  make  the  aperture  sufficient  to  admit  his  body.  "Here,"  said  the 
court,  "is  a  material  change  of  the  status,  and  the  change  is  accom- 
plished by  the  application  of  force."  It  should  be  borne  in  mind,  also, 
as  was  pointed  out  by  the  attorney  general  in  Commonwealth  v.  Strup- 
ney, 105  Mass.  588,  7  Am.  Kep.  556,  that  when  the  case  of  Eex   v. 
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Smith,  1  Moody,  178,  was  decided,  housebreaking  was  a  capital  felony, 
and  the  distinction  then  made  in  favorum  vitae  need  not  now  be  main- 
tained. To  the  fact  that  the  barbarity  of  the  hangman's  noose  is  no 
longer  associated  with  this  crime  may  be  due  the  tendency  of  the 
courts,  in  their  interpretation  of  the  law  of  breaking,  to  depart  from 
the  strict  construction  of  the  common  law,  which  required  an  actual 
breaking,  and  to  hold  that  but  the  slightest  force  is  necessary  to  con- 
stitute a  breaking.  In  the  codes  of  some  of  the  states,  indeed,  the 
element  of  breaking  has  been  entirely  eliminated  from  the  definition 
of  burglary,  entry  alone  being  sufficient  to  constitute  the  crime.  In 
such  states,  of  course,  the  act  of  breaking  is  important  only  on  the 
question  of  intent. 

The  law  of  burglarious  breaking  can  doubtless  be  best  ascertained 
from  a  study  of  the  decided  cases  in  which  it  is  announced  in  connec- 
tion with  a  given  state  of  facts.  We  shall  therefore  select  and  pass 
in  review  a  number  of  representative  English  and  American  cases 
where  the  law  has  been  applied  to  varying  states  of  fact.  In  Eex 
v.  Brown,  2  East  P.  C.  487,  there  was  an  aperture  communicating  with 
an  upper  floor,  which  was  closed  by  folding  doors  with  hinges  that 
fell  over  it  and  remained  closed  by  their  own  weight,  but  without  any 
interior  fastening,  so  that  those  beneath  could  push  them  open  at  their 
pleasure  by  a  moderate  exertion  of  strength.  It  was  held  that  the 
pushing  open  of  these  folding  doors  was  suflicient  to  constitute  a 
breaking.  So  the  lifting  of  the  flap  of  a  cellar,  usually  kept  down  by 
its  own  weight,  is  a  sufficient  breaking  for  the  purpose  of  burglary: 
Rex  V.  Russell,  1  Moody  C.  C.  377.  These  two  cases,  however,  seem  to 
be  opposed  by  the  case  of  Rex  v.  Lawrence,  4  Car.  &  P.  231,  where 
it  was  held  that  the  lifting  of  a  trap-door  covering  a  cellar,  which 
was  merely  kept  in  its  place  by  its  own  weight,  and  which  had  no 
fastenings,  because,  it  being  a  new  trap-door,  they  had  not  been  put 
on,  is  not  a  sufiicient  breaking  to  constitute  a  burglary.  It  would 
seem,  however,  that  this  ruling  was  somewhat  obiter,  for  it  appears 
that  the  defendant,  after  entering  the  house  in  the  manner  above 
stated,  unlocked  and  opened  a  hall  door  and  thus  made  his  escape, 
which  was  held  to  be  a  sufficient  breaking  out  of  the  house. 

In  Rex  V.  Hall,  R.  &  R.  355,  it  is  held  that  where  a  window  opens 
upon  hinges,  and  is  fastened  by  a  wedge,  so  that  pushing  against  it 
will  open  it,*forcing  it  open  by  pushing  against  it  is  sufficient  to  con- 
stitute a  breaking.  And  in  Eex  v.  Haines,  R.  &  R.  451,  it  is  decided 
that  the  pulling  down  of  the  sash  of  a  window  is  a  breaking,  though 
it  has  no  fastening  and  is  only  kept  in  its  place  by  the  pulley-weight; 
and  it  is  equally  a  breaking  although  there  is  an  outer  shutter  which 
is  not  put  to.  Removing  the  fastening  of  a  window  by  the  hand  in- 
troduced through  a  partly  broken  pane  of  the  window,  and  thereby 
opening  the  window  and  entering  is  a  breaking,  not  by  breaking  the 
residue  of  the  pane,  but  by  unfastening  and  opening  the  window: 
Rex  V.  Robinson,  1  Moody  C.  C.  327.  And  it  is  a  sufficient  breaking 
if  a  party  breaks  a  pane  of  glass  of  a  window  and  puts  his  hand 
in  for  the  purpose  of  opening  the  shutter,  although  he  does  not  suc- 
ceed in  doing  so:  Rex  v.  Perkes,  1  Car.  &  P.  300.  In  Rogina  v.  Bird, 
9  Car.  &  P.  44,  it  appeared  that  the  glass  of  the  window  had  been  cut 
some  time  previously,  but  that  every  portion  of  the  glass  remained  in 
its  place  until  the  defendant  pushed  it  in.  This  was  decided  to  be  a 
sufficient  breaking. 


May,  1909.]  State  v.  Vierck.  1051 

The  American  cases  are  in  substantial  harmony  with  the  English 
cases  on  the  subject  of  breaking.  In  People  v.  Nolan,  22  Mich.  229, 
it  was  held  that  the  removal  of  an  iron  cellar  window  grating,  cover- 
ing an  area  opposite  a  cellar  window,  was  as  clearly  a  breaking  as 
the  opening  of  the  window  would  have  been,  or  any  outer  door.  In 
Sims  V.  State,  136  Ind.  358,  36  N.  E.  278,  it  was  held  to  be  a  breaking 
where  the  defendant  entered  the  house  through  a  window  by  remov- 
ing the  wire  screen,  which  was  fastened  into  the  window  with  nails, 
which  he  took  out.  In  Commonwealth  v.  Stephenson,  25  Mass.  (8 
Pick.)  354,  where  the  window  of  a  house  was  covered  with  a  netting 
of  double  twine  nailed  to  the  sides,  top  and  bottom,  it  was  held  that 
cutting  and  tearing  down  the  netting  and  entering  the  house  through 
the  window  was  a  burglarious  breaking  and  entry.  Said  the  court  in 
this  ease:  "The  offense  consists  in  violating  the  common  security  of 
a  dwelling-house,  in  the  night-time,  for  the  purpose  of  committing  a 
felony.  It  makes  no  difference  whether  the  door  is  barred  and  bolted 
or  the  window  secured  or  not;  it  is  enough  that  the  house  is  secured 
in  the  ordinary  way;  so  that  by  the  carelessness  of  the  owner  in 
leaving  the  door  or  window  open,  the  party  accused  of  burglary  be 
not  tempted  to  enter.  Shutting  the  window-blinds  and  leaving  the 
windows  open  for  air  is  a  common  mode  of  closing  a  house  in  the  warm 
season;  if  the  blinds  are  forced  it  is  a  breaking." 

In  Dennis  v.  People,  27  Mich.  151,  it  was  held  that  an  entry  into 
a  building  by  raising  a  transom  window  attached  by  hinges  above, 
and  arranged  to  fall  into  the  frame  by  its  own  weight,  when  the 
window  was  shut  into  the  frame,  so  as  to  require  some  force  to  open 
it,  was  a  suflicient  breaking.  In  People  v.  Dupree,  98  Mich.  26,  56 
N.  W.  1046,  it  was  held  that  the  fact  that  a  respondent  slightly  raised 
a  window  in  the  daytime,  so  that  the  bolts  which  fastened  it  down 
would  not  be  effectual,  would  not  devest  his  subsequent  breaking  and 
entering  through  the  window  in  the  night-time  of  the  character  of 
burglary. 

In  State  v.  Conners,  95  Iowa,  485,  64  N.  W.  295,  it  appeared  that 
the  keeper  of  a  store  was  sitting  outside  in  front  of  the  store,  the 
front  door  being  open;  that  the  permanent  door  at  the  rear  of  the 
room  was  also  open,  but  there  was  a  wire  screen  door,  which  was 
closed.  This  door  was  not  fastened  with  a  latch,  but  was  hung  on 
spring  hinges,  which  served  to  keep  it  closed.  The  accused  opened 
this  door  and  entered  the  store.     It  was  held  that  this  was  a  breaking. 

In  Webb  v.  Commonwealth,  18  Ky.  Law  Rep.  220,  35  S.  W.  1038, 
a  door  of  the  building  which  was  burglarized  (a  livery-stable)  con- 
sisted of  a  latticed  and  of  a  solid  part.  The  latticed  part  was  the 
upper  part,  and  was  about  seven  feet  high  and  nine  feet  wide,  below 
which  the  solid  part  of  the  door  hung,  and  filled  a  space  of  about 
three  and  a  half  feet  by  nine  feet.  The  latticed  part  was  standing 
open.  The  other  part  was  fastened  by  a  hasp  and  pin.  The  defend- 
ant unfastened  it  by  removing  the  pin  and  shoving  the  door  open. 
This  was  held  to  constitute  a  breaking.  In  State  v.  Powell,  61  Kan. 
81,  58  Pac.  968,  it  was  held  that  the  removal  of  a  post  leaning  against 
a  door  to  keep  it  closed  was  a  sufficient  breaking. 

In  Miller  v.  State,  77  Ala.  41,  where  it  appeared  that  the  defendant 
had  abstracted  corn  from  a  crib  by  thrusting  his  arm  through  the 
chinks  in  the  crib,  it  was  held  that  if,  according  to  the  testimony  of 
the  prosecution  in  the  case,  the  defendant  had  removed  the  filling  or 
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obstruction  which  had  been  placed  in  the  chinks  of  the  crib,  and 
thereby  effected  an  opening,  through  which  he  thrust  his  arm,  and  by 
that  means  abstracted  the  corn,  this  would  be  a  sufficient  breaking 
to  constitute  that  element  in  the  crime  of  burglary.  If,  on  the  other 
hand,  the  defendant,  as  he  testified,  did  not  remove  the  obstruction, 
and  neither  effected  nor  enlarged  the  opening  through  which  he  thrust 
his  arm  and  abstracted  the  corn,  then  there  was  no  breaking,  and 
hence  no  burglary.  In  the  somewhat  similar  case  of  Metz  v.  State, 
46  Neb.  547,  65  N.  W.  190,  it  was  held  that  the  removal  of  a  board 
from  the  bottom  of  a  corn-crib,  so  that  a  considerable  quantity  of  the 
corn  fell  out,  was  a  breaking. 

In  Hunter  v.  Commonwealth,  7  Gratt.  641,  56  Am.  Dec.  121,  it  ap- 
peared that  the  entry  into  the  house  was  effected  through  an  open- 
ing intended  for  a  window,  but  to  which  there  was  neither  sash  nor 
shutter;  and  that  the  covering  over  this  opening  was  an  old  cloak 
hung  at  the  top  on  two  nails,  one  on  either  side  of  the  opening  and 
loose  at  the  bottom.  This  cloak  was  removed  from  one  of  the  nails, 
and  the  end  of  the  cloak  was  drawn  through  the  opening.  The  gen-, 
eral  court,  placing  its  reasons  for  the  reversal  of  the  case  upon  other 
grounds,  declined  to  express  any  opinion  as  to  whether  the  removal 
of  the  cloak  in  the  manner  stated  amounted  to  a  burglarious  breaking; 
although  one  of  the  judges  in  a  supplementary  opinion  contended  that 
it  did  not,  citing  Eex  v.  Lawrence,  4  Car.  &  P.  231,  in  support  of  his 
view. 

In  Commonwealth  v.  Trimmer,  1  Mass.  476,  the  court  adhered  to 
the  strict  construction  of  the  common  law,  deciding  that  the  removal 
of  a  loose  plank  in  a  partition  wall  of  a  building  was  not  a  "break- 
ing," although  the  removal  of  the  plank  afforded  the  defendant  in- 
gress to  the  room  where  the  theft  was  committed. 

c.  Breaking  Without  Entry. — ^In  the  penal  codes  of  some  of  the 
states  either  breaking  or  entry  into  the  house  of  another  with  feloni- 
ous intent  constitutes  burglary.  But  it  has  been  held  that  this  alter- 
native provision  has  not  changed  the  common-law  rule  as  to  the  char- 
acter of  the  breaking  necessary  to  the  committing  of  the  crime.  It 
is  not  enough  that  there  be  a  breaking  or  breakage  in  the  sense  in 
which  these  words  are  commonly  used.  There  must  be  an  opening  or 
mode  of  entrance  effected  by  which  a  felony  may  be  committed.  Thus 
in  Anderson  v.  State,  84  Ark.  54,  104  S.  W.  1096,  it  was  held  that 
the  prying  off  of  a  wooden  window  shutter  without  opening  or  break- 
ing the  window,  and  the  further  act  of  cutting  a  hole  in  the  door 
of  a  building  too  small  to  admit  the  hand,  and  too  far  from  the 
fastening  to  permit  the  use  of  an  instrument  to  unfasten  the  door, 
did  not  constitute  a  breaking  sufficient  to  sustain  a  charge  of  burglary. 

In  Minter  v.  State,  71  Ark.  178,  71  S.  W.  944,  it  was  held  not  to 
be  a  burglarious  breaking  where  the  defendant  simply  removed  some 
slats  on  the  outside  of  a  window  and  some  tacks  and  putty  from  the 
window  sash,  leaving  the  glass  of  the  window  sash  still  in  place.  And 
in  Gaddie  v.  Commonwealth,  117  Ky.  468,  111  Am.  St.  Eep.  259,  78 
S.  W.  162,  it  was  held  that  to  remove  an  outside  window  strip,  thus 
leaving  the  window  unprotected  so  that  it  may  be  easily  lifted  out, 
does  not  constitute  a  breaking  of  the  building,  if  additional  force  is 
necessary  to  remove  the  window  and  make  entry  possible. 

A  statute  making  it  a  felony  to  forcibly  break  and  enter  a  railroad 
car  with  the  intent  to  steal  therefrom  does  not  authorize  a  convic- 
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tion  for  the  breaking  of  the  car  with  intent  to  steal  therefrom;  there 
must  also  be  an  entering  of  the  car  for  that  purpose.  Evidence,  there- 
fore, that  the  defendants  broke  the  seal  on  the  car  door,  slid  it  open 
a  little,  and  then  pushed  it  back  in  place,  and  walked  away,  was  in- 
suffi-cient  to  warrant  a  conviction  under  the  statute:  Price  v.  Com- 
monwealth, 129  Ky.  71&,  112  S.  W.  855.  Under  a  statute,  however, 
providing  that  if  any  person  shall  feloniously  break  a  warehouse,  etc., 
with  intent  to  steal,  etc.,  he  shall  be  punished  by  confinement  in  the 
penitentiary,  etc.,  one  may  be  properly  convicted  upon  evidence  show- 
ing that  he  broke  open  a  smoke-house  with  intent  to  steal  meat  there- 
from, though  there  was  no  actual  entry  into  the  smoke-house,  or  any 
theft  of  the  meat:  Mullins  v.  Commonwealth,  14  Ky.  Law  Eep.  569, 
20  S.  W.  1035. 

The  codes  of  some  of  the  states  provide  a  penalty  for  mere  attempts 
to  commit  burglary.  Such  attempt,  as  defined  in  Fonville  v.  State 
(Tex,  Cr.  App.),  62  S.  W.  573,  is  an  endeavor  to  accomplish  the  crime 
carried  beyond  mere  preparation,  but  falling  short  of  the  ultimate 
design  in  any  particular  of  it.  In  prosecutions  under  such  statutes, 
"breaking,"  in  its  legal,  common-law  sense,  need  not  be  shown.  For 
example,  in  Harris  v.  People,  44  Mich.  305,  6  N.  W.  677,  an  allega- 
tion in  an  information  that  the  defendants  "feloniously,  and  with 
intent  feloniously  and  burglariously  to  break  and  enter  the  said 
dwelling-house,  did  insert  between  the  upper  and  under  sash  of  an 
outside  window  of  said  dwelling-house  a  certain  instrument,  to  wit,  a 
knife,"  was  decided  to  be  a  sufficient  allegation  of  an  attempt  at  bur- 
glary. So,  in  Commonwealth  v,  Flaherty,  25  Pa.  Super.  Ct.  490,  a 
conviction  of  breaking  with  attempt  to  commit  larceny  was  upheld, 
where  it  appeared  that  the  defendant  broke  a  transom  window  of  a 
store,  but  before  he  succeeded  in  making  an  entry  was  discovered 
and  fled.  In  Mason  v.  State  (Tex.  Cr.  App.),  100  S.  W.  383,  the  de- 
fendant was  held  guilty  of  an  attempt  to  commit  burglary  where  he 
broke  a  hole  about  eight  inches  square  in  the  front  window  of  a  shoe 
store,  but  was  apprehended  before  he  had  abstracted  any  of  the  shoes. 

d.     Breaking,  After  Entry  Without  Breaking. 

1.  Inner  Doors  and  Windows. — The  breaking  requisite  to  constitute 
burglary  is  not  confined  to  the  external  parts  of  the  house,  but  may 
be  of  an  inner  door,  after  the  offender  has  entered  through  a  part  of 
the  house  which  he  has  found  open:  2  Russell  on  Law  of  Crimes, 
p.  1069;  2  Bishop's  New  Criminal  Law,  sec.  97.  Thus,  if  one  enters 
the  house  through  an  open  outer  door,  or  an  open  window,  and,  when 
within  the  house,  turns  the  key  of  a  chamber  door,  or  unlatches  it, 
with  intent  to  steal,  this  will  be  burglary:  1  Hale,  553;  Rex  v.  John- 
son, 2  East  P.  C.  488.  And  it  is  none  the  less  a  burglarious  breakin.f!; 
where  a  person  is  in  the  house  lawfully  in  the  first  instance,  and  then 
breaks  into  a  room  in  the  house  for  the  purpose  of  theft;  as  where 
the  prisoners  went  into  a  house  to  eat,  and,  seizing  their  opportunity, 
slipped  upstairs,  picked  open  the  lock  of  a  chamber  door,  broke  open 
a  chest,  and  stole  plate.  The  "breaking"  here  was  the  picking  open 
the  lock  of  the  chamber  door,  not  the  breaking  open  the  chest:  Anony- 
mous, 1  Hale,  524. 

Compressing  the  law  on  this  point  into  a  maxim,  the  court,  in  People 
V.  Young,  65  Cal.  225,  3  Pac.  813,  says:  "One  who  enters  with  bur- 
glarious intent  a  room  of  a  house  enters  the  bouse  with  such  intent." 
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The  inside  room  in  this  case  was  the  "ticket  oflfice,"  partitioned  off 
from  the  waiting-room  in  a  railway  station.  A  similar  case  was  that 
of  State  V.  Ferguson  (Iowa),  128  N.  W.  840,  where  the  testimony 
showed  that  the  defendant  entered  the  waiting-room  of  a  .railway 
station  through  an  open  door,  and  pried  open  the  window  of  the  ticket 
office,  which  occupied  the  center  of  the  depot  building;  and  the  case 
of  State  V.  Scripture,  42  N.  H.  485,  where  the  defendant  entered  the 
building  through  the  outer  door  of  the  gentlemen's  waiting-room, 
which  was  then  standing  open,  passed  from  that  room  into  the  ticket 
office  by  opening  the  door  of  communication  between  those  rooms  with 
a  key,  it  then  being  locked,  and  then  unlocked  and  took  money  from 
the  money  drawer  in  the  ticket  office.  Still  another  railway  station 
case,  illustrative  of  burglarious  breaking,  is  that  of  Daniels  v.  State, 
78  Ga.  98,  6  Am.  St.  Rep.  238,  where  the  proof  showed  that  the  outer 
door  of  the  station  was  left  open,  but  that  after  getting  into  the 
building,  the  doors  of  a  number  of  inner  apartments  were  broken 
open  by  the  defendant,  and  a  quantity  of  postage  stamps  belonging 
to  the  railroad  company  stolen  and  carried  away. 

In  Carter  v.  State,  68  Ala.  96,  the  facts  in  the  case  showed  that  the 
building  broken  into  was  used  as  a  gin-house  and  rice-mill;  that  in 
the  floor  of  the  upper  room  there  was  a  hole  a  foot  wide  and  four 
feet  long,  through  which  a  portion  of  the  rice-mill  machinery  worked 
when  the  mill  was  in  operation;  this  hole  was  covered  by  a  loose 
plank.  The  defendant  entered  the  room  through  this  hole  by  remov- 
ing the  plank,  having  previously  entered  the  lower  room  through  an 
open  window.  These  facts,  the  court  decided,  made  out  a  case  of 
burglarious  breaking. 

"We  will  not  strain  the  law  to  meet  a  particular  case,  nor  will  we 
refine  it  away  in  the  interest  of  burglars,"  said  the  court,  in  Roliand 
V.  Commonwealth,  85  Pa.  66,  27  Am.  Rep.  626,  and  therefore  ruled 
that  it  made  no  difference  that  the  felony  was  to  be  committed  in  a 
room  adjoining  the  one  that  was  broken  into.  In  Martin  v.  State,  1 
Tex.  App.  525,  the  proof  showed  that  the  burglarized  store  consisted 
of  a  main  room  and  a  shed-room,  in  the  latter  of  which  were  two 
windows.  The  door  leading  from  the  shed-room  into  the  main  room 
was  latched.  It  was  decided  that  defendant's  entry  into  the  store, 
accomplished  by  entering  the  shed-room  through  one  of  the  windows 
that  was  open,  and  then  lifting  the  latch  to  the  door  of  the  main 
room,  was  a  burglarious  breaking  and  entry. 

The  breaking  open  of  a  chest  or  cupboard  by  one  who  has  entered 
the  house  by  means  of  an  open  door  or  window  is  not  a  burglarious 
breaking,  because  such  articles  are  no  part  of  the  house:  1  Hale,  523; 
1  East  P.  C.  488;  State  v.  Wilson,  1  N.  J.  L.  439,  1  Am.  Dec.  216. 
When,  however,  cupboards,  presses,  lockers,  and  the  like  are  so  affixed 
to  the  house  as  to  have  the  status  of  fixtures,  some  doubt  has  been 
created  as  to  whether  or  not  their  felonious  breaking  should  be  con- 
sidered burglarious:  Post.  108.  The  better  rule,  doubtless,  is  that 
expressed  by  Judge  Foster,  viz.,  to  regard  them  as  personalty  in  the 
law  of  burglary,  "though  in  questions  between  the  heir  or  devisee 
and  the  executor,  these  fixtures  may  with  propriety  enough  be  con- 
sidered as  annexed  to  and  parts  of  the  freehold":  Post.  109. 

2.  Breaking  Out. — Before  the  enactment  of  the  statute  of  12  Anne, 
there  was  some  doubt  whether  under  the  common  law  one  could  be 
convicted   of  burglary  for  breaking  out   of  a  house,  where   he   had 
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entered  the  house  without  breaking.  The  better  opinion  seemed  to 
be  that  the  brealving,  to  be  burglarious,  must  be  for  the  purpose  of 
effecting  an  entrance,  and  not  for  the  purpose  of  effecting  an  escape. 
Sir  Matthew  Hale  says  in  his  Pleas  of  the  Crown,  page  554:  "If  a 
man  enters,  in  the  night-time,  by  the  doors  open,  with  the  intent  to 
steal,  and  is  pursued,  whereby  he  opens  another  door  to  make  his 
escape,  this  I  think  is  not  burglary,  for  fregit  et  exivit,  non  fregit 
et  intravit."  And  Coke  says  a  burglar  is  "he  that  by  night  breaketb 
and  entereth  into  a  mansion  house  with  intent  to  commit  a  felony," 
To  remove  the  doubt  on  the  subject  the  statute  of  12  Anne  (Stat. 
1,  c.  7)  was  passed,  which  made  it  burglary  to  break  out  of  a  house, 
the  same  as  to  break  into  it.  This  statute  has  been  repealed,  but 
subsequent  legislation  in  England  has  embodied  substantially  the 
same  provisions.  The  preamble  to  the  act  of  12  Anne  is  as  follows: 
"Whereas  there  has  been  some  doubt  whether  the  entering  into  the 
mansion  house  of  another,  without  breaking  the  same,  with  an  intent 
to  commit  some  felony,  and  breaking  the  said  house  in  the  night-time 
to  get  out,  be  burglary,  be  it  declared  and  enacted,"  etc.  In  view 
of  this  preamble,  the  act  was  regarded,  in  State  v.  Ward,  43  Conn. 
489,  21  Am.  Eep.  665,  not  as  an  original  enactment  setting  aside  the 
common  law,  but  as  declaratory  of  it.  And  it  was  there  decided  that 
one  who  in  the  night-time  entered  a  dwelling-house,  without  breaking, 
for  the  purpose  of  committing  a  felony,  but  broke  out  in  making  his 
escape,  was  guilty  of  burglary  at  common  law.  "If  each  and  every 
of  the  acts  constituting  a  crime  are  committed,"  said  the  court,  "and 
all  the  evils  consequent  on  the  crime  are  produced,  the  precise  order 
in  which  the  acts  are  done  cannot  be  material.  Now,  burglary  is  the 
breaking  and  entering  the  house  of  another  in  the  night  season  with 
an  intent  to  commit  a  felony.  The  jury  have  found  that,  coupled 
with  the  guilty  intent,  the  accused  committed  every  act  going  to 
make  up  this  crime.  The  accused  stood  not  on  the  doing  of  these 
acts,  nor  on  the  order  of  doing  them,  except  so  far  forth  as  was 
convenient  and  necessary  to  accomplish  his  guilty  purpose.  That  this 
offense  is  burglary  we  can  have  no  doubt.  It  is  true  that  doubts 
have  been  expressed  whether  a  breaking,  for  the  purpose  of  escape, 
constituted  burglary.  Lord  Hale  and  Chief  Justice  Trevor  expressed 
such  doubts  on  the  trial  of  Elizabeth  Clark  at  the  Old  Bailey  in  1707. 
The  offense  was  punishable  with  death,  and  it  was  creditable  to  the 
hearts  of  the  judges  to  make  fine  distinctions  and  insist  on  techni- 
calities in  favor  of  human  life,  especially  when  the  offender  was  a 
woman  The  law,  however,  was  then  generally  considered  well  set- 
tled, and  80  the  statute  of  12  Anne  was  soon  after  passed  as  a 
declaratory  act."  After  quoting  from  the  act  the  court  proceeded: 
"We  incline  to  the  opinion  that  the  facts  found  to  have  been  com- 
mitted by  the  accused  constituted  the  crime  of  burglary  at  common 
law,  and  that  the  statute  of  Anne,  above  quoted,  should  be  regarded 
simply  as  declaratory  of  that  law.  If  the  statute  be  viewed  in 
another  aspect,  as  in  alteration  and  amendment  of  the  common  law, 
it  may  still  perhaps  be  considered  a  part  of  our  law  by  adoption, 
though  not  of  binding  force  as  a  statute.  Statutes  of  this  character, 
passed  by  parliament  before  our  Declaration  of  Independence,  have 
been  adopted  by  our  sister  states  as  part  of  their  common  law:  Com- 
monwealth V.  Leach,  1  Mass.  59;  Commonwealth  v.  Knowlton,  2  Mass. 
534;  Pemble  V.  Clifford,  2  McCord   (S.  C),  31;  Sackett  v.  Sackett, 
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8  Pick.  (Mass.)  309;  Boynton  v.  Rees,  9  Pick.  (Mass.)  528;  Common- 
wealth V.  Chapman,  13  Met.  (Mass.)  68.  In  this  state,  in  1787,  our 
superior  court  recognized  and  adopted  the  statute  of  9  Anne,  altering 
and  amending  the  common  law  relating  to  writs  of  mandamus:  Strong's 
Case,  Kirby  (Conn.)  345." 

Notwithstanding  the  well-reasoned  opinion  in  the  ease  we  have  just 
been  considering,  the  case  has  not  been  generally  followed  in  this 
couTitry.  It  has  been  quite  generally  held  that  in  the  absence  of 
statutory  enactment  making  it  burglary,  breaking  out  of  a  house 
cannot  be  considered  a  burglarious  breaking:  Brown  v.  State,  55  Ala. 
123,  28  Am.  Rep.  693;  White  v.  State,  51  Ga.  285;  Wine  v.  State,  25 
Ohio  St.  69;  Rolland  v.  Commonwealth,  82  Pa.  306,  22  Am.  Rep.  758; 
Adkinson  v.  State,  64  Tenn.  (5  Baxt.)  569,  30  Am.  Rep.  69;  Edwards 
V.  State,  36  Tex,  Cr.  387,  37  S.  W.  438.  The  two  early  cases  of  In  re 
Guche,  6  City  Hall  Rec.  2  (N.  Y.  1821),  and  State  v.  Manluff,  1  Houst. 
C.  C.  208  (Del.  1866),  follow  the  case  of  State  v.  Ward,  43  Conn. 
489,  21  Am.  Rep.  665,  on  this  question.  North  Carolina  has  a  statute 
similar  to  the  English  statute,  making  the  breaking  out  of  a  house 
burglarious.  But  here,  in  order  to  convict,  the  charge  of  "breaking 
out"  must  be  distinctly  laid  in  the  indictment;  a  conviction  cannot 
be  had  for  this  offense  under  an  indictment  charging  simply  "breaking 
and  entering,"  even  though  the  proof  shows  that  there  was  a  "break- 
ing out":  State  v.  McPherson,  70  N.  C.  239,  16  Am.  Rep.  769. 

The  doctrine  adverse  to  the  holding  that  a  "breaking  out"  is  bur- 
glarious is  very  succinctly  stated  in  the  fifth  report  of  the  English 
commissioners  on  criminal  law,  which  is  quoted  with  approval  in 
Rolland  v.  Commonwealth,  82  Pa.  306,  22  Am.  Rep.  758.  The  portion 
of  the  report  bearing  directly  upon  this  point  states:  "By  the  statute 
of  12  Anne,  chapter  1,  section  7  (subsequently  repealed  and  re- 
enacted),  the  crime  of  burglary  was  extended  to  the  case  of  an 
offender  who,  having  committed  a  felony  in  a  dwelling-house,  or 
having  entered  therein  with  intent  to  commit  a  felony,  afterward 
broke  out  of  such  dwelling-house  in  the  night-time.  This  extension 
does  not,  we  think,  rest  upon  just  principles.  After  a  felony  has 
been  committed  within  the  dwelling-house,  the  offense  is  not  in  reality 
aggravated  by  lifting  the  latch  of  a  door,  or  the  sash  of  a  window, 
in  the  night-t;^me,  in  order  to  enable  the  offender  to  escape.  A  break- 
ing out,  indeed,  may  be  an  innocent  act,  as  it  may  be  committed  by 
one  desirous  of  retiring  from  the  further  prosecution  of  a  crime,  and 
the  extension  of  the  law  of  burglary  to  such  a  case  is  not  warranted 
by  the  principles  upon  which  the  law  is  founded,  inasmuch  as  a 
circumstance  not  essential  to  the  guilt  of  the  offender  or  the  mischief 
of  the  act  is  made  deeply  essential  to  the  crime.  It  is  ineffectual, 
even  with  a  view  to  the  object  proposed;  the  pretext  for  the  con- 
viction fails  in  the  absence  of  a  breaking  out,  which  is  a  casual  and 
uncertain  circumstance." 

To  the  same  effect  is  the  language  of  the  court  in  Adkinson  v.  State, 
64  Tenn.  (5  Baxt.)  569,  30  Am.  Rep.  69:  "It  is  insisted,  however,  by 
the  attorney  general  that  unlocking  the  door  for  flight  makes  the 
breaking  required  in  this  offense,  under  section  4674  of  the  code, 
which  is:  'Any  person  who,  after  having  entered  any  of  the  premises 
mentioned  in  the  first  section  of  this  article  with  intent  to  commit 
a  felony,  break  such  premises,  he  shall  be  punished  in  the  same  way 
as  if  he  had  broken  into  the  premises  in  the  first  instance.'     This, 


May,  1909.]  State  v.  Vierck.  1057 

however,  is  nothing  more  than  the  principle  of  the  common  law,  that 
breaking  in  furtherance  of  the  design,  that  is,  felonious  purpose, 
after  entry,  makes  out  the  offense.  It  cannot  mean  that  breaking 
after  abandonment  of  the  purpose  and  for  a  different  purpose  than 
the  commission  of  a  felony  shall  be  referred  arbitrarily  to  the  felonious 
design.  If  this  should  be  held,  a  party  who,  by  trespass,  enters  a 
house  with  design  to  steal,  who  changes  his  mind  and  abandons  that 
purpose,  but  in  going  out  of  the  house  unlocks  a  door  for  egress, 
would  be  guilty  of  burglary.  We  cannot  assent  to  this  view  of  the 
question.  The  door,  in  this  case,  was  unlocked  for  escape  from  the 
house,  not  for  entrance  or  in  forwarding  a  felonious  design.  There 
was  no  felonious  breaking  in  this  view." 

e.  Breaking  by  Unusual  Places  of  Entry. — By  unusual  places  of 
entry,  we  mean  unusual  from  a  burglary  standpoint.  Getting  into  a 
house  through  a  window  is  an  unusual  entrance  for  an  honest  man; 
but  not  for  a  burglar,  as  the  numerous  cases  we  have  cited  show.  The 
unusual  entrances  to  which  we  have  reference  are  those  that  display 
some  originality  on  the  part  of  the  burglar — some  departure  from 
the  beaten  paths  of  burglardom;  as,  for  example,  where  he  emulates 
the  good  St.  Nicholas  by  going  down  the  chimney,  not,  it  is  needless 
to  say,  with  the  benevolent  purpose  of  that  frosty  but  kindly  indi- 
vidual. Such  a  mode  of  entrance  was  at  an  early  date  declared  to 
be  burglarious  breaking,  on  the  ground  that  the  chimney  is  as  much 
closed  as  the  nature  of  the  thing  will  permit:  1  Hawk.,  c.  38,  sec.  4; 
2  East  P.  C.  485  J  4  Blackstone's  Commentaries,  226;  Rex  v.  Brice, 
R.  &  R.  C.  C.  450.  And  such  seems  now  to  be  the  settled  law: 
Donohoo  V.  State,  36  Ala.  281;  Walker  v.  State,  52  Ala.  376;  Olds  v. 
State,  97  Ala.  81,  12  South.  409;  State  v.  Willis,  52  N.  C.  190.  In 
the  last-cited  case  such  an  entrance  was  decided  to  be  a  burglarious 
breaking,  although  the  chimney  was  made  of  logs  and  sticks,  was  in 
a  state  of  decay,  and  not  more  than  five  and  a  half  feet  high.  After 
citing  a  number  of  authorities  the  court  said:  "In  all  this  long  and 
strong  array  of  great  authorities,  not  a  word  is  said  about  the  height, 
size  or  quality  of  the  chimney;  and  it  seems  to  a  majority  of  the 
court  that  any  attempt  to  make  a  distinction  between  the  different 
kinds  of  chimneys  will  be  attended  with  great  difficultj'',  and  lead 
to  much  uncertainty  and  confusion.  Where  will  the  dividing  line 
be  drawn!  If  the  entry  through  a  chimney  in  a  certain  state  of  decay, 
and  only  five  feet  and  a  half  high,  is  not  a  burglarious  one,  in  how 
much  better  condition  and  how  much  higher  must  it  be,  before  the 
law  will  recognize  it  as  a  protection  against  nocturnal  invaders? 
This  is  a  question  more  easily  to  be  asked  than  to  be  successfully 
answered.  We  are  unwilling  to  undertake  the  task  of  answering 
it,  and  are  content  to  hold  that  the  chimney,  as  described  in  the  bill 
of  exceptions,  was  such  a  one  as  could  not  be  entered  by  a  thief  in 
the  night-time  without  committing  the  crime  of  burglary."  The 
chief  justice,  however,  dissented  from  the  majority  of  the  court.  "It 
is  settled,"  he  said,  "that  to  enter  a  dwelling-house  by  coming  down 
the  chimney  is  a  burglarious  breaking.  But  I  cannot  concur  in  the 
conclusion  that  the  opening  used  in  this  instance  for  the  passage  of 
smoke,  comes  within  the  application  of  the  principle.  It  is  true,  the 
structure  is  called  a  chimney  in  the  statement  of  the  case,  but  a  de- 
scription is  given  of  it,  so  as  to  present  the  question,  Is  it  a  chimney 
within  the  meaning  of  the  law  in  reference  to  burglary?  It  is  also 
Am.  St.  Rep.,  Vol.  139 — 67 
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true  that  this,  like  many  other  questions  of  law,  is  attended  with 
difficulty;  but  it  seems  to  me  that  the  mode  resorted  to  for  its  solu- 
tion is  not  the  true  one.  If  to  enter  a  chimney  five  feet  and  a  half 
high  be  not  burglary,  how  much  higher  must  it  be — ten,  fifteen  or 
twenty  feett  A  good  rule  works  both  ways.  If  to  enter  a  chimney 
five  and  a  half  feet  high  be  burglary,  how  much  lower  may  it  be — 
four,  three  or  two  feetf  Upon  a  consideration  of  the  reason  of  the 
law  in  respect  to  chimneys,  and  calling  in  aid  the  analogies  furnished 
by  the  cases  on  other  points,  although  no  case  is  found  on  the  point 
now  before  us,  my  conclusion  is,  that  the  opening  or  structure,  or 
chimney,  call  it  what  you  please,  must  be  such  a  one  as  may  reason- 
ably be  relied  on  for  protection  against  felonies;  which  is  a  question 
to  be  decided  by  the  court  upon  the  facts  of  each  case,  like  ordinary 
diligence,  probable  cause,  reasonable  time,  etc.  The  law  making  it 
burglary  to  enter  by  a  chimney  is  founded  on  this  reason:  The  pur- 
pose of  a  chimney  requires  that  it  should  be  left  open,  and  its  con- 
struction is  usually  such  that  more  effort  and  daring  is  necessary  to 

enter  in  that  way  than  to  force  a  door  or  hoist  a  window In 

order  to  bring  it  within  the  principle,  the  structure  must  be  such  a 
one  as  may  reasonably  be  relied  on  for  protection;  for,  if  it  be  partly 
rotted  down,  so  as  to  be  no  higher  than  a  man's  head,  and  as  easy 
to  enter  as  a  window  with  the  sash  out,  it  must  stand  on  the  same 
footing.  The  old  cases  which  established  the  doctrine  that  an  entry 
by  coming  down  the  chimney  is  a  burglarious  breaking,  were  decided 
with  much  hesitation,  because  the  hole  was  open,  and  although  a 
description  of  the  chimney  is  not  given  in  any  of  them,  still  it  is 
clearly  to  be  inferred  the  entrance  in  that  mode  was  difficult,  and 
that  circumstance  was  taken  to  counterbalance  the  fact  of  its  being 

open In  the  case  now  before  us  the  top  part  of  the  chimney, 

a  funnel,  had  rotted  off,  and  but  for  the  few  loose  boards  that  were 
laid  over  it  to  keep  out  the  rain  (upon  which  no  stress  is  laid),  a 
smart  dog  could  easily  have  jumped  in  and  stolen  the  lady's  meat, 
and  if  one  or  two  more  rounds  had  been  off,  an  enterprising  old  sow 
could  have  performed  the  same  feat!  I  cannot  bring  my  mind 
to  the  conviction  that  to  enter  through  such  a  hole  constitutes  the 
crime  of  burglary,  nor  am  I  satisfied  by  calling  this  structure  a 
chimney,  ai;d  relieving  myself  from  the  difficulty  of  distinguishing 
between  the  different  kinds  of  chimneys  by  saying  that  'a  chimney  is 
a  chimney';  for  that  seems  to  me  to  be  sticking  in  the  letter,  which 
we  are  admonished  not  to  do,  even  in  the  construction  of  statutes,  by 
the  maxim,  'Que  haeret  in  litera  haeret  in  cortice,'  and  of  course  it 
should  not  be  done  in  making  the  application  of  a  principle  of  the 
common  law,  which  rests  on  'the  reason  of  the  thing.' " 

Passing,  now,  to  other  unusual  modes  of  entering  in  burglary,  we 
find  it  decided  that  entering  a  building  by  crawling  through  a  small 
hole  under  the  door-sill  is  a  breaking:  Knotts  v.  State  (Tex.  Cr. 
App.),  32  S.  W.  532.  As  is  the  entering  of  a  barn  by  pulling  away 
rails  driven  into  hay  in  such  a  manner  that  the  ends  of  the  rails 
covered  the  opening:  State  v.  Rivers,  2  Ohio  Dec.  102.  And  where 
the  evidence  showed  the  building  was  made  of  logs,  and  rested  upon 
the  ground,  and  was  without  a  floor  other  than  the  ground  itself,  the 
entry  being  effected  by  digging  a  hole  under  the  lower  log,  and 
going  through  this  hole  under  the  log  into  the  house,  this  was  de- 
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cided  to  be  a  "breaking":  Presslej  v.  State,  111  Ala.  34,  20  South. 
647. 

In  Marshall  v.  State,  94  Ga.  589,  20  S.  E.  432,  it  was  decided  to 
be  a  burglarious  breaking  where  the  defendant,  for  the  purpose  of 
making  room  for  his  body,  pushed  aside  the  band  used  in  operating 
machinery,  which  ran  through  an  open  hole.  Getting  into  a  room 
through  an  open  transom  over  a  door,  while  a  somewhat  unusual 
method  of  entry,  is  not  a  burglarious  one:  McGrath  v.  State,  25  Neb. 
780,  41  N.  W.  780.  But  effecting  such  entrance  by  tearing  away  a 
curtain  that  was  stretched  over  the  transom  was  decided  to  be  a 
burglarious  breaking:  Holland  v.  State,  47  Tex.  Cr.  App.  623,  85  S.  W. 
798. 

II.    Entry. 

a.  In  General. — Breaking  and  entry  are  so  closely  connected  in  the 
law  of  burglary  that  many  of  the  cases  heretofore  cited  on  the  sub- 
ject of  breaking  bear  more  or  less  directly  upon  the  subject  of  entry 
as  well,  although  we  have  endeavored  to  confine  the  discussion  to  the 
subject  of  breaking  alone.  We  shall  in  like  manner,  in  the  present 
subdivision,  consider  the  subject  of  entry  apart  from  that  of  breaking, 
although  the  discussion  will  necessarily  be  confined  within  much 
narrower  limits. 

Entry  is  an  indispensable  element  in  the  crime  of  burglary:  4  Black- 
stone's  Commentaries,  227;  State  v.  Fisher,  1  Penne.  303,  41  Atl.  208. 
Except,  of  course,  where,  as  in  the  principal  case  (State  v.  Vicrck, 
23  S.  D.  166,  ante,  p.  1040,  120  N.  W.  1098),  the  statute  makes  one 
guilty  of  the  offense  who  breaks  or  enters."  And  the  offense  is  com- 
plete after  the  breaking  and  entry  are  complete,  notwithstanding  the 
abandonment  of  the  felonious  undertaking  after  the  entry:  Schwartz 
V.  State,  55  Tex.  Cr.  App.  36,  114  S.  W.  809. 

b.  What  Constitutes  an  Entry. — A  burglarious  entry,  as  defined 
by  Bishop,  "consists  of  putting,  through  the  place  broken,  into  any 
space  of  whatever  dimensions  pertaining  to  the  dwelling-house,  the 
body,  the  hand,  or  any  inanimate  substance  capable  of  accomplishing 
the  felony  meant,  whether  in  fact  it  does  accomplish  it  or  not":  2 
Bishop's  New  Criminal  Law,  sec.  92.  It  has  also  been  broadly  de- 
fined to  mean  every  kind  of  entry  other  than  one  made  by  the  free 
consent  of  the  occupant  of  the  house:  Martin  v.  State,  1  Tex.  Cr. 
App.  525;  Jones  v.  State  (Tex.  Cr.  App.),  132  S.  W.  476.  'An  entry 
is  not  confined  to  the  entrance  of  the  whole  body;  it  may  consist 
of  the  entry  of  any  part,  for  the  purpose  of  committing  a  felony. 
For  example,  in  Franco  v.  State,  42  Tex.  276,  it  was  decided  that 
the  defendant  had  "entered,"  where  the  testimony  showed  that  he 
had  raised  the  window  and  was  holding  it  up  with  his  hand  in  such 
a  way  that  his  fingers  were  within  the  house,  his  elbows  resting  on 
the  sill  of  the  window,  his  body  outside  of  the  house. 

In  Nash  v.  State,  20  Tex.  App.  384,  it  appeared  from  the  evidence 
that  there  was  a  trap-door  in  the  floor,  which  opened  upward  on 
hinges.  The  proprietor  of  the  mill,  because  of  prior  depredations  of 
like  character,  suspected  other  burglarious  attempts,  and,  to  prevent 
their  success,  placed  over  the  trap-door  a  "spring-gun."  In  order 
to  fire  this  gun  the  door  would  have  to  be  raised  about  twelve  inches. 
On  the  night  of  the  attempted  burglary  and  theft  one  of  the  party 
of  would-be  burglars  placed  his  hand  under  the  door  and  raised  it, 
and,  while  pushing  the  door  upward,  the  gun  fired,  frightening  the 
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burglars  away.  It  was  decided  that  when  the  door  was  raised,  the 
hand  that  raised  it  was  in  the  house,  making  the  entry  complete. 

In  White  v.  State,  7  Ga.  App.  596,  67  S.  E.  705,  the  defendant  was 
adjudged  to  have  made  a  burglarious  entry  where  all  but  his  lower 
limbs  had  been  drawn  through  the  window  that  he  had  opened.  In 
State  V.  Boysen,  30  Wash.  338,  70  Pac.  740,  a  sufficient  entry  was 
shown  where  the  defendants  broke  a  window,  and  one  of  them  reached 
in  and  removed  the  stores  and  handed  them  to  the  other.  Where, 
however,  there  is  nothing  but  a  breach  of  the  window  shutter,  and 
no  entry  beyond  the  sash  window,  there  is  no  sufficient  entry  to  con- 
stitute burglary:  State  v.  McCall,  4  Ala.  643,  39  Am.  Dec.  314. 

In  Rex  V.  Bailey,  R.  &  R.  341,  it  appeared  from  the  evidence  that 
a  sash-window  was  fastened  in  the  usual  way,  by  a  latch,  from  the 
bottom  of  the  upper  sash  to  the  top  of  the  lower  one;  and  that  there 
were  inside  shutters  that  were  fastened.  One  of  the  prisoners  broke 
a  pane  of  glass  in  the  upper  sash  of  the  window,  and  introduced  his 
hand  within,  with  the  intention  to  undo  the  latch  by  which  the  window 
was  fastened.  While  he  was  cutting  a  hole  in  the  shutter  with  a 
center-bit,  and  before  he  had  undone  the  latch  of  the  window,  he 
was  seized.  All  the  judges  were  of  opinion  that  the  introduction  of 
the  hand  between  the  window  and  the  shutter  to  undo  the  window 
latch  was  a  sufficient  entry  to  constitute  burglary. 

In  Rex  v.  Rust,  1  Moody,  183,  the  facts  were  these:  The  glass  sash- 
■window  was  left  closed  down,  but  was  thrown  up  by  the  prisoners; 
the  inside  shutters  were  fastened,  and  there  was  a  space  of  about 
three  inches  between  the  sash  and  the  shutters,  and  the  shutters 
themselves  were  about  an  inch  thick.  It  appeared  that  after  the 
sash  was  thrown  up,  a  crow-bar  had  been  introduced  to  force  the 
shutters,  and  had  been  not  only  within  the  sash,  but  had  reached  to 
the  inside  of  the  shutters,  as  the  mark  of  it  was  found  on  the  inside 
of  the  shutters.  The  judges  were  of  the  opinion  that  this  was  not 
a  case  of  burglary,  as  it  did  not  appear  that  any  part  of  the  hand 
■was  within  the  window,  although  the  aperture  was  large  enough  to 
admit  it. 

C  Entry  by  Instruments. — While  the  authorities  hold  it  sufficient 
to  constitute  a  burglarious  entry  if  the  hand,  or  any  part  of  the 
person,  is  within  the  house  for  any  purpose,  the  law  appears  to  be 
different  where  an  instrument  is  used.  The  instrument  must  be  within 
the  premises,  not  only  for  the  purpose  of  making  an  entry,  but  also 
for  the  purpose  of  effecting  the  contemplated  felony;  as  where  a 
hook  is  introduced  for  the  purpose  of  taking  away  goods,  or  a 
pistol  put  in  for  the  purpose  of  killing  the  inmates  of  the  house,  there 
the  entry  is  sufficient;  but  if  the  instrument  is  merely  used  for  the 
purpose  of  making  an  entry,  then  the  proof  of  the  entry  fails:  Rex 
V.  O'Brien,  4  Cox,  398. 

The  rule  is  illustrated  in  Rex  v.  Steel,  2  East  P.  C.  491,  where 
it  appeared  that  a  center-bit  had  penetrated  through  the  door,  from 
chips  found  in  the  inside  of  the  house,  yet  as  the  instrument  had 
been  introduced  for  the  purpose  of  breaking,  and  not  for  the  purpose 
of  taking  the  property  or  committing  any  other  felony,  it  was  de- 
cided that  the  entry  was  incomplete. 

In  Walker  v.  State,  63  Ala.  49,  35  Am.  Rep.  1,  the  defendant, 
intending  to  steal  shelled  corn,  bored  a  hole  through  the  floor  of 
a  corn-crib  from  the   outside,  and  thus   drew   the   com  into  a  sack 
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below.  In  the  course  of  an  opinion  declaring  this  to  be  an  entry, 
the  court  says:  "When  one  instrument  is  employed  to  break,  and  is 
without  capacity  to  aid  otherwise  than  by  opening  a  way  of  entry, 
and  another  instrument  must  be  used,  or  the  instrument  used  in  the 
breaking  must  be  used  in  some  other  way  or  manner  to  consummate 
the  criminal  intent,  the  intrusion  of  the  instrument  is  not,  of  itself, 
an  entry.  But  when,  as  in  this  case,  the  instrument  is  employed,  not 
only  to  break,  but  to  effect  the  only  entry  contemplated,  and  neces- 
sary to  the  cons-ummation  of  the  criminal  intent;  when  it  is  intruded 
within  the  house,  breaking  it,  effecting  an  entry,  enabling  the  person 
introducing  it  to  consummate  his  intent,  the  offense  is  complete." 
This  case  was  cited  with  approval,  and  followed,  in  the  very  similar 
case  of  State  v.  Crawford,  8  N.  D,  539,  73  Am.  St.  Eep.'  772,  80 
N.  W.  193,  46  L.  E.  A.  312,  where  the  defendant  stole  wheat  from 
a  granary  by  boring  three  holes  with  a  two-inch  auger  through  the 
walls  of  the  granary  and  into  one  of  the  wheat  bins,  the  weight  of 
the  grain  forcing  several  bushels  of  the  wheat  to  pass  out  of  the 
aperture. 

d.  Entry  of  Store  Open  for  Business. — Entering  a  store  that  is 
open  for  business,  in  the  same  manner  and  by  the  usual  way  that  cus- 
tomers enter,  is  a  burglarious  entry  where  the  intention  to  commit  a 
felony  is  formed  before  or  at  the  time  of  entering:  Pinson  v.  State, 
91  Ark.  434,  121  S.  W.  751;  People  v.  Barry,  94  Cal.  481,  29  Pac.  1026; 
People  V.  Brittain,  142  Cal-.  8,  ICO  Am.  St.  Eep.  95,  75  Pac.  314; 
Gonzales  v.  State  (Tex.  Cr.  App.),  50  S.  W.  1018.  The  case  of  State 
V.  Newbegin,  25  Me.  502,  supports  the  contrary  view.  It  should  be 
noted,  however,  that  the  Maine  statute  requires  both  a  breaking  and 
entry  to  constitute  burglary,  while  the  element  of  breaking  is  not 
necessary  to  the  offense  under  the  Arkansas  and  California  codes. 
Under  the  Texas  code  the  entry  must  be  by  breaking.  The  case  of 
Gonzales  v.  State  (Tex.  Cr.  App.),  50  S.  W.  1018,  seems,  therefore, 
to  conflict  with  that  of  State  v.  Newbegin,  25  Me.  502. 

UL     Breaking  and  Entry  With  Consent  of  Owner. 

a.  Knowledge  of  Intended  Burglary. — The  fact  that  the  owner  of 
a  burglarized  building  has  previous  notice  that  the  crime  is  to  be  com- 
mitted, and  makes  no  effort  to  prevent  it,  but  adopts  means  to  secure 
the  arrest  of  the  burglar,  does  not  relieve  the  latter  from  responsi- 
bility, where  he  personally  performs  every  act  which  is  essential  to 
the  crime:  Thompson  v.  State,  18  Ind.  386,  81  Am.  Dec.  364;  State 
V.  Abley,  109  Iowa,  61,  77  Am.  St.  Eep.  520,  80  N.  W.  225,  46  L.  E. 
A.  862;  State  v.  Jansen,  22  Kan.  498;  State  v.  Stickney,  53  Kan.  308, 
42  Am.  St.  Eep.  284,  36  Pac.  714;  Duncan  v.  Commonwealth,  85  Ky. 
614,  4  S.  W.  321;  State  v.  Sneff,  22  Neb.  481,  35  N.  V/.  219;  Robinson 
V.  State,  34  Tex.  Cr.  71,  53  Am.  St.  Eep.  701,  29  S.  W.  40;  Bird 
V.  State,  49  Tex.  Cr.  App.  96,  122  Am.  St.  Eep.  503,  90  S.  W.  651. 
Where,  however,  the  owner  is  connected  with  the  original  design  to 
break  the  house,  and  aids  and  abets  the  burglar  for  the  purpose  of 
entrapping  him,  the  latter  will  be  absolved:  Allen  v.  State,  40  Ala. 
334,  91  Am.  Dec.  477;  Bird  v.  State,  49  Tex.  Cr.  App.  96,  122  Am.  St. 
Eep.  803,  90  S.  W.  651;  Egginton's  Case,  2  East  Crim.  Law,  C66; 
Eegina  v.  Johnson,  1  Car.  &  M.  218,  41  Eng,  Com.  L.  123. 

In  the  case  first  cited— Allen  v.  State,  40  Ala.  334,  91  Am.  Dec.  477 — 
the  proof  showed  that  the  defendant  proposed  to  a  servant  that  they  rob 
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the  office  of  the  latter's  employer,  and  the  servant  communicated  this 
fact  to  his  employer,  who  informed  the  police,  and,  acting  on  their 
advice,  furnished  his  servant  with  the  key  to  his  office,  by  means  of 
which,  at  an  appointed  night,  the  servant  unlocked  the  office  door, 
and  together  with  the  defendant  entered  the  room,  where  they  were 
arrested.  "We  are  satisfied  the  prisoner  is  not  guilty  of  the  offense 
charged  in  the  indictment  upon  the  evidence  set  out  in  the  bill  of  ex- 
ceptions," said  the  court.  "It  is  difficult  to  conceive  how  a  person 
can  be  guilty  of  burglary  who  enters  a  house  with  a  key  voluntarily 
furnished  him  by  the  owner  to,  enter,  knowing  at  the  time  that  the 
person  wishes  to  enter  to  steal.  It  is,  in  effect,  a  consent  to  the 
entry  by  such  person,  and  is  not  even  a  trespass." 

In  such  a  case,  however,  the  servant  must  act  under  instructions 
of  his  master.  If  he  acts  upon  his  own  initiative  in  the  steps  he  takes 
in  the  pretended  collusion  with  the  burglar,  the  latter  will  not  be 
excused.  Thus,  where  a  clerk  in  a  store,  having  neither  the  custody 
nor  the  right  to  admit  anyone  thereto,  at  the  time  a  burglary  is  com- 
mitted therein,  and  for  the  purpose  of  apprehending  the  accused, 
knowing  that  the  crime  is  to  be  committed,  but  without  the  knowledge 
or  consent  of  the  owner  of  the  store,  loans  a  detective  a  key  thereto 
in  order  to  allow  a  duplicate  to  be  made  for  the  use  of  the  accused, 
the  acts  of  the  clerk  are  no  defense  to  the  crime.  His  assent  to  the 
criminal  entry  of  the  store  by  the  accused  by  means  of  such  key 
cannot  be  imputed  to  the  owner  of  the  store:  State  v.  Abley,  109 
Iowa,  61,  77  Am.  St.  Rep.  520,  SO  N.  W.  225,  46  L.  R.  A.  8C2. 

In  the  somewhat  unusual  case  of  Forsythe  v.  State,  6  Ohio  (6  Ham.), 
20,  the  defendant  sought  to  excuse  a  breaking  and  entering  a  dwell- 
ing-house at  night  by  showing  the  permission  of  the  wife  of  the 
owner  of  the  house  that  he  might  enter  it  for  an  unlawful  purpose. 
The  defense,  it  is  hardly  necessary  to  say,  did  not  avail  him. 

b.  Entrapment  by  Detectives. — The  assistance  of  a  detective  in  a 
burglary,  acting  for  detective  purposes,  is  no  defense  to  a  person  who 
himself  does  every  act  essential  to  constitute  the  burglary:  State  v. 
Stickney,  53  Kan.  308,  42  Am.  St.  Rep.  284,  36  Pac.  714;  State  v. 
Gurrie,  13  N.  D.  655,  112  Am.  St.  Rep.  687,  102  N.  W.  875,  69  L.  R.  A. 
405;  People  v.  Morton,  4  Utah,  407,  11  Pac.  512.  As  was  said  by 
the  court  in  .State  v.  Jansen,  22  Kan.  498:  "The  act  of  a  detective 
may,  perhaps,  not  be  imputable  to  the  defendant,  as  there  is  a  want 

of  a  community  of  motive But  where  each  of  the  overt  acts 

going  to  make  up  the  crime  charged  is  personally  done  by  the  de- 
fendant, and  with  criminal  intent,  his  guilt  is  complete,  no  matter 
what  motives  may  promxit  or  what  acts  be  done  by  the.  party  who  is 
with  and  apparently  assisting  him." 

Where  the  detectives  or  police  officers,  acting  as  decoys,  or  other- 
wise, induce  the  defendant  to  commit  the  crime  of  burglary,  or  aid 
and  abet  him  in  the  perpetration  of  the  essential  parts  of  it,  the  de 
fendant  will  not  be  considered  guilty  of  the  offense:  People  v.  Col 
lins,  53  Cal.  185;  Love  v.  People,  160  111.  501,  43  N.  E.  710,  32  L.  R.  A 
139;  People  v.  McCord,  76  Mich.  200,  42  N.  W.  1106;  State  v.  Hayes 
105  Mo.  76,  24  Am.  St.  Rep.  360,  16  S.  W.  514;  Roberts  v.  Territory 
8  Okl.  326,  57  Pac.  840;  Speiden  v.  State,  3  Tex.  App.  156,  30  Am 
Rep.  126. 

The  last-cited  case  is  a  very  instructive  one.  A  firm  of  bankers 
suspecting  defendant  of  aa  intention  to  rob  the  bank,  employed  de 


May,  1909.]  State  v.  Yierck.  1063 

tectives  to  act  as  decoys  and  induce  him  to  enter  the  bank.  Pursuant 
to  a  plan  agreed  upon  the  sheriff  of  the  county,  with  a  number  of 
assistants,  entered  and  took  possession  of  the  bank  during  the  day- 
time, to  remain  therein  until  the  burglary  was  effe-cted  and  the  de- 
fendant was  arrested.  In  the  night  the  back  door  of  the  bank  was 
forced  open  by  the  detectives,  who  came  in,  spoke  to  the  concealed 
parties,  and  went  into  the  vault;  when,  after  remaining  about  an 
hour,  one  of  them  went  out,  told  the  defendant  they  wanted  more 
help,  and  returned  in  a  short  time,  and,  coming  in,  closed  the  door 
after  him.  In  a  minute  or  two  the  defendant  came  in  and  closed 
the  dooir,  when  the  oflScers  arrested  him.  It  was  decided  that  the 
detectives  and  the  other  officers  were  the  servants  and  agents  of  the 
bankers,  and  had  full  authority  to  consent  to  defendant's  entry  into 
the  bank,  and  that  his  entry  was  not  only  with  their  consent,  but 
at  their  solicitation.  In  contemplation  of  law  there  was  no  burglary, 
however  much  the  defendant  was  guilty  in  purpose  and  intent. 

IV.  Breaking  and  Entry  by  Servants  and  by  Other  Occupants  of 

Premises. 

a.  By  Servants. — At  common  law  no  difference  was  made  between 
the  act  of  a  servant  or  domestic  in  opening  and  entering  a  room  in 
his  master's  house  with  felonious  design,  and  that  of  a  stranger  break- 
ing and  entering  from  the  outside.  Indeed,  the  opportunity  afforded 
the  servant  to  commit  the  crime  with  greater  ease  was  considered  to 
aggravate  rather  than  extenuate  the  guilt:  4  Blackstone's  Com- 
mentaries, 227.  This  seems  now  to  be  the  law,  in  the  absence  of  any 
statutory  enactment  to  the  contrary:  Hild  v.  State,  67  Ala.  39;  Pointer 

V.  State,  148  Ala.  676,  41  South.  929;  Young  v.  Commonwealth,  31 
Ky.  Law  Eep.  842,  104  S.  W.  266;  United  States  v.  Bowen,  Fed.  Cas. 
No.  14,629  (4  Cranch  C.  C.  604).  The  Texas  code,  however,  makes  a 
distinction  between  an  unlawful  entry  into  a  house  (or  room  in  a 
house),  made  by  a  domestic  servant  or  inhabitant  thereof,  and  that 
made  by  a  stranger.  To  constitute  burglary  on  the  part  of  a  domes- 
tie  servant  or  inhabitant  of  the  house,  under  this  code,  there  must  be 
an  actual,  and  not  a  constructive,  breaking  (Penal  Code,  art.  714), 
while  on  the  part  of  a  stranger,  a  constructive  breaking  is  sufficient, 
as  by  lifting  a  latch  or  raising  a  window  or  opening  an  unlocked  door 
(Penal  Code,  art.  708).  The  words  "constructive  breaking"  are  here 
used  in  their  ordinary  sense,  and  not  in  their  legal  sense;  construc- 
tive breaking  in  the  legal  sense  implying  an  entry  by  deceit,  threats 
or  conspiracy  with  house  servants. 

In  Peters  v.  State,  33  Tex.  Cr.  170,  26  S.  W.  61,  the  facts  were 
these:  The  defendant  resided  in  a  livery-stable.  Adjoining  his  room, 
••ind  in  the  same  building,  was  an  oat  bin,  the  entrance  to  which  was 
by  a  small  door,  which  was  raised  by  any  person  getting  oats.  It 
was  unlocked.  The  bin  contained  oats  belonging  to  other  parties,  who 
rented  other  portions  of  the  livery-stable.  During  the  night  the  de- 
fendant raised  the  door  and  took  out  some  oats  and  fed  to  his  horses. 
It  was  decided  that  this  did  not  constitute  the  actual  breaking  re- 
quired by  the  Texas  code  to  constitute  burglary.  In  Love  v.  State, 
52  Tex.  Cx.  App.  84,  105  S.  W.  791,  it  was  decided  that  a  railway 
porter,  whose  duties  required  him  to  be  in  and  around  a  passenger 
station,  was  not  guilty  of  burglary  in  breaking  open  a  drawer  in  a 
public  telephone  booth  located  in.  a  corner  of  the  waiting-room  and 
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stealing  money  therefrom.  But  in  Jackson  v.  State,  43  Tex.  Cr.  A  pp. 
260,  64  S.  W,  864,  it  was  decided  that  the  mere  fact  that  a  saloon 
in  th©  basement  of  a  hotel  was  controlled  by  the  management  of  the 
hotel,  and  that  the  defendant  was  a  servant  in  and  about  the  hotel 
business,  did  not  constitute  him  a  domestic  servant  in  relation  to  the 
saloon.  Where,  therefore,  he  entered  the  saloon  with  intent  to  steal, 
he  was  held  guilty  of  burglary,  although  he  effected  an  entry  without 
the  actual  statutory  breaking. 

It  was  decided  in  Neiderluck  v.  State,  23  Tex.  App.  38,  3  S.  W. 
573,  that  a  domestic  servant,  conspiring  with  those  who  are  not  ser- 
vants, may  be  guilty  of  burglary,  though  the  breaking  is  not  actual, 
and  auch  as,  if  committed  by  the  servant  acting  alone,  would  not 
be  burglarious.  In  Morrow  v.  State  (Tex.  Cr.  App.),  25  S.  W.  284, 
the  evidence  showed  that  the  defendant  had  been  placed  on  the  out- 
side of  a  house  for  the  purpose  of  protecting  it  from  fire.  This,  it  was 
decided,  did  not  authorize  him  to  enter  the  house;  and  when  he  did 
enter  the  house  through  an  upper  window  with  intent  to  steal,  ho 
committed  burglary. 

b.  Tenants  of  Premises. — If  a  person,  being  a  guest  in  a  hotel, 
breaks  into  other  parts  of  the  house  where  he  has  no  right  to  enter, 
for  the  purpose  of  committing  a  felony,  it  is  burglary,  the  same  as 
if  he  had  broken  in  from  the  outside:  State  v.  Clark,  42  Vt.  629;  Ull- 
man  v.  State,  1  Tex.  App.  220,  28  Am.  Eep.  405;  Holland  v.  State, 
45  Tex.  Cr.  172,  74  S.  W.  763;  Hofland  v.  State,  47  Tex.  Cr.  App.  623, 
85  S.  W.  798.  And  a  tenant  of  an  apartment  in  a  warehouse  is  guilty 
of  burglary  if  he  breaks  into  and  steals  from  another  apartment  in 
the  warehouse  occupied  by  other  tenants:  Commonwealth  v.  Ballard, 
IS  Ky.  Law  Rep.  782,  38  S.  W.  678. 

In  Stone  v.  State,  63  Ala.  115,  the  evidence  disclosed  that  the  two 
rooms  of  a  gin-house,  which  was  no  longer  used  for  the  ginning  of 
cotton,  were  externally  accessible  through  separate  doors;  and  in  the 
partition  between  them  there  was  a  hole  through  which  the  lint-cotton 
as  expelled  from  the  gin,  when  that  should  be  in  operation,  was  in- 
tended to  pass.  The  defendant,  who  occupied  one  of  these  rooms, 
crawled  through  the  hole  in  the  partition  into  the  other  room  occu- 
pied by  another  person  and  stole  a  quantity  of  cotton  belonging  to  the 
latter.  It  was  decided  that  this  was  no  such  breaking  as  is  requisite 
to  constitute  burglary.  Nor  was  the  defendant  guilty  of  that  offense 
by  opening  the  door  of  the  room  of  which  he  had  the  key  and  lawful 
use,  and  entering  therein,  though  he  did  so  with  the  intent  to  pass 
through  the  hole  mentioned  and  steal  the  cotton. 

Clarke  v.  Commonwealth,  25  Gratt.  (Va.)  908,  is  an  instructive 
case  on  the  point  we  are  now  considering.  The  facts  were  these:  D. 
and  H.  rented  a  room  jointly,  both  having  a  key  to  it.  The  defend- 
ant had  an  adjoining  room,  the  doors  of  the  two  rooms  entering  upon 
the  same  porch  near  each  other.  H.  and  the  defendant  conspired  to 
steal  D.'s  goods  in  his  absence,  and  H.  opened  the  door  with  his  key, 
and  they  entered  the  room  and  took  and  carried  away  D.'s  trunk  with 
its  contents.  It  was  decide.d  that  this  was  not  a  burglarious  breaking 
and  entry  on  the  part  of  the  defendant. 

V.     Constructive   Breaking   and   Entry. 
a.     In   General. — The    term    "constructive    breaking"    is    sometimes 
inaccurately  used  in  the  eases  to  distinguish  the  breaking  that  is  un- 
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accompanied  by  any  actual  violence,  siich  as  the  lifting  the  latch  of 
a  door  or  opening  an  unfastened  window.  This,  of  course,  is  not  the 
strict,  legal  connotation  of  the  term.  Constructive  breaking  in  the 
law  of  burglary,  as  has  already  been  stated,  is  effected  where  the  en- 
try is  accomplished  by  means  of  fraud,  threats,  or  by  confederacy 
with  servants  residing  in  the  house.  It  has  also  been  considered  to  be 
constructive  breaking  and  entry  where  firearms  are  discharged  into 
the  house:  1  Hawk.,  c.  38,  sec.  11;  and  again,  where  a  man  sends  into 
the  dwelling  a  child  of  tender  years  and  innocent  of  any  crime,  but 
does  not  personally  enter:  1  Hale  P.  C.  555.  The  modes  in  which  con- 
structive breaking  may  be  accomplished,  however,  have  quite  gener- 
ally been  held  to  be  the  three  first  mentioned;  and  these  will  now  be 
briefly  considered. 

b.  Fraud. — A  frequently  used  method  of  effecting  an  entry  by 
fraud  is  where  the  thief  knocks  at  the  door  or  rings  the  door  bell, 
pretending  to  have  business  with  the  owner,  and,  being  by  such 
means  let  in,  robs  him.  This  is  held  to  constitute  burglary:  State  v. 
Carter,  1  Houst.  C.  C.  (Del.)  402;  State  v.  Johnson,  61  N.  C.  186,  93 
Am.  Dec.  587;  State  v.  Mordecai,  68  N.  C.  207;  Ducher  v.  State,  18 
Ohio,  308;  Johnston  v.  Commonwealth,  85  Pa.  54,  27  Am.  Rep.  622. 

It  was  held  in  Nicholls  v.  State,  68  Wis.  416,  60  Am.  Rep.  870,  32 
N.  W.  543,  that  there  was  a  constructive  breaking  where  the  de- 
fendant had  secreted  himself  in  a  box,  and  thereby  obtained  an  entry 
into  an  express-car,  with  intent  there  to  commit  a  felony.  It  was 
held,  however,  not  to  be  a  burglarious  entry  where  the  defendant  en- 
tered a  store  through  an  open  door,  concealed  himself  until  the  store 
was  closed,  and  then  took  goods,  and  went  out  by  opening  one  of  the 
doors:  Smith  v.  State  (Tex.  Cr.  App.),  60  S.  W.  668.  Nor  was  it  con- 
sidered a  fraudulent  entry  where  the  accused  took  off  his  shoes  and 
entered  through  an  open  door:  Hamilton  v.  State,  11  Tex.  App.  116. 
In  State  v,  Henry,  31  N.  C.  (9  Ired.)  463,  it  was  decided  that  there 
cannot  be  a  constructive  breaking,  so  as  to  constitute  burglary,  by 
enticing  the  owner  out  of  his  house  by  fraud  and  circumvention,  and 
thus  inducing  him  to  open  his  door,  unless  the  entry  of  the  trespasser 
be  immediate  or  in  so  short  a  time  that  the  owner  or  his  family  has 
not  the  opportunity  of  refastening  the  door.  In  this  case  the  owner, 
by  the  stratagem  of  the  trespasser,  was  decoyed  to  a  distance  from 
his  house,  leaving  his  door  unfastened,  and  his  family  neglected  to 
fasten  it  after  his  departure,  and  the  trespasser,  after  the  expiration 
of  about  fifteen  minutes,  entered  the  house  through  the  unfastened 
door,  with  intent  to  commit  a  felony.  This,  according  to  the  major- 
ity of  the  court,  did  not  constitute  burglary,  Chief  Justice  Euffin  dis- 
senting. 

c.  Threats  and  Intimidation. — "Where  in  consequence  of  violence 
commenced  or  threatened  in  order  to  obtain  entrance  to  a  house,  the 
owner,  either  from  apprehension  of  the  violence  or  in  order  to  repel 
it,  opens  the  door,  and  the  thief  enters,  such  entry  will  amount  to  a 
breaking  in  law":  Russell  on  the  Law  of  Crimes,  p.  1070.  This  point 
will  be  sufficiently  illustrated  by  the  citation  of  the  case  of  State  v. 
Foster,  129  N.  c'  704,  40  S.  E.  209.  In  this  case  the  evidence  was 
that  the  prisoners  by  trick  and  fraud  procured  the  clerk  of  a  store 
to  unfasten  the  door,  when  they  forced  their  way  into  the  store. 
Upon  their  gaining  an  entrance  in  this  way,  they  covered  him  with 
pistols    and    marched    him    into    his    sleeping    apartment,    opening   off 
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the  store — the  door  between  being  open — and  there  taking  his  pistol, 
purse,  and  other  property.  The  guilt  of  the  defendants,  under  an 
indictment  for  burglary  in  the  first  degree,  depending  upon  the  ques- 
tion as  to  whether  they  had  broken  into  the  sleeping  apartment,  it 
was  held  that  the  clerk  being  carried  into  his  sleeping  apartment 
under  the  influence  of  a  loaded  pistol  bearing  upon  him,  was  a  break- 
ing— a  constructive  breaking  into  the  apartment. 

d.  Confederacy  With  House  Servants. — Where  a  servant  conspires 
with  a  thief  to  let  him  into  his  master's  house  to  commit  a  felony, 
and  in  consequence  of  such  agreement  opens  the  door  or  window  to 
let  him  in,  this  is  considered  to  be  burglary  in  both  the  thief  and 
the  servant:  State  v.  Rowe,  98  N.  C.  629,  4  S.  E.  506;  Neiderluck  v. 
State,  23  Tex.  App.  38,  3  S.  W.  573;  Rex  v.  Cornwall,  2  Strange,  881. 
And  this  is  so  notwithstanding  a  statute  requiring  an  actual  break- 
ing to  constitute  burglary  in  a  servant,  and  where,  therefore,  there 
would  have  been  no  burglary  on  the  part  of  the  servant  had  he  acted 
alone:  Neiderluck  v.  State,  23  Tex.  App.  38,  3  S.  W.  573. 


STATE  V.  EGLAND. 

[23  S.  D.  323,  121  N.  W.  798.] 

CRIMINAL  TRIAL — Prima  Facie  Case — Direction  of  Verdict. 

When  the  state  has  introduced  evidence  upon  which,  if  believed  by 
the  jury,  they  may  reasonably  find  the  defendant  guilty  of  the  crime 
charged,  the  state  has  made  out  a  prima  facie  case,  and  the  court  is 
not  justified  in  directing  a  verdict  in  favor  of  the  defendant,  (p. 
1067.) 

CRIMINAL  TRIAI. — Instructing  Jury  as  to  Manner  of  Delib- 
eration.— An  instruction  that  the  jury  should  examine  the  questions 
submitted  to  them  with  candor,  and  with  a  proper  regard  and  defer- 
ence to  the»opinions  of  each  other;  that  it  is  their  duty  to  decide  the 
case  if  they  can  conscientiously  do  so;  that  in  conferring  together 
they  ought  to  pay  a  proper  respect  to  each  other's  opinions,  and  listen, 
with  a  disposition  to  be  convinced,  to  each  other's  arguments;  that  a 
juror,  dissenting  from  the  majority,  should  consider  whether  a  doubt 
in  his  own  mind  is  a  reasonable  one  which  makes  no  impression  upon 
the  minds  of  so  many  men,  equally  honest,  equally  intelligent  with 
himself,  who  have  heard  the  same  evidence,  with  the  same  atten- 
tion, with  an  equal  desire  to  arrive  at  the  truth,  and  under  the  sanc- 
tion of  the  same  oath;  that  a  minority  should  seriously  ask  them- 
selves whether  they  may  not  reasonably,  and  ought  not  to,  doubt  the 
correctness  of  a  judgment  which  is  not  concurred  in  by  most  of  those 
with  whom  they  are  associated,  and  distrust  the  weight  or  sufficiency 
of  that  evidence  which  falls  to  carry  conviction  to  the  minds  of  their 
fellows,  is  not  erroneous  as  invading  the  province  of  the  jury,  or  at- 
tempting to  dictate  to  them  the  manner  in  which  they  should  conduct 
their  deliberations,     (pp.  1068,  1069.) 

NEW  TRIAL — ^Appeal  from  Order  Granting  or  Refusing.— The 
granting  or  denying  of  a  new  trial  is  largely  In  the  sound,  judicial 
discretion  o(f  the  trial  court;  tind  unless  there  i&  a  manifest  abuse  of 
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such  discretion,  the  ruling  upon  such  a  motion  will  not  be  reversed  by 
the  supreme  court,     (p.  1070.) 

CRIMINAL  TRIAL. — While  an  Instruction  Relating  to  the 
Penalty  for  the  crime  charged,  where  the  jury  have  nothing  to  do 
with  imposing  the  penalty,  may  be  technically  erroneous,  it  is  error 
without  prejudice,  and  consequently  no  ground  for  reversing  a  judg- 
ment,    (p.  1068.) 

Anderson  &  Waddel,  for  the  appellant. 

S.  W.  Clark,  attorney  general,  Cloyd  Sterling,  assistant 
attorney  general,  and  Frank  Sears,  state's  attorney,  for  the 
state. 

324  CORSON,  J.  Upon  an  information  duly  filed  by  the 
state's  attorney  of  Day  county  the  defendant  was  tried  and 
convicted  of  the  crime  of  an  assault  with  intent  to  commit 
rape,  and  from  a  judgment  and  order  of  the  circuit  court 
denying  a  new  trial,  the  defendant  has  appealed. 

The  appellant  seeks  a  reversal  of  the  judgment  upon  four 
grounds,  viz.:  (1)  Error  of  the  court  in  denying  appellant's 
motion,  made  at  the  close  of  the  evidence  on  the  part  of  the 
state,  to  advise  the  jury  to  return  a  verdict  in  favor  of  the 
appellant;  (2)  error  of  the  court  in  denying  appellant's  mo- 
tion, made  at  the  close  of  all  the  evidence,  to  advise  the  jury 
to  return  a  verdict  in  his  favor;  (3)  errors  of  the  court  in 
its  charge  to  the  jury;  (4)  error  of  the  court  in  denying  ap- 
pellant's motion  for  a  new  trial. 

After  a  careful  review  of  the  evidence  on  the  part  of  the 
state,  we  are  clearly  of  the  opinion  that,  if  the  jury  believed 
the  same,  it  was  amply  sufficient  to  justify  the  jury  in  finding 
the  defendant  guilty  of  the  crime  charged.  That  the  jury 
did  believe  it  clearly  appears  by  their  verdict.  When  the 
state  has  introduced  evidence  upon  which,  if  believed  by  the 
jury,  they  may  reasonably  find  the  ^^^  defendant  guilty  of 
the  crime  charged,  the  state  has  made  out  a  prima  facie  case, 
and  the  court  would  not  be  justified  in  taking  the  case  from 
the  jury,  and  advising  a  verdict  in  favor  of  the  defendant, 
or,  as  stated  by  Mr.  Thompson  in  his  work  on  Trials  (section 
2246)  :  "In  other  words,  where  the  facts  offered  in  evidence 
by  the  plaintiff,  if  true,  make  out  a  prima  facie  case,  the 
jury,  and  not  the  judge,  ought  to  pass  upon  them."  As  there 
was  a  conflict  in  the  evidence,  the  court  very  properly  denied 
the  appellant's  motion  for  a  direction  of  a  verdict  in  his  favor 
at  the  close  of  all  the  evidence,  as  the  weight  of  the  evidence, 
and  the  credibility  of  the  witnesses,  was  a  matter  for  the 
determination  of  the  jury,  and  the  court  would  not  be  justified 
in  such  a  case  in  advising  the  jury  to  acquit  the  defendant. 
There  being,  therefore,  evidence  to  warrant  the  jury  in  find- 
ing a  verdict  of  guilty,  it  was  the  duty  of  the  court  to  sub- 
mit the  case  to  them,  leaving  to  them  the  duty  of  determining 
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the  weight  of  the  evidence  and  credibility  of  the  witnesses. 
It  is  only  when  there  is  not  sufficient  evidence  to  justify 
the  verdict,  or  a  fatal  variance  between  the  evidence  and  the 
charge  as  made  in  the  information  or  indictment,  that  the 
trial  court  is  authorized  to  advise  the  jury  to  return  a  ver- 
dict in  favor  of  the  defendant:  See  Thompson  on  Trials,  sec. 
2246,  and  following  sections.  The  court  was  clearly  right, 
therefore,  in  denying  appellant's  motion. 

It  is  contended  by  the  appellant  that  the  court  erred  in 
charging  the  jury,  "as  matter  of  law,  that  every  person  who 
is  guilty  of  an  assault  with  intent  to  commit  any  felony  is 
punishable  by  imprisonment  in  the  state  prison  not  exceeding 
five  years,  or  in  the  county  jail  not  exceeding  one  year,  or 
of  a  fine  not  exceeding  five  hundred  dollars,  or  of  both  such 
fine  or  imprisonment,"  on  the  ground  that,  as  the  jury  in 
the  case  before  them  had  nothing  to  do  with  imposing  the 
penalty  for  the  crime  alleged  to  have  been  committed,  it  was 
error  for  the  court  to  thus  instruct  them.  Possibly,  in  view 
of  the  fact  in  this  case  that  the  jury  was  not  authorized  to 
determine  the  penalty  to  be  imposed  in  case  of  a  verdict  of 
guilty,  the  court  may  have  committed  a  technical  error  in  thus 
charging  them,  but  if  it  was  error,  it  was  error  without 
prejudice,  and  consequently  is  not  ground  for  reversing  the 
judgment. 

^^^  It  is  also  contended  by  the  appellant  that  the  court 
erred  in  its  instructions  to  the  jury  as  follows:  "And  it  is 
also  proper  for  the  court  to  remind  you  that  you  should  try 
to  come  to  an  agreement  in  this  case.  The  only  mode  pro- 
vided by  our  laws  for  deciding  questions  of  fact  in  criminal 
cases  is  by  the  verdict  of  a  jury.  In  a  large  proportion  of 
cases,  and  perhaps,  strictly  speaking,  in  all  cases,  absolute 
certainty  cannot  be  attained  or  expected.  Although  the  ver- 
dict to  which  a  juror  agrees  must,  of  course,  be  his  own 
verdict,  the  result  of  his  own  convictions,  and  not  a  mere 
acquiescence  in  the  conclusion  of  his  fellows,  yet,  in  order  to 
bring  twelve  minds  to  a  unanimous  result,  you  must  examine 
the  questions  submitted  to  you  with  candor,  and  with  a  proper 
regard  and  deference  to  the  opinions  of  each  other.  You 
should  consider  that  the  case  must  at  some  time  be  decided; 
that  you  are  selected  in  the  same  manner,  and  from  the  same 
source,  from  which  any  future  jury  must  be,  and  there  is  no 
reason  to  suppose  that  this  case  will  ever  be  submitted  to 
twelve  men  more  intelligent,  more  impartial,  or  more  compe- 
tent to  decide  it,  or  that  more  or  clearer  evidence  will  be 
produced  on  the  one  side  or  the  other.  And  with  this  view 
it  is  your  duty  to  decide  the  case,  if  you  can  conscientiously 
do  so.  In  order  to  make  a  decision  more  practicable,  the 
law  imposes  the  burden  of  proof  on  one  party  or  the  other 
in  all  cases.     In  the  present  case  the  burden  of  proof  is  upon 
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the  state  to  establish  every  part  of  it,  beyond  a  reasonable 
doubt ;  and  if,  in  any  part  of  it,  you  are  left  in  doubt,  the 
defendant  is  entitled  to  the  benefit  of  the  doubt,  and  must 
be  acquitted.  But,  in  conferring  together,  you  ought  to  pay 
a  proper  respect  to  each  other's  opinions,  and  listen,  with 
a  disposition  to  be  convinced,  to  each  other's  arguments. 
And,  on  the  one  hand,  if  much  the  larger  number  of  j^our 
panel  are  for  conviction,  a  dissenting  juror  should  consider 
whether  a  doubt  in  his  own  mind  is  a  reasonable  one  which 
makes  no  impression  upon  the  minds  of  so  many  men,  equally 
honest,  equally  intelligent  with  himself,  and  who  have  heard 
the  same  evidence,  with  the  same  attention,  with  an  equal 
desire  to  arrive  at  the  truth,  and  under  the  sanction  of  the 
same  oath.  And,  on  the  other  hand,  if  a  majority  are  for 
acquittal,  the  minority  ought  seriously  to  ask  themselves, 
whether  they  may  not  reasonably,  and  ought  not  to,  doubt 
the  correctness  ^^"^  of  a  judgment  which  is  not  concurred 
in  by  most  of  those  with  whom  they  are  associated,  and 
distrust  the  weight  or  sufficiency  of  that  evidence  which  fails 
to  carry  conviction  to  the  minds  of  their  fellows."  It  is 
argued  by  the  appellant  that  this  instruction  was  an  invasion 
of  the  rights  of  the  jury,  and  an  attempt  to  dictate  to  them 
the  manner  in  which  they  should  conduct  their  deliberations 
in  the  jury -room;  that  the  only  province  of  the  court  is  to 
state  the  issues,  and  then  give  the  jury  the  usual  and  general 
rules  for  determining  the  weight  and  sufficiency  of  evidence. 
But  in  our  opinion  the  court  in  this  instruction  in  no  manner 
invaded  the  province  of  the  jury,  and  that  the  instruction  is 
fully  sustained  by  authority. 

The  learned  supreme  court  of  Massachusetts  sustained  a 
similar  charge  to  the  jury,  and  in  the  course  of  its  opinion 
that  court  says:  "Upon  a  careful  consideration  of  these  in- 
structions we  are  clearly  of  opinion  that  so  far  from  being 
improper,  or  of  a  nature  to  mislead,  they  were  entirely  sound, 
and  well  adapted  to  bring  to  the  attention  of  the  jury  one  of 
the  means  by  which  they  might  be  safely  guided  in  the  per- 
formance of  their  duty.  A  proper  regard  for  the  judgment  of 
other  men  will  often  greatly  aid  us  in  forming  our  own.  In 
many  of  the  relations  of  life  it  becomes  a  duty  to  yield  and 
conform  to  the  opinion  of  others,  when  it  can  be  done  with- 
out a  sacrifice  of  conscientious  convictions.  More  especially 
is  this  a  duty,  when  we  are  called  on  to  act  with  others,  and 
when  dissent  on  our  part  may  defeat  all  action,  and  mate- 
rially affect  the  rights  and  interests  of  third  parties.  Such 
is  the  rule  of  duty  constantly  recognized  and  acted  on  by 
courts  of  justice.  They  not  only  form  their  opinions,  but  re- 
consider, revise  and  modify  their  own  declared  judgments  by 
the  aid  and  in  the  light  of  the  decisions  of  other  tribunals. 
But  this  could  not  be  done,  if  it  were  not  permitted  to  them 
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to  doubt  and  correct  their  opinions,  when  they  were  found  to 
differ  from  those  of  other  men,  who  have  had  equal  opportu- 
nities of  arriving  at  sound  conclusions  with  themselves." 
And  the  view  expressed  by  that  court  seems  to  meet  with  the 
approval  of  Mr.  Thompson  in  his  work  on  Trials,  as  he  quotes 
the  charge  of  the  trial  court,  and  also  the  decision  of  the 
supreme  court  above  referred  to,  as  a  part  of  this  text  (sec- 
tion ^^®  2303,  Thompson  on  Trials).  And  the  supreme  court 
of  Indiana,  in  Clem  v.  State,  42  Ind.  420,  13  Am.  Rep.  369. 
in  discussing  a  similar  question,  says:  **It  is  the  duty  of 
jurors  to  consider  carefully  every  part  of  the  evidence,  and, 
if  necessary,  reconsider  it,  and  to  hear  and  consider  the  views 
and  arguments  of  their  fellow-jurors ;  but  at  last  each  one  of 
them  must  act  upon  his  own  judgment,  and  not  upon  that 
of  another."  And  the  supreme  court  of  Connecticut,  in  State 
V.  Smith,  49  Conn.  376,  says:  "Although  the  verdict  to  which 
each  juror  agrees  must,  of  course,  be  his  own  conclusion, 
and  not  a  mere  acquiescence  in  the  conclusions  of  his  fellows, 
yet,  in  order  to  bring  twelve  minds  to  a  unanimous  result,  the 
jurors  should  examine  with  candor  the  questions  submitted  to 
them,  and  with  due  regard  and  deference  to  the  opinions  of 
each  other.  In  conferring  together  the  jury  ought  to  pay 
proper  respect  to  each  other's  opinions,  and  listen  with  candor 
to  each  other's  arguments.  If  much  the  larger  number  of  the 
panel  are  for  a  conviction,  a  dissenting  juror  should  con- 
sider whether  the  doubt  in  his  own  mind  is  a  reasonable  one 
which  makes  no  impression  on  the  minds  of  so  many  men 
equally  honest,  equally  intelligent  with  himself,  who  have 
heard  the  same  evidence,  with  the  same  attention,  and  with 
equal  desire  to  arrive  at  the  truth,  and  under  the  sanction 
of  the  same  oath.  And,  on  the  other  hand,  if  a  majority  are 
for  acquittal,  the  minority  ought  seriously  to  ask  themselves 
whether  they  may  not  reasonably,  and  ought  not  to,  doubt 
the  conditions  of  a  judgment  which  is  not  concurred  in  by 
most  of  those  with  whom  they  are  associated,  and  distrust 
the  weight  or  sufficiency  of  that  evidence  which  fails  to  carry 
conviction  to  the  minds  of  their  fellows."  The  views  ex- 
pressed by  the  courts  above  quoted  meet  with  our  approval ; 
and  we  are  of  the  opinion  that  the  circuit  court  committed 
no  error,  therefore,  in  that  part  of  his  charge  to  the  jury  above 
quoted. 

The  last  contention  of  the  appellant  that  the  court  erred  in 
denying  his  motion  for  a  new  trial  is  untenable.  The  grant- 
ing or  denying  of  a  new  trial  is  largely  in  the  sound,  judicial 
discretion  of  the  trial  court;  and,  unless  there  is  a  manifest 
abuse  of  such  discretion,  its  ruling  upon  such  a  motion  will 
not  be  reversed  by  this  court.  It  is  true,  in  the  case  at  bar, 
there  was  a  sharp  conflict  ^-®  in  the  evidence;  but  as  the 
jury,  upon  a  full  consideration  of  the  case,  and  after  listen- 
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ing  to  a  very  full  and  clear  statement  of  the  law  applicable 
to  the  case  by  the  court,  found  a  verdict  of  guilty,  we  cannot 
say  that  there  was  any  abuse  of  the  court's  discretion  in  deny- 
ing the  motion.  The  law  applicable  to  such  motions  is  too 
well  settled  in  this  court  to  require  the  citation  of  authori- 
ties. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit 
court  and  order  denying  a  new  trial  are  affirmed. 

McCoy,  J.,  taking  no  part  in  the  decision. 


The  Court  7ms  a  Eight  to  Urge  the  Jury  to  Agree  upon  a  Verdict. 
Hence,  after  the  jury  has  been  out  over  twenty  hours,  it  is  not  error 
for  the  court,  upon  the  jury's  coming  in  a  second  time,  to  instruct 
that,  if  one  or  two  of  them  differ  in  their  views  of  the  evidence  from 
the  others,  they  should  thereby  be  induced,  although  not  required,  to 
surrender  conscientious  convictions,  and  to  doubt  the  correctness  of 
their  judgments,  and  that  this  disparity  of  opinion  should  lead  them 
to  inquire  whether  they  are  not  mistaken:  Gibson  v.  Minneapolis  etc. 
Ey.  Co.,  55  Minn.  177,  43  Am.  St.  Rep.  482.  The  coercion  of  jurors 
until  they  agreed  upon  a  verdict  seems  to  have  been  warranted  by  the 
comjnon  law,  but  this  common-law  rule  has  been  swept  away,  and  any 
attempt  on  the  part  of  the  court  to  drive  the  jurors  into  an  agreement 
demands  a  new  trial:  People  v.  Sheldon,  156  N.  Y.  268,  66  Am.  St. 
Rep.  5C4. 


WATTERS  V.  DANCEY. 

[23  S.  D.  481,  122  N.  W.  430.] 

BEOKEB — When  has  Earned  Commissions. — Before  a  real  es- 
tate broker  will  be  entitled  to  recover  commissions,  he  must  show 
that  he  has  found  and  brought  to  the  owner  of  the  land  a  purchaser 
ready,  willing,  and  able  to  enter  into  a  contract  of  purchase  on  the 
prescribed  terms;  or  in  lieu  of  producing  and  presenting  such  a  pur- 
chaser, he  must  show  that  he  has  obtained  from  him  a  valid  and 
bin-ding  contract  in  favor  of  the  land  owner,  and  one  that  can  be  en- 
forced by  the  land  owner  himself  in  case  of  a  breach  or  default  in 
the  terms  thereof,     (pp.  1073,  1074.) 

BBOEIEB. — Authority  to  Sell — Commissions. — Where  land  is 
simply  listed  for  sale  with  a  real  estate  agent,  the  only  person  who 
can  E'en  the  land  is  the  owner;  the  agent  himself  has  no  authority 
to  sell  unless  duly  authorized  in  writing.  A  contract,  therefore,  made 
by  the  agent  with  a  prospective  purchaser  to  purchase  the  land  from 
the  agent  does  not  bind  the  owner  or  entitle  the  agent  to  his  com- 
missions unless  the  owner  approves  and  ratifies  the  contract,  (p, 
1073.) 

TRIAL. — A  Verdict  is  Properly  Directed  for  the  defendant 
where  the  evidence,  with  all  inferences  which  can  justifiably  be  drawn 
therefrom,  ifi  insufficient  to  support  a  verdict  for  the  plaintiff,  (p. 
1075.) 
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BROKER — Cash  Purchaser,  What  Is  not. — Where  a  real  estate 
listing  contract  provides  for  "all  cash  over  the  encumbrance,"  evidence 
that  the  proposed  purchaser,  procured  by  the  agent,  has  an  abundance 
of  property  out  of  which  the  required  payment  might  be  made  is  not 
Bufficient  evidence  that  he  is  ready  and  willing  to  purchase.  He  must 
have  the  cash  in  hand.     (p.  1075.) 

William  Issenhuth,  for  the  appellant. 

Bruell  &  Morris,  for  the  respondent. 

^®2  McCOY,  J.  In  this  case  plaintiff,  who  is  also  the  ap- 
pellant, brings  this  suit  against  the  defendant  to  recover  $960 
commissions  for  having  found  a  purchaser  for  defendant's 
land,  who,  as  plaintiff  alleges  in  his  complaint,  was  ready, 
willing  and  able  to  purchase  on  the  terms  prescribed  by  de- 
fendant. Defendant  answered,  denying  generally  all  plain- 
tiff's allegations,  and  thus  putting  plaintiff  upon  proof  as  to 
all  the  allegations  of  his  complaint.  At  the  close  of  the 
plaintiff's  testimony  on  the  trial  the  defendant  moved  the 
court  to  direct  a  verdict  in  favor  of  the  defendant,  on  the 
grounds  that  the  plaintiff  had  wholly  failed  to  prove  a  cause 
of  action  against  the  defendant,  and  for  the  reason  that  the 
undisputed  evidence  showed  that,  if  said  land  was  so  listed, 
the  same  had  been  withdrawn  from  sale  prior  to  the  time 
plaintiff  had  received  any  notice  that  plaintiff  claimed  to  have 
sold  the  same.  The  court  granted  the  motion,  and  a  verdict 
was  accordingly  directed  in  favor  of  the  defendant.  To  which 
ruling  of  the  court  the  plaintiff  duly  excepted.  It  is  now 
contended  by  the  plaintiff  that  the  trial  court  erred  in  di- 
recting ^*^  a  verdict,  but  we  are  of  the  opinion  that  there 
exist  several  plain  and  clear  reasons  why  this  position  of  the 
appellant  is  not  tenable. 

From  plaintiff's  testimony  it  appears  that,  on  about  July 
28,  1906,  the  plaintiff  and  defendant  had  a  conversation  in 
the  office  of  plaintiff,  whereby  the  defendant  told  plaintiff 
that  he  might  list  for  sale  his  land,  consisting  of  one  one- 
quarter  section,  for  $34  per  acre,  net  to  defendant,  payable 
all  cash,  over  and  above  an  encumbrance  of  $2,100  thereon; 
that  thereafter,  on  the  first  day  of  August  following,  the 
plaintiff  procured  a  purchaser,  H.  T.  Bell,  for  said  land,  at 
$40  per  acre  cash  over  the  $2,100  encumbrance,  and  that  on 
that  date  plaintiff  and  said  Bell  entered  into  a  written  con- 
tract, whereby  Bell  agreed  to  purchase  the  said  land  on  the 
said  terms,  not  from  the  defendant,  but  from  the  plaintiff, 
and  by  the  terms  of  which  contract  the  said  Bell  also  agreed 
to  forfeit  to  the  plaintiff,  G.  M.  Watters,  the  $500  cash  paid 
in  case  Bell  defaulted  in  the  terms  of  said  contract.  After 
•procuring  this  contract  from  Bell,  plaintiff,  on  August  2d, 
wrote  to  the  defendant,  inclosing  a  draft  for  $50  as  earnest- 
money,  and  notifying  defendant  that  he  had  sold  the  land 
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on  his  terms,  and  again,  on  August  6th,  the  plaintiff  wrote 
defendant:  "We  have  sold  your  land  $34  net  to  you."  "This 
was  the  price  and  terms  you  listed  it  to  us.  H.  T.  Bell  has 
purchased  this  land  from  us  at  $40  per  acre,  which  leaves 
us  a  profit  of  $960  in  the  land."  These  letters  and  the  draft 
were  returned  to  plaintiff,  the  defendant  having  refused  to 
receive  or  accept  the  same.  On  August  3d  the  defendant 
wired  plaintiff:  "Concluded  not  to  sell."  In  every  case 
of  this  character,  the  plaintiff  must  prove,  before  he  can  re- 
cover, that  he  has  found  and  produced  and  brought  to  the 
land  owner  a  purchaser  who  is  ready,  willing  and  able  to 
enter  into  a  contract  to  purchase  with  the  land  owner  on 
the  prescribed  terms;  or,  in  lieu  of  producing  and  presenting 
such  a  purchaser,  he  must  show  that  he  has  obtained  from 
such  purchaser  a  valid  and  binding  contract  in  favor  of  the 
land  owner,  and  being  a  contract  that  might  be  enforced  by 
the  land  owner  himself  in  case  of  a  breach  or  default  in  the 
terms  thereof:  McLaughlin  v.  Wheeler,  1  S.  D.  497,  47  N. 
W.  816;  Huntemer  v.  Arent,  16  S.  D.  465,  93  N.  W.  653; 
Mattes  v.  Engle,  15  S.  D.  330,  89  N.  W.  651;  ^s*  Howie  v. 
Bratrud,  14  S.  D.  648.  86  N.  W.  747;  19  Cvc.  255;  Flvnn 
V.  Jordal,  124  Iowa,  457,  100  N.  W.  326;  Johnson  Bros.  v. 
Wright,  124  Iowa,  61,  99  N.  W.  103 ;  Ormsby  v.  Graham,  123 
Iowa,  202,  98  N.  W.  724;  Wilson  v.  Mason,  158  111.  304,  49 
Am.  St.  Rep.  162,  42  N.  E.  134;  Mattingly  v.  Pennie,  105  Cal. 
514,  45  Am.  St.  Rep.  87,  39  Pac.  200 ;  Gunn  v.  Bank  of  Cali- 
fornia, 99  Cal.  349,  33  Pac.  1105;  Hayden  v.  Grillo,  35  I\Io. 
App.  647. 

In  Johnson  Bros.  v.  Wright,  124  Iowa,  61,  99  N.  W.  103, 
the  court  says:  "The  agency  was  to  find  a  purchaser  on  cer- 
tain terms,  and,  in  order  to  earn  the  commission,  it  was  in- 
cumbent upon  plaintiff  to  furnish  a  person,  ready,  able  and 
willing  to  buy  on  the  terms  fixed.  To  accomplish  this,  where 
no  sale  is  actually  made,  either  a  valid  obligation  to  buy  must 
be  procured  and  tendered  to  the  principal,  or  the  vendor  and 
the  proposed  purchaser  must  be  brought  together,  so  that  the 
vendor  may  secure  such  a  coutract,  if  he  wished  to  do  so." 
It  is  not  sufficient  that  a  contract  be  made  to  purchase  the 
land  from  the  agent.  Where  land  is  simply  listed  for  sale, 
the  only  person  who  can  sell  the  land  is  the  owner:  John- 
son Bros.  v.  Wright.  124  Iowa,  61,  99  N.  W.  103.  The  agent 
has  no  authority  to  himself  sell  the  owner's  land,  unless  duly 
authorized  in  writing:  Rev.  Civ.  "Code,  sec.  ]2o8,  subd.  5; 
Brandrup  v.  Britten.  11  N.  D.  376.  92  N.  W.  453;  Ilir-kox  v. 
Bacon,  17  S.  D.  563,  97  N.  W.  847.  The  agent  was  only 
authorized  to  procure  a  purchaser  to  whom  the  owner  might 
sell.  The  agent  might  procure  from  the  proposed  buyer  a 
written   executory  contract,   whereby  such  buyer   agreed  to 
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purchase  from  the  owner,  and  which  contract,  when  pre- 
sented and  tendered  to  the  land  owner,  might  be  signed  by 
him,  and  thus  complete  the  transaction.  The  valid  and  bind- 
ing contract  which  the  agent  was  required  to  obtain  in  order 
to  be  entitled  to  his  commission  was  a  contract  signed  by 
the  proposed  buyer  agreeing  to  purchase  from  the  land  owner 
(not  from  the  agent)  on  the  prescribed  terms,  and  being  such 
a  contract  on  which  the  land  owner  might  himself  recover 
damages  in  case  of  breach  thereof.  The  damage,  if  any,  for 
breach  of  the  contract  would  *go  to  the  land  owner,  and  not  to 
the  agent. 

Again,  in  the  case  of  Hayden  v.  Brillo,  35  Mo.  App.  647, 
the  court  said:  "This  contract  on  the  part  of  a  broker  is 
complete  when  he  delivers  or  tenders  to  the  owner  a  valid 
written  contract,  containing  the  terms  of  the  sale  agreed  on, 
signed  by  a  party  able  to  comply  '^^^  therewith,  or  to  answer 
in  damages  if  he  shall  fail  to  perform.  This  is  all  the  agent 
can  do;  and,  when  this  is  done,  he  is  entitled  to  his  com- 
mission. But  the  necessity  of  a  written  contract  of  sale  may 
be  rendered  unnecessary  if  the  agent  bring  the  vendor,  and 
vendee  together,  and  the  latter  is  able  and  willing  and  offers 
to  complete  the  contract,  provided  the  vendor  will  make  the 
conveyance.  In  such  a  case  the  agent  has  done  all  that  he 
can  do;  and,  if  the  vendor,  under  such  circumstances,  re- 
fused to  complete  the  sale,  he  will  be  compelled  to  pay  the 
agent  his  commission.  The  reason  of  the  rule  is  very  ap- 
parent. The  object  of  the  vendor  is  to  effect  a  sale  of  his 
property,  and  when  the  real  estate  broker  produces  a  con- 
tract executed  by  a  solvent  purchaser,  he  is  then  entitled 
to  pay  for  his  services,  whether  the  trade  is  finally  consum- 
mated or  not,  because,  if  the  vendee  refuses  to  take  the  prop- 
erty, the  vendor  holds  the  contract,  which  renders  the  former 
liable  for  all  damages  (including  commissions  paid  by  the 
vendor  to  the  broker)  for  a  failure  to  comply."  From  the 
reason  of  the  rule  given  in  this  case  it  necessarily  follows 
that  the  contract  must  run  in  favor  of  the  land  owner,  and 
be  a  contract  he  could  enforce ;  not  necessarily  a  contract 
that  might  be  specifically  enforced,  but  a  contract  sufficient 
in  form  and  provisions  that  the  land  owner  might  recover 
the  damages  which  he  might  sustain  as  a  result  of  its  breach, 
and  including  any  commissions  he  might  be  compelled  to 
pay.  In  this  case  no  contract  was  ever  obtained  from  the 
proposed  buyer,  H.  T.  Bell,  in  favor  of  defendant,  and  neither 
was  such  a  contract  ever  furnished  or  tendered  to  defendant. 
The  contract  made  with  Bell  was  an  unauthorized  contract, 
and  one  which  plaintiff  had  no  right  or  authority  to  make, 
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unless  expressly  authorized  in  writing  so  to  do,  and  was  a 
contract  in  no  manner  binding  upon  defendant,  unless  he 
ratified  and  approved  the  same. 

The  plaintiff  having  failed  to  furnish  or  tender  to  defend- 
ant a  contract  of  the  proposed  purchaser,  it  then  became  nec- 
essary for  plaintiff,  in  order  to  recover,  to  produce  and  bring 
to  the  defendant  a  proposed  purchaser  who  was  ready,  will- 
ing and  able  to  purchase.  There  is  no  evidence  of  any  kind 
that  plaintiff  ever  produced  or  attempted  to  get  the  defend- 
ant and  Bell  together  so  that  they  might  contract.  There 
is  no  evidence  that  Bell  was  ready  and  ^^^  willing  to  make 
the  purchase.  The  listing  contract  provided  for  "all  cash 
over  the  encumbrance."  Evidence  that  the  proposed  pur- 
chaser has  an  abundance  of  property,  out  of  which  the  re- 
quired payment  might  be  made,  is  not  sufficient  evidence  that 
he  was  ready  and  willing  to  purchase.  The  proof  must  show 
that  he  had  the  cash  in  hand:  19  Cyc.  246;  Neiderlander  v. 
Starr,  50  Kan.  766,  32  Pae.  359;  Dent  v.  Powell,  93  Iowa. 
711,  61  N.  W.  1043.  In  this  case  the  testimony  showed  that 
the  proposed  purchaser.  Bell,  at  the  time  of  this  transaction 
in  August,  1906,  had  about  $300  in  cash,  and  about  $6,000 
worth  of  personal  property  and  growing  crops  in  the  state 
of  Iowa,  but  which  was  insufficient  for  the  purposes  of  this 
case. 

There  was  a  total  lack  of  evidence  on  the  trial  of  this  ease 
as  to  matters  necessary  to  be  shown  before  plaintiff  was  en- 
titled to  recover.  A  verdict  is  properly  directed  for  defend- 
ant where  the  evidence,  with  all  inferences  which  can  justi- 
fiably be  drawn  therefrom,  is  insufficient  to  support  a  verdict 
for  plaintiff :  McKeever  v.  Homestake  Min.  Co.,  10  S.  D.  599, 
74  N.  W.  1053. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit 
court  is  affirmed. 

"Whiting,  J.,  took  no  part  in  the  decision  of  this  case. 


A.I  to  When  a  Broker  has  Earned  His  Commission,  see  the  note  to 
Chaffee  v.  Widman,  ante,  p.  225. 
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WHITTAKER  v.  DEADWOOD. 

[23  S.  D.  538,  122  N.  W.  590.] 

SPECIAL  ASSESSMENTS.— Property  Owned  by  the  United 
States  government  is  exempt  from  municipal  assessment  for  street  im- 
provement,    (p.  1077.) 

SPECIAL  ASSESSMENTS — Exemption  of  PuHic  Property.— 
A  special  assessment  for  local  street  improvement  is  not  taxation, 
within  the  meaning  of  section  5,  article  11,  state  constitution  of  South 
Dakota,  providing  that  the  property  of  the  state,  county,  and  munici- 
pal corporations  shall  be  exempt  from  taxation,     (p.  1078.) 

MUNICIPAL  COEP  OEATIONS  —  City  Council  —  Voting  — 
Minutes  of  Proceedings. — Where  the  city  council  of  a  municipality  is 
composed  of  eight  members,  and  it  app'^ars  from  the  minutes  of  a 
meeting  that  the  eight  members  voted  in  favor  of  a  resolution  relat- 
ing to  a  public  improvement,  this  is  equivalent  to  stating  that  eight 
members  voted  "yea,"  and  there  is  a  substantial  and  sufficient  compli- 
ance with  Revised  Political  Code  of  South  Dakota,  section  1209,  re- 
quiring a  yea  and  nay  vote  to  be  taken  upon  any  resolution  declaring 
the  necessity  of  a  public  improvement,     (p.  1078.) 

SPECIAL  ASSESSMENTS.— The  "Front-foot"  Rule  for  Com- 
puting "the  amount  of  special  assessments,  established  by  Revised 
Political  Code  of  South  Dakota,  section  1304,  is  not  unconstitutional 
on  the  ground  of  being  unequal  and  unjust,     (pp.  1078,  1079.) 

SPECIAL  ASSESSMENTS — Improvement  Districts. — Under 
Revised  Political  Code  of  South  Dakota,  section  1303,  providing  that 
"Whenever  a  city  council  shall  deem  it  necessary  to  pave  ....  or 
otherwise  improve  any  street,  alley  or  highway  ....  within  the  city 
limits,  for  which  a  special  assessment  is  to  be  levied,  the  city  council 
shall  by  resolution  declare  such  work  or  improvement  necessary,"  no 
authority  or  power  is  granted  to  include  more  than  one  street  in  a 
single  pavement  improvement  or  district,     (p.  1079.) 

SPECIAL  ASSESSMENTS — Description  of  Improvement. — A 
Resolution  of  a  city  council  by  which  a  special  assessment  is  declared 
to  be  necessary  should  specify  the  extent  of  the  work  or  improve- 
ment, by  showing  height,  width,  and  thickness,  or  should  appropriately 
refer  to  the  plans  and  specifications  therefor  then  on  file,  so  that 
the  property  owner  may  determine  for  himself  what  the  probable  ex- 
pense will  be,  in  order  that  he  may  determine  whether  or  not  to  enter 
protest  against  the  improvement,     (p.  1080.) 

SPECIAL  ASSESSMENTS— Schedule  and  Estimate  by  City 
Auditor. — Revised  Political  Code  of  South  Dakota,  section  1246,  pro- 
viding that  "The  city  auditor  shall  make  or  cause  to  be  made  an  esti- 
mate of  the  work  proposed  to  be  done  by  th«  city  ....  and  before 
the  levy  by  the  city  council  of  any  special  tax  upon  property  in  the 
city,  of  any  part  thereof,  shall  report  to  the  city  council  a  schedule 
of  all  parcels  or  lots  of  land  which  may  be  subject  to  the  proposed 
s^pK^cial  tax  or  assessment,  and  also  the  amount  of  such  special  tax  or 
assessment  which  it  may  be  necessary  to  levy  on  such  lots  and  par- 
cels of  land,"  is  mandatory,  and  constitutes  the  schedule  and  estimate 
therein  provided  for  a  condition  precedent  to  the  making  of  a  valid 
special  assessment,     (p.  1081.) 


Samuel  C.  PoUey,  for  the  appellants. 
Norman  T.  Mason,  for  the  respondent. 
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****  McCOY,  J.  This  action  involves  the  validity  of  cer- 
tain special  assessments  made  for  local  improvements  in  pav- 
ing certain  streets  in  the  city  of  Deadwood.  The  plaintiffs, 
protesting  property  owners  affected  by  such  assessments, 
brought  this  action  in  the  circuit  court  of  Lawrence  county 
for  the  purpose  of  having  set  aside  and  declared  unlawful 
the  said  assessments,  and  to  permanently  enjoin  the  city 
treasurer  from  collecting  the  same.  The  defendants  an- 
swered, and  a  trial  was  had  before  the  circuit  court  without 
a  jury,  resulting  in  findings  and  judgment  in  favor  of  the 
defendants.  The  plaintiffs,  as  appellants,  bring  the  cause  to 
this  court  by  appeal,  challenging  the  legality  of  the  findings 
and  judgment  of  the  trial  court. 

'^^^  It  is  contended  by  the  appellants  that,  after  the  city 
council  of  the  city  of  Deadwood  had  passed  resolutions  de- 
claring such  public  improvement  necessary,  more  than  a 
majority  of  the  property  owners  affected  by  such  special  as- 
sessment filed  with  the  city  auditor  written  protests  against 
such  improvement.  It  appears  from  the  record  that  the  said 
public  improvement  comprises  a  total  frontage  of  7,475  feet, 
and  that  within  the  time  prescribed  by  section  1303,  Revised 
Political  Code,  owners  of  3,374  feet  of  the  property  fronting 
on  the  portions  of  said  streets  intended  to  be  paved  filed 
their  written  protests  against  the  said  improvement.  The 
plaintiffs  further  contend  that  774  feet  of  the  amount  of  said 
frontage  is  public  property  not  liable  for  such  special  as- 
sessment, and  should  not  be  counted  in  estimating  a  majority 
of  the  ownership  of  the  property  affected,  and  that,  after 
deducting  the  said  774  feet  frontage,  the  protesting  plain- 
tiffs constituted  a  majority  of  the  property  owners  affected 
by  such  special  assessment,  and  that  by  reason  thereof  the 
defendant,  its  city  council  and  officers,  had  no  authority  or 
jurisdiction  to  proceed  with  or  complete  said  special  assess- 
ment. In  this  contention  we  are  of  the  opinion  that  the  plain- 
tiffs are  in  error.  It  appears  from  the  record  that,  of  the 
said  774  feet  claimed  to  be  exempt  from  said  special  assess- 
ment, 225  feet  thereof  belongs  to  the  United  States,  and  that 
the  remaining  549  feet  belongs  to  the  city  of  Deadwood,  the 
school  district  of  Deadwood,  and  Lawrence  county;  and, 
while  we  are  of  the  opinion  that  the  225  feet  owned  by  the 
United  States  government  is  exempt  from  said  special  assess- 
ment, we  are  also  of  the  opinion  that  the  property  fronting 
on  such  pavement  owned  by  Lawrence  county,  the  school 
district  of  Deadwood,  and  the  city  of  Deadwood  is  not 
exempt.  A  special  assessment  for  a  local  improvement  by 
a  municipal  corporation  against  the  property  of  the  county 
or  municipality  is  not  within  the  meaning  of  section  5,  article 
11,  state  constitution,  providing  that  the  property  of  the  state, 
county,  and  municipal  corporations,  both  real  and  personal, 
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shall  be  exempt  from  taxation.  It  has  been  held  by  this 
court  (Winona  &  St.  P.  Ry.  Co.  v.  Watertown,  1  S.  D.  46, 
4  N.  \V.  1072)  that  special  assessment  for  local  street  im- 
provement is  not  taxation.  It  has  been  held  in  many  other 
jurisdictions  under  similar  provisions  that  special  assessment 
for  local  improvement  is  '*'*^  not  taxation,  and  that  such 
special  assessment  is  not  in  conflict  with  a  constitution  or 
statute  exempting  such  property  from  taxation:  McLean 
County  V.  Bloomington,  106  111.  209;  Adams  Co.  v.  Quincy, 
130  III.  566,  22  N.  E.  624,  6  L.  R.  A.  155,  and  note;  Children's 
Mission  v.  Mayor,  116  Mass.  181 ;  Sioux  City  v.  School  Dist., 
55  Iowa,  150,  7  N.  W.  488;  Edwards  &  Walsh  C.  Co.  v. 
Jasper  Co.,  117  Iowa,  365,  94  Am.  St.  Rep.  301,  90  N.  W. 
1006;  Washburn  M.  0.  Asylum  v.  Minnesota,  73  Minn.  343, 
76  N.  W.  204;  New  Orleans  v.  Warner,  175  U.  S.  120,  20  Sup. 
Ct.  Rep.  44,  44  L.  ed.  96 ;  Yates  v.  Milwaukee,  92  Wis.  352, 
66  N.  W.  248.  In  McLean  County  v.  Bloomington,  106  111. 
209,  it  is  held  that  the  municipality  was  authorized  to  make 
special  assessment  for  local  improvements,  without  restriction 
to  the  ownership  of  the  property  to  be  assessed.  The  power 
conferred  upon  cities  to  make  special  assessments  under  sec- 
tion 1299,  Revised  Political  Code,  is  not  restricted  as  to  the 
ownership  of  the  property  against  which  the  levy  may  be 
made. 

It  is  further  contended  by  the  appellants  that,  when  the 
resolution  to  declare  the  said  public  improvement  necessary 
was  before  the  city  council,  no  yea  and  nay  vote  was  taken 
upon  the  passage  of  said  resolution,  as  required  by  section 
1209,  Revised  Political  Code;  but  in  this  contention  we  are 
of  the  opinion  that  the  appellants  are  in  error.  It  appears 
from  the  record  that  the  city  auditor  made  the  following  en- 
try in  the  minutes  of  the  proceedings  relative  to  the  passage 
of  said  resolution:  "Roll  was  called  on  the  above  resolution, 
with  the  following  result:  Members  voting  in  favor  of  said 
resolution :  Messrs.  Fargo,  Croghan,  Benner,  Moffitt,  Schlicht- 
ing,  Seim,  Treber,  and  Hogarth.  The  entire  council  being 
present  and  voting,  the  resolution  was  declared  passed."  It 
was  held  in  the  case  of  Milbank  v.  Western  Surety  Co.,  21 
S.  D.  261,  111  N.  W.  561,  that  a  resolution  with  the  same 
record  thereof  as  in  the  case  at  bar  was  in  substantial  com- 
pliance with  section  1209,  Revised  Political  Code.  It  ap- 
pears from  the  record  that  the  city  of  Deadwood  has  eight 
members  of  the  council.  It  appears  that  eight  members 
voted  in  favor  of  this  resolution.  That  is  equivalent  to  stat- 
ing that  eight  members  voted  yea. 

Plaintiffs  attack  the  "front-foot"  rule  for  computing  the 
amount  of  the  special  assessment  against  each  parcel  of  land 
as  unequal  •*"**  and  unjust.  The  "front-foot"  rule  is  es- 
tablished by  the  statute  of  this  state  (Rev.  Pol.  Code,  sec. 
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1304),  and  the  following  of  any  other  rule  of  computation 
would  be  invalid:  Bluffton  v.  Miller,  33  Ind.  App.  521,  70 
N.  E.  989.  The  constitutionality  of  the  "front-foot"  rule 
has  many  times  been  assailed  in  other  jurisdictions,  and  the 
great  weight  of  authority  seems  to  be  in  favor  of  its  validity : 
28  Cyc.  1157.  The  identical  statute  exists  in  North  Dakota, 
and  was  assailed  in  Rolph  v.  Fargo,  7  N.  D.  640,  76  N.  W. 
242.  42  L.  R.  A.  646,  and  again  in  Webster  v.  Fargo,  9  N.  D. 
208,  82  N.  W.  732,  56  L.  R.  A.  156,  and  by  able  and  exhaustive 
opinions  held  constitutional. 

Appellants  further  contend  that  the  special  assessment  in 
question  is  void,  because  more  than  one  street,  and  streets 
of  different  widths,  were  included  in  the  resolution  and  in 
the  same  paving  district.  In  this  contention  we  are  of  the 
opinion  that  appellants  are  right.  This  species  of  special 
taxation,  under  whatever  rule,  is  fraught  with  such  oppor- 
tunities of  confiscation  and  inequality  that  justice  to  property 
owners  demands  that  statutes  on  this  subject  should  receive 
a  strict  construction,  and  that  every  statutory  requirement 
should  be  strictly  complied  with,  and  construed  to  the  end 
that  inequalities  and  confiscations  should  be  reduced  to  the 
minimum.  We  are  of  the  opinion  that  under  section  1303, 
Revised  Political  Code,  no  authority  or  power  is  granted  to 
include  more  than  one  street  in  a  single  pavement  improve- 
ment or  district.  The  language  of  the  statute  is:  ''Whenever 
a  city  council  shall  deem  it  necessary  to  pave  ....  or  other- 
wise improve  any  street,  alley,  or  highway  ....  within  the 
city  limits,  for  which  a  special  assessment  is  to  be  levied,  the 
city  council  shall  by  resolution  declare  such  work  or  improve- 
ment necessar3^"  AVe  think  the  legislature  used  the  singu- 
lar "street"  advisedly  and  intentionally,  and  could  not  have 
intended  that  two  or  more  streets  of  unequal  widths  might 
be  coupled  together  and  made  to  constitute  a  single  assess- 
ment district,  thereby  compelling  the  property  owner  of  a 
little,  narrow,  cross  or  side  street  to  pay  a  portion  of  the 
expense  of  paving  the*  big,  wide  main  street:  Hutchinson 
V.  Omaha,  52  Neb.  345,  72  N.  W.  218.  It  appears  from  the 
record  that  the  paved  portion  of  West  Lee  street  is  eight 
feet  wide,  and  that  the  paved  portion  of  INIain  ^*^  street  is 
forty-three  feet  wide,  and  that  the  actual  cost  of  pavement 
varied  from  $1.60  per  front  foot  on  West  Lee  to  $9.49  on 
Main;  but  by  including  all  these  streets  together  in  one  pav 
ing  district,  and  dividing  the  total  expense  by  the  total  num- 
ber of  front  feet  on  all  the  streets  included  in  the  district, 
the  average  cost  per  front  foot  is  $7.64.  A  party  owning  a 
twenty-five  foot  lot  facing  Main  street,  and  also  abutting 
lengthwise  100  feet  on  West  Lee  street,  would  pay  $055  special 
assessment,  while  his  neighbor,  on  an  inside  lot,  of  the  same 
size,  facing  on  Main  street,  would  pay  $191.     The  party  whose 
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lot  abutted  lengthwise  on  "West  Lee  street,  would  pay  $60t 
more  than  the  cost  of  the  100-foot  pavement  abutting  on 
West  LfCe  street,  and  which  $60:1  would  go  to  pay  the  expense 
of  paving  on  Main  or  other  wider  street.  We  are  of  the 
opinion  that  the  legislature  never  contemplated  any  such  in- 
equality, and  that  no  more  than  one  street  should  be  included 
in  a  single  paving  district.  In  some  jurisdictions  it  is  held 
that  streets  of  different  widths  may  be  joined  in  one  improve- 
ment district.  In  speaking  of  this  rule  in  Illinois,  the  court, 
in  Springfield  v.  Green,  120  111.  269,  11  N.  E.  261,  and  in 
Wilbur  v.  Springfield,  123  111.  395,  14  N.  E.  871,  says: 
"While  many  streets  and  parts  of  streets  are  embraced  in  one 
scheme  of  improvement  adopted  in  the  city,  yet  we  regard 
them  as  parts  of  the  same  improvement.  The  city  authori- 
ties, in  adopting  the  ordinance,  must  have  found  as  a  matter 
of  fact  that  these  streets  were  all  similarly  situated  with  re- 
spect to  the  improvement  proposed,  so  as  to  justify  the  treat- 
ment of  them  as  one  single  improvement.  They  were  all  to 
be  paved  with  the  same  material  in  the  same  manner,  and 
the  fact  that  there  was  a  difference  of  a  few  feet  in  the  width 
of  some  of  them,  in  our  opinion,  would  make  no  difference." 
But  if  such  streets  were  so  situated  as  not  to  justify  such 
procedure,  by  not  being  similarly  situated  and  the  difference 
in  width  being  very  materially  different,  the  Illinois  court 
does  not  state  what  the  rule  would  be.  This  rule  in  Illinois 
seems  to  be  hedged  around  and  qualified  by  such  conditions 
that  would  make  it  inapplicable  to  the  case  at  bar. 

It  is  contended  further  by  appellants  that  the  resolution 
by  which  the  said  special  assessment  was  declared  to  be  neces- 
sary did  ^'*^  not  sufficiently  describe  the  improvement  of 
work  to  be  done,  in  that  it  did  not  specify  the  thickness  of  the 
concrete  foundation  or  the  height  of  the  curbing,  While  sec- 
tion 1303  does  not  prescribe  what  the  form  or  substance  of 
the  resolution  shall  be,  yet  it  seems  to  be  generally  held,  in 
the  absence  of  statutory  requirement,  that  the  resolution  must 
reasonably  inform  the  property  owner  that  he  is  to  be  as- 
sessed, and  must  describe  generally  the  nature  and  extent  of 
the  improvement,  and  the  resolution  may  refer  to  plans  and 
specifications  on  file.  If  the  improvement  is  a  sewer,  the 
diameter  should  be  stated,  and  if  a  curbing,  the  height,  length 
and  thickness,  so  that  the  property  owner  might  determine 
for  himself  what  the  probable  expense  might  be,  in  order  that 
he  might  determine  whether  or  not  to  enter  protest  against 
the  improvement:  28  Cyc.  981;  Atlanta  v.  Gabbett,  93  Ga. 
266,  20  S.  E.  306 ;  Holden  v.  Chicago,  172  111.  263,  50  N.  E. 
181.  Although  this  last  case  is  based  upon  a  statute  of  Illi- 
nois requiring  that  the  ordinance  should  show  the  nature 
and  description  of  the  improvement,  still  this  statute  is  the 
same  as,  and  is  not  broader  or  different  than,  the  rule  in  the 
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absence  of  such  a  statute  prescribing  such  form.  We  are  of 
the  opinion  that  this  objection  to  the  said  resolution  is  well 
taken — that  a  resolution  of  this  character  should  specify  the 
extent  of  the  work  or  improvement,  by  showing  height,  width 
and  thickness,  or  should  appropriately  refer  to  the  plans  and 
specifications  therefor  then  on  file.  The  matter  of  the  height 
or  thickness  goes  to  the  extent  of  the  improvement,  and  should 
be  stated  in  the  resolution. 

It  is  next  contended  by  the  appellants  that  the  assessments 
in  question  are  void  because  the  city  auditor  did  not  have  on 
file  an  estimate  of  the  work  to  be  done.  Section  12-16,  Re- 
vised Political  Code,  provides  that:  "The  city  auditor  shall 
make  or  cause  to  be  made  an  estimate  of  the  work  proposed 
to  be  done  by  the  city,  ....  and  before  the  levy  by  the  city 
council  of  any  special  tax  upon  property  in  the  city,  of  any 
part  thereof,  shall  report  to  the  city  council  a  schedule  of  all 
parcels  or  lots  of  land  which  may  be  subjected  to  the  proposed 
special  tax  or  assessment,  and  also  the  amount  of  such  special 
tax  or  assessment  which  it  may  be  necessary  to  levy  on  such 
lots  and  parcels  of  land."  This  section  of  our  statute.  ^^"^  by 
its  express  terms,  is  a  component  part  of  and  relates  to  the 
procedure  of  special  assessments,  and  should  be  construed  in 
connection  with  all  the  other  parts  of  the  statute  relating  to 
that  subject.  It  seems  to  be  generally  held  that  a  statutory 
provision  of  this  character  is  mandatory,  and  constitutes  a 
condition  precedent  to  the  making  of  such  special  assessment : 
28  Cyc.  986;  Hentig  v.  Gilmore,  33  Kan.  234,  6  Pac.  304; 
Moss  V.  Fairbury,  66  Neb.  671,  92  N.  W.  721 ;  Pound  v.  Chip- 
pewa Co.,  43  Wis.  63;  Boonville  v.  Cosgrove  (Mo.  App.), 
95  S.  W.  314;  Dallas  v.  Atkins  (Tex.  Civ.  App.),  32  S.  W. 
780;  Ives  V.  Irey,  51  Neb.  136,  70  N.  W.  961;  Henderson  v. 
Omaha,  60  Neb.  125,  82  N.  W.  315;  Kirksville  v.  Coleman, 
103  Mo.  App.  215,  77  S.  W.  120 ;  Paterson  etc.  Rv.  Co.  v.  Nut- 
ley,  72  N.  J.  L.  123,  59  Atl.  1032.  The  plain  import  of  the 
statute  is  that  before  any  levy  is  made  the  city  auditor  shall 
make  a  schedule  showing  all  lots  of  land  against  which  the 
assessrnent  or  levy  is  to  be  made,  and  showing  an  estimate 
of  the  amount  which  it  may  be  necessary  to  assess  against 
each  lot.  This  must  be  done  while  the  matter  is  in  the  "pro- 
posed" stage,  and  as  a  necessary  step  preceding  the  levy. 
The  utility  and  purpose  of  such  schedule  is  ol)vious.  It  fur- 
nishes a  basis  for  the  contract  and  levy,  and  after  having 
been  made  becomes  a  public  record  for  the  inspection  of  in- 
terested parties,  that  they  may  be  informed  as  to  what  is 
proposed  to  be  done,  what  the  estimated  cost  of  the  improve- 
ment will  be,  and  what  property  is  proposed  to  be  taxed. 
This  schedule  or  estimate,  thus  prepared  by  the  auditor,  by 
the  express  terms  of  the  statute  mast  be  certified  under  oath 
of  the  auditor,  and  is  the  prima  facie  evidence  of  what  prop- 
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erty  is  liable  to  the  special  assessment.  From  the  record  it 
appears  that  no  schedule  of  estimate,  as  required  by  section 
1246  or  otherwise,  was  ever  made  or  kept  on  file  by  the  cits- 
auditor,  and  we  are  of  the  opinion  that  without  such  schedule 
and  estimate  the  said  contract  and  special  assessments  are 
absolutely  void. 

It  is  further  contended  by  appellants  that  the  resolution  de- 
claring the  said  pavement  necessary,  passed  April  8,  1907,  and 
under  which  said  contract  was  made  and  said  work  done,  was 
repealed  by  a  subsequent  resolution,  passed  June  3d  follow- 
ing; but  we  are  inclined  to  the  view  that  the  subsequent  reso- 
lution was  intended  as  supplementary  or  amendatory  to  the 
resolution  of  April  8th. 

*****  It  is  contended  by  respondents  that  some  of  the  ques- 
tions raised  by  appellants  in  their  briefs  are  not  sufficiently 
raised  by  proper  assignment  of  error;  and,  while  the  assign- 
ments of  error  are  not  so  specific  in  some  particulars  as  they 
might  be,  yet  we  are  of  the  opinion  that  the  assignments  of 
error  are  sufficient  to  raise  all  the  questions  passed  upon  by 
this  decision. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded,  and  the  circuit  court  is  hereby  ordered  and  directed 
to  enter  judgment  permanently  enjoining  the  collection  of  said 
special  assessments. 


As  to  Whether  Property  of  the  United  States,  Though  "Exempt  from 
Taxation,  is  Exempt  from  liability  for  local  assessments,  see  the  note  to 
Herrick  &  Stevens  v.  Sargent  &  Lahr,  132  Am.  St.  Eep.  307. 

For  the  Distinction  Betioeen  Taxes  and  Assessments,  see  Eeinkon  v. 
Fuehring,  130  Ind.  382,  30  Am.  St.  Rep.  247;  notes  to  Board  of  Com- 
missioners etc.  V.  Ottawa,  33  Am,  St.  Eep.  410;  Herrick  &  Stevens  v. 
Sargent  &  Lahr,  132  Am.  St.  Eep.  308.  The  exemption  of  property 
from  taxation  does  not  include  its  exemption  from  special  assessments 
for  street  improvements:  Edwards  etc.  Co.  v.  Jasper  County,  117  Iowa, 
365,  94  Am.  Si  Eep.  301. 

Assessments  for  Local  Improvements  Against  Abutting  Property  in 
Proportion  to  Frontage  are  valid  and  constitutional:  Northern  Pac.  Ey. 
Co.  V.  City  of  Seattle,  46  Wash.  674,  123  Am.  St.  Eep.  955.  As  to 
when  an  assessment  on  the  front-foot  rule  is  invalid,  see  Adams  v. 
Shelbyville,  154  Ind.  467,  77  Am.  St.  Eep.  484;  Huteheson  v.  Storrie, 
92  Tex.  685,  71  Am.  St.  Eep.  884;  Hayes  V.  Douglas  County,  92  Wis. 
429,  53  Am.  St.  E©p.  926. 
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SIEMERS  V.  MEEME   MUTUAL  HOME   PROTECTION 
INSURANCE  COMPANY. 

[143  Wis.  114,  126  N.  W.  669.] 

FIBE  INSURANCE— Ownership  of  Property— Waiver  of  Con- 
dition.— Where  at  the  time  a  policy  was  written  the  secretary  of  the 
insurer  knew  that  the  title  to  property  insured  in  the  name  of  a  widow 
stood  in  her  children,  subject  to  her  rights  of  dower  and  homestead,  a 
provision  that  all  property  must  be  insured  in  the  names  of  all  the 
owners  will  be  deemed  to  have  been  waived,     (p.  1087.) 

FIRE  INSURANCE — Increased  Risk — Proximate  Cause  of 
Loss. — A  finding  of  the  jury  that  the  running  of  a  steam  engine  with- 
out a  spark-arrester  did  not  increase  the  risk  will  be  sustained,  where 
there  was  no  evidence  to  show  that  the  removal  of  the  spark-arrester 
was  the  proximate  cause  of  the  fire.     (p.  1087.) 

FIRE  INSURANCE — Ordinary  Risks  Covered  by  Policy. — 
People  insure  against  their  own  negligence  as  well  as  that  of  their 
neighbors,  and  against  those  untoward  events  which  human  foresight 
is  unable  to  prevent;  against  accidents  which  cannot  be  avoided  and 
from  acts  of  omission  or  commission  on  their  part  which  might  have 
been  guarded  against,  and  the  dangers  of  carrying  on  of  business 
operations  in  the  ordinary  way,  and  such  must,  in  general,  be  con- 
sidered a  necessary  part  or  incident  of  the  risk  which  the  insurer  has 
undertaken  to  bear.     (p.  1088.) 

FIRE  INSURANCE — Extraordinary  or  Increased  Risk. — A  pro- 
vision, or  condition  avoiding  a  policy  if  the  risk  is  increased  means 
that  the  insured  shall  not  allow  or  permit  a  change  to  be  made  in  the 
6'tructure,  nature,  or  habitual  use  of  the  insured  property  materially 
different  from  that  which  the  insurer  has  agreed  to  undertake.  But 
trivial  or  temporary  variations  in  the  risk,  incident  to  the  ordinary  use 
of  the  property,  are  presupposed  by  the  contracting  parties  to  be  likely 
to  occur,     (p.'lOSS.) 

FIRE  INSURANCE — Increased  Risk — Use  of  Steam  Engine. — 
Insurance  must  be  presumed  to  be  made  with  reference  to  the  char- 
acter of  the  property  insured  and  to  the  owner's  use  of  it  in  tlie  ordi- 
nary way  and  for  the  purpose  for  which  the  property  is  ordinarily 
held  and  used,  and  therefore,  the  use  of  a  steam  engine  for  the  cutting 
of  ensilage,  such  being  ordinary  and  usual  in  running  a  farm,  cannot 

(1083) 
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be  considered  to  have  increased  the  risk  contemiplated  by  a  policy  of 
insurance  on  farm  buildings,  within  the  meaning  of  a  provision  that 
an  increase  of  risk  shall  avoid  the  policy,     (pp.  1088,  1089.) 

FIRE  INSX7RANCE — Use  of  Steam  Engine. — A  Clause  in  a  fire 
insurance  policy  prohibiting  the  use  of  "steam-threshing  machines" 
without  certain  precautions  docs  not  prohibit  the  use  of  steam-thresh- 
ing machine  engines  for  purposes  other  than  threshing,  but  does  pro- 
hibit the  use  of  such  engines  for  such  other  purposes  without  the 
required  precautions,     (p.  1089.) 

FIRE  INSURANCE — Saving  and  Preservation  of  Property. — 
A  provision  in  a  fire  insurance  policy  that  "it  shall  be  the  duty  of  the 
insured  to  use  their  best  endeavors  for  saving  and  preserving  the 
property"  defines  the  duty  of  the  insured  when  the  property  covered 
by  the  policy  is  on  fire,  or  when  it  is  so  menaced  by  fire  in  its  vicinity 
that  damage  is  likely  to  result,  and  does  not  apply  to  some  action 
by  which  the  risk  of  the  property  taking  fire  might  be  increased, 
(pp.  1089,  1090.) 

TRIAIj — Order  of  Proof  in  Discretion  of  Court. — It  is  not  error 
for  the  court  to  allow  the  plaintiff,  after  the  close  of  the  defendant's 
case,  to  prove  a  fact  he  should  have  proved  as  part  of  his  case  in 
chief.  Such  matters  rest  in  the  sound  discretion  of  the  trial  court, 
(p.  1090.) 

Hougen  &  Brady,  for  the  appellant. 

Nash  &  Nash,  for  the  respondents. 

^^^  BARNES,  J.  The  plaintiff  Ida  Siemers  is  the  mother 
of  Fred  and  Edward  F.  Siemers,  her  eoplaintiffs.  F.  A.  Sie- 
mers, the  husband  and  father,  died  intestate  on  March  29, 
1896,  leaving  six  children  and  the  widow  living.  The  estate 
was  administered  in  the  county  court,  and  in  1900  the  lands 
and  personal  property  were  assigned  to  the  six  children  sub- 
ject to  the  homestead  and  dower  rights  of  the  widow.  The 
farm  and  personal  property  were  occupied  and  used  by  the 
widow  until  December  1,  1903,  when  she  leased  the  farm  to 
her  two  sons,  who  are  her  eoplaintiffs  herein.  On  December 
11,  1908,  the  widow,  by  bill  of  sale,  sold  the  farm  machinery, 
grain,  hay,  and  livestock  to  her  two  sons,  Fred  and  Edward  F. 
Siemers.  On  July  28,  1903,  said  widow  applied  to  the  de- 
fendant company  for  a  policy  of  insurance  for  a  term  of 
five  years  in  the  sum  of  six  thousand  dollars  covering  farm 
buildings,  hay,  grain,  farm  implements,  livestock,  and  house- 
hold goods,  which  policy  was  thereafter  issued  to  the  plaintiff 
Ida  Siemers.  The  defendant  is  a  town  mutual  insurance 
company.  On  January  18,  1904,  the  widow  assigned  her 
rights  in  the  insurance  policy  to  her  sons  Fred  and  Edward 
F.,  except  in  so  far  as  it  covered  buildings,  household  goods, 
wearing  apparel,  provisions,  and  musical  instruments,  which 
assignment  was  approved  by  the  defendant.  All  of  the 
buildings  insured  were  located  on  the  homestead  forty. 

On  September  27,  1907,  the  plaintiffs  Fred  and  Edward 
***  F.  Siemers  were  cutting  ensilage,  the  power  used  to  drive 
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the  feed-cutter  being  a  steam  engine  ordinarily  used  for  the 
purpose  of  running  a  threshing  machine.  The  smokestack  of 
the  engine  where  it  was  set  in  place  was  twenty  feet  distant 
from  the  nearest  corner  of  an  adjacent  building.  The  engine 
was  a  wood  burner.  The  fire  occurred  shortly  after  the 
workmen  went  into  the  house  to  dinner.  Some  minutes 
before  quitting  at  noon,  the  plaintiff  Edward  F.  Siemers  took 
the  spark-arrester  out  of  the  smokestack  of  the  engine  and 
operated  the  same  without  the  use  of  the  screen  or  spark- 
arrester,  and  left  the  engine  with  the  spark-arrester  removed 
when  he  and  the  others  went  in  to  dinner.  Very  shortly 
after  the  parties  went  to  dinner  the  fire  was  discovered  in  a 
barn  about  sixty  feet  distant  from  the  smokestack  of  the 
engine.  All  of  the  farm  buildings  were  destroyed  and  most 
of  the  personal  property.  On  the  trial  there  was  no  contro- 
versy as  to  the  amount  of  the  loss. 

The  defendant,  after  receiving  notice  of  the  loss,  proceeded 
to  investigate  the  same,  all  nine  of  its  directors  being  present 
on  the  twenty-seventh  day  of  September,  1907,  when  such 
investigation  was  being  carried  on.  Some  testimony  was 
taken,  and  it  was  unanimously  decided  by  the  directors  that 
the  company  was  not  liable  for  the  loss  because  "no  watchman 
had  been  employed,  and  because  the  spark-catcher  was  re- 
moved from  the  engine  while  the  same  was  in  operation.  On 
October  2,  1907,  two  of  the  plaintiffs  were  notified  of  such 
conclusion,  the  grounds  stated  in  the  letter  of  notification 
being  that  plaintiffs  did  not  "comply  with  our  by-laws,  sec- 
tion 21,  as  to  a  watchman,  and  by  removing,  the  spark-catcher 
while  the  engine  was  in  operation." 

The  plaintiff  Ida  Siemers  brought  an  action  to  recover  the 
sum  of  four  thousand  one  hundred  dollars,  because  of  loss  on 
the  items  of  property  insured  in  her  name,  consisting  of  the 
various  buildings  and  household  furniture,  wearing  apparel, 
and  musical  instruments.  The  plaintiffs  Fred  Siemers  and 
Edward  F.  Siemers  ^^''^  commenced  another  action  against 
the  defendant  to  recover  the  sum  of  nineteen  hundred  dol- 
lars because  of  the  loss  of  certain  personal  property  con- 
sisting of  hay,  grain,  farming  utensils,  and  livestock.  The 
actions  were  consolidated.  On  the  part  of  the  defendant  it 
was  contended  on  the  trial  that  it  was  not  liable  because 
(1)  the  property  was  not  insured  in  the  name  of  the  owner 
as  required  by  the  terms  of  the  policy;  (2)  because  the  risk 
was  increased  by  placing  and  operating  an  engine  at  the  time, 
in  the  manner,  and  for  the  purpose  for  which  it  was  oper- 
ated, in  violation  of  the  terms  of  the  policy;  (3)  because  the 
insured  violated  the  clause  in  the  policy  requiring  the  insured 
to  use  their  best  endeavors  for  saving  and  preserving  the 
property ;  (4)  because  the  insured  failed  to  keep  a  watchman 
around  the  engine  as  required  by  the  terms  of  the  policy. 
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The  jury  found  (1)  that  at  the  time  the  policy  in  suit  was 
issued  William  Fenn,  the  secretary  of  the  company,  who 
issued  the  policy,  Icnew  that  the  children  of  the  plaintiff 
Ida  Siemers  were  the  owners  of  the  lands  on  which  the 
insured  buildings  stood,  subject  to  her  dower  and  homestead 
rights  in  said  lands  as  widow;  (2)  that  the  removal  of  the 
spark-arrester  from  the  smokestack  on  the  day  of  the  fire, 
and  the  subsequent  operation  of  the  engine  for  a  period  of 
five  or  six  minutes  without  the  arrester,  under  the  existing 
circumstances,  did  not  materially  increase  the  risk;  (3)  that 
the  removal  of  such  spark-arrester  and  the  subsequent  oper- 
ation of  the  engine  while  it  was  removed  did  not  constitute 
failure  on  the  part  of  the  insured  to  exercise  ordinary  care; 
(4)  that  one  Louis  Voss  acted  for  plaintiffs  in  the  capacity 
of  watchman  in  attendance  to  watch  the  engine  during  all 
the  time  it  was  in  operation  on  the  forenoon  of  the  day  on 
which  the  fire  occurred. 

On  the  verdict  so  returned,  judgment  was  rendered  in 
favor  of  the  plaintiff  Ida  Siemers  for  three  thousand  four 
hundred  and  forty-one  dollars  and  ninety  cents  damages, 
with  interest  and  costs,  and  in  favor  of  the  plaintiffs  Fred 
^^^  and  Edward  F.  Siemers  for  fourteen  hundred  and  six  dol- 
lars, together  with  interest  and  costs.  From  the  judgment  so 
entered  this  appeal  is  taken. 

The  appellant  contends  that  the  policy  of  insurance  became 
void  because  the  following  clause  found  therein  was  violated 
by  the  insured:  "All  property  must  be  insured  in  the  names 
of  all  the  owners,  and  the  application  must  state  the  name 
of  each  owner  or  the  policy  will  be  void." 

In  this  ease  the  insured  buildings,  being  a  part  of  the  home- 
stead, descended  to  the  widow  during  widowhood:  Stats. 
1898,  sec.  2271.  Whether  it  was  a  violation  of  the  terms  of 
the  insurance  contract  to  insure  the  property  in  her  name, 
rather  than  in  the  joint  names  of  the  widow  and  the  remain- 
dermen, is  a  doubtful  question  in  view  of  the  following  cases 
decided  in  this  court:  Johannes  v.  Standard  *^^  Fire  Office, 
70  Wis.  196,  5  Am.  St.  Rep.  159,  35  N.  W.  298 ;  Vankirk  v. 
Citizens'  Ins.  Co.,  79  Wis.  627,  48  N.  W.  798;  Carey  v.  Liver- 
pool &  L.  &  G.  Ins.  Co.,  92  Wis.  538,  66  N.  W.  693 ;  Schultz  v. 
Caledonian  Ins.  Co.,  94  Wis.  42,  68  N.  W.  414 ;  Davis  v.  Pio- 
neer F.  Co.,  102  Wis.  394,  78  N.  W.  596 ;  Matthews  v.  Capital 
F.  Ins.  Co.,  115  Wis.  272,  91  N.  W.  675;  Wolf  v.  Theresa 
Village  Mut.  F.  Ins.  Co.,  115  Wis.  402,  91  N.  W.  1014;  Evans 
v.  Crawford  County  F.  Mut.  F.  Ins.  Co.,  130  Wis.  189,  118 
Am.  St.  Rep.  1009,  109  N.  W.  952,  9  L.  R.  A.,  N.  S.,  485.  It 
is  unnecessary  to  decide  the  point. 

The  jury  found  that  William  Fenn,  the  secretary  of  the 
defendant  company,  who  wrote  the  policy  in  suit,  knew  at 
the  time  the  policy  was  written  that  the  children  of  the 
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plaintiff  Ida  Siemers  were  the  owners  of  the  real  estate 
insured,  subject  to  the  homestead  and  doAver  rights  of  said 
plaintiff.  Appellant's  counsel  vigorously  attack  this  finding 
as  not  being  supported  by  the  evidence.  The  evidence  was 
sufficient  to  warrant  the  jury  in  reaching  the  conclusion 
which  it  did  reach,  Mr.  Fenn  was  a  near  neiglibor  of  the 
insured  for  many  years,  and  it  would  not  be  at  all  remark- 
able that  he  should  know  or  be  entirely  satisfied  as  to  where 
the  title  to  the  property  rested,  and  he  testified  that  as  a  mat- 
ter of  fact  he  did  know  when  he  wrote  the  policy.  Tliat 
such  knowledge  was  an  effectual  waiver  of  the  requirement 
of  the  insurance  company,  as  regards  title  to  the  insured  real 
property,  is  established  beyond  cavil.  Many  of  the  cases  so 
holding  are  cited  in  Metcalf  v.  Mutual  F.  Ins.  Co.,  132  Wis. 
67,  73,  112  N.  W.  22.  Other  cases  to  the  same  effect  are 
McFetridge  v.  American  F.  Ins.  Co.,  90  Wis.  138,  62  N.  W. 
938;  Goss  v.  Agricultural  Ins.  Co.,  92  Wis.  233.  65  N.  W. 
1036;  Schultz  v.  Caledonian  Ins.  Co.,  94  Wis.  42,  68  N.  W. 
414;  St.  Clara  F.  Acad.  v.  Northwestern  Nat.  Ins.  Co.,  98 
Wis.  257,  73  N.  W.  767. 

2.  It  is  next  urged  that  by  placing  and  operating  the 
engine  ^^^  at  the  time,  in  the  manner,  and  for  the  purpose 
for  which  it  was  operated,  the  policy  became  void  because 
the  following  provision  of  the  insurance  contract  was  vio- 
lated: "If  ...  .  the  risk  should  be  increased  by  any  means 
whatever  within  the  control  of  the  assured,  or  be  occupied  in 
any  way  whatever  so  as  to  render  the  risk  more  hazardous 
than  at  the  time  of  insuring,  such  insurance  shall  be  void  and 
of  no  effect." 

The  contention  is  that  the  foregoing  clause  in  the  insur- 
ance policy  was  violated  in  two  respects:  (1)  By  running 
the  engine  for  a  few  minutes  without  the  spark-arrester;  and 
(2)  because  of  running  the  engine  at  all  for  the  purpose  of 
cutting  ensilage.  The  jury  found  that  the  risk  was  not  in- 
creased because  of  running  the  engine  without  the  spark- 
arrester.  There  was  very  little  evidence  introduced  on 
either  side  bearing  on  the  question,  and  there  is  no  evidence 
to  show  that  the  removal  of  the  spark-arrester  was  the  prox- 
imate cause  of  the  fire.  This  court  would  not  be  warranted 
in  setting  the  finding  aside. 

The  second  objection  presents  a  much  broader  proposition 
and  necessitates  a  construction  of  the  policy.  There  was  no 
direct  evidence  in  the  case  as  to  what  caused  the  fire.  The 
inference  is  strong  that  the  steam  engine  was  responsible  for 
it.  If  so,  if  the  engine  had  not  been  operated,  the  fire  would 
not  have  occurred.  Therefore,  by  operating  the  engine,  the 
plaintiff's  increased  the  fire  hazard  and  they  cannot  recover. 
Such  is  the  construction  which  the  defendant  now  places  on 
its  contract,  although  it  did  not  so  construe  it  when  it  do- 
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clined  to  pay  the  loss,  and  such  is  the  construction  which  it 
asks  the  court  to  place  thereon.  The  provision  is  one  com- 
monly found  in  policies  of  insurance,  and  is  in  substance 
embodied  in  the  standard  fire  insurance  policy  adopted  by 
the  legislature  of  Wisconsin:  Stats.  1898,  sec.  1941 — 46. 
People  insure  against  their  own  negligence  as  well  as  that  of 
their  neighbors,  and  against  those  untoward  events  which 
human  ^^^  foresight  is  unable  to  prevent.  Farmers  have 
little  to  apprehend  in  the  way  of  fire  hazard  from  neighbor- 
ing property.  Their  losses  occur  from  accidental  causes 
which  cannot  be  avoided  and  from  acts  of  omission  or  com- 
mission on  their  part  which  might  have  been  guarded  against. 
It  is  safe  to  say  that  by  far  the  larger  proportion  of  losses 
occur  from  the  causes  last  named.  If  a  fire  is  started  by 
reason  of  an  additional  stove  being  set  up  after  a  policy  is 
written,  or  by  reason  of  the  lighting  of  a  match  or  the  build- 
ing of  a  mosquito  smudge,  or  the  use  of  a  kerosene  lantern 
around  outbuildings,  has  the  insured  increased  the  risk  by  a 
means  within  his  control  and  thus  forfeited  his  right  to  re- 
cover? Owners  of  farm  property  hardly  understand  that  by 
insuring  their  property  they  are  debarring  themselves  of  the 
right  of  carrying  on  their  operations  in  the  ordinary  way. 

Fire  hazard  is  a  variable  quantity.  It  changes  constantly 
from  day  to  day,  and  sometimes  imperceptibly,  from  the 
operation  of  the  laws  of  nature  and  from  various  circum- 
stances beyond  the  control  of  the  insured.  Such  influences 
must,  in  general,  unless  unusual  or  extraordinary,  be  consid- 
ered as  a  necessary  part  or  incident  of  the  risk  which  the 
insurer  has  undertaken  to  bear.  It  is  not  to  be  supposed 
that  the  insured  has  guaranteed  that  no  improvements  or 
changes  shall  be  made  anywhere  in  the  vicinity  of  the  insured 
property  during  the  life  of  the  insurance,  but  it  is  reasonable 
to  exact  an  obligation  from  him  that  he  shall  not  allow  or 
permit  a  change  to  be  made  in  the  structure,  nature  or 
habitual  use  of  the  insured  property  materially  different  from 
that  which  the  insurer  has  agreed  to  undertake:  Richards  on 
Insurance,  3d  ed.,  p.  329.  But  trivial  or  temporary  varia- 
tions in  the  risk  incident  to  the  ordinary  use  of  the  insured 
property  are  presupposed  by  the  contracting  parties  to  be 
likely  to  occur:  Kircher  v.  Milwaukee  M.  Mut.  Ins.  Co.,  74 
Wis.  470,  43  N.  W.  487,  5  L.  R.  A.  779.  Insurance  must  be 
presumed  to  be  made  with  reference  to  the  character  of  the 
property  insured  and  to  the  ^^^  owner's  use  of  it  in  the 
ordinary  way,  and  for  the  purpose  for  w^hich  such  property 
is  ordinarily  held  and  used,  or  to  cover  risks  incident  to  such 
use:  1  May  on  Insurance,  4th  ed.,  sec.  219,  and  cases  cited. 

It  is  a  matter  of  common  knowledge  that  cutting  fodder 
by  hand,  horse,  steam,  or  gas-engine  power  is  a  very  cus- 
tomary operation  on  farms.  We  think  that  when  tlio  contract 
was  made  it  was  fairly  within  the  contemplation  of  the  par- 
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ties  that  such  work  might  be  carried  on,  and  that  a  steam 
engine  might  be  employed  in  doing  such  work  unless  its  use 
was  specifically  forbidden  by  the  policy,  and  that  the  court 
committed  no  error  in  refusing  to  submit  a  question  to  the 
jury  asking  whether  the  risk  had  been  increased  by  its  use. 
The  clause  in  question  has  reference  to  some  permanent 
change  in  the  character  or  condition  of  the  insured  property, 
and  not  to  a  temporary  change  in  the  risk,  which  was  a  mere 
incident  to  the  ordinary  use  of  the  property. 

We  think  the  position  of  the  appellant  is  not  sound  for 
another  reason.  The  policy  expressly  provided  that  the  com- 
pany should  not  be  liable  for  loss  caused  by  the  use  of  steam- 
threshing  machines  unless  (1)  a  ladder  was  kept  between 
the  engine  and  the  separator;  (2)  one  barrel  of  water  and 
two  pails  were  kept  between  the  engine  and  the  barn  ready 
for  use;  and  (3)  a  watchman  was  always  in  attendance  to 
V.  atch  the  engine  during  its  operation.  The  policy  of  insur- 
ance should  be  liberally  construed  in  favor  of  the  insured, 
particularly  when  a  strict  construction  would  work  a  for 
feiture :  Redman  v.  Hartford  F.  Ins.  Co.,  47  Wis.  89,  32  Am. 
Eep.  751,  1  N.  W.  393;  19  Cyc.  656,  657,  and  cases  cited. 

It  is  apparent  that  the  hazard  which  the  defendant  sought 
to  minimize  was  the  use  of  steam  engines  around  farm  build- 
ings. While  the  policy  uses  the  w^ords  "steam-threshing 
machines,"  yet,  taking  the  provision  as  a  whole,  we  think 
it  was  its  intent  and  meaning  that  steam-threshing  machine 
engines  should  not  be  employed  in  the  ordinary  operations 
carried  on  around  farm  buildings  unless  the  required  precau- 
tions ^-^  were  taken.  This  is  a  fair  construction  of  the 
policy  to  the  insured  and  the  insurer.  It  seems  to  be  acqui- 
esced in,  to  some  extent,  at  least,  by  counsel  for  the  appellant, 
as  it  is  urged  as  one  of  the  grounds  of  error  that  no  recovery 
can  be  had  because  the  required  precautions  were  not  taken. 
The  converse  of  the  proposition  stated  would  be,  not  that  the 
use  of  steam  engines  was  forbidden  for  other  purposes  than 
threshing,  but  that  as  to  other  kinds  of  work  which  might  be 
done  by  them  the  precautions  stipulated  for  in  the  policy 
need  not  be  adopted. 

3.  It  is  next  claimed  that  the  plaintiffs  violated  the  fol- 
lowing clause  in  the  insurance  policy:  "In  case  of  fire  .... 
or  exposure  to  loss  or  damage  thereby,  it  shall  be  the  duty 
of  the  insured  to  use  their  best  endeavors  for  saving  and 
preserving  the  property." 

The  contention  is  that  by  taking  off  the  spark-arrester  the 
I)laintiffs  did  not  comply  with  the  foregoing  requirement. 
It  is  manifest  that  this  provision  defines  the  duty  of  the 
insured  when  the  property  covered  by  the  policy  is  on  fire, 
or  when  it  is  so  menaced  by  fire  in  its  vicinity  that  damage 
is  likely  to  result.     In  such  a  case  the  policy-holder  is  obli- 
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gated  to  minimize  his  damages  by  using  all  reasonable  efforts 
to  prevent  unnecessary  loss.  The  insured  did  their  full  duty 
under  this  clause  by  saving  all  of  the  insured  property  that 
they  could  after  they  discovered  the  fire. 

4.  It  is  further  urged  that  the  insured  violated  the  condi- 
tions of  the  policy  by  failing  to  keep  a  watchman,  a  barrel  of 
water  and  pails,  and  a  ladder  as  provided  thereby.  The  jury 
found  on  sufficient  evidence  that  a  watchman  was  employed 
as  required  by  the  policy.  The  evidence  to  show  that  a 
ladder,  an  abundance  of  water,  and  the  prescribed  number 
of  pails  were  provided  as  required  was  convincing  and  was 
uncontradicted,  and  as  to  such  requirements  the  evidence  pre- 
sented no  controversy  and  no  issue  was  raised  for  the  jury 
to  pass  upon. 

5.  It  is  also  argued  that  the  court  erred  in  permitting  the 
'^^  plaintiffs  to  introduce  evidence  that  was  not  rebuttal 
after  the  defendant  rested.  In  view  of  the  fact  that  the  evi- 
dence showed  the  condition  of  the  title  before  plaintiffs  rested 
their  case  in  chief,  it  was  incumbent  on  them  to  show  a 
waiver  of  the  forfeiture  before  resting  rather  than  after  the 
defendant  rested.  This  they  did  not  do.  But  it  was  entirely 
proper  for  the  court  to  permit  the  evidence  to  be  offered 
later.  Courts  are  established  for  the  purpose  of  getting  at 
the  rights  of  the  parties  who  come  before  them  with  contro- 
versies, and  such  rights  should  not  be  defeated  by  technical 
rules.  It  is  necessary  that  the  trials  be  carried  on  in  an 
orderly  way.  However,  where  counsel,  through  some  inad- 
vertence, fail  to  prove  some  vital  fact  at  the  proper  time,  the 
client  should  not  be  turned  out  of  court  because  of  such 
failure  if  he  in  fact  has  a  meritorious  cause  of  action. 

By  the  COURT.    Judgment  affirmed. 


That  an  Increase  of  Eisk  Avoids  a  Policy  of  Fire  Insurance,  see  Insur- 
ance Co.  V.  McDowell,  50  111.  120,  99  Am.  Dec.  497;  Moore  v.  Protection 
Ins.  Co.,  29  Me.  97,  48  Am.  Dec.  514;  Houghton  v.  Manufacturers'  Mut. 
Fire  Ins.  Co.,  8  Met.  114,  41  Am.  Dec.  489;  Long  v.  Beeber,  106  Pa. 
466,  51  Am.  Rep.  532;  Dittmer  &  Pelle  v.  Germania  Ins.  Co.,  23  La. 
Ann.  458,  8  Am.  Rep.  600. 

An  Increase  of  Hazard  is  Some  Alteration  or  Change  in  the  Situation 
or  condition  of  the  property  insured  which  tends  to  increase  the  risk — 
something  of  duration,  and  not  a  casual  change  of  a  temporary  char- 
acter: Angler  v.  Western  Assur.  Co.,  10  S.  D.  82,  66  Am.  St.  Rep.  685. 
One  brief  violation  of  the  terms  of  a  policy  of  fire  insurance  for  neces- 
sary work  incidental  to  the  preservation  of  the  insured  property  will 
not  be  considered  a  breach  of  a  condition  prescribing  the  use  of  the 
premises:  Krug  v.  German  Fire  Ins.  Co.,  147  Pa.  272,  30  Am.  St.  Rep. 
729.  The  mere  temporary  use  of  a  threshing  machine  for  a  few  hours 
on  premises  where  the  insured  property  is  located  does  not,  of  itself, 
work  either  a  forfeiture  or  suspension  of  a  policy  of  fire  insurance: 
Adair  v.  Southern  Mut.  Ins.  Co.,  107  Ga.  297,  73  Am.  St.  Rep.  122.  As 
to  what  use  of  dangerous  machines,  processes,  or  articles  will  n-  1; 
avoid  a  policy  of  fire  insurance,  see,  also,  note  to  Augier  v.  Wtsttia 
Assur.  Co.,  66  Am.  St.  Eep.  698. 
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WILL  OF  HAWKINSON. 

[143  Wis.  136,  126  N.  W.  683.] 

WILLS — Admission  to  Probate — Essential  Findings. — ^Before  a 
will  can  be  admitted  to  probate  and  before  there  can  properly  be  any 
©onclusion  of  law  that  an  instrument  "is  the  last  will  and  testament" 
of  anyone,  the  court  must  be  convinced  that  the  testator  signed  it  in 
the  presence  of  witnesses  and  that  they  attested  it  with  the  formali- 
ties prescribed  by  law,  and  the  statute  requires  a  written  finding  on 
the  subject,     (p.  1092.) 

APPEAL. — Erroneous  Procedure  of  the  Trial  Court  does  not 
require  the  reversal  of  a  judgment  based  thereon,  if  it  is  clear  that 
justice  has  been  done.     (p.  1092.) 

STARE  DECISIS — Application  of  Doctrine. — When  a  court  of 
last  resort  has  persistently  declared  approval  of  a  rule  of  law,  it  should 
not  lightly  be  ignored,  especially  when,  in  the  presence  of  conflicting 
decisions  in  other  jurisdictions,  such  declarations  amount  to  the  adop- 
tion of  the  views  of  those  courts  approving  the  rule.     (p.  1093.) 

WILLS — Due  Execution — Presumption  from  Due  Attestation. — 
The  due  attestatiooi  of  a  will  is  itself  prima  facie  proof  of  ail  facts 
essential  to  due  execution,  to  which  attesting  witnesses  could  depose 
if  present,  including  the  authenticity  of  the  testator's  signature, 
whether  autographic,  by  mark,  or  in  the  handwriting  of  another,  also 
his  volition  in  signing  and  his  mental  capacity  and  understanding  of 
his  act.     (p.  1095.) 

WILLS — Due  Execution — Presumption  not  Destroyed. — The 
presumjjtion  of  the  due  execution  of  a  will  from  the  attestation 
thereof  is  not  destroyed  or  overcome  by  a  showing  that  the  testator 
could  not  read  or  write  English,  qualified  by  a  showing  that  he  had 
liv'cd  in  this  country  thirty  years,  served  in  the  Civil  War,  and  was 
a  prosperous  farmer  of  average  intelligence,     (p.  1095.) 

Orton  &  Osborn   and  J.  H.  Clary,  for  the  appellants. 

Carey  &  McDaniel,  for  the  respondent. 

*3®  DODGE,  J.  Appeal  from  probate  of  alleged  will  of 
Christian  Hawkinson,  dated  September  5,  1896,  to  which  his 
name  appears  in  the  handwriting  of  the  scrivener,  Michael 
Doyle,  who  is  also  the  first  subscribing  witness.  The  Avill 
bears  a  full  attestation  ^^'^  clause  certifying,  inter  alia,  the 
signing  by  Christian  Hawkinson.  His  name  as  subscribed  to 
the  will  is  interrupted  by  a  cross  and  the  words  "his  mark." 
There  is  no  bill  of  exceptions,  and  the  court  made  certain 
findings  of  fact  which  in  the  main  are  mere  recitation  of  the 
evidence.  There  is  no  finding  of  fact  as  to  whether  deceased 
was  competent,  as  to  whether  undue  influence  was  exerted 
upon  him,  as  to  whether  he  knew  the  contents  of  the  instru- 
ment, nor  as  to  whether  he  in  fact  signed  the  same  by  making 
his  mark,  or  otherwise.  It  is  found,  however,  that  he  died 
May  6,  1907;  that  his  widow  survived  him  about  six  months; 
that  immediately  after  his  death  she  made  the  usual  petition 
for  letters  of  administration,  alleging  intestacy;  that  on  July 
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2,  1907,  she,  together  with  one  of  the  daughters,  petitioned 
for  the  prolDate  of  this  instrument  and  filed  it  in  county 
court ;  that  Hawkinson  was  eighty-one  years  old  at  the  time 
of  his  death,  a  native  of  Norwa}',  came  to  this  country  before 
the  Civil  War,  could  read  Norwegian  but  could  not  write 
it,  and  could  neither  read  nor  write  English,  was  a  pros- 
perous farmer  and  of  average  intelligence;  that  the  subscrib- 
ing witnesses  both  died  before  testator;  that  their  signatures 
are  authentic ;  and  that  the  whole  document,  other  than  the 
signature  of  the  other  subscribing  witness,  is  in  the  hand- 
writing of  Michael  Doyle,  the  first  subscribing  witness,  who 
was  a  man  of  good  standing,  resided  in  the  same  village  with 
the  testator  for  many  years  before  the  date  of  the  will,  and 
was  or  had  been  a  justice  of  the  peace  and  drew  conveyances 
and  wills.  As  conclusion  of  law  it  is  declared  that  the 
instrument  is  the  last  will  and  testament  of  Christian  Haw- 
kinson. From  judgment  affirming  the  order  of  the  county 
court  admitting  the  will  to  probate  certain  of  the  heirs  at 
law  of  the  deceased  appeal. 

'•'**'  The  judgment  is  prima  facie  erroneous  because  not 
supported  by  the  findings.  Before  a  will  can  be  admitted 
to  probate  and  before  there  can  properly  be  any  conclusion 
of  law  that  an  instrument  "is  the  last  will  and  testament" 
of  anyone,  it  is  essential  that  the  court  must  be  convinced 
that  the  testator  signed  it  in  the  presence  of  witnesses  and 
that  they  attested  with  the  formalities  prescribed  by  law. 
The  trial  court  is  required  by  statute  to  make  written  deci- 
sion declaring  his  finding  on  this  subject:  Young  v.  Miner, 
141  Wis.  501,  124  N.  W.  660.  Why  the  trial  court  should 
have  refrained  from  performing  this  duty,  or  counsel  enter- 
ing the  judgment  should  not  have  at  least  requested  a  finding 
on  this  vital  question,  essential  to  the  record  validity  of 
their  judgment,  is  not  apparent.  Nevertheless,  however 
erroneous  the  procedure,  we  may  refrain  from  reversing 
*^®  a  judgment  based  thereon  if  it  is  clear  that  justice  has 
been  done :  Brown  v.  Griswold,  109  Wis.  275,  85  N.  W.  363. 

The  concrete  question  is  whether,  upon  proof  of  the  au- 
thenticity of  the  signatures  of  deceased  or  necessarily  absent 
attesting  witnesses,  there  is  a  legitimate  inference  or  pre- 
sumption of  fact  that  those  acts  which  they  purport  to  attest 
did  occur.  Those  acts  include  the  signing  or  acknowledg- 
ment by  the  testator  in  the  presence  of  the  witnesses,  his 
declaration  of  his  purpose,  his  request  to  the  witnesses  to 
attest,  and  their  signing  for  that  purpose  in  his  presence  and 
in  presence  of  each  other.  It  is  undeniable  that  an  affirma- 
tive answer  to  this  question  in  its  broadest  scope  has  been 
repeatedly  declared,  in  words  at  least,  by  this  court: 
Meurer's'Will.  44  Wis.  392,  399,  28  Am.  Rep.  591;  Lewis" 
Will,  51  Wis.  101,  113,  7  N.  W.  829;  Allen  v.  Griffin,  69  Wis. 
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529,  536,  35  N.  W.  21;  In  re  O'Hagan's  Will,  73  Wis.  78,  82, 
40  N.  W.  6i9;  In  re  Gillmor's  Will,  117  Wis.  302,  94  N.  W. 
32;  Hanley  v.  Kraftczvk,  119  Wis.  352,  361,  96  N.  W.  820; 
In  re  Arneson's  Will,  128  Wis.  112,  116,  107  N.  W.  21.  How- 
ever, it  is  also  true,  as  appellant  urges,  that  in  none  of  those 
cases  was  the  effect  of  such  evidence  to  prove  the  fact  of 
signing  by  the  testator  necessarily  involved,  because  in  each 
of  them  the  fact  was  either  undisputed  or  otherwise  estab- 
lished. As  a  result  the  conclusiveness  of  such  utterances  is 
perhaps  open  to  debate.  But  when  the  court  of  last  resort 
has  persistently  declared  approval  of  a  rule  of  law,  it  should 
not  lightly  be  ignored,  especially  when,  in  presence  of  con- 
flicting decisions  in  other  jurisdictions,  such  declarations 
amount  to  adoption  of  the  views  of  those  courts  approving 
the  rule.  In  the  light  of  what  has  been  said,  are  we  justified 
in  departing  from  the  rule  and  policy  of  the  past? 

Appellant  contends  that  our  cases  overlook  the  fact  that 
in  case  of  wills  their  validity  and  existence  depend  on  two 
facts,  namely,  execution  by  the  testator  and  attestation  with 
certain  formalities  by  witnesses.  He  insists  that  proof  of  the 
authenticity  ^'^^  of  the  witnesses'  signatures  justifies  no 
inference  further  than  that  they  wrote  them  with  the  proper 
formalities.  In  other  words,  they  are  merely  attested.  To 
this  limitation  are  cited  numerous  very  direct  decisions  by 
the  New  York  courts.  Such  cases,  however,  are  all  predi- 
cated on  statutes  of  that  state  to  the  effect  that  if  subscribing 
witnesses  are  dead  the  will  may  be  established  on  proof  of 
handwriting  of  the  testator  and  of  the  witnesses  and  under 
such  circumstances  as  would  be  sufficient  to  prove  the  will 
on  the  trial  of  an  action.  This  is  held  to  require,  in  the 
conjunctive,  proof  of  authenticity  of  both  the  testator's  and 
the  witnesses'  signatures,  and  thus  to  limit  the  inference  or 
presumption  to  the  regularity  of  other  acts :  Jackson  v. 
Luquere,  5  Cow.  (N.  Y.)  221 ;  Jackson  v.  Vickory,  1  Wend. 
406,  19  Am.  Dec.  522;  Jackson  v.  Le  Grange,  19  Johns.  386, 
10  Am.  Dec.  237;  Peek  v.  Gary,  27  N.  Y.  9,  84  Am.  Dec.  220; 
Burbank's  Will,  104  App.  Div.  312,  93  N.  Y.  Supp.  866, 
affirmed  185  N.  Y.  559,  77  N.  E.  1183.  The  New  York 
cases  seem  to  have  been  followed,  without  noticing  the  statute, 
in  Claflin's  Will,  73  Vt.  129,  87  Am.  St.  Rep.  693,  50  Atl. 
815,  where,  however,  there  was  no  decision  that  the  testator's 
signature  could  not  be  presumed  from  the  attestation.  Cer- 
tain other  cases  cited  by  appellant  declare  a  presumption  in 
favor  of  due  execution  to  arise  upon  proof  of  authenticity 
of  signatures  of  testator  and  witnesses,  but  do  not  expressly 
negative  such  presumption  from  witnesses'  signatures  alone: 
Gould  V.  Chicago  T.  Sem.,  189  111.  282.  59  N.  K.  536;  More 
V.  More,  211  111.  268,  71  N.  E.  988;  Mead  v.  Presbvterian 
Church,  229  111.  526,  82  N.  E.  371,  14  L.  R.  A.,  N.  S.,  255,  11 
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Ann.  Cas.  426.  In  one  case  not  cited  is  declared  necessity 
of  proof  of  a  maker's  signature  in  addition.  It  seems  to  be 
merely  a  ruling  by  a  justice  on  a  trial,  and  not  a  decision  on 
review  or  after  deliberate  consideration:  Collins  v.  Nicols, 

1  liar.  &  J.  (Md.)  399.  The  decisions  in  New  York  are, 
by  reason  of  their  statute,  of  little  or  no  weight  in  Wisconsin, 
where  we  have  no  statute  to  modify  general  rules  of  evidence 
in  case  of  contested  wills,  section  3788,  Statutes  of  1898, 
having  no  application:  *^*  Jones  v.  Roberts,  96  Wis.  427, 
432,  70  N.  W.  685,  71  N.  W.  883.  We  have,  therefore,  to  con- 
sider the  effect  of  proof  of  authenticity  of  the  signature  of 
an  attesting  witness  in  ease  his  presence  or  memory  is  not 
obtainable.  It  is  not  questioned  that  it  supports  prima  facie 
an  inference  of  the  attestation  required^  by  will  statutes. 
That  is  declared  in  cases  cited  by  appellant  and  generally : 

2  Wigmore  on  Evidence,  sees.  1505,  1511.  Upon  the  question 
of  the  further  fact  of  execution  by  testator,  admissibility  and 
effect  are  controlled  by  the  rule  that  in  absence  of  primary 
evidence  the  best  evidence  obtainable  is  admissible  and  must 
be  produced.  The  ancient  rule  was  that,  when  an  instrument 
was  attested,  the  best  and  only  evidence  was  that  of  the 
attesting  witnesses.  When  they  were  gone,  after  first 
doubting  if  the  document  could  be  proved  at  all  (2  Wigmore 
on  Evidence,  sec.  1287),  it  was  concluded  that  their  solemn 
act  in  joining  by  attesting  contemporaneously  the  very  in- 
strument was  admissible  as  their  declaration  of  the  facts 
therein  declared  expressly  or  by  implication,  under  a  relaxa- 
tion of  the  anti-hearsay  rule  indulged  in  deference  to  neces- 
sity and  in  order  that  duly  executed  instruments  might  not 
frequently  fail  of  proof:  2  Wigmore  on  Evidence,  sees.  1306, 
1505,  1506,  1511;  Adam  v.  Kerr,  1  Bos.  &  P.  (Eng.)  360, 
Losee  v.  Losee,  2  Hill  (N.  Y.),  609;  Greenough  v.  Greenough, 
11  Pa.  489,  51  Am.  Dec.  567 ;  Clark  v.  Boyd,  2  Ohio,  56 ;  Kirk 
V.  Carr,  54*  Pa.  285,  290;  Boyeus'  Will,  23  Iowa,  354,  357: 
Murdock  v.  Hunter,  1  Brock.  135,  Fed.  Gas.  No.  9941 ;  Garri- 
son V.  Owens,  1  Pinn.  (Wis.)  544.  This  view  is  held  by 
the  great  majority  of  courts  with  regard  to  all  documents 
bearing  attestation,  whether  required  by  law  or  not,  and  in 
many  jurisdictions  the  view  that  the  written  attestation  is 
the  best  evidence  in  absence  of  the  witnesses  has  led  logically 
to  the  holding  that  no  other  evidence  of  testator's  signature 
is  admissible:  2  Wigmore  on  Evidence,  sec.  1320.  Such 
technical  exclusion  of  other  evidence  of  the  authenticity  of 
a  grantor's  or  maker's  signature  has  not  been  general,  and 
^^^  several  courts  have  concluded  that  other  proof  of 
authenticity  is  superior  to  the  hearsay  declarations  of  wit- 
nesses to  instruments  not  required  by  law  to  be  attested: 
Tagiaseo  v.  Molinari's  Heirs,  9  La.  512;  Chaffe  v.  Cupp,  5 
LarAnn.  684;  Shiver  v.  Johnson,  2  Brev.  (S.  C.)  397.     As 
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to  wills,  however,  the  rule  seems  to  be  general,  except  for  the 
decisions  above  mentioned,  that  the  attestation  itself  is 
prima  facie  proof  of  all  facts  essential  to  due  execution,  to 
which  attesting  witnesses  could  depose  if  present,  including 
the  authenticity  of  testator's  signature,  whether  autographic, 
by  mark,  or  in  handwriting  of  another,  also  his  volition  in 
signing  and  his  mental  capacity  and  understanding  of  his 
act:  Hays  v.  Harden,  6  Pa.  409,  412;  Greenough  v.  Green- 
ough,  11  Pa.  489,  51  Am.  Dec.  567 ;  Barker  v.  McFerran,  26 
Pa.  211;  McKee  v.  White,  50  Pa.  354;  Leckey  v.  Cunningham, 
56  Pa.  370 ;  Snider  v.  Burks,  84  Ala.  53,  4  South.  225 :  Stevens 
V.  Leonard,  154  Ind.  67,  76,  77  Am.  St.  Rep.  446,  56  N.  E. 
27 ;  Carpenter  v.  Denoon,  29  Ohio  St.  379,  391 ;  More  v.  More, 
211  111.  268,  71  N.  E.  988 ;  Scott  v.  Hawk,  107  Iowa,  723,  70 
Am.  St.  Rep.  228,  77  N.  W.  467 ;  Eliot  v.  Eliot,  10  Allen 
(Mass.),  357;  Nickerson  v.  Buck,  12  Gush.  (Mass.)  332; 
Farleigh  v.  Kelley,  28  Mont.  321,  72  Pac.  756 ;  Clarke  v.  Dun- 
navant,  10  Leigh  (Va.),  13;  Murdock  v.  Hunter,  1  Brock. 
135,  Fed.  Gas.  No.  9941;  Croft  v.  Pawlet,  2  Strange,  1109; 
Wright  V.  Tatham,  1  Ad.  &  E.  3.  In  view  of  this  array  of 
authority  and  the  reasons  underlying  it,  we  are  not  at  all 
inclined  to  change  the  attitude  of  this  court  so  long  and  so 
persistently  declared,  even  though  such  declarations  were  not 
entirely  necessary  to  decision  of  the  cases  wherein  uttered. 

An  objection  that  a  signature  by  mark  is  not  within  tfte 
general  rule,  but  should  be  supported  by  further  proof,  is 
overruled  by  many  of  the  cases. cited.  Under  the  reasons  of 
the  rule  as  stated,  the  attestation  quite  as  much  declares  that 
the  testator  made  the  mark  as  and  for  his  signature  as  that 
he  wrote  the  letters  spelling  his  name  when  that  appears. 
Indeed,  some  courts  which  would  require  further  proof  of  the 
^"^'^  authenticity  of  an  apparent  autograph  hold  it  unneces- 
sary for  a  mark,  which  has  no  individual  characteristics,  be- 
cause of  the  impossibility  of  authenticating  the  latter  by  any 
but  an  eye-witness:  Howard  v.  Snelling,  32  Ga.  195;  Shiver 
V.  Johnson,  2  Brev.  (S.  C.)  397;  Tagiasco  v,  Molinari's  Heirs, 
9  La.  512 ;  Ghaffe  v.  Cupp,  5  La.  Ann.  684.  The  fact  urged 
by  appellant  that  testator  could  not  read  or  write  the  English 
language,  qualified  by  the  further  facts  that  he  had  lived 
in  this  country  thirty  years,  served  in  the  Civil  War,  and 
was  a  prosperous  farmer  of  average  intelligence,  neither  pre- 
vents, nor  in  our  opinion  suffices  to  overcome,  the  inference 
that  he  executed  the  will  with  due  understanding  of  its  pur- 
port: Walter's  Will,  64  Wis.  487,  54  Am.  Rep.  640,  25  N.  W. 
538;  Arneson's  Will,  128  Wis.  112,  115,  107  N.  W.  21. 

Our  conclusion  is,  therefore,  that  from  the  evidentiary 
facts  found  by  the  trial  court  arises  prima  facie  an  infer- 
ence in  favor  of  the  ultimate  fact  that  the  deceased  executed 
the  will  as  required  by  law.     Such  inference,  being  without 
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contradiction,  constitutes  a  preponderance  of  evidence  and 
therefore  supports  the  judgment. 

By  the  COURT.    Judgment  affirmed. 


The  Law  Presumes  Testamentary  Capacity,  due  execution,  ancl  that  the 
will  contains  the  unrestrained  wishes  of  the  testator,  and  the  burden 
of  proof  is  upon  the  person  attacking  it  to  show  otherwise:  In  re 
Shafter's  Estate,  35  Colo.  578,  117  Am.  St.  Eep.  216.  The  presump- 
tion of  the  due  execution  of  a  will  is  not  one  of  law,  but  of  fact, 
which  is  for  the  jury  to  determine:  Woodrufif  v.  Hundley,  127  Ala. 
640,  85  Am,  St.  Rep.  145.  As  to  the  presumption  of  due  execution, 
see,  also.  In  re  Claflin's  Will,  73  Vt.  129,  87  Am.  St.  Eep.  693. 

Proof  of  the  Handwriting  of  a  Deceased  Witness  to  a  Will  is  prima 
facie  S'uflBcient,  especially  where  the  signatures  of  the  witnesses  are 
attached  to  a  clause  stating  that  the  will  was  written,  signed  and 
sealed  in  their  presence:  Hobart  v.  Hobart,  154  111.  610,  45  Am.  St. 
Eep,  151.  As  to  what  will  raise  a  strong  presumption  of  the  due  exe- 
cution of  a  will,  see  In  re  Claflin's  Will,  73  Vt.  129,  87  Am.  St,  Eep. 
693. 

The  Due  Execution  of  a  Will  may  be  Inferred  from  Circumstances, 
without  direct  evidence,  and  against  the  positive  testimony  of  some, 
or  even  of  all,  the  witnesses:  Peck  v.  Cary,  27  N.  Y.  9,  84  Am.  Dec. 
220.  Where  a  will  is  regular  on  its  face,  the  performance  of  the 
necessary  requisites  to  its  due  execution  will,  in  the  absence  of  an 
attestation  clause,  be  implied  from  proof  of  the  signature  of  the  wit- 
nesses thereto:  Note  to  Lane  v.  Lane,  114  Am.  St.  Eep.  239. 

The  Attestation  and  Witnessing  of  Wills  is  the  subject  of  a  note  to 
Lane  v.  Lane,  114  Am.  St.  Eep.  239.  The  subscribing  witnesses  to 
wills,  their  competency,  and  the  effect  of  their  evidence  supporting 
or  opposing  a  will,  is  the  subject  of  a  note  to  Stevens  v.  Leonard,  77 
Am,  St.  Eep.  459. 


MASSY   f.  MILWAUKEE    ELECTRIC   RAILWAY   AND 
LIGHT  COMPANY. 

[143  Wis.  220,  126  N.  W.  544.] 

MASTEE  AND  SERVANT— Safe  Place— Assumption  of  Risk. 
At  common  law  the  master  owed  the  servant  the  duty  to  provide  a 
reasonably  safe  place  to  work  and  reasonably  safe  appliances  to  work 
with,  and  the  employee  assumed  the  ordinary  risks  of  the  business 
which  he  knew,  or  as  an  ordinary,  careful  and  intelligent  man  ought 
to  have  anticipated;  among  them,  the  likelihood  of  human  infirmity 
in  his  fellow-workmen,  so  that  they  may  be  careless,     (p.  1098.) 

MASTEE  AND  SERVANT— FeUow-servants— Electrical  Indus- 
tries,— In  such  employments  as  the  electrical  industries,  where  con- 
stantly employees  must  work  in  places  which  are  rendered  safe  or 
unsafe  by  other  agents  or  employees  hired  to  do  the  determining  act 
for  the  very  purpose  of  creating  the  safety,  with  whom  the  exposed 
workmen  have  no  contact  or  community  save  being  employed  to  carry 
on  the  general  business  of  the  master,  the  two  employees  cannot  b© 
considered  fellow-servanta,     (p,  1099.) 
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MASTER  AND  SERVANT — Switch  Attendant  and  Lineman 
not  Fellow-servants. — A  distinct  and  independent  employee  to  whom 
is  delegated  the  duty  to  disconnect  and  make  safe  th©  wires  of  an 
electrical  industry  on  which  others  must  work  is  ordinarily  a  vice- 
principal,  not  a  fellow-servant  with  the  linemen  and  other  like  work- 
men,    (p.  1100.) 

Houghton,  Neelen  &  Houghton  and  Samuel  "Wright,  for 
the  appellant. 

Clarke  M.  Roseerantz,  for  the  respondent. 

221  DODGE,  J.  On  May  13,  1907,  plaintiff's  decedent, 
then  twenty  years  of  age,  had  been  employed  for  a  month  as 
lineman's  helper  by  the  defendant,  his  work  consisting  in 
the  handling  of  apparatus  and  materials  to  facilitate  the 
lineman,  deceased  working  on  the  ground  and  the  lineman 
both  on  the  ground  and  on  the  poles.  Deceased  had  never 
handled  live  wires.  On  that  date  decedent's  lineman  and 
some  other  employees  went  to  "West  AUis  to  readjust  the 
wires  and  change  brackets  in  a  certain  region.  The  wires 
included  a  "feed  wire"  ordinarily  carrying  electricity  to  the 
dangerous  extent  of  tw^o  thousand  three  hundred  volts. 
Deceased  and  his  lineman  went  to  a  substation  where  was 
an  operator  who  controlled  the  switchboard  connecting  and 
disconnecting  wires.  They  found  there  the  assistant  super- 
intendent of  the  lighting  department,  and  requested  that  the 
feed  wire  might  be  killed  during  their  operations;  that  is, 
disconnected  from  the  current.  They  were  informed  that  it 
was  already  dead,  and  in  their  presence  the  assistant  superin- 
tendent directed  the  operator  of  the  switchboard,  Wald- 
mann,  not  to  turn  electric  current  into  that  feed  until  he 
received  direct  word  from  the  decedent's  lineman.  It  ap- 
peared that  a  certain  other  employee,  Dietz,  having  certain 
repairs  or  adjustments  to  make  in  the  substation,  had  previ- 
ously, the  same  day,  requested  "Waldmann  to  disconnect  this 
feed  wire;  that  Dietz  finished  his  job  at  about  half  past  1  of 
the  same  day  and  notified  "Waldmann  of  that  fact,  remark- 
ing, "You  can  call  up  Commerce  street,  and  tell  him  to  put 
the  cui'rent  on  the  line  again."  Waldmann  did  so  and 
switched  into  connection  said  feed  wire,  momentarily  for- 
{tetting  the  instruction  to  keep  the  wire  dead  for  the  protec- 
tion of  the  line  crew,  of  which  deceased  was  one.  Deceased 
at  that  moment,  two  or  three  blocks  away,  had  hold  of  the 
vnre  with  his  bare  hands  and  was  instantly  killed.  At  the 
close  of  the  plaintiff's  evidence  a  judgment  of  nonsuit  was 
entered,  from  which  the  plaintiff  appeals. 

22:2  This  case  presents  a  situation  not  unfamiliar  but  of 
rather  recent  development  since  the  greatly  enlarged  use  of 
electricity  transmitted  over  wires  for  the  creation  of  light 
and  power  at  various  and  remote  places.     There,  as  we  know, 
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men  are  constantly  employed  in  stringing,  connecting,  re- 
pairing, and  rearranging  such  wires,  sometimes  on  one  post 
and  sometimes  on  another.  When  the  wires  on  or  about 
which  such  men  must  work  are  highly  charged  with  elec- 
tricity they  endanger  the  men.  The  place  of  work  becomes, 
in  some  degree,  unsafe.  On  Avhom  rests  the  risk  from  such 
danger  if  it  is  unreasonable?  There  are  two  well-estab- 
lished rules  of  the  common  law  which  in  the  early  stages  of 
industry  were  quite  distinct  and  unlikely  to  conflict.  We 
have,  first,  the  rule  that  the  employer  owes  the  duty  to  pro- 
vide a  reasonably  safe  place  to  work  and  reasonably  safe 
appliances  to  work  with,  and  is  liable  for  the  proximate 
consequences  to  the  servant  from  omission  so  to  do.  On  the 
other  hand,  we  have  the  rule  that  the  employee  assumes  the 
ordinary  risks  of  the  business  which  he  knows  or,  as  an  or- 
dinary careful  and  intelligent  man,  ought  to  anticipate; 
among  those  risks  is  the  likelihood  of  human  infirmity  in  his 
fellow-workmen,  so  that  they  may  be  careless.  Hence  the 
concrete  rule  that  a  master  is  not  liable  to  his  servant  for 
negligence  of  a  fellow-servant  in  the  common  employment. 

As  the  size  of  industrial  enterprises  increased,  complica- 
tions arose.  The  master  did  not  by  his  own  hand  build  or 
equip  the  place  for  his  employees  nor  even  personally  super- 
vise the  doing  of  such  things,  but  hired  men  to  do  them: 
especially  so  in  case  of  corporations,  which  can  act  only 
through  some  employee  or  delegate.  The  question  at  once 
presented  ^^^  itself,  Are  persons  so  employed  to  perform 
the  master's  duty  toward  other  employees  fellow-servants  of 
the  latter  within  the  rule  above  stated?  and,  broadly  stated, 
the  answer  of  the  courts  has  been  negative;  but  the  line  of 
distinction  has  been  most  difficult  of  definement  and  has  been 
crowded  to  one  side  or  the  other  of  individual  situations  by 
different  courts  and  sometimes  by  the  same  court  without 
very  clear  coherence  of  reason.  The  layers  of  the  track  over 
which  the  trainmen  are  to  run  have  been  held  to  be  fellow- 
servants  in  tlie  common  enterprise  of  operating  the  railway, 
instead  of  representatives  of  the  master  in  performing  the 
latter's  duty  to  provide  a  safe  track  for  the  trainmen  to 
perform  the  particular  work  of  running  their  train:  Cooper 
v.  M.  &  P.  du  C.  R.  Co.,  23  Wis.  668.  The  same  view  is  held 
as  to  a  switchman  who  fails  to  keep  turned  a  switch  and 
thereby  allows  a  train  to  run  upon  a  car-repairer  at  work  on 
the  switch:  Smith  v.  C,  M.  &  St.  P.  R.  Co.,  91  Wis.  503,  65 
N.  W.  183.  Other  situations  located  upon  the  same  side  of 
the  line  are  Okonski  v.  Pennsylvania  &  Ohio  F.  Co.,  114  Wis. 
448,  90  N.  W.  429;  Williams  v.  Northern  Wis.  L.  Co.,  124 
Wis  328,  102  N.  W.  589 ;  IMiller  v.  Centralia  P.  &  W.  P.  Co., 
134  Wis.  316,  113  N.  W.  951,  13  L.  R.  A.,  N.  S.,  742.     Some 
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cases  presenting  the  antithetic  condition  where  the  negligent 
employee  was  held  not  to  be  a  fellow-servant  engaged  in 
common  undertaking,  but  the  representative  of  the  master  in 
performing,  or  failing  to  perform,  the  latter 's  duty  to  the 
plaintiff,  are  Cadden  v.  American  S.  B.  Co.,  88  Wis.  409,  60 
N.  W.  800;  Eingartner  v.  Illinois  S.  Co.,  94  Wis.  70.  59  Am. 
St.  Rep.  859,  68  N.  W.  664,  34  L.  R.  A.  503;  McMahon  v. 
Ida  M.  Co.,  95  Wis.  308,  60  Am.  St.  Rep.  117,  70  N.  W.  478 ; 
Jarnek  v.  Manitowoc  C.  &  D.  Co.,  97  Wis.  537,  73  N.  W.  62 ; 
Zentner  v.  Oshkosh  G.  L.  Co.,  126  Wis.  196,  105  N.  W.  911 ; 
Smith  V.  Milwaukee  E.  R.  &  L.  Co.,  127  Wis.  253,  106  N.  W. 
629 ;  Rankel  v.  Buckstaff-Edwards  Co.,  138  Wis.  442,  120  N. 
W.  269,  20  L.  R.  A.,  N.  S.,  1180 ;  Halwas  v.  American  G.  Co., 
141  Wis.  127,  137,  123  N.  W.  789. 

It  is  undeniable  that  some  of  these  decisions  and  many 
others  in  other  jurisdictions  have  extended  the  meaning  of 
*2*  the  community  of  service  essential  to  coemployeeship 
vastly  beyond  the  original  conception  of  a  relation  which 
gave  opportunity  for  mutual  acquaintance  and  watchfulness 
between  fellow-servants  greater  than  exists  between  master 
and  servant.  We  now  confront  an  industry  relatively  new, 
at  least  in  present  development,  where  constantly  employees 
must  work  in  places  which  are  rendered  safe  or  unsafe  by 
other  agents  or  employees  hired  to  do  the  determining  act 
for  the  very  purpose  of  creating  the  safety :  employees  with 
whom  the  exposed  workmen  have  no  contract  or  community 
save  that  both  are  employed  to  carry  on  the  general  business 
of  generating  and  distributing  the  master's  merchandise,  as 
are  traveling  salesmen  and  the  janitor  or  elevator  operator 
in  his  master's  store.  Reasons  which  may  have  led  to  class- 
ing as  fellow-servants  men  employed  in  conduct  of  railroads 
may  fail  to  control  situations  in  this  field,  though  apparently 
closely  analogous.  One  distinction  is  in  the  sudden  and 
unavoidable  nature  of  the  peril  from  a  failure  to  take  the 
proper  and  easy  precautions,  as  in  this  case.  A  man  at  one 
moment  is  handling  a  cold  and  harmless  wire  which  it  is  the 
duty  of  his  master  to  keep  so ;  the  next  he  is  in  contact  with 
a  deadly  peril,  unforeseeable  and  unescapable  by  reason  of 
the  act  of  another  whom  his  master  has  employed  to  perform 
the  duty  resting  on  the  latter  to  make  and  keep  safe  the 
place  of  work.  We  think  reasons  to  hold  that  the  persons 
so  employed  are  agents  performing  a  nondelegable  duty  are 
very  apparent.  We  think,  too,  that  they  are  recognized  and 
applied  in  such  cases  as  Zentner  v.  Oshkosh  G.  L.  Co.,  126 
Wis.  196,  105  N.  W.  911,  and  Smith  v.  Milwaukee  E.  R.  & 
L.  Co.,  127  Wis.  253,  106  N.  W.  829,  and  that  they  should 
control  this  situation,  although  no  very  clear  distinction  may 
«xist  in  principle  from  Williams  v.  Northern  Wis.  L.  Co.,  124 
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Wis.  328,  102  N.  W.  589,  and  Miller  v.  Centralia  P.  &  W.  P. 
Co.,  134  Wis.  316,  113  N.  W.  954,  13  L.  R.  A.,  N.  S.,  742.  It 
is  at  least  apparent  that  this  court  has  not  yet  established 
by  clear  precedent  how  far  the  recognized  principles  of  co- 
employment  extend  in  their  application  to  the  particular 
situations  existing  in  this  industry.  ^^^  They  have,  we  think 
been  carried  in  some  industries  to  the  full  extent  compatible 
with  either  reason,  public  policy,  or  humanity,  but  such  pre- 
cedents should  not  lead  to  further  extension  to  new  condi- 
tions, even  though  a  pretty  close  analogy  appear.  We  hold, 
therefore,  that  a  distinct  and  independent  employee  to  whom 
is  delegated  the  duty  to  disconnect  and  make  safe  the  wires 
on  which  others  must  work  is  ordinarily  a  vice-principal  and 
not  a  fellow-servant  wnth  the  linemen  and  other  like  work- 
men. Whether  Waldmann  was  such  in  this  case  was  at  least 
susceptible  of  affirmative  answer  by  the  jury,  as  also  whether 
the  place  or  appliances  furnished  decedent  were  rendered  not 
reasonably  safe  by  failure  of  the  master's  duty  intrusted  to 
Waldmann.  It  was  error,  therefore,  to  enter  judgment  of 
nonsuit. 

By  the  COURT.    Judgment  reversed,  and  cause  remanded 
for  new  trial. 


Whether  an  Employee  is  a  Vice-principal  depends  upon  his  authority 
to  represent  the  master:  Grattis  v.  Kansas  City  etc.  K.  E.  Co.,  153 
Mo.  380,  77  Am.  St.  Rep.  721.  A  person  employed  by  a  master  and 
given  power  to  sixperintend,  control  and  direct  other  employees  en- 
gaged in  the  performance  of  certain  work  for  the  master  is,  as  to  the 
men  under  him,  a  vice-principal,  whatever  he  may  be  called:  Bloyd 
V.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  66,  41  Am.  St  Eep.  85.  A  general 
manager,  having  entire  charge  of  the  business  of  the  master,  is  his 
alter  ego.  and  the  master  is  answerable  to  other  employees  for  his 
acts:  Alabama  etc.  R.  R.  Co.  v.  Vail,  142  Ala.  134,  110  Am.  St.  Rep. 
23.  As  to  who  is  a  vice-principal  and  who  is  a  fellow-servant,  see 
notes  to  Bloy^d  v.  St.  Louis  etc.  Ry.  Co.,  41  Am.  St.  Eep.  94;  Mast  v. 
Kern,  75  Am.  St.  Rep.  584.  As  to  who  are  vice-principals,  see  Cincin- 
nati etc.  Ry.  Co.  v.  Curd,  133  Ky.  138,  134  Am.  St.  Rep.  444;  Gould 
Construction  Co.  v.  Childer's  Admr.,  129  Ky.  536,  130  Am.  St.  Rep. 
473;  Meier  v.  Way,  .Johnson,  Lee  &  Co.,  136  Iowa,  302,  125  Am.  St. 
Rep.  254.  Persons  working  together  as  fellow-servants  may  be  fellow- 
servants  as  to  some  part  of  the  employment  and  principal  or  master 
with  regard  to  some  other  part:  Shroufe  v.  Moran  Bros.  Co.,  28  Wash. 
381,  92  Am.  St.  Rep.  847;  Lincoln  v.  Central  Vt.  Ry.  Co.,  82  Vt.  187, 
137  Am.  St.  Bep.  998. 
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WILL  OF  BATTIS. 

[143  Wis.  234,  126  N.  W.  9.] 

WILLS. — ^In  a  Proceeding  for  the  Admission  of  a  Will  to  Pro- 
bate, the  question  is  whether  the  writing  propounded  as  the  decedent's 
will  is  entitled  to  probate  as  such,  and  no  other  question  is  involved. 
The  legal  effect  and  validity  of  the  content?  of  the  writing  are  not  in- 
volved,    (p.  1103.) 

WILLS — Question  of  Revocation — How  Presented. — The  ques- 
tion whether  any  part  of  a  paper  admitted  to  probate  as  a  will  should 
be  rejected  as  revoked  may  properly  be  raised  by  a  petition  to  the 
county  court,  by  one  entitled  to  the  residue  of  the  estate,  to  have  such 
part  adjudged  annulled,     (p.  1103.) 

WILLS — Implied  Revocation — Changed  Conditions  and  Circum- 
stances.— Th©  subsequent  changes  in  the  condition  and  circumstances 
of  the  testator  which  will  revoke  a  will,  or  a  part  thereof,  by  im- 
plication have  commonly  been  applied  to  a  change  in  the  testator's 
property,  in  his  family,  or  in  the  benefifiaries,  as  such  changes,  impos- 
ing different  moral  and  legal  duties,  afford  strong  evidence  that  the 
testator  intended  that  his  will  should  become  revoked  as  to  provisions 
affected  by  such  change,     (p.  1104.) 

WILLS — Implied  Revocation — ^Divorce. — The  change  in  the  con- 
dition and  circumstances  of  one  who  has  made  a  will,  brought  about 
by  a  divorce  accompanied  by  an  adjudication  making  a  final  division 
and  distribution  of  his  estate,  both  real  and  personal,  as  between 
him  and  his  wife,  in  the  light  of  their  legal  and  equitable  rights,  is 
of  such  probative  force  as  to  sustain  the  conclusion  that  the  husband 
intended  that  the  provision  he  had  theretofore  made  in  his  will  for 
his  wife's  benefit  should  be  revoked  thereby,     (p.  1105.) 

WILLS — Implied  Revocation — Changed  Conditions — Presump- 
tion.— Evidence  cannot  be  received  to  rebut  the  presumption  of  an  im- 
plied revocation  of  the  provisions  in  a  will,  or  to  show  the  testator 
meant  his  will  to  stand  as  written,  unless  such  evidence  amounts  to 
a  republication  of  it.     (p.  1106.) 

Weed  &  Hollister  and  Charles  Barber,  for  the  appellant. 
Eaton  &  Eaton,  for  the  respondent. 

234  SIEBECKER,  J.  On  April  28,  1890,  Allan  P.  Battis 
and  the  respondent  were  married.  On  December,  13,  1902, 
Allan  P.  Battis,  the  testator,  made  his  will.  Thereby  he  gave 
to  a  cousin  all  his  interest  in  his  boiler-shop  business,  the 
buildings  in  which  it  was  conducted,  and  the  lots  upon  which 
the  buildings  stood.  He  gave  to  Helen  Wiesenberg,  a 
stranger,  certain  bank  stock  and  money  or  real  estate  mort- 
gages sufficient  to  make  the  ^^^  sum  of  eight  thousand  dol- 
lars. The  fourth  and  fifth  paragraphs  of  the  will  are  as 
follows : 

"Fourth.  I  give  and  bequeath  unto  my  wife  Frances  May 
Battis,  of  the  city  of  Oshkosh,  the  sum  of  ten  thousand  dol- 
lars. To  have  and  to  hold  the  same  unto  her,  the  said 
Frances  May  Battis,  her  heirs,  executors,  administrators  and 
assigns  forever. 
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"Fifth.  I  hereby  give,  devise  and  bequeath  unto  my 
brother,  Martin  T.  Battis,  of  the  city  of  Oshkosh,  all  the 
rest,  residue  and  remainder  of  my  property  of  every  name 
and  nature,  real,  personal  or  mixed,  to  have  and  to  hold  the 
same  unto  him  the  said  Martin  T.  Battis,  his  heirs,  executors, 
administrators  and  assigns  forever." 

On  July  5,  1903,  the  respondent  secured  a  divorce  from 
Allan  P.  Battis  on  the  ground  of  cruel  and  inhuman  treat- 
ment. The  judgment  provided  that  the  plaintiff  should  re- 
tain the  piano  and  household  furniture,  and  that  the  defend- 
ant should  pay  her  her  disbursements  and  two  thousand  five 
hundred  dollars  "as  her  full  and  final  share  and  allowance 
in  the  final  division  and  distribution  of  the  estate  and  prop- 
erty, real  and  personal,  of  the  defendant,  and  that  the 
plaintiff,  upon  payment  of  said"  sum,  should  be  "devested 
of  all  right,  title,  and  interest  in  and  to  the  property  of  the 
defendant,  either  real  or  personal."  Subsequent  to  the 
divorce  Allan  P.  Battis  visited  at  the  home  of  his  former 
wife,  manifested  a  solicitude  for  her  health  and  happiness, 
and  made  her  small  gifts.  He  also  sustained  friendly  rela- 
tions with  her  mother  and  family,  visited  regularly  at  the 
home  of  her  mother  and  sister,  made  presents  to  them,  and 
stated  to  them  that  he  had  made  such  provision  in  his  will 
for  his  former  wife  that  she  would  not  suffer  from  want. 
To  the  knowledge  of  Allan  P.  Battis,  his  former  wife  mar- 
ried Abe  Montaba.  On  January  16,  1907,  Allan  P.  Battis 
was  sick  and  addressed  a  letter  to  his  former  wife's  mother, 
expressing  a  desire  to  see  Frankie  before  he  died,  asked  that 
she  be  given  his  regards,  and  wished  her  good  luck  as  long 
as  she  lived.  Allan  P.  Battis  died  May  4,  1908,  leaving  no 
236  brothers  or  sisters  except  the  brother  Martin  T.  Battis, 
and  no  widow  or  issue. 

The  will  -vvas  admitted  to  probate.  The  executor  complied 
with  some  of  the  provisions  of  the  will,  and,  w^hile  he  still 
had  some  fifty  thousand  dollars  in  his  hands  for  distribution, 
the  residuary  legatee,  the  brother  of  the  deceased,  petitioned 
the  county  court  to  have  it  adjudged  that  the  divorce  and  the 
final  distribution  of  the  estate  and  property  of  Allan  P. 
Battis  in  1903  had  annulled  and  revoked  the  fourth  para- 
graph of  his  will,  and  that  the  residue  of  the  estate,  after 
compliance  with  the  other  provisions  of  the  will,  should  be 
awarded  to  the  petitioner.  The  county  court  entered  judg- 
ment adjudging  that  the  bequest  to  the  respondent  was 
annulled  by  the  divorce  and  final  division  and  distribution 
of  the  estate  and  property  of  Allan  P.  Battis,  and  that 
Frances  May  Montaba  should  take  nothing  under  the  will. 
Upon  appeal  to  the  circuit  court  the  court  entered  judgment 
dismissing  the  petition.  This  is  an  appeal  from  the  judg- 
ment of  the  circuit  court. 
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The  respondent  avers  that  the  admis«;ion  of  the  will  to 
probate  precludes  the  appellant  by  his  petition  from  invok- 
ing the  power  of  the  court  to  declare  the  fourth  paragraph 
f  the  will  to  have  been  revoked  and  annulled.  The  argu- 
ment is  made  that  the  admission  of  the  will  to  probate 
established  the  whole  writing  and  made  it  operative  and 
effective  in  all  its  parts,  and  hence  that  appellant  cannot  in 
this  manner  establish  a  revocation  of  any  part  thereof.  The 
question  raised  by  the  petitioner  is  whether  or  not  paragrax>h 
4  ^^^  of  the  will  was  revoked  by  the  judgment  awarding  a 
divorce  between  the  husband  and  wife,  and  pursuant  to  sec- 
tion 2364,  Statutes  of  1898,  a  final  division  and  distribution 
of  the  testator's  estate.  No  attempt  is  made  to  annul  the 
probate  of  the  will  or  to  have  the  will  declared  ineffective 
because  of  its  revocation.  It  need  not,  therefore,  be  deter- 
mined whether  this  proceeding  would  lie  to  assail  a  will  in  its 
entirety  after  probate.  The  inquiry  for  determination  is 
whether  this  is  a  proper  and  appropriate  poceeding  wherein 
the  court  may  ascertain  whether  or  not  paragraph  4  of  the 
will  was  revoked  by  the  subsequently  changed  condition  and 
circumstances  of  the  testator  respecting  his  relations  to  his 
divorced  wife.  This  in  no  wsiy  affects  the  validity  of  the 
other  parts  of  the  will,  its  execution,  or  the  admission  to  pro- 
bate. Manifestly  the  writing  probated  embodies  the  will  of 
the  testator.  If  paragraph  4  is  found  to  have  been  annulled 
under  the  condition  and  circumstances  submitted  to  the 
court,  all  the  other  parts  of  the  writing  will  stand  as  the 
will  of  the  testator.  In  the  proceeding  admitting  the  will  to 
probate  the  question  actually  presented  to  the  court  was 
whether  the  writing  propounded  as  decedent's  will  was  en- 
titled to  probate,  and  no  other  question  was  presented.  The 
determination  of  this  question  in  no  way  specifically  included 
a  determination  respecting  the  annulment  of  paragraph  4. 
The  legal  effect  and  the  validity  of  the  contents  of  the  writ- 
ing are  not  involved.  As  a  matter  of  practice,  such  ques- 
tions are  usually  considered  separately  in  probate  and 
administration  proceedings:  Farmer  v.  Sprague,  57  Wis. 
324,  15  N.  W.  382.  The  statutes  impose  on  the  county  courts 
the  duty  of  ascertaining  what  persons  are  entitled  to  receive 
a  testator's  estate  under  his  will.  This  necessarily  involves 
a  determination  of  whether  any  part  of  the  writing  pre- 
sented as  the  will  should  be  rejected  as  annulled,  in  order 
that  distribution  of  the  estate  may  be  directed  pursuant  to 
the  effective  parts  of  the  writing.  This  proceeding  appro- 
priately presents  these  considerations  ^"*  to  the  court.  We 
are  therefore  of  opinion  that  appellant's  petition  was  prop- 
erly entertained,  and  that  the  court  thereby  acquired  juris- 
diction to  determine  whether  this  paragraph  of  the  written 
paper  admitted  to  probate  as  the  will  had  been  impliedly 


1104  139  American  State  Reports.       [Wisconsin, 

revoked  and  annulled  under  the  provisions  of  section  2290, 
Statutes  of  1898,  by  the  changed  condition  and  circumstances 
of  the  testator  subsequent  to  the  making  of  the  will. 

This  section  enacts  that  no  will  shall  be  revoked  except  as 
therein  provided,  with  the  intention  of  revoking  it;  "except- 
ing only  that  nothing  contained  in  this  section  shall  prevent 
the  revocation  implied  by  law  from  subsequent  changes  in 
the  condition  or  circumstances  of  the  testator."  In  Will  of 
Ward,  70  Wis.  251,  5  Am.  St.  Rep.  174,  35  N.  W.  731,  it  was 
held  that  this  exception  from  the  operation  of  this  section 
manifestly  means  such  as  had  previously  been  implied  at 
common  law":  Will  of  Lyon,  96  Wis.  339,  65  Am.  St.  Rep. 
52,  71  N.  W.  362;  Glascott  v.  Bragg,  111  Wis.  605,  87  N.  W. 
853,  56  L.  R.  A.  258.  These  cases  call  attention  to  the  fact 
that  in  the  common  law  the  marriage  of  a  female,  and  the 
marriage  and  birth  of  issue  in  case  of  a  man,  were  recognized 
as  "subsequent  changes  in  the  condition  or  circumstances  of 
the  testator,"  which  implied  a  revocation  of  the  will.  The 
appellant  contends  that  this  exception  was  not  intended  to  be 
limited  to  those  cases  which  had  arisen  for  adjudication  in 
the  courts  prior  to  the  adoption  of  the  statute  law  of  this 
state,  but  that  the  statute  is  declaratory  of  a  rule  of  justice 
: imposed  on  testators  respecting  the  disposition  of  their  prop- 
erty by  will  in  the  light  of  their  relations  and  duties  toward 
persons  who  would  naturally  be  the  objects  of  their  bounty. 
The  decisions  of  the  courts  of  this  country  are  not  in  har- 
mony as  to  the  application  and  scope  of  the  rule.  There  has 
been  much  discussion  of  the  subject  in  various  jurisdictions, 
and  we  call  attention  to  the  foregoing  cases  in  this  court  and 
the  following  recent  adjudications  in  other  jurisdictions: 
Lansing  v.  Haynes.  95  Mich.  16,  35  Am.  St.  Rep.  545,  54  N. 
W.  699;  Wirth  v.  Wirth,  149  -39  -^i'^^^  gg?,  113  N.  W.  306; 
Baacke  v.  Baacke.  50  Neb.  18,  69  N.  W.  303 ;  Estate  of  Brown, 
139  Iowa,  219,  117  N.  W.  260;  Donaldson  v.  Hall,  106  Minn. 
502,  130  Am.  St.  Rep.  621,  119  N.  W.  219,  20  L.  R.  A.,  N. 
S.,  1073,  16  Ann.  Cas.  541.  Wliat  subsequent  changes  in  the 
condition  and  circumstances  of  the  testator  revoke  a  will  or 
a  part  thereof  by  implication,  within  the  rule  embodied  in 
this  statute,  has  commonly  been  applied  to  a  change  in  the 
testator's  property,  in  his  family,  or  in  the  beneficiaries:  See 
note  to  Graham  v.  Burch,  28  Am.  St.  Rep.  356.  The  rule 
rests  on  the  idea  that  the  changed  condition  and  circum- 
stances of  the  testator  respecting  his  property,  his  family,  or 
beneficiaries,  imposing  different  moral  and  legal  duties, 
affords  strong  evidence  that  the  testator  intended  that  his 
will  should  become  revoked  as  to  the  provisions  affected  by 
such  subsequent  change  in  the  testator's  condition  and  cir- 
cumstances. 
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Is  the  change  in  the  condition  and  circumstances  of  one  who 
has  made  a  will,  brought  about  by  a  divorce  accompanied  by 
an  adjudication  making  a  final  division  and  distribution  of 
his  estate,  both  real  and  personal,  as  between  him  and  his 
wife,  in  the  light  of  their  legal  and  equitable  rights,  their 
character  and  situation  under  all  the  circumstances  of  the 
case,  of  such  probative  force  as  to  sustain  the  conclusion  that 
the  husband  intended  that  the  provision  he  had  theretofore 
made  in  his  will  for  his  wife's  benefit  should  be  revoked 
thereby?  The  change  in  the  condition  and  circumstances  of 
a  testator  incident  to  a  separation  of  the  parties  and  a  divi- 
sion and  distribution  of  the  husband's  estate  operates  to 
produce  a  complete  destruction  of  their  legal  and  moral  rela- 
tions and  consequent  obligations  and  duties.  It  is  difficult  to 
conceive  of  a  condition  and  circumstances  which  are  pregnant 
with  as  strong  an  intent  to  annul  the  testamentary  provision 
made  for  the  benefit  of  a  testator's  wife  and  from  which  he 
would  be  led  to  conclude  that  the  mfe  's  claim  upon  his  estate 
and  his  bounty  had  been  fully  discharged.  These  changed 
conditions  and  circumstances  of  a  testator  are  of  a  nature 
which  naturally  ^^^  implies  a  different  intent  respecting  his 
wife  as  the  object  of  his  bounty.  The  decree  divorcing  them 
and  awarding  a  final  division  and  distribution  of  his  estate 
makes  them  strangers  to  each  other,  and  the  bestowal  on  her 
of  such  a  portion  of  his  estate  as  he  ought  in  justice  and 
right  under  the  conditions  and  circumstances  to  bestow  on 
her  operates  to  discharge  all  his  moral  and  legal  duties  to- 
ward her.  It  was  upon  such  considerations  that  courts  acted 
in  establishing  the  doctrine  of  implied  revocation  of  wills. 
The  changed  condition  and  circumstances  of  a  testator  thus 
brought  about  are  of  a  nature  and,  in  effect,  of  such  proba- 
tive force  as  to  imply  that  the  testator  intended  that  the 
testamentary  provisions  theretofore  made  for  the  wife  should 
become  revoked  thereby. 

At  the  trial  respondent  offered  evidence  to  show  that  after 
the  divorce  the  testator  entertained  a  friendly  feeling  for  his 
former  wife  and  did  things  evincing  affection  for  her,  and 
that  he  declared  to  her  mother  and  sister  that  he  had  made 
provision  in  his  will  for  her  comfort  and  needs  for  the  re- 
mainder of  her  life.  It  is  contended  that  this  evidence  was 
competent  to  rebut  any  presumption  of  implied  revocation  of 
the  provision  made  for  her  in  the  will.  In  many  of  the 
earlier  English  and  American  cases  the  right  to  rebut  the  pre- 
sumption of  such  revocation  was  recognized.  In  recent 
times,  however,  this  right  has  been  denied  in  many  cases. 
An  exhaustive  and  full  discussion  is  found  in  Brush  v.  Wil- 
kins,  4  Johns.  Ch.  (N.  Y.)  506;  Marston  v.  Roe,  8  Ad.  &  E. 
14,  and  cases  cited  above.     In  Glascott  v.  Bragg,  111  Wis. 

Am.  St.  Rep.,  Vol.  139 — 70 
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605,  607,  87  N.  W.  854,  56  L.  R.  A.  258,  this  court  in  com- 
menting on  this  phase  of  this  question  stated : 

"The  earlier  cases  seemed  to  go  upon  the  theory  that  such 
marriage  and  birth  raised  a  mere  presumption  of  an  intent  to 
revoke,  but  the  rule  held  in  the  later  cases  was  finally  con- 
firmed in  the  privy  council  in  the  last  case  cited  (Israeli  v. 
Rodon,  2  Moore  P.  C.  51),  where  it  was  expressly  held  that 
'marriage  and  birth  of  a  child  do  not  afford  presumptive  evi- 
dence of  intention  to  revoke,  but  are  in  themselves  an  abso- 
lute ^***  revocation  of  a  will  made  previous  to  the  marriage 
but  not  in  contemplation  of  it.'  " 

This  declaration  gives  approval  to  the  rule  that  must  be 
deemed  to  have  been  applied  in  the  case  then  under  consider- 
ation. We  have  discovered  no  good  and  sufficient  reason  to 
depart  from  the  rule  thus  applied  in  this  court,  and  hence 
must  hold  that  evidence  cannot  be  received  to  rebut  the  pre- 
sumption of  an  implied  revocation  of  the  provision  in  a  will, 
or  to  show  that  the  testator  meant  his  will  to  stand  as  writ- 
ten, unless  such  evidence  amounts  to  a  republication  of  it. 
It  is  not  claimed  that  the  evidence  offered  shows  that  the 
testator  republished  his  will  after  being  divorced  from  his 
wife.  In  Wirth  v.  Wirth,  149  Mich.  687,  113  N.  W.  306, 
the  question  was  presented  to  the  court  in  a  case  like  the 
instant  one.  The  holding  of  the  court  is  stated  in  the  head- 
note,  as  follows:  "A  divorce  and  settlement  of  their  property 
rights  between  husband  and  wife  operates  ipso  facto  to  re- 
voke his  will  previously  made,  and  no  subsequent  act  of  the 
testator  not  accompanied  by  the  solemnities  requisite  for  the 
making  of  a  valid  will  will  revive  it." 

The  evidence  offered  by  the  respondent  is  not  proof  that 
the  testator  revived  the  provision  in  the  will  which  had  been 
revoked  by  the  divorce  proceeding. 

These  considerations  lead  to  the  conclusion  that  the  circuit 
court  erred  in  dismissing  the  proceeding  on  the  petition  of 
Martin  T.  Battis. 

By  the  COURT.  The  judgment  appealed  from  is  reversed 
and  the  cause  remanded  to  the  circuit  court,  with  directions 
that  the  court  enter  judgment  affirming  the  judgment  of  the 
county  court  of  Winnebago  county. 

The  Implied  Bevocation  of  Wills  from  a  Change  in  the  condition  and 
circumstances  of  the  testator,  other  than  marriage  or  by  birth  of 
issue,  is  discoissed  in  the  notes  to  Donaldson  v.  Hall,  130  Am.  St.  Rep. 
628;  Graham  v.  Burch,  28  Am.  St.  Rep.  356.  When,  at  the  time  that 
a  decree  of  divorce  is  granted,  the  parties  to  the  action  have  settled 
their  property  rights  by  mutual  agreement  in  writing,  without  men- 
tioning mutual  wills  made  by  them  ten  years  before,  by  which  each 
devised  to  the  other  all  of  his  or  her  property,  the  decree  of  divorce 
and  settlement  constitute  an  implied  revocation  of  the  wills:  Lansing 
V.  Haynes,  95  Mich.  16,  35  Am,  St.  Rep.  545. 
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ALLEN  V.  CENTRAL  WISCONSIN  TRUST   CO!^IPANY. 

[143  Wis.  381,  127  N.  W.  1003.] 

LIFE  INSURANCE — Character  of  Policy — Exemption  from 
Execution. — By  the  withdrawal  of  the  surplus  at  the  end  of  the  ton- 
tine period,  and  the  continuance  of  the  policy  as  fully  paid  up,  with 
the  wife  of  the  assured  named  as  beneficiary,  a  tontine  policy  becomes 
strictly  a  life  insurance  policy,  and  as  such  exempt  from  the  claims 
of  creditors,     (p.  1109.) 

BANKRUPTCY — Exemptions. — A  Life  Insurance  Policy  pay- 
able to  the  wife  of  the  bankrupt  is  exempt  under  section  6  of  the 
bankruptcy  act,  adopting  the  exemption  laws  of  the  several  states,  and 
section  70a  of  the  same  act.     (p.  1109.) 

BANKRUPTCY. — The  Exemption  of  a  Life  Insurance  Policy 
payable  to  the  wife  of  the  bankrupt  is  not  affected  by  a  reservation 
in  the  policy  of  a  right  of  the  insured  to  change  the  beneficiary. 
(p.  1110.) 

LIFE  INSURANCE — ^Effect  of  Dividends  on  Character  of 
Policy. — The  sharing  in  annual  dividends,  varying  from  year  to  year, 
docs  not  destroy  the  essential  character  of  a  policy  as  a  purely  life 
insurance  contract,  the  dividends  being  but  a  mere  incident  of  the 
policy,  the  right  to  receive  which  ig  in.  the  beneficiary,     (p.  1110.) 

Rufus  B.  Smith,  for  the  plaintiff. 

Richmond,  Jackman  &  Swansen,  for  the  defendant. 

382  yiNJE,  J.  Action  of  replevin  to  recover  a  policy  of 
insurance  issued  by  the  Northwestern  Mutual  Life  Insurance 
Company  of  Milwaukee  upon  the  life  of  Philip  Allen,  Jr., 
February  21,  1888,  for  the  sum  of  $2,000.  The  policy  pro- 
vided for  the  payment  of  an  annual  premium  of  $118.34  for 
ten  years.  At  the  end  of  twenty  years,  and  prior  to  the 
time  plaintiff  was  made  the  beneficiary,  the  insured  exer- 
cised an  option  to  withdraw  in  cash  the  accumulated  surplus, 
then  amounting  to  $705.31,  apportioned  by  the  company  to 
this  policy,  and  it  was  then  continued  as  a  fully  paid-up  life 
insurance  policy  for  the  sum  of  $2,000  and  became  entitled 
to  annual  dividends  until  all  contributions  to  the  surplus 
fund  had  been  returned.  The  annual  dividend  for  1910 
amounted  to  $11.40.  The  value  of  the  policy  at  the  time  of 
the  commencement  of  the  action  was  $1,159.83. 

From  the  time  the  policy  was  issued  until  February  23, 
1908,  it  was  payable  to  the  executors,  administrators,  or  as- 
signs of  Philip  Allen,  Jr.  On  that  day,  at  the  request  of  the 
insured,  the  plaintiff  was  made  the  beneficiary,  and  the  fol- 
lowing indorsement  placed  upon  the  policy  by  the  company: 

"Milwaukee,  wIs.,  Feb.  27,  1908. 

"At  the  request  of  the  insured,  dated  February  23,  1908, 
Edith  L.  Allen,  wife  of  the  insured,  is  hereby  made  bene- 
iieiary  in  this  policy,  subject  to  the  right  of  the  insured  to 
change  beneficiary  as  provided  on  the   second   page   of   this 
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policy.  If  no  beneficiary  survive  the  said  insured,  payment 
shall  be  made  when  due  to  the  executors,  administrators,  or 
assigns  of  the  said  insured." 

The  second  page  of  the  policy  contained  this  provision: 
"The  insured  may,  subject  to  the  rights  of  any  assignee, 
change  the  beneficiary  or  beneficiaries  at  any  time  during  the 
continuance  of  this  policy  by  filing  with  the  company  a  writ- 
ten request  accompanied  by  this  policy;  such  change  to  take 
effect  upon  the  indorsement  of  the  same  on  the  policy  by  the 
company." 

On  November  20,  1909,  said  Allen  was  adjudged  a  -volun- 
tary bankrupt,  and  thereafter  the  defendant  was  duly 
^®^  elected  the  trustee  of  the  bankrupt  estate  and  is  still 
acting  as  such  trustee. 

The  trial  court  held  that  the  policy  did  not  pass  to  the  Cen 
tral  Wisconsin  Trust  Company  as  trustee  in  bankruptcy  of 
Philip  Allen,  Jr.,  as  a  part  of  the  assets  of  said  bankrupt,  but 
that  upon  the  death  of  said  Philip  Allen,  Jr.,  if  the  same  shall 
occur  during  the  life  of  the  plaintiff,  the  latter  will  be  en- 
titled to  recover  the  insurance  provided  for  in  said  policy.  It 
further  held  that  the  Central  Wisconsin  Trust  Company,  as 
trustee,  was  entitled  to  recover  the  insurance  provided  for  in 
said  policy  upon  the  death  of  said  Philip  Allen,  Jr.,  if  he 
shall  die  after  the  decease  of  Edith  L.  Allen,  the  plaintiff, 
and  that  said  trustee  in  bankruptcy  was  also  entitled  to  col- 
lect each  year  the  annual  dividends  that  shall  be  paid  on  said 
policy  and  is  entitled  to  retain  possession  of  said  policy  until 
the  death  of  said  Allen,  and  that  in  case  the  plaintiff  shall 
still  be  living,  the  defendant  is  to  deliver  said  policy  to  the 
plaintiff;  and  dismissed  the  complaint  with  costs. 

The  plaintiff  appeals  from  that  portion  of  the  judgment 
which  provides  that  the  defendant  will  be  entitled  to  recover 
the  insurance  provided  in  said  policy  upon  the  death  of  said 
Philip  Allen,  if  he  shall  die  after  the  decease  of  Edith  L. 
Allen,  the  plaintiff,  and  from  that  portion  of  the  judgment 
which  adjudges  that  the  defendant  is  entitled  to  collect  the 
annual  dividends  which  shall  be  paid  on  said  policy,  and  from 
that  portion  of  the  judgment  which  adjudges  that  defendant 
is  entitled  to  retain  possession  of  said  policy  until  the  death 
of  said  Allen,  and  from  the  dismissal  of  the  plaintiff's  com- 
plaint. The  defendant  appeals  from  the  judgment  on  the 
ground  that  the  trial  court  should  have  decreed  that  the 
policy  of  insurance  in  question,  as  to  the  trustee  in  bank- 
ruptcy of  Philip  Allen,  Jr.,  is  a  part  of  the  assets  in  bank- 
ruptcy. 

^®^  1.  Counsel  for  plaintiff  contends  that  when  the  plain- 
tiff became  the  beneficiary  of  the  policy  she  thereby  became 
vested  with  the  sole,  absolute,  and  indefeasible  title  thereto 
by  virtue  of  the  provisions  of  section  2347,  Statutes  of  1898, 
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notwithstanding  the  reservation  in  the  policy  of  the  right  of 
the  insured  to  change  beneficiary  at  any  time  during  the  life 
of  the  policy.  In  the  view  the  court  has  taken  of  this  case  it 
does  not  become  necessary  to  decide  that  question,  and  it  is 
expressly  reserved  for  consideration  and  decision  when  the 
occasion  therefor  shall  arise. 

The  policy,  after  the  surplus  was  withdrawn  at  the  end  of 
the  tontine  period,  and  the  wife  made  the  beneficiary,  was 
and  remained  strictly  a  life  insurance  policy  payable  to  the 
wife  of  the  insured.  As  such  it  was  exempt  from  the  claims 
of  the  creditors  of  the  husband:  Stats.  1898,  sec.  2982, 
subd.  19,  and  sec.  2347.  Section  6  of  the  bankruptcy  law 
(Act  July  1,  1898,  30  U.  S.  Stats,  at  Large,  e.  541)  adopts, 
for  purposes  of  bankruptcy  proceedings,  the  exemptions  al- 
lowed by  the  laws  of  the  several  states:  1  Remington  on 
Bankruptcy,  sec.  1003;  Holden  v.  Stratton,  198  U.  S.  202,  25 
Sup.  Ct.  Rep.  656,  49  L.  ed.  1018.  The  ^ss  policy  was,  there- 
fore, exempt  from  the  creditors  of  the  husband  in  the  bank- 
ruptcy proceedings  and  did  not  pass  to  the  trustee. 

But  it  is  claimed  by  counsel  for  defendant  that,  inasmuch 
as  the  insured  reserved  to  himself  the  right  or  power  to 
change  the  beneficiary,  such  right  or  power  passed  to  the 
trustee,  and  the  cases  of  In  re  Welling,  113  Fed.  189.  51  C.  C. 
A.  151,  In  re  Holden,  114  Fed.  650,  52  C.  C.  A!  346,  In  re 
Hettling,  175  Fed.  65,  99  C.  C.  A.  87,  In  re  Wolff,  165  Fed. 
984,  21  Am.  Bank.  Rep.  452 ,  Matter  of  White,  174  Fed.  333, 
98  C.  C.  A.  205,  26  L.  R.  A.,  N.  S.,  451,  23  Am.  Bank.  Rep.  90, 
and  In  re  Schofield,  147  Fed.  862,  are  cited  to  sustain  the 
claim.  Reference  to  those  cases  will  show  that  the  policy  in 
each  of  them  was  in  the  nature  of  an  endowment  policy,  and 
provided  for  the  payment  to  the  insured,  at  the  end  of  a 
stated  period,  of  a  fixed,  definite  sum,  and  it  was  held  that 
the  insured  had  property  rights  in  the  policy  that  passed  to 
the  trustee  notwithstanding  it  was  made  payable  to  the  wife 
in  the  event  of  her  surviving  the  husband.  We  have  no 
such  case  here.  The  investment  feature  of  the  policy  in 
behalf  of  the  insured  was  entirely  eliminated  when  the  sur- 
plus was  paid  him.  Moreover,  the  bankruptcy  act  itself  spe- 
cifically declares  that  such  a  policy  does  not  pass  to  the 
trustee.  Section  70  (a)  of  the  bankruptcy  law  provides  that 
the. trustee  of  a  bankrupt  shall  "be  vested  by  operation  of 
law  with  the  title  of  the  bankrupt,  as  of  the  date  he  was 
adjudged  a  bankrupt,  except  in  so  far  as  it  is  to  property 
which  is  exempt,"  and  then  specifies  different  classes  of 
property  that  pass  to  the  trustee.  The  federal  courts  have 
repeatedly  held  that  the  bankruptcy  act  does  not  affect 
ordinary  life  insurance  policies  payable  to  the  wife  of  the 
bankrupt.  In  Re  Scheld,  104  Fed.  870,  871,  44  C.  C.  A.  233, 
52  L.  R.  A.  188,  the  court  says:  "It  will  be  seen  that  the 


1110  139  American  State  Reports.       [■Wisconsin, 

clause  of  section  70  above  quoted  does  not  include  policies 
of  insurance  payable  to  the  wife,  children,  or  other  kin  of 
the  bankrupt,  but  is  limited  to  policies  the  proceeds  of  which 
are  payable  to  the  bankrupt  himself,  his  estate,  or  personal 
representatives.  The  enactment  does  not  deprive  ^^^  the 
family  of  a  debtor  of  the  protection  which  he  may  have  se- 
cured to  them  in  taking  out  policies  for  their  benefit  payable 
at  his  death,  but  it  does  prevent  debtors  from  availing  them- 
selves of  the  opportunity  of  making  investments  for  their 
own  benefit  in  the  form  of  endowment  policies,  or  policies 
payable  to  themselves,  and  holding  the  same  while  seeking  a 
discharge  from  their  debts  through  the  bankrupt  act." 

This  language  is  quoted  with  approval  in  Re  Plolden,  114 
Fed.  650,  52  C.  C.  A.  348. 

It  is  further  claimed  that,  inasmuch  as  the  insured  reserved 
the  right  to  change  the  beneficiary,  he  may  yet  do  so,  and 
convert  the  policy  into  property  that  may  pass  to  the  trustee. 
Conceding,  but  not  deciding,  that  he  still  has  the  right  to 
change  the  beneficiary,  and  assuming  that  he  may  do  so,  yet 
it  is  not  easy  to  perceive  upon  what  ground  it  can  be  claimed 
that  the  trustee  is  at  all  concerned  with  what  may  afterward 
become  of  exempt  property.  The  trustee  is  vested  with  the 
title  to  the  property  of  the  bankrupt,  if  at  all,  as  of  the  date 
he  was  adjudged  a  bankrupt.  At  that  time  this  policy  was 
exempt  and  did  not  pass  to  the  trustee.  It  cannot  pass  later, 
no  matter  what  the  bankrupt  may  do. 

2.  It  may  be  said  that,  inasmuch  as  this  paid-up  policy 
shares  in  the  annual  dividends,  it  is  not  purely  a  life  insur- 
ance policy.  Its  value  at  the  time  of  the  commencement  of 
the  action  was  $1,159.83  and  the  annual  dividend  for  1910 
was  $11.40.  The  amount  of  the  dividend  is  likely  to  vary 
from  year  to  year,  depending  upon  interest  rates  and  the  cost 
of  conducting  the  business.  It  is  deemed,  therefore,  that  the 
dividend  is  a  mere  incident  of  the  policy  and  that  it  does  not 
destroy  its  essential  character  as  a  purely  life  insurance  con- 
tract: Ellison  V.  Straw,  119  Wis.  502,  508,  97  N.  W.  168. 
The  right  to  receive  such  dividend  is  in  the  beneficiary. 

It  follows  from  what  has  been  said  that  the  plaintiff  is  en- 
titled to  judgment  awarding  the  possession  of  the  policy  to 
her. 

387  3y  ^hg  COURT.  Judgment  reversed,  and  cause  re- 
manded with  directions  to  enter  judgment  in  accordance 
with  this  opinion. 

Barnes,  J.,  took  no  part. 


As  to  Tontine  or  "Ten-year  Dividend  System"  of  Insurance,  see  Ulil- 
man  v.  New  York  Life  Ins.  Co.,  1-09  N.  Y.  421,  4  Am.  St.  Rep.  482. 

That  Exempt  Property  Does  not  Pass  to  the  Ass^anee  in  Bankruptcy, 
Bee  Wilkinson  v.  Wait,  44  Vt.  508,  8  Am.  Rep.  391:  Robinson  v.  Wilson, 
15  Kan.  595.  22  Am.  Rep.  272. 
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ESTATE  OF  BARLASS. 

[143  Wis.  497,  128  N.  W.  58.] 

ESTATE  OF  DECEDENT — Jurisdictional  Facts. — The  county 
court  has  jurisdiction  to  act  in  the  probate  of  wills  and  the  granting 
of  letters  testamentary  and  of  administration,  (1)  when  it  is  shown 
that  an  inhabitant  of  or  resident  in  the  county  has  died;  (2)  when  it 
is  shown  that  a  person  has  died  without  the  state  having  any  estate 
within  such  county  to  be  administered.  The  jurisdictional  facts  are, 
in  the  first  case,  domicile  and  death;  in  the  second,  the  existence  of 
an  estate  within  the  county  to  be  administered,  and  death  without 
the  state,  and  these  facts  must  be  established  before  the  court  ac- 
quires jurisdiction  to  act.     (p.  1112.) 

ESTATE  OF  DECEDENT — Adminir,traticn — Existence  of  Prop- 
erty.— A  prima  facie  showing  that  there  is  an  estate,  or  a  bona  fide 
claim  that  the  deceased  left  property  to  be  administered,  or  the  prima 
facie  showing  of  any  other  statutory  ground,  is  all  that  is  necessary 
to  authorize  the  granting  of  letters  of  administration  in  the  case  of 
the  death  of  a  resident  of  the  county,     (p.  1112.) 

ESTATE  OF  DECEDENT — Administration — Claim  to  Property. 
On  an  application  for  letters  of  administration  the  court  will  not 
inquire  into  the  validity  of  a  claim  that  the  deceased  owned  certain 
property,     (p.   1112.) 

ESTATE  OF  DECEDENT. — The  Mere  Existence  of  Local  As- 
sets, irrespective  of  amount  or  value,  will  support  a  grant  of  adminis- 
tration,    (p.  1113.) 

The  appeal  is  from  a  judgment  of  the  circuit  court  revers- 
ing an  order  of  the  county  court  of  Rock  county  appointing 
David  M.  Barlass  an  administrator  of  the  estate  of  Thomas 
Barlass,  deceased. 

J.  J.  Cunningham,  for  the  appellant. 

E.  D.  McGowan,  for  the  respondent. 

^»''  VINJE,  J.  The  verified  petition  of  David  M.  Barlass 
for  administration  alleges  that  Thomas  Barlass,  deceased, 
left  personal  estate  of  the  value  of  five  thousand  dollars  and 
real  estate  of  the  value  of  twenty-one  thousand  dollars. 
The  contestant,  John  T.  Barlass,  claims  that  the  deceased  in 
his  lifetime  executed  a  bill  of  sale  of  all  his  personal  property 
to  him  and  that  the  real  estate  was  likewise  deeded  to  him 
and  his  sister,  Janette  Irish.  The  petitioner  contends  that 
such  instruments  were  executed  through  fraud  and  undue 
influence  and  that  the  deeds  were  never  delivered.  The  valid- 
ity of  these  conveyances  was  litigated  in  the  circuit  court 
upon  the  appeal  from  the  order  of  the  county  court  appoint- 
ing an  administrator,  and  the  circuit  court  found  as  facts  (1) 
that  Thomas  Barlass,  deceased,  was  an  inliabitant  of  Rock 
county,  Wisconsin,  and  died  intestate  November  12,  1908; 
(2)  that  he  left  him  surviving  John  T.  Barla.ss,  David  M. 
Barlass,    his    sons,  ^"®  and  Janette  Irish,  his  daughter,  all 
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adults,  as  his  only  heirs  at  law ;  (3)  that  he  left  no  personal 
estate;  (4)  that  he  left  no  real  estate;  (5)  that  he  left  thirty- 
six  dollars  which  was  used  to  pay  funeral  expenses;  and  (6) 
that  there  were  no  debts  or  claims  chargeable  against  or  due 
the  deceased  or  the  estate;  and  entered  judgment  as  above 
stated.     The  petitioner  appealed. 

Section  2443,  Statutes  of  1898,  provides  that:  "The  juris- 
diction of  the  county  court  shall  extend  to  the  probate  of 
wills  and  granting  letters  testamentary  and  of  administration 
on  the  estates  of  all  persons  deceased  who  were  at  the  time 
of  their  decease  inhabitants  of  or  residents  in  the  same 
county  and  of  all  who  shall  die  without  the  state  having  any 
estate  within  such  county  to  be  administered " 

And  section  3806,  Statutes  of  1898,  says:  "When  any  per- 
son shall  die  intestate,  being  an  inhabitant  of  this  state, 
letters  of  administration  of  his  estate  shall  be  granted  by  the 
county  court  of  the  county  of  which  he  was  an  inhabitant  at 
the  time  of  his  death " 

These  provisions  confer  jurisdiction  upon  the  county  court 
to  act  (1)  when  it  is  shown  that  an  inhabitant  of  or  resident 
in  the  same  county  has  died;  (2)  when  it  is  shown  that  a  per- 
son has  died  without  the  state  having  any  estate  within  such 
county  to  be  administered.  In  the  first  case  the  jurisdictional 
facts  are  domicile  and  death ;  in  the  second,  the  existence  of 
an  estate  within  the  county  to  be  administered,  and  death 
without  the  state.  In  each  case  such  jurisdictional  facts  may 
be  controverted  upon  the  hearing  of  a  petition  for  letters  tes- 
tamentary or  of  administration,  and  they  must  be  established 
before  the  court  acquires  jurisdiction  to  act.  Not  so,  how- 
ever, as  to  the  existence  of  an  estate  in  the  case  of  the  death 
of  a  resident  of  the  county.  A  prima  facie  showing  that 
there  is  an  estate,  or  a  bona  fide  claim  that  deceased  left 
property  ^""  to  be  administered,  or  the  prima  facie  showing 
of  any  oth^r  statutory  ground  for  the  granting  of  letters  of 
administration,  is  all  that  is  necessary.  Thus  it  was  held  in 
Perkins  v.  Owen,  123  Wis.  238,  101  N.  W.  415,  that  intestacy 
was  not  a  fact  that  must  exist  in  order  to  confer  jurisdiction 
upon  the  county  court  to  administer  an  estate  as  intestate 
estate.  In  a  case  like  the  one  at  bar  a  bona  fide  claim  that 
there  is  an  estate  to  administer  will  support  the  granting  of 
letters,  and  the  court  should  not  proceed  to  adjudge  the 
validity  of  the  claim.  That  must  be  left  for  future  litigation 
in  the  proper  forum  and  between  the  proper  parties :  Parsons 
V.  Spaulding,  130  Mass.  83,  86;  Grimes  v.  Talbert  14  Md. 
169,  172;  In  re  Brooks'  Estate,  110  Mich.  8,  67  N.  W.  975; 
Schouler  on  Executors,  see.  93 ;  1  Woerner  on  Administra- 
tion, sec.  204.  Moreover,  in  this  case  the  court  found  that 
deceased  left  thirty-six  dollars.     The  fact  that  it  was  after- 
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ward  used,  and  properly  so,  for  funeral  expenses,  is  imma- 
terial. The  status  at  the  time  of  death  governs.  It  has  been 
held  that  the  mere  existence  of  local  assets,  irrespective  of 
amount  or  value,  will  support  a  local  grant  of  administra- 
tion: Pinney  v.  McGregory,  102.  Mass.  186;  Missouri  Pac.  R. 
Co.  v.  Bradley,  51  Neb.  596,  66  Am.  St.  Rep.  473.  71  N.  W. 
283;  Horton  v.  Trompeter,  53  Kan.  150,  35  Pac.  1106. 

In  Flood  V.  Pilgrim,  32  Wis.  378,  Lyon,  J.,  was  strongly 
inclined  to  think  that  a  local  grant  of  letters,  where  there  is 
no  estate,  is  absolutely  null  and  void ;  and  in  Filbey  v.  Car- 
rier, 45  Wis.  469,  he  reiterated  this  opinion.  In  neither  case, 
however,  was  the  question  involved.  Both  cases  turned  upon 
the  right  of  the  administrator  to  the  possession  or  use  of  real 
estate.  While  it  Avould  undoubtedly  be  an  abuse  of  discre- 
tion on  the  part  of  the  county  court  to  appoint  an  adminis- 
trator in  a  case  where  it  is  conceded  there  is  no  estate  or 
other  statutory  ground  for  the  appointment,  the  deceased 
being  a  resident,  yet  it  cannot  be  said  that  the  act  of  appoint- 
ment is  beyond  the  jurisdiction  of  the  court. 

Counsel  for  contestant  cites  Jordan  v.  C.  &  N.  W.  R.  Co., 
«oo  125  Wis.  581,  110  Am.  St.  Rep.  865,  104  N.  W.  803.  1  L. 
R.  A.,  N.  S.,  885,  4  Ann.  Cas.  1113,  Grimes  v.  Talbert,  14  Md. 
169,  Pinney  v.  McGregorv,  102  Mass.  186,  Beach's  Appeal, 
76  Conn.  118,  55  Atl.  596',  Van  Giessen  v.  Bridgford,  83  N. 
Y.  348,  and  Wright  v.  Smith,  19  Nev.  143,  7  Pac.  365,  to 
show  that  in  each  of  those  cases  the  question  of  the  existence 
of  an  estate  was  litigated  upon  the  hearing  of  the  petition  for 
the  appointment  of  an  administrator.  In  all  but  the  last  two 
cases  the  deceased  was  a  nonresident,  and  of  course  the  ques- 
tion of  the  existence  of  an  estate  within  the  territorial  limits 
of  the  court  had  to  be  settled  to  determine  its  jurisdiction. 
In  Van  Giessen  v.  Bridgford,  83  N.  Y.  348,  the  deceased  died 
in  1663,  and  when  the  application  for  administration  was 
made  in  1887  the  court  presumed  ancient  administration, 
especially  in  view  of  the  fact  that  the  family  Bible  and  pair 
of  earrings  sought  to  be  administered  upon  were  not  satis- 
factorily shown  ever  to  have  belonged  to  the  deceased.  The 
case  of  Wright  v.  Smith,  19  Nev.  143,  7  Pac.  365,  was  decided 
under  a  special  statute  in  force  in  Nevada  as  to  community 
property,  and  has  no  application  to  the  question  under  con- 
sideration. 

By  the  COURT.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  enter 
judgment  affirming  the  order  of  the  county  court. 


If  the  Probate  Court  Finds  Tliat  a  Decedent  Did  Leave  an  Estate 
which  can  be  administered  upon  in  the  county  where  letters  of  admin- 
istration are  granted,  its  order  granting  letters  for  that  purpose  can- 
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not  be  avoided  in  a  collateral  proceeding  by  evidence  showing  that 
tho  decedent  did  not  leave  assets  in  the  county,  or  at  all:  See  note 
to  Dobler  v,  Strobel,  81  Am.  St.  Rep.  557;  and  see  Jordan  v.  Chicago 
etc.  R.  R.  Co.,  125  Wis.  581,  110  Am.  St.  Rep.  865;  Bradley  v.  Missouri 
Pac.  Ly.  Co.,  51  Neb.  653,  66  Am.  St.  Rep.  473. 


ESTATE  OF  BULLEN. 

[143  Wis.  512,  128  N.  W.  109.] 

INHERITANCE  TAX — Nature  of  the  Tax, — An  inheritance  tax 
is  not  a  tax  upon  property  or  property  rights  in  any  sense,  but  purely 
an  excise  tax  levied  upon  the  "transfer"  or  transaction,  and  merely 
measured  in  amount  by  the  amount  of  property  transferred,  (p. 
1118.) 

STATUTES — Construction  When  Taken  from  Another  State. — 
When  a  statute  has  received  a  judicial  construction  in  another  state, 
and  is  then  adopted,  it  is  taken  with  the  construction  which  has  been 
so  given  it.     (p.  1119.) 

INHERITANCE  TAX — Situs  of  Personalty. — The  inheritance 
tax  law  of  Wisconsin  was  borrowed  from  New  York,  and  prior  to 
its  adoption  by  Wisconsin  had  received  judicial  construction  in  New 
York  that  in  respect  to  personal  property  not  within  the  state  at  the 
time  of  the  resident  decedent's  death  the  court  will  apply  the  maxim, 
"Mobilia  sequuntur  personam,"  the  effect  of  which  is  to  make  the  legal 
situs  of  personal  property  at  the  domicile  of  the  decedent,  and  this 
construction  was  adopted  with  the  statute,     (p.  1119.) 

INHERITANCE  TAX — Situs — Personal  Property  Transferred  to 
Trustee — Transfer  in  Contemplation  of  Death. — Where  one  formerly  a 
resident  of  Chicago  took  up  his  residence  in  Wisconsin,  but  continued 
to  transact  some  business  in  Chicago  and  had  money  in  banks  and 
other  personal  property,  including  stocks,  bonds,  life  insurance 
policies,  notes,  etc.,  situated  there,  which  were  never  actually  brought 
into  the  state  of  Wisconsin,  some  two  years  after  hi»  removal  to  Wis- 
consin executed  at  Chicago  a  deed  or  assignment  in  trust  to  an  Illinois 
trust  company  transferring  the  property  in  Chicago  to  it,  and  deliv- 
ered to  it  thp  stocks,  bonds,  notes  and  securities  properly  indorsed, 
the  assignment  providing  for  the  investment  of  the  trust  fund  and 
the  payment  of  the  income  thereof,  but  reser-ving  to  the  maker  the 
right  to  the  income  and  control  of  the  property  and  the  right  to  at 
any  time  revoke  the  trust  during  his  life,  and  providing  for  the 
distribution  of  the  property  held  by  the  trustee  at  the  death  of  the 
maker,  and  the  maker  thereafter,  after  having  become  technically  re- 
possessed of  the  property,  executed  a  second  deed  or  assignment  to  the 
trustee,  the  manual  possession  of  the  securities  being  at  all  times  in 
the  trustee,  it  holding  the  legal  title  at  the  time  of  the  maker's  death, 
the  maker  at  the  time  of  the  creation  of  the  trust  knowing  himself  to 
be  afflicted  with  locomotor  ataxia,  it  must  be  held  that  the  legal  situs 
of  the  property  affected  by  the  deed  or  assignment  was  in  the  state 
of  Wisconsin,  where  the  maker  lived  and  died;  that  the  transfer  was 
one  made  in  contemplation  of  death,  and,  therefore,  subject  to  the 
Wisconsin  inheritance  tax.     (p.  1120.) 

INHERITANCE  TAX— Payment  In  Foreign  State— Double 
Taxation. — The  fact  that  personal  property  is  situated  in  another 
state  where  an  inheritance  tax  has  been  imposed  upon  it  does  not  pre- 
vent the  imposition  of  an  inheritance  tax  in  the  state  of  the  deceased 
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owner's  domicile,  although  such  may  result  in  a  double  taxation. 
(p.  1120.) 

INHERITANCE  TAX — Transfer  in  Contemplation  of  Death — 
When  Liability  Accrues. — The  liability  to  the  inheritance  tax  in  case 
of  a  transfer  made  in  contemplation  of  death  accrues  at  the  time  of 
the  transfer,  and  hence  is  not  affected  by  the  circumstance  that  at  the 
time  of  the  maker's  death  the  property  was  in  another  state,  (p. 
1121.) 

INHERITANCE  TAX. — A  Life  Insurance  Policy  payable  to 
the  wife  of  the  insured  is  no  part  of  his  estate,  and  is  therefore  not 
liable  to  the  payment  of  an  inheritance  tax,  nor  is  this  affected  by 
the  wife  joining  with  the  insured  in  an  assignment  in  trust  of  the 
policy,  she  not  relinquishing  any  of  her  rights  thereunder,     (p.  1122.) 

Montgomery,  Hart  &  Smith,  Frame  &  Blackstone  and  C. 
W.  Newbury,  for  the  appellants. 

Frank  L.  Gilbert,  attorney  general,  Russell  Jackson,  dep- 
uty attorney  general,  A.  C.  Titus,  first  assistant  attorney 
general,  and  T.  "W.  Haight,  for  the  state. 

514  yiNJE,  J,  The  circuit  court  for  Waukesha  county 
fixed  an  inheritance  tax  upon  the  estate  of  George  Bullen, 
deceased,  at  $20,184.71.  The  Bullen  heirs,  and  the  state 
appealed,  which  appeals  were  heard  together.  It  appears 
from  the  established  facts  that  George  Bullen,  a  citizen  of 
Wisconsin,  died  at  his  home  near  Oconomowoc  September  10, 
1908,  aged  sixty-two  years.  He  left  a  widow  and  four  sons, 
three  of  whom  are  minors.  At  the  time  of  his  death  he  had 
on  deposit  in  checking  accounts  in  Chicago  banks  $12,109.77, 
and  was  possessed  of  his  home  known  as  "Minnewoc"  in 
Waukesha  county,  valued  at  $56,000,  and  the  chattels  appur- 
tenant thereto,  agreed  to  be  worth  $20,000.  The  remaining 
property  in  which  Mr.  Bullen  had  any  interest,  prior  to  his 
death  consisted  of  certain  stocks,  bonds,  notes,  life  insurance 
policies,  etc.,  the  title  to  which  was  vested  in  the  Northern 
Trust  Company,  an  Illinois  corporation,  as  trustee,  for  the 
benefit  of  Mrs.  Bullen  and  her  four  sons,  who  now  appeal, 
and  of  Lucy  E.  Cleghorn,  Annie  Graham,  Mary  T.  Harris, 
Victoria  Bullen,  and  Helen  Mary  Harris,  all  nonresident 
aliens.  They  did  not,  nor  did  the  Northern  Trust  Company, 
appear  in  either  of  the  courts  below  or  join  in  this  appeal. 
No  personal  service  was  ever  had  on  any  of  them.  The  Illi- 
nois property  held  by  the  Northern  Trust  Company,  exclusive 
of  the  $25,000  insurance  policy,  was  valued  at  $936,761.70. 
In  1892  Mr.  Bullen,  who  formerly  lived  in  Chicago,  moved  to 
Oeonomowoc,  but  continued  to  transact  some  business  in 
Chicago  down  to  the  time  of  his  death.  In  1900  he  began 
negotiations  with  the  Northern  Trust  Company  with  a  view 
of  transferring  his  property  to  it  under  a  trust  agreement. 
Various  drafts  of  the  instrument  were  made  and  discussed 
by  the  parties  down  to  December  11,  1902,  when  an  agree- 
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ment  denominated  "an  assignment  in  trust"  was  entered  into 
in  Chicago,  and  the  bonds,  stocks,  notes,  insurance  policies, 
and  other  securities  ^^'^  therein  mentioned  were  delivered  to 
the  trust  company.  The  transfer  of  the  securities  was  made 
on  the  date  last  mentioned  by  the  delivery  to  the  Northern 
Trust  Company  of  the  assignment  in  trust,  together  with  the 
securities  themselves.  Such  of  the  securities  as  did  not  pass 
by  delivery  were  also  assigned  by  independent  instruments, 
such  as  the  usual  indorsement  on  a  stock  certificate  and  the 
usual  form  of  assignment  of  insurance  policy.  The  trust 
assignment  was  dated  December  11,  1902,  and  the  receipt  of 
the  Northern  Trust  Company  appended  to  it  bears  the  same 
date.  A  certificate  of  acknowledgment,  however,  was  made 
afterward  on  April  4,  1903.  These  securities  had  always 
been  in  a  safety  deposit  box  in  Chicago,  and  the  legal  title 
to  them  was  held  by  the  trustee  at  the  time  of  Mr.  Bullen's 
death,  and  the  securities  themselves  had  never  been  within 
the  state  of  Wisconsin. 

The  assignment  in  trust  provided  for  the  investment  and 
reinvestment  of  the  trust  estate,  and  directed  the  payment  of 
$900  per  annum  to  Lucy  E.  Cleghorn,  a  niece,  and  $9,000  per 
annum  to  Annie  Graham,  a  sister,  both  of  whom  resided  out 
of  the  United  States  at  the  time  of  Mr.  Bullen's  death.  It 
directed  the  trustee  to  pay  the  cost  of  maintenance  of  a  house 
in  London,  Canada,  during  the  lives  of  Mr.  Bullen's  two  sis- 
ters, Mary  T.  Harris  and  Victoria  Bullen,  and  his  niece  Helen 
Mary  Harris.  It  directed  the  trustee  to  hold  his  house  and 
farm  known  as  "Minnewoc"  and  the  chattels  appurtenant 
thereto,  and  to  spend  the  necessary  amount  in  maintaining 
them,  for  the  benefit  of  Mrs.  Bullen  and  the  children.  It 
gave  to  Mrs.  Bullen  for  life  one-third  of  the  remainder  of  the 
income  from  the  trust  estate,  and  directed  that  the  other  two- 
thirds  should  be  paid  to  Mr.  Bullen  during  his  lifetime  and 
after  his  death  should  be  set  apart  for  his  four  sons;  and  it 
directed  the  distribution  of  the  principal  to  the  sons,  each  to 
have  one-third  of  his  share  when  he  should  reach  the  age  of 
twenty-five  years,  and  the  other  two-thirds  when  he  should 
reach  the  age  of  thirty  years.  It  reserved  the  right  to  direct 
°^**  and  control  the  distribution  of  the  trust  property  and  to 
revoke  and  vacate  the  trust  at  any  time  during  Mr.  Bullen's 
lifetime. 

Mr.  Bullen,  having  technically  repossessed  himself  of  the 
securities  for  a  brief  period,  executed  a  further  assignment  in 
trust,  dated  May  22,  1907,  but  the  manual  possession  of  the 
securities  had  remained  at  all  times  since  1902  with  the 
Northern  Trust  Company,  Mr.  Bullen  having  repossessed 
himself  of  them  merely  by  directing  the  trust  company  to 
hold  them  for  him  as  his  agent  instead  of  trustee.  Prior  to 
the  death  of  George  Bullen  the  Northern  Trust  Company 
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made  returns  to  the  tax  assessor  of  Cook  county,  Illinois,  of 
the  value  of  the  trust  estate,  and  paid  the  taxes  thereon  levied 
on  the  valuation  made  by  said  assessors.  The  trust  company 
also  paid,  after  Mr.  Bullen 's  death,  an  inheritance  tax  on  all 
of  said  property  in  Illinois,  including  the  bank  deposits. 
When  the  assignment  in  trust  was  drawn  Mr.  Bullen  was 
suffering  from  locomotor  ataxia  and  was  aware  of  the  fact. 
Mrs.  Bullen  was  also  in  ill-health ;  and  the  fourteenth  para- 
graph of  the  trust  agreement  declares  the  intention  of  giving 
the  trustee  "full  power  and  authority  to  manage  the  said 
trust  estate  for  the  benefit  of  the  several  beneficiaries  thereof, 
particularly  my  said  wife  during  her  lifetime,  in  the  event  I 
should  be  unable,  at  any  time  prior  to  my  death,  to  give  my 
affairs  such  attention  as  they  may  demand,  and  at  all  events, 
after  my  death,  in  like  manner  as  I  myself  might  or  could 
manage  it,  if  living  and  in  good  health."  The  sixteenth 
paragraph  provides  for  the  distribution  of  any  trust  estate 
not  specifically  disposed  of,  "among  my  heirs  at  law,  as  pro- 
vided by  the  laws  of  Illinois  with  reference  to  intestate 
property,  and  the  laws  of  said  state  shall  govern  in  the  inter- 
pretation of  this  instrument."  In  addition  to  the  personal 
property  which  passed  under  the  assignment  in  trust  there 
was  certain  real  estate,  one  parcel  of  which,  "Minnewoc," 
Mr.  Bullen 's  residence,  is  located  in  Wisconsin.  Mrs.  Bullen 
declined  to  ^^"^  sign  the  deeds  of  the  real  estate,  refusing  to 
relinquish  her  dower  and  other  rights  therein,  unless  Mr. 
Bullen  should  make  some  provision  in  the  trust  assignment 
for  an  income  for  her  mother.  Mrs.  Bullen  refused  at  first 
to  assign  the  insurance  policy  for  $25,000,  and  the  policy, 
being  payable  to  her,  could  not  be  transferred  without  her 
consent.  She  finally  reached  an  agreement  as  to  this  policy 
with  Mr.  Bullen  and  executed  the  assignment  of  it.  The 
deeds  having  never  been  signed,  the  deed  of  "Minnewoc"  to 
the  trustee  did  not  pass  the  homestead  rights.  The  Northern 
Trust  Company,  having  no  right  to  do  business  in  Wisconsin, 
has  confined  itself  to  the  trust  estate  delivered  to  it  in  Illi- 
nois, and  has  avoided  coming  within  the  jurisdiction  of  this 
court.  The  only  interested  parties  over  whose  persons  the 
court  has  jurisdiction  are  Mary  Lenore  Bullen  and  her  four 
sons,  the  three  minors  appearing  through  Mr.  Newbury, 
their  guardian  ad  litem. 

We  shall  first  consider  the  appeal  on  the  part  of  the  Bullen 
heirs.  Counsel  say  in  their  brief  that  there  is  '^^^  but  one 
question  for  determination  by  this  court,  namely:  "Can  the 
state  of  Wisconsin  tax  a  contract  made  by  one  of  its  residents 
when  in  a  foreign  state,  whereby  he  transfers  property  which 
is  then  in  the  foreign  state  and  which  never  has  been  in  the 
state  of  Wisconsin,  even  though  constructively  the  transfer 
was  'intended  to  take  effect  in  possession  or  enjoyment  at 
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or  after  the  death  of  the  transferrer?'  "  It  is  argued  that  the 
tax  is  not  a  tax  of  property,  but  an  excise  tax  imposed  on  the 
transfer,  and,  the  transfer  being  made  in  a  foreign  state  of 
property  within  that  state,  this  state  cannot  tax  such  prop- 
erty held  by  the  Northern  Trust  Company.  It  is  said  that 
the  tax  is  **not  a  tax  on  the  person  who  transmits,  or  the 
person  who  receives,  but  it  is  a  tax  on  the  right  of  transmis- 
sion." This  question  was  considered  and  discussed  by  this 
court  in  Nunnemacher  v.  State,  129  Wis.  190,  108  N.  W.  627, 
9  L.  R.  A.,  N.  S.,  121,  9  Ann.  Cas.  711,  and  the  conclusion 
arrived  at,  after  a  review  of  the  authorities,  that  inheritance 
taxes  are  not  taxes  upon  property,  ''but  upon  the  right  to 
receive  property."  And  in  Beals  v.  State,  139  Wis.  544  (121 
N.  W.  347),  at  page  552,  this  court,  referring  to  the  Nunne- 
macher case,  said:  "Inheritance  taxation  was  held  to  be 
constitutional  in  the  Nunnemacher  case  on  the  ground  that 
it  is  excise  taxation  levied  on  the  transfer  of  property  and 

not  on  the  property  itself "     And  in  summing  up  the 

points  decided  the  court  said:  "The  inheritance  tax  levied 
by  chaptfer  44,  Laws  of  1903,  is  not  a  tax  upon  property  or 
property  rights  in  any  sense,  but  purely  an  excise  tax  levied 
upon  the  'transfer'  or  transaction,  and  merely  measured  in 
amount  by  the  amount  of  property  transferred."  Again,  in 
State  V.  Pabst,  139  Wis.  561,  121  N.  W.  351,  the  rule  laid 
down  in  the  Nunnemacher  and  Beals  cases  was  referred  tn 
and  approved.  The  tax,  therefore,  under  the  decisions  of 
this  and  other  courts  is  a  tax  upon  the  transfer,  transaction. 
or  right  to  receive  property :  Nunnemacher  v.  State,  129  Wis. 
190,  108  N.  W.  627,  9  L.  R.  A.,  N.  S.,  121 ;  Beals  v.  State,  139 
Wis.  552,  121  N.  W.  347.  The  theory  of  an  inheritance  tax 
is  that  it  is  not  one  on  property,  but  upon  the  right  of  suc- 
cession: 27  5i»  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  338;  State 
V.  Pabst,  139  Wis.  561,  121  N.  W.  351. 

But  it  is  strenuously  argued  by  counsel  for  the  heirs  that 
the  property  taxed  being  in  the  state  of  Illinois,  and  the 
transfer  from  Bullen  to  the  Northern  Trust  Company  having 
been  made  in  the  state  of  Illinois  and  outside  of  the  state  of 
Wisconsin,  the  Wisconsin  inheritance  tax  law  does  not  reach 
such  property.  This  contention  involves  the  question  of  the 
situs  of  the  property  of  Bullen  transferred  to  the  trust  com- 
pany and  the  application  of  our  inheritance  law  to  such 
situation.  The  following  provisions  of  the  inheritance  law  of 
this  state — section  1087 — 1.  Statutes  (Supp.  1906;  Laws  of 
1903,  c.  44,  sec.  1 ;  Laws  of  1903,  c.  249,  sec.  1;  Laws  of  1905, 
c.  96,  sec.  1) — are  pertinent  to  the  present  inquiry: 

"A  tax  shall  be  and  is  hereby  imposed  upon  any  transfer 
of  property,  real,  personal  or  mixed,  or  any  interest  therein, 
or  income  therefrom  in  trust  or  otherwise,  to  any  person, 
association  or  corporation,  except  county,  town  or  municipal 
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corporations  within  the  state,  for  strictly  county,  town  or 
municipal  purposes,  and  corporations  of  this  state  organized 
under  its  laws  solely  for  religious,  charitable  or  educational 
purposes,  which  shall  use  the  property  so  transferred  exclu- 
sively for  the  purposes  of  their  organization,  within  the  state, 
in  the  following  cases : 

"  (1)  When  the  transfer  is  by  will  or  by  the  intestate  laws 
of  this  state  from  any  person  dying  possessed  of  the  property 
while  a  resident  of  the  state. 

"(2)  When  a  transfer  is  by  will  or  intestate  law  of  prop- 
erty within  the  state  or  within  its  jurisdiction  and  the  de- 
cedent was  a  nonresident  of  the  state  at  the  time  of  his  death. 

"  (3)  When  the  transfer  is  of  property  made  by  a  resident 
or  by  a  nonresident  when  such  nonresident's  property  is 
within  this  state,  or  within  its  jurisdiction,  by  deed,  grant, 
bargain,  sale  or  gift,  made  in  contemplation  of  the  death  of 
the  grantor,  vendor  or  donor,  or  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  such  death. 

"(4)  Such  tax  shall  be  imposed  when  any  such  person  or 
corporation  becomes  beneficially  entitled,  in  possession  or  ex- 
pectancy, ^^®  to  any  property  or  the  income  thereof,  by  any 
such  transfer  whether  made  before  or  after  the  passage  of 
this  act ;  provided,  that  property  or  estates  which  have  vested 
in  such  persons  or  corporations  before  this  act  shall  take 
effect,  shall  not  be  subject  to  a  tax;  and  provided  further, 
that  contingent  interests  created  by  the  will  of  any  person 
who  died  prior  to  the  passage  of  this  act  shall  not  be  taxed." 

This  statute  was  borrowed  from  New  York;  therefore  the 
judicial  construction  given  it  there  is  significant  in  inter- 
preting it  here:  Draper  v.  Emerson,  22  Wis.  147;  Westcott 
V.  Miller,  42  Wis.  454 ;  Dutcher  v.  Butcher,  39  Wis.  651 ;  Pom- 
eroy  v.  Pomeroy,  93  Wis.  262,  67  N.  W.  430. 

"It  is  a  settled  rule  in  the  construction  of  statutes,  that 
where  a  statute  has  received  a  judicial  construction  in  an- 
other state,  and  is  then  adopted,  it  is  taken  with  the  construc- 
tion which  has  been  so  given  it":  Draper  v.  Emerson,  22  Wis. 
147. 

Prior  to  its  adoption  here  the  statute  received  judicial  con- 
struction in  New  York,  and  it  was  held  that  in  respect  to 
personal  property  not  within  the  state  at  the  time  of  the 
resident  decedent's  death  the  court  will  apply  the  maxim, 
Mobilia  sequuntur  personam :  Estate  of  Swift,  137  N.  Y.  77, 
32  N.  E.  1096,  18  L.  R.  A.  709;  Estate  of  Cornell,  170  N.  Y. 
423,  63  N.  E.  445.  The  effect  of  this  rule  is  to  make  the  legal 
situs  of  the  property  at  the  domicile  of  the  decedent.  As 
we  have  seen,  Mr.  Bullen  reserved  the  right  to  direct  and  con- 
trol the  distribution  of  the  trust  property  and  to  revoke  the 
trust  at  any  time  during  his  life,  and  received  during  his 
lifetime  the  entire  net  income  from  the  trust  estate  held  by 
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the  Northern  Trust  Company.  The  trust  agreement  contains 
the  following  clause : 

"Fifth.  I,  the  donor,  expressly  reserve  the  right  to  direct 
and  control  the  disposition  of  the  said  trust  property  and 
estate,  to  revoke  and  vacate  this  trust  at  any  time  during  my 
life,  to  enter  into  and  upon  and  take  possession  of  the  same, 
or  any  part  thereof,  to  require  a  reconveyance  to  me  of  the 
said  trust  property,  or  any  part  thereof,  and  to  dispose  of  it 
as  I  may  see  fit.  During  my  lifetime  the  principal  and  in- 
come '^^^  shall  be  used  for  such  beneficiaries  and  in  such 
manner  as  I  may  from  time  to  time  appoint,  and  in  default 
of  any  appointment  during  my  lifetime,  and,  at  all  events, 
after  my  death,  the  same  income  and  the  said  principal  shall 
be  applied,  paid  over  or  held  as  herein  provided." 

We  think  under  the  authorities  and  the  established  facts 
in  this  case  that  the  situs  of  the  property  covered  by  the  trust 
agreement  was  in  the  state  of  Wisconsin,  where  Bullen  lived 
and  died,  and  was  subject  to  the  Wisconsin  inheritance  tax : 
Estate  of  Swift,  137  N.  Y.  77,  32  N.  E.  1096,  18  L.  R.  A.  709 ; 
Estate  of  Cornell,  170  N.  Y.  423,  63  N.  E.  445 ;  In  re  Corn- 
ing's  Estate,  3  Misc.  Rep.  160,  23  N.  Y.  Supp.  285;  Frothing- 
ham  V.  Shaw,  175  Mass.  59,  78  Am.  St.  Rep.  475,  55  N.  E. 
623 ;  Ford  v.  Ford,  70  Wis.  19,  5  Am.  St.  Rep.  117.  33  N.  W. 
188.  It  is  true  there  is  some  conflict  of  authority  on  the 
point.  Counsel  for  the  heirs  in  their  briefs  cite  us  to  In  re 
Joyslin's  Estate,  76  Vt.  88,  56  Atl.  281,  which  appears  to  be 
out  of  harmony  with  the  rule  laid  down  in  New  York  and 
Massachusetts.  We  feel  constrained  to  hold  to  the  New  York 
and  Massachusetts  rule.  In  Frothingham  v.  Shaw,  175  Mass. 
59,  78  Am.  St.  Rep.  475,  55  N.  E.  623,  the  court  holds  the  gen- 
eral rule  to  be  that  personal  property  for  the  purpose  of  tax- 
ation has  its  situs  at  the  domicile  of  the  owner ;  and  although 
this  rule  leads  to  double  taxation,  that  has  not  been  ac- 
counted a  sufficient  objection  to  taxation  of  personal  property 
to  the  owner  during  his  life  at  the  place  of  his  domicile,  nor 
sufficient  objection  to  the  imposition  of  succession  taxes  after 
his  death. 

In  Estate  of  Swift.  137  N.  Y.  77.  32  N.  E.  1096,  18  L.  R.  A. 
709,  there  is  a  full  discussion  of  the  subject,  and  the  court 
concludes  that  as  to  personal  property  of  a  resident  decedent, 
wheresoever  situated,  whether  within  or  without  the  state,  it 
is  subject  to  the  tax  imposed  by  the  act. 

In  Estate  of  Cornell,  170  N.  Y.  423,  63  N.  E.  445,  it  was  held 
that  a  gift  of  securities,  under  an  agreement  that  the  donor 
should  have  during  his  life  such  part  of  the  net  income  as 
he  desired,  but  the  donee  to  have  possession  and  manage- 
ment of  the  securities,  makes  the  donee  the  holder  in  trust 
until  the  death  of  the  '^^^  donor,  and  such  property  is,  there- 
fore, taxable  under  the  Laws  of  1896,  chapter  908,  section 
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220,  subdivision  3,  which  provides:  "When  the  transfer  is 
of  property  made  by  a  resident  or  by  a  nonresident,  when 
such  nonresident's  property  is  within  this  state,  by  deed, 
grant,  bargain,  sale  or  gift  made  in  contemplation  of  the 
death  of  the  grantor,  vendor  or  donor,  or  intended  to  take 
effect,  in  possession  or  enjoyment,  at  or  after  such  death. 
Such  tax  shall  also  be  imposed  when  any  such  person  or 
corporation  becomes  beneficially  entitled,  in  possession  or  ex- 
pectancy, to  any  property  or  the  income  thereof  by  any  such 
transfer,  whether  made  before  or  after  the  passage  of  this 

act "     See,  also.  Estate  of  Brandreth,  169  N.  Y.  437,  62 

N.  E.  563,  58  L.  R.  A.  148. 

In  Estate  of  Keeney,  194  N.  Y.  281,  87  N.  E.  428,  under 
the  transfer  tax  law  before  referred  to,  the  court  said  (page 
287) :  "It  is  a  matter  of  common  knowledge  that  for  this 
purpose  trusts  or  other  conveyances  are  made  whereby  the 
grantor  reserves  to  himself  the  beneficial  enjoyment  of  his 
estate  during  life.  Were  it  not  for  the  provision  of  the 
statute  which  is  challenged,  it  is  clear  that  in  many  cases  the 
estate,  on  the  death  of  the  grantor,  would  pass  free  from  tax  to 
the  same  persons  who  would  take  it  had  the  grantor  made 
a  will  or  died  intestate.  It  is  true  that  an  ingenious  mind 
may  devise  other  means  of  avoiding  an  inheritance  tax,  but 
the  one  commonly  used  is  a  transfer  with  reservation  of  a 
life  estate.  We  think  this  fact  justified  the  legislature  in 
singling  out  this  class  of  transfers  as  subject  to  a  special  tax. 

"It  is  also  urged  that  the  trust  property  was  at  the  time  of 
the  intestate's  death  in  another  state  with  the  legal  title  in 
the  trustee.  This  does  not  affect  the  liability  of  the  transfer 
to  taxation.  The  liability  in  this  case  accrued  at  the  time  of 
transfer,  no  matter  when  imposed." 

In  the  instant  case  Bullen  reserved  and  enjoyed  a  life  estate 
in  the  property  transferred  to  the  Northern  Trust  Company. 
Section  2443,  Statutes  of  1898,  provides  that  the  jurisdiction 
of  the  county  court  extends  to  estates  of  all  persons  deceased 
who  were  at  the  time  of  their  deaths  inhabitants  of  or  resi- 
dents of  the  same  county,  or  who  shall  die  without  the 
•^^^  state  having  any  estate  within  such  county  to  be  admin- 
istered. And  by  chapter  44,  Laws  of  1903  (the  inheritance 
tax  law),  such  courts  are  given  authority  to  determine  the 
inheritance  tax  which  shall  be  paid  by  the  estate  of  decedent. 
And  in  section  1087—24,  Statutes  (Supp.  1906;  Laws  of  1903, 
c.  44,  sec.  23),  the  words  "estate"  and  "property"  are  de- 
fined to  mean  "the  real  and  personal  property  or  interest 
therein  of  the  testator,  intestate,  grantor,  bargainor,  vendor 
or  donor  passing  or  transferred  to  individual  legatees,  dev- 
isees, heirs,  next  of  kin,  grantees,  donees,  vendees  or  suc- 
cessors, and  shall  include  all  personal  property  within  or 
without  the  state." 

Am.  St.  Rep.,  Vol.  139 — 71 
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"We  think  it  quite  clear,  upon  the  established  facts,  that 
the  transfer  was  made  "in  contemplation  of  death"  within 
the  meaning  of  the  law  (State  v.  Pabst,  139  Wis.  561,  121  N. 
W.  351),  and  was  also  "intended  to  take  effect  in  possession 
or  enjoyment  at  or  after  such  death":  Sec.  1087 — 1,  subd.  3, 
Stats.  (Supp.  1906;  Laws  of  1903,  e.  44,  see.  1)  ;  Estate  of 
Green,  153  N.  Y.  223,  47  N.  E.  292;  Estate  of  Brandreth,  169 
N.  y.  437,  62  N.  E.  563,  58  L.  R.  A.  148 ;  Estate  of  Cornell, 
170  N.  Y.  423,  63  N.  E.  445 ;  Estate  of  Keeney,  194  N.  Y.  281, 
87  N.  E.  428.  We  conclude  that  the  property  covered  by  the 
trust  agreement  was  subject  to  the  inheritance  tax. 

The  only  error  urged  on  the  state's  appeal  is,  that  the 
$25,000  insurance  policy  assigned  to  the  trust  company 
should  have  been  taxed.  It  appears  that  this  policy  was 
made  payable  to  Mrs.  BuUen  as  beneficiary,  and  no  right  re- 
served in  it  or  otherwise  to  change  the  beneficiary.  It  was 
assigned  to  the  trust  company,  but  it  does  not  appear  that 
Mrs.  Bullen  relinquished  her  rights  therein;  therefore  this 
property  remained  the  property  of  Mrs.  Bullen  and  was  not  a 
part  of  Mr.  Bullen 's  estate.  The  court  below,  therefore,  was 
right  in  refusing  to  tax  it. 

Some  other  points  are  made  on  both  appeals,  but  from  the 
view  we  take  of  the  case  consideration  of  them  is  unneces- 
sary. 

By  the  COURT.  The  judgment  of  the  court  below  is 
affirmed  on  both  appeals. 


Inheritance  Taxation  is  the  subject  of  a  note  to  English  v.  Crenshaw, 
127  Am.  St.  Rep.  1035.  In  the  ease  of  In  re  Estate  of  Culver,  145 
Iowa,  1,  123  N.  W.  743,  25  L.  R.  A.,  N.  S.,  384,  the  question  was 
whether  the  stock  of  a  banking  corporation  of  Iowa,  represented  by 
certificates  held  by  the  decedent  in  another  state  at  the  time  of  his 
death,  remaining  in  the  hands  of  the  executrix  in  the  latter  state, 
were  subject  "to  the  collateral  inheritance  tax  of  Iowa.  The  court 
said  that  such  a  corporation  is  under  the  jurisdiction  and  control  of 
the  state  of  its  domicile,  which  directs  the  manner  and  form  of  its 
organization,  exercising  supervisory  power  and  directing  the  manner 
of  its  dissolution;  that  the  shares  of  stock  represent  an  interest  in 
the  earnings  and  property  of  the  corporation;  and  that  while  the  cer- 
tificates are  not  the  stock  itself,  they  are  a  representation  of  it,  such 
representation  being  that  of  an  interest  in  personal  property.  The 
court  therefore  held  that  the  nonresident  owner  of  the  shares  had  an 
interest  in  the  property  of  the  corporation  which  was  subject  to  the 
collateral  inheritance  tax  law  of  Iowa. 

In  the  Matter  of  Majot,  199  N.  Y.  29,  92  N.  E.  402,  29  L.  R.  A., 
N.  S.,  780,  a  husband  and  wife  had  married  in  France.  In  that 
country  a  wife  is  given  a  community  interest  in  whatever  property 
her  husband  has  at  the  time  of  the  marriage,  and  such  as  he  after- 
ward acquires.  The  husband  and  wife  subsequently  became  residents 
of  the  state  of  New  York  and  there  acquired  real  and  personal  prop- 
erty of  which  he  died  seised  and  possessed.  In  deciding  as  to  the 
liability  of  the  property  for  a  transfer  tax,  the  court  applied  the 
principle  that  where  there  is  a  change  of  domicile  by  a  husband  and 
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wife,  the  law  of  the  actual  domicile,  and  not  of  the  matrimonial  domi- 
cile, will  govern  as  to  all  future  acquisitions  of  movable  property; 
and  as  to  all  immovable  pro'perty,  the  law  of  rei  sitae.  It  was  there- 
fore held  that  the  property  acquired  by  the  husband  during  his  resi- 
dence with  his  wife  in  New  York  was  controlled  by  the  laws  of  that 
state;  that  on  his  death  it  was  transferred  within  the  meaning  of  the 
laws  of  that  state;  and  that  it  was  liable  to  the  payment  of  a  transfer 
tax  under  the  statute  of  New  York. 


ST.  JOHN'S  MILITARY  ACADEMY  v.  EDWARDS. 

[143  Wis.  551,  128  N.  W.  113.] 

TAXATION — Exemptions — Strict  Construction  of  Law. — Laws 
exempting  property  from  taxation  are  construed  strictly  against  the 
X)rivilege  claimed;  but  strict  construction  does  not  mean  that  we  are 
not  to  search  for  and  ascertain,  if  possible,  the  true  meaning  of  the 
language  used.  It  comes  into  play  only  when  the  language,  after 
anah'sis  and  subjection  to  the  ordinary  rules  of  interpretation,  pre- 
sents ambiguity,     (p.  1125.) 

TAXATION — Exemptions — "Association"  Includes  a  Corpora- 
tion.— The  word  "association,"  as  usied  in  subdivision  3,  section  1038, 
Statutes  of  1898,  exempting  from  taxation  property  owned  by  any 
religious,  scientific,  literary  or  benevolent  association,  includes  cor- 
porations of  such  character,     (p.  1126.) 

STATUTES — Construction — Change  in  Meaning  of  Words. — 
The  popular  meaning  of  words  is  constantly  changing,  but  in  con- 
struing a  statute  long  in  force  and  dealing  with  rights  or  things 
long  established,  the  meaning  of  the  words  used  must  be  taken  as 
that  given  them  at  the  enactment  of  the  statute,  in  order  that  rights 
do  not  change  with  fashions  in  the  use  of  words,     (p.  1126.) 

TAXATION — Exemption — School  and  Academy. — Under  subdi- 
vision 3,  section  1038,  Statutes  of  1898,  exempting  the  property  of 
any  religious,  scientific,  literary  or  benevolent  association  from  taxa- 
tion, a  school  and  academy  is  such  an  association,  and  entitled  to 
the  benefit  of  the  exemption,     (p.  1126.) 

TAXATION — Exemption — School  Corporation. — The  Payment 
of  Dividends  for  certain  years,  by  a  corporation  conducting  a  school 
and  academy,  if  subjecting  its  property  to  taxation  for  those  years, 
would  not  affect  its  exemption  in  subsequent  years  for  which  no 
dividends  are  paid.     (p.  1127.) 

TAXATION — Exemption — "Use  of  Property"  for  School.— The 
creating  of  debts  for  the  purpose  of  purchasing  apparatus,  building 
or  repairing,  and  afterward  paying  these  debts  from  the  proceeds  of 
tuition,  by  a  school  and  academy,  is  using  the  property  for  the  pur- 
IKJses  of  the  school,     (p.  1127.) 

Milo  Muckleston,  district  attorney,  and  Hendy  Lockney, 
for  the  appellant. 

Bloodgood,  Kemper  &  Bloodgood,  for  the  respondent. 

B.52  TBTTJN,  J.     From    the    complaint  in   this  action   it 
appears  that  the  respondent  was  incorporated  under  the  gen- 
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€ral  incorporation  law  found  in  chapter  86,  Revised  Statutes 
of  1878  (Stats.  1898,  c.  86).  These  statutes  authorize  a  stock 
corporation  to  be  '^^^  formed  in  the  manner  there  provided 
to  conduct,  promote,  and  maintain  high  schools,  academies, 
and  other  like  institutions.  The  articles  of  incorporation  of 
respondent  declare  the  business  and  purposes  of  said  cor- 
poration to  consist  in  establishing,  maintaining,  and  conduct- 
ing an  academic  institution.  In  addition  it  purports  to  be 
authorized  *  *  to  buy,  sell,  hold,  convey,  and  deal  in  real  estate ; 
to  buy,  sell,  and  deal  in  all  kinds  of  personal  property  and 
do  and  perform  any  act  or  thing  and  exercise  any  and  all 
powers  incident  to  the  business  and  purposes  above  speci- 
fied." 

This  incongruous  combination  of  corporate  powers  is  quite 
foreign  to  ancient  legal  conceptions.  But  section  1771, 
chapter  86,  provides  that  a  corporation  may  be  formed 
"to  conduct,  pursue,  promote  or  maintain  any  one  or  more 
of  the  following  named  purposes."  Following  this,  the 
purposes  specified  in  the  respondent's  articles  are  enumer- 
ated. Whether  these  corporate  powers  are  properly  joined 
in  the  articles  is  not  before  the  court  in  this  case  except 
as  it  bears  upon  the  question  of  construction  hereinafter  con- 
sidered. Plaintiff  has  not  attempted  to  exercise  all  these 
powers.  It  is  further  averred  that  the  plaintiff  has  been  since 
its  incorporation  engaged  solely  in  the  business  of  conducting  a 
school  or  academy  for  boys  wherein  instruction  is  given  in 
literary  and  scientific  studies,  in  a  general  way  equivalent  to 
the  courses  in  the  public  high  schools  of  this  state ;  that  it 
has  during  the  past  five  years  averaged  more  than  one  hundred 
and  fifty  pupils  in  each  year,  with  ten  instructors.  It  owns 
less  than  ten  acres  of  land  in  the  town  of  Delafield  in  Wauke- 
sha county,  which  is  used  solely  for  the  purposes  of  the 
plaintiff  in  its  business  of  conducting  this  school  or  academy 
and  has  never  been  leased  or  otherwise  used  for  pecuniary 
profit.  It  owns  personal  property  of  the  value  of  about  four 
thousand  five  hundred  dollars,  which  property  is  and  at  all 
times  has  been  used  by  the  plaintiff  solely  for  the  purpose  of 
conducting  a  school  or  academy  and  no  other  purpose.  It 
has  debts  incurred  for  enlarging  and  improving  its  schools. 
No  dividends  '*'**  have  ever  been  declared  or  paid  to  its 
stockholders  except  in  the  years  1900  and  1901.  It  is  not 
expressly  averred  that  the  respondent  is  charging  tuition  fees 
or  making  other  charges  to  its  pupils,  but  this  may  be  in- 
ferred from  the  averments  of  the  complaint  that  it  paid  a 
dividend  in  each  of  the  years  mentioned  out  of  the  profits 
accruing  from  the  business  of  conducting  such  school  or 
academy,  and  that  there  has  been  usually  a  surplus  of  re- 
ceipts over  expenditures  each  year,  which  surplus  was 
applied  in  decreasing    the    debts    of  the  respondent.     The 
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actual  value  of  the  real  and  personal  property  of  the  respond- 
ent is  at  least  thirty-six  thousand  dollars. 

Respondent  on  this  showing  alleges  that  it  is  a  scientific 
and  literary  association  within  the  meaning  of  subdivision  3, 
section  1038,  Statutes  of  1898,  and  therefore  its  property  is 
exempt  from  taxation.  Notwithstanding  this,  the  authorities 
of  the  town  of  Delafield  in  the  year  1909  assessed  the  prop- 
erty of  the  plaintiff  for  the  omitted  taxes  of  the  years  1906, 
1907,  1908,  and  for  the  taxes  of  the  then  current  year,  1909. 
This  tax  the  respondent  refused  to  pay.  It  was  returned 
delinquent  into  the  hands  of  the  county  treasurer  defendant, 
who  threatens  to  sell  the  real  estate  of  the  plaintiff  for  such 
unpaid  real  estate  taxes  and  to  distrain  iLs  personal  property 
to  enforce  the  collection  of  the  other  taxes.  An  injunction 
is  prayed  for  by  the  respondent,  and  the  appellant  in  this 
court  waives  any  objection  he  might  have  on  the  ground  that 
there  was  an  adequate  remedy  at  law  with  reference  to  the 
personal  property.  The  statute  under  which  the  plaintiff 
claims  exemption  from  taxation  is  subdivision  3,  section 
1038,  Statutes  of  1898:  "Personal  property  owned  by  any 
religious,  scientific,  literary  or  benevolent  association,  used 
exclusively  for  the  purposes  of  such  association,  and  the  real 
property,  if  not  leased  or  not  otherwise  used  for  pecuniary 
profit,  necessary  for  the  location  and  convenience  of  the 
buildings  of  such  association  and  embracing  the  same,  not 
exceeding  ten  acres." 

It  is  contended  that  the  plaintiff  is  a  corporation,  not 
merely  an  association,  hence  not  within  the  exemption. 

'^'^'^  Laws  exempting  property  from  taxation  are  construed 
strictly  against  the  privilege  claimed ;  but  strict  construction 
does  not  mean  that  we  are  not  to  search  for  and  ascertain,  if 
possible,  the  true  meaning  of  the  language  used  in  the  stat- 
ute. It  comes  into  play  only  when  such  language,  after 
analysis  and  subjection  to  the  ordinary  rules  of  interpre- 
tation, presents  ambiguity.  This  is  an  old  statute.  It  appeared 
in  Revised  Statutes  of  1849  as  subdivision  4,  section  4,  chap- 
ter 15,  where  the  word  "institution"  is  used  instead  of  the 
word  "association."  Also  Revised  Statutes  of  1858,  chapter 
18,  section  4,  subdivision  4.  By  chapter  130,  Laws  of  1868, 
the  word  "association"  was  substituted  for  the  word  "insti- 
tution." We  adopted  this  original  statute  from  Michigan, 
which  in  turn  adopted  it  from  Massachusetts,  and  it  will  be 
■found  in  subdivision  2,  section  5,  chapter  7,  Revised  Statutes 
of  Massachusetts  of  1836,  and  in  earlier  statutes.  "Associa- 
tion" is  a  generic  term  which  may  include  a  corporation: 
Thomas  v.  Dakin,  22  Wend.  (N.  Y.)  9,  104;  United  States  v. 
Trinidad  C.  &  C.  Co.,  137  U.  S.  160,  11  Sup.  Ct.  Rep.  57, 
34  L.  ed.  640;  People  ex  rel.  Parker  Mills  v.  Commrs.  of 
Taxes,  23  N.  Y.  242.     The  statutes  of  this  state  relative  to 
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banking  speak  of  a  banking  corporation  as  an  association: 
Stats.  1898,  c.  94.  There  is  no  apparent  reason  why  a 
literary  and  scientific  institution  if  merely  associated  should 
be  exempted,  but  if  incorporated  it  should  be  taxed.  The 
reason  for  the  exemption  does  not  rest  on  the  legal  status 
of  the  persons  operating  or  supporting  the  institution,  but 
upon  the  fact  that  the  institution  is  engaged  in  education. 
But  it  is  not  to  be  understood  that  the  word  'association' 
ahvaj's  includes  a  corporation.  This  will  depend  upon  the 
context  and  the  subject  matter  of  the  law  as  well  as  upon 
an  historical  view  of  the  statute.  Private  and  parochial 
schools  have  not  been  taxed  in  this  state  during  the  long 
existence  of  this  statute,  and  they  have  no  other  ground 
of  exemption  unless  it  be  in  those  special  cases  where  the 
statute  provides  ior  the  organization  of  certain  religious 
corporations,  such  as  sections  1990,  1997,  2001—1,  2001—10, 
Statutes  of  1898.  But  these  are  more  modern  statutes. 
550  rpjjg  present  facility  of  incorporation  and  the  great  num- 
ber of  corporations  now  existing  has  increased  the  necessity 
for  distinguishing  between  corporations  and  mere  associa- 
tions, and  there  is  a  tendency  to  narrow  the  meaning  of  the 
word  "association"  in  this  respect  so  as  to  designate  only 
voluntary  unincorporated  confederacies  or  combinations. 
But  this  is  the  conservatism  of  the  law  which  the  unthinking 
sometimes  make  matter  of  reproach,  that  the  popular  mean- 
ing of  words  is  constantly  changing,  but  the  law,  dealing 
with  things  or  rights  long  established,  must  look  back  to  the 
more  ancient  meaning  in  order  that  rights  do  not  change 
with  fashions  in  the  use  of  words.  The  plaintiff  is  within 
this  statute  notwithstanding  that  it  is  an  incorporated  asso- 
ciation. 

It  is  next  contended  that  there  is  exempted  only  the  prop- 
erty owned  by  religious,  literary,  or  benevolent  associations, 
and  that  the  plaintiff  is  neither.  This  presents  the  question 
whether  a  school  is  a  scientific  or  literary  association.  It  is 
an  institution.  But  there  must  ordinarily  be  an  association 
of  patrons,  professors,  or  pupils  in  order  to  constitute  a 
school.  The  word  "school,"  except  when  applied  to  a  build- 
ing or  place,  implies  plurality  and  consociation.  Upon  this 
point  we  follow  and  approve  the  case  of  Detroit  H.  &  D, 
School  V.  Detroit,  76  Mich.  521,  43  N.  W.  593,  6  L.  R.  A.  97, 
Indianapolis  v.  Sturdevant,  24  Ind.  391,  and  Ramsey  Oo.  v. 
Stryker,  52  Minn.  144,  53  N.  W.  1133.  This  is  the  construc- 
tion which  the  similar  statute  has  received  in  Massachusetts : 
Mass.  Pub.  Stats.  1882,  c.  11,  sec.  5,  subd.  3 ;  cases  collected 
in  7  Mass.  Dig.,  tit.  "  Taxation,"  sec.  55.  The  personal  prop- 
erty of  the  plaintiff  is  used  exclusively  for  scientific  and  lit- 
prary  purposes,  and  the  renl  estnte  is  not  leased  nor  otherwise 
used  for  pecuniary  profit  and  does  not  exceed  the  amount 
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specified  in  the  statute.  The  dividends  paid  did  not  occur  in 
either  of  the  years  in  which  taxes  are  paid.  Payment  of 
dividends,  if  it  rendered  '^'^'^  the  association  liable  to  taxation 
for  these  years,  would  not  have  the  effect  of  making  it  for- 
ever afterward  liable  to  taxation.  Creating  debts  for  the 
purpose  of  purchasing  apparatus,  building,  or  repairing,  and 
afterward  paying  these  debts  from  the  proceeds  of  tuition,  is 
using  the  property  for  the  purposes  of  such  association :  Mt. 
Hermon  Boys'  School  v.  Gill,  145  Mass.  139,  13  N.  E.  354. 
Whether  this  corporation  was  legally  taxable  for  the  years 
1900  and  1901,  or  whether,  in  case  it  becomes  in  the  future 
a  money-making  concern,  distributing  its  profits  to  its  stock- 
holders in  dividends  or  accumulating  them  in  surplus,  it 
would  be  taxable,  is  not  decided.  We  do  not  adopt  any  pre- 
cedent herein  cited  to  that  extent,  but  leave  this  question  as 
a  new  question  in  this  state  to  be  met  and  decided  when 
occasion  requires. 

By  the  COURT.     Order  affirmed. 


All  Property  Within  the  State  is  Liable  to  Taxation,  and  When  a  Claim 
of  Exemption  is  Made,  it  must  clearly  appear.  The  party  claiming  such 
exemption  must  be  able  to  point  out  some  provision  of  law  plainly 
giving  it:  Note  to  Herrick  &  Stevens  v.  Sargent  &  Lahr,  132  Am.  St. 
Ren.  293;  English  v.  Crenshaw,  120  Tenn.  531,  127  Am.  St.  Rep. 
1025. 

The  Exemption  of  School  Property  from  Taxation  is  considered  in  the 
note  to  Herrick  &  Stevens  v.  Sargent  &  Hahr,  132  Am.  St.  Rep.,  at 
page  325,  and  the  exemption  of  school  property  from  assessment  for 
local  improvements  is  considered  in  the  same  note,  at  page  315. 
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Accident  Insurance.     See  Insurance. 

Appeal,  loss  of  record,  right  to  new  trial,  978,  979. 

loss  of  exceptions  through  death  or  illness  of  judge,  979. 

Broker,  When  has  Earned  His  Commission,  abandonment  of  employ- 
ment, 231. 

agency  coupled  with  an  interest,  244. 

bringing  parties  together,  256. 

compensation  from  both  parties,  257. 

completion  of  negotiations,  239. 

employment  of  several  brokers,  251. 

exclusive  agency,  244. 

expiration  of  contract  of  employment,  241. 

extension  of  time  of  employment,  242. 

financial  inability  of  purchaser  to  perform,  250. 

mistake  in  calling  wrong  broker,  258. 

necessity  of  proving  employment,  227. 

necessity  of  agent  being  procuring  cause  of  sale,  245-251. 

negotiations  direct  with  principal,  247-249. 

notice  of  sale  to  principal,  miscarriage  of,  244. 

principal,  negotiations  direct  with,  247-249. 

procuring  cause  of  sale,  necessity  of  agent  being,  245-251. 

ratification  of  broker's  acts,  228. 

refusal  of  purchaser  to  perform,  250. 

revocation  of  broker's  authority,  229. 

sale,  when  right  to  compensation  depends  upon,  S58. 

several  brokers  employed,  251. 

successful,  necessity  of  being,  247. 

suflSciency  of  services,  232-234. 

time  as  essence  of  employment,  242. 

time  during  which  negotiations  must  be  completed,  240-244. 

time  for  completing  negotiations  when  no  specific  time  limited, 
240. 

time  for  completing  negotiations  when  period  is  limited,  241. 

title,  defects  in,  ignorance  of  broker,  254. 

title,  defects  in,  knowledge  by  broker,  255. 

title,  failure  of  negotiations  through  defect  in,  253-255. 
Burglary,  breaking  defined,  1047. 

breaking,  opening  closed  doora  or  windows,  1048. 

breaking,  entry  through  open  door  or  window,  1049. 

breaking,  raising  window  already  partly  open,  1049. 

breaking,  pushing  door  already  partly  open,  1049. 

breaking,  use  of  force,  1048. 

breaking,  illustrations  of  what  constitutes,  1050-1052. 

breaking,  opening  or  forcing  various  kinds  of  doors,  1050-1052. 
(1129) 
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Burglary,  breaking,  opening  or  forcing  windows,  1050-1052. 
breaking,  removal  of  filling  from  chinks  in  corn-crib,  1051. 
breaking  without  entry,  1052,  1053. 
breaking,  fraud  in  effecting  entry,  1065. 
breaking,  threats  and  intimidations  in  effecting,  10G5. 
breaking,  constructive,  1065,  1066. 
breaking  inner  door  or  window,  1053, 
breaking  out  of  building,  1054-1057. 
breaking  by  unusual  places  of  entry,  1057-105&, 
breaking  by  going  down  chimney,  1057. 

breaking  and  entering  with  consent  or  knowledge  of  owner,  1061. 
breaking  and  entering  by  servants,  tenants  or  other  occupants  of 

building,  1063. 
confederacy  with  house  servants,  1066. 
constructive  breaking  and  entering,  1065,  1066. 
entrapment  by  detectives  or  police  officers,  1063. 
entry  by  instruments,  1060. 
entry  defined,  1059. 
entry  of  store  open  for  business,  1061. 
entry,  what  constitutes,  1059,  1060. 

entry,  whether  essential  to  constitute  burglary,  1052-1059. 
entry,  fraud  in  effecting,  1065. 
entry,  constructive,  1065,  1066. 
entry,  threats  and  intimidations  in  effecting,  1065. 
fraud,  entry  effected  by,  1065. 
intimidation,  entry  effected  by,  1066. 
knowledge  of  owner  of  intended  burglary,  1061. 
servants,  breaking  and  entering  by,  1063. 
servants,  confederacy  with  in  effecting,  1066. 
tenants,  breaking  and  entering  by,  106i. 
threats,  entry  effected  by,  1066. 

Cliaritable  Institutions,  care  in  selecting  agents  as  affecting  liability 
for  torts,  899. 

churches,  liability  for  torts  of  agents,  905. 

educational  institutions,  liability  for  torts  of  agents,  906. 

exemption  from  liability  for  torts,  and  reasons  therefor,  894,  895. 

fire  insurance  patrol,  liability  for  torts  of  agents,  907. 

governmental  agencies,  liability  for  torts  of  agents,  906. 

hospitals,  liability  for  negligence  of  physicians,  nurses  and  em- 
ployees, 902-904. 

hospitals  receiving  pay  patients,  liability  in  tort,  903. 

hospitals  conducted  as  adjunct  of  medical  school,  liability  in  tort, 
904. 

liability  for  torts  of  agents  and  servants,  894. 

liability  in  tort  to  beneficiaries  of  charity,  900. 

liability  in  tort  to  employees  and  strangers,  901. 

liability  in  tort  to  persons  not  beneficiaries,  901. 
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Charita'ble  Institutions,  railway  hospitals,  liability  for  negligence  of 
physicians  and  nurses,  904. 

reformatory  institutions,  liability  for  torts  of  agents,  906. 

religious  organizations,  liability  for  torts  of  agents,  905. 
Constitutional  Law,  wages,  validity  of  statute  prescribing  time  of  pay- 
ment, 864. 

wages,  validity  of  statute  prescribing  method  of  payment,  868. 

wages,  validity  of  statute  fixing  amount,  873. 

wages,  validity  of  statute  prescribing     manner     of     determining 
amount,  874. 

wages,  validity  of  statute  imposing  penalty  affecting  amount,  874. 

wages,  validity  of  statute  prohibiting  assignment,  875. 

wages,  validity  of  statute  making  wages  preferred  claim,  877. 

wages,  validity  of  statute  forbidding  garnishment,  876. 
Corporations,  affirmance  of  transaction  between  officer  and  corporation, 
612. 

contracts  between  officer  and  corporation,  validity  of,  598-627. 

contracts  between  directors  of  corporation,  whether  void  or  merely 
voidable,  606. 

contracts  between  officers  and  corporation,  when  valid,  612. 

dealings  sanctioned  between  corporation  and  officer,  612. 

director  as  a  trustee,  602-605. 

incapacity  of  director  to  deal  with  corporation  does  not  avail  out- 
side persons,  627. 

minority    stockholders,    suit    by,    to    avoid    transaction    between 
directors  and  corporation,  621, 

officers  as  trustees,  602-605. 

officers,  whether  may  use  their  position  to  gain  advantage  at  ex- 
pense of  corporation,  603-606. 

officers,  whether  may  purchase  property  of  corporation,  605,  606. 

officers,  when  may  contract  with  corporation,  608-612. 

officers,  right  to  enforce  remedy  against  corporation,  611,  612. 

officers,  whether  may  contract  with  themselves,  614-616. 

officers  dealing  with  corporation  do  so  as  strangers,  616-619. 

officers  contracting  with  corporation,  effect  of  company  withhold- 
ing protest,  624. 

restitution  by  director  wrongfully   contracting  with   corporation, 
623. 

salary,  contract  of  officer  with  corporation  for,  619. 

stranger  co-operating  with  officer  dealing  with  corporation,  624. 

transaction  between  officer  and  corporation,  validity  of,  598-627. 

transactions  between  officer  and  corporation,  when  valid,  608-612. 

trust  relation  between  officers  and  corporation,  599-605. 

Devises.     See  Wills. 
Estates.    See  Wills. 
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Fornication,  canon-law  definition,  366. 
circumstantial  evidence,  375. 
eommon-Iaw  definition,  366. 
confessions  and  declarations  as  evidence,  373. 
definition  of  the  crime,  365. 
evidence,  admissibility  of,  373-375. 
evidence,  sufficiency  of,  376-378. 
former  acquittal,  defense  of,  378. 
guilty  intent,  necessity  of,  369. 
indictment  or  information,  369-371. 
instructions  in  prosecution  for,  378. 
nature  and  elements  of  the  offense,  366. 
open  and  notorious  acts,  necessity  of,  367. 
what  constitutes  the  offense,  365-369. 

Gift  Inter  Vivos,  right  of  life  tenant  under  will  to  make,  117. 

Hospitals,  charitable,  liability  for  torts  of  physicians  and  nurses,  902. 
railway,  liability  for  torts  of  surgeons  and  nurses,  904. 

Insurance,  Accident,  Voluntary  Exposure  to  Danger,  attempting  to 
rescue  persons  in  danger,  716. 

boarding  train  in  motion,  710. 

boarding  freight-cars  by  means  of  ladder,  712. 

cattle  dealer  boarding  train,  713. 

cleaning  loaded  gun,  708. 

climbing  on  stationary  railway  cars,  710. 

crossing  on  railway  trestle  at  night,  709. 

crossing  railway  track  between  cars,  710. 

distinguished  from  voluntary  act,  706. 

falling  asleep  on  railroad  track,  709. 

falling  from  scaffold,  717. 

fishing  on  dark  nights,  707. 

getting  pigeons  from  barn,  717. 

hunting  for  game,  707. 

knowledge  of  danger,  705. 

leaving  or  alighting  from  train,  714. 

negligence  of  insured,  701. 

obviousness  of  danger,  705. 

placing  arm  over  muzzle  of  gun,  707. 

playing  indoor  baseball,  707. 

provoking  fight,  717. 

riding  steeple-chase,  707. 

riding  or  standing  on  platform  of  railway  car,  715. 

sitting  on  railroad  track,  708. 

sleeping  on  top  of  steamboat  boilers,  717. 

walking  on  railroad  track,  709. 

wanton  or  reckless  exposure,  704. 

what  constitutes  in  general,  699, 
Insurance  Patrol,  liability  for  torts  of  agents,  907. 
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Legacies.    See  Wills. 
Life  Estates.     See  Wilis. 

right  of  life  tenant  to  convey  or  mortgage  fee,  114-117. 

right  and  obligation  of  life  tenant  as  to  use  of  property,  118-120. 

Master  and  Servant,  constitutionality  of  statutes  relating  to  wages,  63. 
Mining  Claims,  association  placer  claim,  sufficiency  of  single  discovery 
for,  165,  166. 

discovery  shaft,  time  of  sinking,  local  statutes,  164. 

discovery  of  mineral,  federal  laws  applicable,  155,  156. 

discovery  of  mineral,  whether  a  prerequisite  to  claim,  159-162. 

discovery  of  mineral,  purpose  and  necessity  of,  160,  161. 

discovery  of  mineral,  locator  not  a  trespasser  prior  to,  162. 

discovery  of  mineral,  whether  may  be  by  agent,  162. 

discovery  of  mineral,  presumption  favoring  from  long-standing  lo- 
cation, 162. 

discovery  of  mineral,  estoppel  to  deny,  162. 

di«covery  of  mineral,  subsequent  richness  of  mine  as  evidence  of, 
162. 

discovery  of  mineral,  time  of  with  respect  to  other  locatory  acts, 
162-164. 

discovery  of  mineral,  two  locations  based  on  one  discovery,  164. 

discovery  of  mineral,  single  discovery  for  association  placer  claim, 
165,  166. 

discovery  of  mineral,  whether  must  be  followed  by  other  locatory 
acts,  167. 

discovery  of  mineral,  what  is  in  general,  167-173, 

discovery  of  mineral,  existence  of  mineral  must  be  more  than  con- 
jectural, 172. 

discovery  of  mineral,  what  is,  surface  conditions  and  indications, 
173. 

discovery  of  mineral,  what  is,  float  ore,  173. 

discovery  of  mineral,  what  is,  pockets  and  bunches  of  mineral,  173. 

discovery  of  mineral,  what  is,  oil  seepages,  174. 

discovery  of  mineral,  what  is,  sandstone,  shale  and  other  forma- 
tions, 174. 

discovery  of  petroleum,  what  is,  174-177. 

discovery  of  mineral,  what  is,  formations  in  particular  districts, 
177-179. 

discovery  of  mineral,  what  is,  blind  lode,  179. 

discovery  of  mineral,  richness  of  adjoining  claims  in  aid  of,  179- 
184. 

discovery  of  mineral,  whether  pay  ore  or  gravel  must  be  found, 
181-183. 

discovery  of  mineral,  effect  of  assays  in  ascertaining,  183. 

discovery  of  mineral,  placer  claims  over  ancient  channels,  180- 
184. 

discovery  of  mineral,  contest  between  mineral  and  uonmineral 
claimants,  184. 
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Mining  Claims,  discovery  of  mineral,  rights  of  locator  prior  to,  185-199. 

discovery  of  mineral,  diligent  prosecution  of  work,  187. 

discovery  of  mineral,  two  locators  on  ground  by  consent,  priority, 
188. 

discovery  of  mineral,  withdrawal  of  land  from  entry  before,  199. 

discovery  of  mineral,  transfer  of  location  prior  to,  199. 

discovery  of  mineral  on  lands  entered  under  nonmineral  entries  or 
grants,  192-195. 

discovery  of  mineral  after  final  proof  by  homestead  or  other  non- 
mineral  claim,  192-195. 

discovery  of  mineral  on  abandoned  claim,  whether  can  serve  for 
location  of  additional  ground,  165. 

discovery  of  one  kind  of  mineral,  with  valid  location,  carries  all 
other  minerals,  165. 

discovery  of  mineral  within  national  forest,  right  of  land  depart- 
ment to  investigate,  166. 

dis^covery  of  mineral  as  question  of  fact,  184. 

entry,  meaning  of  term,  190. 

estate  acquired  by  locator,  158,  159. 

federal  mining  law,  purpose  of  and  difficulties  in  applying  to  dis- 
coveries, 155. 

forest  reserve,  discovery  of  mineral  within,  166. 

forest  reserve,  land  selected  as  lieu  land  under  act  of  1897,  195. 

locations,  whether  two  may  be  based  on  one  discovery,  164. 

location,  discovery,  when  made,  relates  to  time  of  commencing 
work,  185. 

location,  right  to  initiate  on  land  entered  by  or  in  possession  of 
others,  188-196. 

location,  forest  reserve,  land  selected  as  lieu  land  under  act  of 
1897,  195. 

location  on  lands  entered  under  nonmineral  entries  or  grants,  192. 

locators,  rights  and  estate  created  by,  157-159. 

locator  need  not  be  first  discoverer  of  mineral,  162. 

locator's  jights  prior  to  discovery,  185-199. 

oil,  what  constitutes  discovery,  174. 

placer  claim,  prospecting  to  locate  lode  claim  thereon,  189,  190. 

possession,  right  of  prospector  to  take  and  hold  prior  to  discovery, 
185,  186. 

possessory  rights  prior  to  discovery,  right  to  protection,  186. 

title  acquired  by  locator,  158,  159. 

transfer  of  location  prior  to  discovery  of  mineral,  199. 

withdrawal  of  land  from  entry  before  discovery  of  mineral,  199. 

work  of  discovery,  diligent  prosecution  of,  187,  188. 
Mortgage,  right  of  life  tenant  under  will  to  encumber  fee,  116. 

New  Trial,  right  to  in  case  of  loss  of  record,  978,  979. 
Nurses,  liability  of  charitable  hospital  for  negligence  of,  902. 

Oil  Lands,  discovery  and  location  of  claims,  154. 
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Physicians  and  Surgeons,  liability  of  charitable  hospitals  for  negli- 
gence of  physicians  or  surgeons,  902. 
Power  of  Appointment.     See  Wills. 
Power  of  Disposition.     See  Wills. 
Principal  and  Agent.     See  Brokers. 

Public  Lands,  discoveries  of  mineral  in  national  forest,  right  of  land 
department  to  investigate,  166. 
discovery  of  mineral  after  final  proof  by  entrymen,  193. 
entry,  meaning  of  term,  190. 

Eeformatory  Institutions,  liability  for  torts  of  agents,  906. 
Keligious  Organizations,  liability  for  torts  of  agents,  905. 
Remainders.     See  Wills. 

Schools,  liability  of  educational  institutions  for  torts  of  agents,  905. 

Wages,  constitutionality  of  statutes  relating  to,  63. 
Will,  bequest  of  personalty  for  life,  with  unlimited  power  of  disposi- 
tion, gives  absolute  property,  105. 

bequest  of  personalty  for  life,  with  limited  power  of  disposition, 
does  not  give  absolute  ownership,  107-110. 

estate  created,  effect  of  power  of  disposition,  83-93. 

estate  created,  effect  of  power  of  appointment,  93,  105. 

estate  created,  effect  of  precatory  words,  99-105. 

life    estate,    expressly    created,    not    converted    into    fee    because 
coupled  with  power  of  disposition,  83-89. 

life  estate,  when  enlarged  to  fee  by  power  of  disposition,  89-93. 

life,  gift  of  estate  for,  with  authority  in  devisee  to   dispose   of, 
does  not  transfer  absolute  ownership,  93-95. 

life,  bequest  of  personalty  for,  with  unlimited  power  of  disposi- 
tion, gives  absolute  property,  105. 

life,  bequest  of  personalty  for,  with  limited  power  of  disposition, 
does  not  give  absolute  ownership,  107-110. 

life  tenant,  right  to  convey  fee,  114-116. 

life  tenant,  right  to  mortgage  fee,  116. 

life  tenant,  right  to  dispose  of  estate  by  gift  or  will,  117. 

life  tenant,  rights  and  duties  as  to  use  and  care  of  estate,  118-120. 

power  of  appointment,  effect  of  on  character  of  estate  given,  93- 
105. 

power  of  appointment,  estate  created,  rule  in  Shelley's  Case,  95,  96. 

power  of  appointment,  when  incident  to  absolute  ownership,  96- 
98. 

power  of  disposition  does  not  convert  express  life  estate  into  fee, 
83-89. 

power  of  disposition,  if  absolute,  enlarges  estate  to  fee,  and  gift 
over  is  inoperative,  89-93. 

power  of  disposition,  effect  of  in  gifts  of  personalty,  105-110. 

power  of  disposition,  effect  of  statutory  provisions,  110-113. 

precatory  words,  whether  reduce  fee  to  life  estate  or  turn  devisee 
into  trustee,  99-105. 

rule  in  Shelley's  Case,  95. 


INDEX— VOL.  139. 


Note. 

Accident  Insiirance.     See  Insurance. 

ACCOUNT,  ACTION  ON. 
ACCOUNT,  ACTION  ON— Proof  Required  of  Plaintiff.— When 
suit  is  brought  upon  an  open  account  the  plaintifif  does  not  overcome 
the  burden  by  merely  showing  the  rendition  of  service  and  the  value 
of  the  same,  but  must  offer  some  proof  that  it  was  not  paid  for  when 
rendered  or  when  due.     (Ala.)     Pollak  v.  Winter,  33. 

ACTIONS. 
ACTION — Transfer  to  Law  Calendar. — Where  the  relief  asked 
in  an  action  is  such  as  equity  only  can  grant,  the  cause  will  not  be 
transferred  to  the  law  calendar,  but  will  be  dismissed,  if  the  facts 
are  not  such  as  to  entitle  the  plaintiff  to  such  relief,  although  he 
might  have  a  remedy  in  a  proper  action  at  law.  (Iowa)  Hall  v. 
Henninger,  412. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADULTERY. 

See  Fornication. 

ADVERSE  POSSESSION. 

1.  ADVERSE  POSSESSION. — Mere  Possession,  continued  how- 
ever long,  will  not  devest  the  owner  of  his  property  unless  the  pos- 
session is  under  a  claim  of  title.  Otherwise  the  possession  will  be 
presumed  to  be  in  subordination  to  the  true  legal  title.  (N.  Y.) 
Lightfoot  v.  Davis,  817. 

2.  ADVERSE  POSSESSION— Stolen  Personalty.— A  thief  can 
acquire  no  title  to  the  stolen  property.  Where  a  person  obtains  pos- 
session of  property  secretly  by  a  common-law  larceny  and  conceals 
that  possession,  no  lajise  of  time  should  confer  title  on  him.  (N.  Y.) 
Lightfoot  V.  Davis,  817. 

3.  ADVERSE  POSSESSION— Personal  Property.— By  adverse  pos- 
session, title  to  chattels  may  be  acquired  which  will  be  paramount 
to  that  of  the  true  owner,  but  this  possession  must  be  peaceable,  undis- 
turbed and  open,  with  an  assertion  of  ownership  for  the  period  which, 
under  the  law,  would  bar  an  action  for  its  recovery  by  the  real 
owner.     (N.  Y.)     Lightfoot  v.  Davis,  817. 

AGREEMENT  TO  DEVISE. 

See  Trusts,  3-6. 

APPEAL  AND  ERROR. 

In  General. 

1.    APPEAL — Constitutional  Questions,  How  Preserved. — Tn  a  case 
siibmitted  on  an  agreed  statement  of  facts  raising  the  question  of  the 
eonstitutionality  of  certain   statutes,  the  question  may   be  preserved 
4.m.  St.  Rep.,  Vol.  139—72      (1137) 
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for  review  by  presentation  in  a  motion  for  a  new  trial  and  a  motion 
in  arrest  of  judgment.     (Mo.)     State  v.  Martin,  628. 

2.  APPEAL — Authentication  of  Cas©-made. — The  Statute  Requir- 
ing the  case-made  to  be  attested  by  the  clerk,  and  the  seal  of  the 
court  thereto  attached,  is  mandatory,  and  without  such  authentication 
the  case-made  is  not  properly  presented  to  this  court.  (Okl,  Cr.) 
Humphrey  v.  State,  972. 

3.  APPEAL — Vacating  Order  Inadvertently  Made — The  appellate 
court  has  power  to  vucate  an  order,  inadvertently  made  by  it,  ap- 
proving a  corporation  not  authorized  by  law.  (N.  Y.)  In  re  Co- 
operative Law  Co.,  839. 

4.  APPEAL — Eevlew  of  Instructions. — Where  No  Question  as  to 
the  giving  of  an  instruction  is  presented  by  the  motion  for  a  new 
trial,  it  will  not  b«  reviewed  on  appeal.  (Ind.)  McDonald  v.  State, 
383. 

5.  APPEAL — Review  of  Instructions — Evidence  not  In  Record. — 
Where  there  is  no  showing  that  the  instructions  contained  in  the 
record  were  all  the  instructions  given  and  the  evidence  is  not  set  out, 
the  judgment  will  not  be  disturbed  on  account  of  certain  instructions 
unless  they  were  irrelevant  and  incorrect  upon  any  supposable  state  of 
facts  given  in  evidence.     (Ind.)     McDonald  v.  State,  383. 

6.  APPEAL.— Failure  to  Object  in  the  Trial  Court  and  afford  it 
an  opportunity  to  correct  an  alleged  error  will,  as  a  general  rule,  pre- 
clude its  being  urged  on  appeal.     (Colo.)     Melcher  v.  Beeler,  273. 

7.  APPEAL. — Erroneous  Procedure  of  the  Trial  Coiurt  does  not 
require  the  reversal  of  a  judgment  based  thereon,  if  it  is  clear  that 
justice  has  been  done.     (Wis.)     Will  of  Hawkinson,  1091. 

8.  APPEAL — Record. — ^A  Demurrer  is  a  Pleading  and  should  be 
made  part  of  the  record  proper;  its  preservation  in  the  bill  of  excep- 
tions is  insufficient  to  preserve  it  for  review  in  the  appellate  court. 
(Mo.)     State  v.  Martin,  628. 

9.  APPEAL — Nonprejudicial  Error. — An  error  which  gives  to  the 
appellant  more  than  he  is  entitled  to  is  not  prejudicial  and  will  not, 
therefore,  be  reviewed.  (Mich.)  A.  M.  Campau  Eealty  Co.  v.  De- 
troit, 555. 

10.  APPEAL — Direction  for  New  Trial. — Although  an  appeal  is 
taken  on  exceptions  to  the  conclusions  of  law,  the  supreme  court  may 
direct  a  new  trial  of  the  cause.     (Ind.)     Truelove  v.  Truelove,  404. 

Briefs. 

11.  APPEAL — Briefs. — Counsel  for  the  Defendant  in  their  briefs 
must  clearly  present  the  grounds  upon  which  they  rely  for  a  reversal. 
(Okl.  Cr.)     Price  v.  United  States,  930. 

12.  APPEAL — Failure  to  File  Briefs. — The  Reversal  of  a  judgment 
may  be  ordered  where  the  appellee  fails  to  file  a  brief.  (Ind.)  State 
v.  Huff,  355. 

Escape  of  Prisoner  Tending  Appeal. 

13.  APPEAL — Escape  of  Prisoner  Pending — Right  to  Review. — 
Where  a  defendant  has  been  convicted  of  murder  and  sentenced  to 
imprisonment  for  life  at  hard  labor  in  the  state  penitentiary,  and 
perfects  an  appeal  to  this  court,  and  while  said  appeal  is  pending 
makes  his  escape  from  the  custody  of  the  law,  he  thereby  waives  his 
right  of  having  said  conviction  reviewed  by  this  court.  (Okl.  Cr.) 
Jacobs  V.  State,  985. 

14.  APPEAL — Escape  of  Prisoner  Pending — Dismissal  of  Appeal. 
The  criminal  court  of  appeals  will  not  consider  an  appeal,  unless  the 
defendant  is  where  he  can  be  made  to  respond  to  any  judgment  or 
order  which  may  be  rendered  in  tlie  case,  and  where  the  defendant 
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malces  his  escape  from  the  custody  of  the  law,  or  is  at  large,  as  a 
fugitive  from  justice,  this  court  will  on  motion  dismiss  his  appeal. 
(Okl.  Cr.)     Jacobs  v.  State,  985. 

Pardon  of  Defendant. 

15.  APPEAL  —  Dismissal. — ^Wliere  a  Pardon  Is  Granted  and  ac- 
cepted, and  brought  to  the  attention  of  this  court  pending  an  appeal, 
the  appeal  will  be  dismissed.     (Okl.  Cr.)     Gilmore  v.  State,  981. 

Appealable  and  Nonappealable  Judgments. 

16.  APPEAL — ^Decree  of  Restitution  will  Support. — ^If  a  party  has 
been  deprived  of  land  by  a  decree  which  is  subsequently  rever&ed, 
a  decree  restoring  the  land  to  him  is  such  a  final  decree  as  will 
support  an   appeal.     (Ala.)     Lehman-Durr  Co.  v.  Folmar,  37. 

17.  APPEAL  —  Nonappealable  Judgment. — ^Appearance  on  appeal 
from  a  judgment  which  is  not  appealable  may  entitle  the  cause  to  be 
entered  as  pending  on  error.     (Colo.)     Chaffee  v.  Widman,  220. 

18.  APPEAL — Nonappealable  Judgment — Dismissed. — If  a  case  is 
appealed  which  is  not  appealable,  and  the  appellee  does  not  enter  an 
appearance,  the  appeal  may  be  dismissed,  and  thus  the  party  seeking 
to  have  a  case  reviewed  in  the  supreme  court  may  lose  his  right  to 
a  review.     (Colo.)     Chaffee  v.  "Widman,  220. 

Direction  for  Judgment. 

19.  APPEAL — Direction  for  Judgment. — Where  all  the  facts  neces- 
sary to  a  complete  determination  of  the  controversy  are  found  by 
the  trial  court,  and  there  is  no  dispute  as  to  the  facts,  the  only  ques- 
tions being  those  of  law,  a  new  trial  will  not  be  ordered,  but  the 
entry  of  the  proper  judgment  directed.  (N.  Y.)  Central  New  York 
Tel.  &  Tel.  Co.  v.  Averill,  878. 

20.  APPEAL — Direction  for  Particular  Judgment — ^Power  of  Trial 
Court. — Where  the  mandate  of  an  appellate  court  directs  a  specific 
judgment  to  be  entered,  the  tribunal  to  which  such  mandate  is  directed 
must  yield  obedience  thereto.  No  modification  of  the  judgment  so 
directed  can  be  made  by  the  trial  court,  nor  can  any  provision  be 
ingrafted  upon  or  taken  from  it.     (Colo.)     Galbreath  v.  Wallrich,  203. 

21.  APPEAL — Direction  for  Particular  Judgment. — Relief  from 
Changed  Conditions  or  rights  accruing  pending  the  appeal  on  which 
the  entry  of  a  specific  judgment  is  ordered  can  be  had  only  by  resort 
to  some  sort  of  original  proceeding  by  which  appropriate  relief  may 
be  secured.  It  cannot  be  by  way  of  defense  to  the  judgment  directed. 
(Colo.)     Galbreath  v.  Wallrich,  263. 

22.  APPEAL — Direction  for  Particular  Judgment. — Relief  Against 
Execution  of  a  specific  judgment  directed  by  an  appellate  court  may 
be  granted  in  an  independent  action,  where  something  has  occurred 
which  would  render  it  inequitable  to  carry  out  the  judgment  directed. 
(Colo.)     Galbreath  v.  Wallrich,  263. 

See  Equity,  1-3;  Judgments,  10-12. 
Note. 
Appeal,  loss  of  record,  right  to  new  trial,  978,  979. 

loss  of  exceptions  through  death  or  illness  of  judge,  979. 

APPORTIONMENT  ACTS. 

See  Constitutional  Law,  10-12. 

ARCHITECT'S  CERTIFICATE. 

See  Contracts,  11-14. 
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ARGUMENT  OF  COUNSEL. 

See  Criminal  Law,  3. 

ASSESSMENTS  FOR  PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  27-37. 

ASSIGNMENT. 
AN  ASSIGNMENT  is  a  Good  Equitable  Assignment  whenever, 
by  its  terms,  the  person  to  whom  the  obligation  is  due  authorizes  the 
payment  thereof  to  another,  either  for  his  own  use  or  for  that  of 
some  other  person,  or  authorizes  anyone  to  receive  or  hold  the  moneys 
and  to  apply  them  to  any  specific  purpose  other  than  for  the  use  and 
benefit  of  the  assignor.  (Ala.)  Canterbury  &  Gilder  v.  Marengo 
Abstract  Co.,  30. 

ASSUMPSIT. 
ASSUMPSIT. — ^Whenever  There  is  a  Legal  Liability,  the  law 
infers  a  promise  upon  which  an  action  of  assumpsit  will  lie.     (Ky.) 
Merriwether  v.  Bell,  488. 

ATTACHMENT. 

1.  ATTACHMENT — Property  of  Railroads. — The  mere  fact  that 
railroads  are  public  service  corporations  does  not  render  their  prop- 
erty exempt  from  attachment.  (N.  H.)  De  Eochemont  v.  New  York 
Cent.  etc.  R.  E.,  673. 

2.  ATTACHMENT — Railroad  Cars  —  Interstate  Commerce. — The 
attachment  of  a  freight-car,  owned  by  a  railroad  company  engaged 
in  interstate  commerce,  when  not  in  actual  use,  does  not  A'iolate  the 
commerce  clause  of  the  federal  constitution.  (N.  H.)  De  Eochemont 
V.  New  York  Cent.  etc.  E.  E.,  673. 

3.  ATTACHMENT  —  Railroad  Cars  —  Interstate  Commerce. — The 
attachment  of  the  property  of  railroads,  such  as  freight-cars,  when 
not  in  actual  use  in  interstate  commerce,  is  not  forbidden  by  section 
5258  of  the  United  States  Eevised  Statutes,  nor  is  a  statute  allowing 
such  attachment  in  conflict  with  the  interstate  commerce  act.  (N. 
H.)     De  Eochemont  v.  New  York  Cent.  etc.  E.  E.,  673. 

See  Garnishment. 

ATTORNEY  AND  CLIENT. 

Nature  of  Relation. 

1.  ATTORNEY  AND  CLIENT— Nature  of  Relation.— The  relation 
of  attorney  and  client  is  that  of  master  and  servant  in  a  limited 
and  dignified  sense,  and  involves  the  highest  trust  and  confidence. 
It  cannot  be  delegated  without  consent.  (N.  Y.)  In  re  Co-operative 
Law  Co.,  839. 

2.  ATTORNEY  AND  CLIENT— Relation  Personal.— The  relation 
of  attorney  and  client  cannot  exist  between  an  attorney  at  law 
employed  by  a  corporation  to  practice  law  for  it  and  a  client  of  the 
corporation,  as  there  would  be  neither  contract  nor  privity  between 
the  attorney  and  the  client.  (N.  Y.)  In  re  Co-operative  Law  Co., 
839. 

Bight  to  Practice  Law. 

3.  ATTORNEYS. — The  Right  to  Practice  Law,  to  be  an  "officer  of 
the  court,"  is  not  an  absolute  right,  but  is  a  privilege  or  license.  With- 
out any  statutes  upon  the  subject  of  admission  to  practice,  a  person 
cannot  practice  as  an  attornev  without  a  license  from  the  court. 
(S.  D.)     Danforth  v.  Egan,  1030. 
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4.  ATTORNEYS  AT  LAW— Nature  of  Eight  to  Practice.— The 
practice  of  law  is  not  a  business  open  to  all  who  wish  to  engage 
in  it,  but  a  personal  right  limited  to  a  few  persons  of  good  moral 
character,  with  special  qualifications  duly  ascertained  and  certified. 
The  right  to  practice  law  is  in  the  nature  of  a  franchise  from  the 
state  conferred  only  for  merit;  it  is  not  a  lawful  business  except  for 
members  of  the  bar  who  have  complied  with  all  the  conditions  re- 
quired by  statute  and  the  rules  of  the  court.  (N.  Y.)  In  re  Co- 
operative Law  Co.,  839. 

Disiarment. 

5.  ATTORNEYS — Admission  and  Disbarment — Power  of  Courts. — 
The  right  to  say  who  shall,  as  attorneys,  be  recognized  as  officers  of 
the  courts,  together  with  the  right  to  expel  such  persons  whenever 
they  have  been  adjudged  unworthy  or  unfit  for  that  trust,  vested  in 
the  courts,  is  as  much  the  law  of  the  land,  and  of  as  much  dignity  as 
such,  as  any  law  found  in  the  constitution  or  statutes.  It  does  not 
depend  upon  either  the  constitution  or  statutes  for  its  existence,  but 
exists  in  all  courts  of  record  unless  expressly  restricted  or  taken  away 
by  express  legislation.     (S.  D.)     Danforth  v.  Egan,  1030. 

6.  ATTORNEYS — Disbarment. — The  Effect  of  the  Disbarment  of 
an  attorney  is  to  deprive  him  of  every  privilege  to  which  his  license 
had  entitled  him,  not  only  in  the  court  making  the  order  of  disbar- 
ment, but  also  his  privileges  in  all  other  courts.  After  disbarment  he 
can  appear  in  court  only  under  circumstances  authorizing  any  layman 
to  appear.     (S.  D.)     Danforth  v.  Egan,  1030. 

See  Corporations,  13,  14;   Officers,  10-12. 

AUTOMOBILES. 
AUTOMOBILES — Unauthorized  Use — Liability  of  Owner. — 
There  is  nothing  so  inherently  dangerous  about  an  automobile  as  to 
render  the  owner  thereof  liable  for  injuries  inflicted  thereby  when 
in  the  possession  of  a  third  person  without  authority  of  the  owner. 
(N.  H.)     Danforth  v.  Fisher,  670. 

See  Licenses,  2. 

BAGGAGE. 

See  Innkeepers. 

BAIL. 

1.  BAIL — Right  to  on  Habeas  Corpus — Burden  of  Proof. — Upon 
an  application  for  bail  by  writ  of  habeas  corpus  after  commitment 
for  a  capital  offense,  the  burden  is  upon  the  petitioner  to  show  facts 
sufficient  to  entitle  him  to  bail  when  those  facts  do  not  appear  from 
the  evidence  adduced  on  the  part  of  the  prosecution.  (Okl.  Cr.) 
In  re  Fraley,  988. 

2.  BAIL — Presumption. — When  the  Homicide  is  Proven  or  ad- 
mitted, the  court  on  an  application  for  bail  will  not  presume  for  the 
prisoner  either  justification  or  mitigation  merely  because  the  evidence 
for  the  prosecution  fails  to  show  their  absence.  Unless  the  evidence 
for  the  prosecution  shows  the  presence  of  facts  tending  to  justify, 
excuse  or  mitigate  the  offense,  the  burden  is  on  the  petitioner  to  show 
them.     (Okl.  Cr.)     In  re  Fraley,  988. 

3.  BAIL — Injury  from  Confinement — Opinion  of  Physicians. — Affi- 
davits of  physicians  stating  that  in  their  ojiinion  confinement  in  jail 
will  result  disastrously  to  the  petitioner,  and  which  state  no  facts 
upon  which  such  opinion  is  based,  make  no  sufricient  showing  for  the 
admission  of  the  prisoner  to  bail.     (Okl.  Cr.)     in  re  Fraley,  988. 
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4.  BAIL. — Evidence  Examined  and  held  to  justify  the  refusal  of 
bail.     (Okl.  Cr.)     In  re  Fraley,  988. 

BANKRUPTCY. 

1.  BANKRUPTCY  —  Exemptions. — A  Life  Insurance  Policy  pay- 
able to  the  wife  of  the  bankrupt  is  exempt  under  section  6  of  the 
bankruptcy  act,  adopting  the  exemption  laws  of  the  several  states,  and 
section  70a  of  the  same  act.  (Wis.)  Allen  v.  Central  Wisconsin 
Trust  Co.,  1107. 

2.  BANKRUPTCY. — The  Exemption  of  a  Life  Insurance  Policy 
payable  to  the  wife  of  the  bankrupt  is  not  affected  by  a  reservation 
in  the  policy  of  a  right  of  the  insured  to  change  the  beneficiary. 
(Wis.)     Allen  v.  Central  Wisconsin  Trust  Co.,  1107. 

BANKS  AND  BANKING. 
BANKS — Similarity  of  Names. — The  Statutes  (2  Comp.  Laws, 
sec.  6091)  prohibiting  the  use  by  a  bank  of  a  name  similar  to  that 
of  another  bank,  and  Act  No.  232  (Pub.  Acts  1903),  prohibiting  the 
use  by  a  corporation  of  a  name  similar  to  that  of  another  corpora- 
tion, were  intended  to  prevent  the  public  being  misled  or  the  older 
institution  being  defrauded,  and  to  render  resort  to  the  courts  for 
relief  from  such  conditions  unnecessary.  (Mich.)  Michigan  Sav. 
Bank  v.  Dime  Sav.  Bank,  558. 

BASTARDS. 

See  Descent  and  Distribution,  3-6. 

BLASTING. 

See  Master  and  Servant,  4. 

BONDS. 

See  Bail. 

BOUNDARIES. 
BOUNDARIES — ^Lands  Covered  by  Water. — The  boundary  line 
between  two  riparian  owners,  as  to  the  land  covered  by  water,  is 
not  in  any  way  dependent  upon  the  direction  of  the  lines  on  land, 
but  the  lines»from  shore  should  run,  as  near  as  may  be,  perpendicular 
to  the  course  of  the  stream.  (Mich.)  A.  M.  Campau  Realty  Co.  v. 
Detroit,  555. 

BRIEFS. 
See  Appeal  and  Error,  11,  12. 

BROKERS. 

1.  BROKER — ^When  has  Earned  Commissions. — Before  a  real  es- 
tate broker  will  be  entitled  to  recover  commissions,  he  must  show 
that  he  has  found  and  brought  to  the  owner  of  the  land  a  purchaser 
ready,  willing,  and  able  to  enter  into  a  contract  of  purchase  on  the 
prescribed  terms;  or  in  lieu  of  producing  and  presenting  such  a  pur- 
chaser, he  must  show  that  he  has  obtained  from  him  a  valid  and 
binding  contract  in  favor  of  the  land  owner,  and  one  that  can  be  en- 
forced by  the  land  owner  himself  in  case  of  a  breach  or  default  in 
the  terms  thereof.     (S.  D.)     Watters  v.  Dancey,  1071. 

2.  BROKER  —  Authority  to  Sell  —  Commissions. — Where  land  is 
Bjmply  listed  for  sale  with  a  real  estate  agent,  the  only  person  who 
can  sell   the  land  is  the  owner;   the  agent  himself  has  no  authority 
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to  sell  unless  duly  authorized  in  writing.  A  contract,  therefore,  made 
by  the  agent  with  a  prospective  purchaser  to  purchase  the  land  from 
the  agent  does  not  bind  the  owner  or  entitle  the  agent  to  his  com- 
missions unless  the  owner  approves  and  ratifies  the  contract.  (S.  D.) 
Watters  v.  Dancey,  1071. 

3.  BEOKEB — Cash  Purchaser,  What  is  not. — Where  a  real  estate 
listing  contract  provides  for  "all  cash  over  the  encumbrance,"  evidence 
that  the  proposed  purchaser,  procured  by  the  agent,  has  an  abundance 
of  property  out  of  which  the  required  payment  might  be  made  is  not 
Buffieient  evidence  that  he  is  ready  and  willing  to  purchase.  He  must 
have  the  cash  in  hand.     (S.  D.)     Watters  v.  Dancey,  1071. 

4^  BEOKEB — When  Entitled  to  Commission. — In  order  for  a  real 
estate  broker  to  be  entitled  to  commission  he  must  have  accomplished 
all  that  he  undertook  to  do — found  and  produced  a  person  ready, 
willing  and  financially  able  to  purchase  at  the  price  and  upon  the 
terms  and  conditions  fixed  by  his  employer,  and  he  must  have  been 
the  procuring  cause  of  the  sale,  and  the  means  employed  by  him  and 
his  efforts  must  have  procured  the  sale.  (Colo.)  Chaffee  v.  Widman, 
220. 

5.  BROKER — Commissions — Abandoned  Negotiations — Subsequent 
Sale. — When  a  broker  opens  negotiations  but  fails  to  bring  the  pros- 
pective purchaser  and  owner  together,  and  they  are  mbandoned  with- 
out fault  of  the  owner,  and  the  latter  subsequently  sells  to  the  same 
party,  without  further  effort  on  the  part  of  the  broker,  the  owner  is 
not  liable  to  the  broker  for  commissions.  (Colo.)  Chaffee  v.  Wid- 
man, 220, 

See   Corporations,   22-25. 
Note. 

Broker,  When  has  Earned  His  Commission,  abandonment  of  employ- 
ment, 231. 

agency  coupled  with  an  interest,  244. 

bringing  parties  together,  256. 

compensation  from  both  parties,  257. 

completion  of  negotiations,  239. 

employment  of  several  brokers,  251. 

exclusive  agency,  244. 

expiration  of  contract  of  employment,  241. 

extension  of  time  of  employment,  242. 

financial  inability  of  purchaser  to  perform,  250. 

mistake  in  calling  wrong  broker,  258. 

necessity  of  proving  employment,  227. 

necessity  of  agent  being  procuring  cause  of  sale,  245-251. 

negotiations  direct  with  principal,  247-249. 

notice  of  sale  to  principal,  miscarriage  of,  244. 

principal,  negotiations  direct  with,  247-249. 

procuring  cause  of  sale,  necessity  of  agent  being,  245-251, 

ratification  of  broker's  acts,  228. 

refusal  of  purchaser  to  perform,  250. 

revocation  of  broker's  authority,  229. 

sale,  when  right  to  compensation  depends  upon,  258. 

several  brokers  employed,  251. 

successful,  necessity  of  being,  247. 

sufficiency  of  services,  232-234. 

time  as  essence  of  employment,  242. 

time  during  which  negotiations  must  be  completed,  240-244. 

time  for  completing  negotiations  when  no  specific  time  limited, 
240. 

time  for  completing  negotiations  when   period  is  limited,  241. 

title,  defects  in,  ignorance  of  broker,  254. 

title,  defects  in,  knowledge  by  broker.  255. 

title,  failure  of  negotiations  through  defect  in,  253-255. 
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BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  BUILDING  AND  LOAN  ASSOCIATIONS— Character  of  Stock. 
Where  but  one  kind  of  stock  is  contemplated  by  the  charter  and 
by-laws  of  a  building  and  loan  association,  provisions  of  the  by-laws 
for  "full  paid  stock"  upon  the  subscriber  paying  in  cash  the  par 
value,  and  for  "advance  payment  stock"  where  the  subscriber  pays 
installments  in  advance,  the  subscriber  receiving,  in  the  first  in- 
stance, interest  and  in  the  latter  a  discount,  constitute  mere  priv- 
ileges given  alike  to  all  stockholders,  and  do  not  create  a  preferred 
stock,  nor  do  such  payments  constitute,  in  any  sense,  loans  to  the 
association.  (N.  J.  Eq.)  Fitzgerald  v.  State  Mut.  BIdg.  etc.  Assn., 
743. 

2.  BUILDING  AND  LOAN  ASSOCIATIONS.— Upon  the  Dissolu- 
tion and  Distribution  of  assets  among  the  stockholders  of  a  building 
and  loan  association,  the  holders  of  "full  paid  stock,"  that  is,  stock 
the  par  value  of  which  was  paid  in  cash,  are  not  entitled  to  any 
preference.  (N.  J.  Eq.)  Fitzgerald  v.  State  Mut.  Bldg.  etc.  Assn., 
743. 

3.  BUILDING  AND  LOAN  ASSOCIATIONS.— Upon  the  Disso- 
lution and  Distribution  of  assets  among  the  stockholders  of  a 
building  and  loan  association,  the  holders  of  "advance  payment 
stock,"  that  is,  stock  upon  which  installments  have  been  paid  in 
advance,  are  not  entitled  to  any  preference.  (N.  J.  Eq.)  Fitzgerald 
v.  State  Mut.  Bldg.  etc.  Assn.,  743. 

4.  BUILDING  AND  LOAN  ASSOCIATIONS  —  Dissolution— Dis- 
tribution of  Assets. — The  fact  that  certain  stockholders  have  given 
notice  of  withdrawal,  in  accordance  with  the  by-laws  of  a  building 
and  loan  association,  does  not  give  them  a  preference  upon  a  dis- 
solution and  distribution  of  the  assets  of  the  association.  (N.  J. 
Eq.)     Fitzgerald  v.  State  Mut.  Bldg.  etc.  Assn.,  743. 

5.  BUILDING  AND  LOAN  ASSOCIATIONS.  —  The  Right  of 
Withdrawal  from  a  building  and  loan  association  does  not  exist  ex- 
cept when  conferred  by  a  by-law  or  statute,  and  when  so  conferred 
the  right  is  restricted  to  the  terms  of  the  by-law  or  statute.  (N.  J. 
Eq.)     Fitzgerald  v.  State  Mut.  Bldg.  etc.  Assn.,  743. 

6.  BUILDING  AND  LOAN  ASSOCIATIONS.— Where  Upon  Dis- 
solution the  Assets  of  a  building  and  loan  association  are  insufficient 
to  pay  the  stockholders  in  full,  the  only  equitable  plan  for  distribu- 
tion is  the  pro  rata  division  of  the  assets  among  all  of  the  stock- 
holders, giving  to  each  share  of  stock  a  value,  for  purposes  of 
distribution,*  o.f  the  amount  paid  upon  it.  (N.  J.  Eq.)  Fitzyerald  v. 
State  Mut.  Bldg.  etc.  Assn.,  743. 

BUILDING  CONTRACTS. 

See  Contracts,  11-14. 

BURGLARY. 

In  General. 

1.  BURGLARY — Degrees — Lesser  and  Distinct  Offense. — "Revised 
Penal  Code  of  South  Dakota,  section  571,  providing  that  "every  person 
who,  under  circumstances  not  amounting  to  burglary,  enters  any  build- 
ing, etc.,  with  intent  to  commit  any  felony,  etc.,  is  guilty  of  a  misde- 
meanor," describes  an  offense  which  is  not  one  of  the  degrees  of  the 
crime  of  burglary,  but  an  entirely  independent  crime,  and  for  that 
reason  Revised  Code  of  Criminal  Procedure  of  South  Dakota,  section 
357,  providing  that  "when  it  appears  that  a  defendant  has  committed 
a  public  offense,  and  there  is  a  reasonable  ground  of  doubt  in  which 
of  two  or  more  degrees  he  is  guilty,  he  can  be  convicted  of  the  lowest 
of   such   degrees   only,"   has   no   application   to   such   distinct   offense, 
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though  it  may  he  included  in  a   greater  offense   charged.     (S.   D.) 
State  V.  Vierck,  1040. 

Recent  Possession  of  Stolen  Goods. 

2.  BURGLARY. — Recent  Possession  of  the  Stolen  Property,  either 
in  larceny  or  in  burglary,  is  a  circumstance  which  should  be  left  to 
the  jury,  with  instructions  to  give  it  such  weight  as  they  think  it 
entitled  to,  when  considered  in  connection  with  all  the  other  evidence, 
in  determining  the  guilt  or  innocence  of  the  accused.  (S.  D.)  State 
V.  Vierck,  1040. 

3.  BURGLARY — ^Recent  Possession  of  Property — Instruction. — It 
is  proper  to  refuse  an  instruction  requested  by  the  defendant  in  bur- 
glary that  "you  are  further  instructed  that  even  if  you  should  find 
from  the  evidence  that  the  defendant  had  in  his  possession  property 
that  had  been  taken  from  the  building,  as  was  described  in  the  in- 
formation, a  short  time  after  it  was  taken,  that  fact  does  not  raise 
a  presumption  of  law  that  the  defendant  is  guilty  of  the  crime  of 
breaking  as  charged  in  the  information,  nor  does  it  shift  the  burden 
of  proof  upon  the  defendant  to  satisfactorily  explain  his  possession 
of  the  property."     (S.  D.)     State  v.  Vierck,  1040. 

Breaking  and  Entry. 

4.  BURGLARY. — "Breaking,"  in  the  Law  of  Burglary,  may  con- 
sist in  unlatching  a  door  and  opening  it,  or  unlocking  a  door  and  open- 
ing it,  or  in  opening  a  door  which  is  shut  but  is  neither  locked  nor 
latched.  In  fact,  anything  by  which  any  obstruction  to  entering  the 
building  by  the  body  is  removed  is  a  "breaking"  within  the  meaning 
of  the  law.     (S.  D.)     State  v.  Vierck,  1040. 

5.  BURGLARY  —  What  Constitutes  —  Breaking  and  Entering. — 
Under  the  provisions  of  Eevised  Penal  Code  of  South  Dakota,  section 
566,  subdivision  2,  which  provides  that  "every  person  who  breaks  or 
enters,  in  the  day  or  in  the  night  time  ....  any  building,  etc.,  with 
intent  to  steal  therein  or  to  commit  any  felony,  is  guilty  of  burglary 
in  the  third  degree,"  "entering"  alone  is  sufficient  to  constitute  the 
crime,  and,  though  the  information  charges  both  breaking  and  enter- 
ing, the  crime  would  be  complete  whether  the  entry  was  accomplished 
by  means  of  force  or  without  it.     (S,  D.)     State  v.  Vierck,  1040. 

Note. 

Burglary,  breaking  defined,  1047. 

breaking,  opening  closed  doors  or  windows,  1048. 

breaking,  entry  through  open  door  or  window,  1049. 

breaking,  raising  window  already  partly  open,  1049. 

breaking,  pushing  door  already  partly  open,  1049. 

breaking,  use  of  force,  1048. 

breaking,  illustrations  of  what  constitutes,  1050-1052. 

breaking,  opening  or  forcing  various  kinds  of  doors,  1050-1052. 

breaking,  opening  or  forcing  windows,  1050-1052. 

breaking,  removal  of  filling  from  chinks  in  corn-crib,  1051. 

breaking  without  entry,  1052,  1053. 

breaking,  fraud  in  effecting  entry,  1065. 

breaking,  threats  and  intimidations  in  effecting,  1065. 

breaking,  constructive,  1065,  1066. 

breaking   inner  door  or  window,  1053. 

breaking  out  of  building,  1054-1057, 

breaking  by  unusual  places  of  entry,  1057-1059. 

breaking  by  going  down  chimney,  1057. 

breaking  and  entering  with  consent  or  knowledge  of  owner,  1061. 

breaking  and  entering  by  servants,  tenants  or  other  occupants  of 
building.  1063. 

confederacy  with  house  servants,  1066. 
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Burglary,  constructive  breaking  and  entering,  1065.  1066. 
entrapment  by  detectives  or  police  officers,  1062. 
entry  by  instruments,  1060. 
entry  defined,  1059. 
entry  of  store  open  for  business,  1061. 
entry,  what  constitutes,  1059,  1060. 

entry,  whether  essential  to  constitute  burglary,  1052-1059. 
entry,  fraud  in  efifecting,  1065. 
entry,  constructive,  1065,  1066. 
entry,  threats  and  intimidations  in  effecting,  1065. 
fraud,  entry  effected  by,  1065. 
intimidation,  entry  effected  by,  1066. 
knowledge  of  owner  of  intended  burglary,  1061, 
servants,  breaking  and  entering  by,  1063. 
servants,  confederacy  with  in  effecting,  1066. 
tenants,  breaking  and  entering  by,  1064. 
threats,  entry  effected  by,  1066. 

CAEBIEBS. 

Of  Goods — Interstate  Business. 

1.  CAKRIEIIS — Right  to  Engage  In  Interstate  Business. — Section 
5258  of  the  United  States  Revised  Statutes  gives  railroads,  no  matter 
where  they  are  incorporated,  the  right  to  engage  in  interstate  busi- 
ness in  all  parts  of  the  United  States,  and  to  become  jointly  inter- 
ested with  roads  in  other  states,  in  the  interstate  business  originating 
on  their  lines.  (N.  H.)  De  Eochemont  t.  New  York  Cent.  etc.  E.  E., 
673. 

2.  CABBIEBS — Doing  Business  in  State. — A  railroad  company, 
owning  no  line  within  the  state,  by  contracting  with  another  company 
owning  such  a  line,  for  the  handling  by  each  of  the  other's  cars,  pay- 
ing each  other  for  the  use  of  the  cars,  with  the  right  to  load  them 
on  the  return  journey,  constitutes  itself  a  company  doing  business  ia 
the  state.  (N.  H.)  De  Eochemont  v.  New  York  Cent.  etc.  E.  E., 
673. 

Of  Livestock. 

3.  CARRIER  OF  LIVESTOCK — ^Damages  for  Delay. — ^In  Case  of 
Depreciation  in  the  value  of  livestock,  shipped  on  railway  cars,  through 
delay  by  the  carrier  in  delivering  them  at  their  place  of  destination, 
their  owner  may  recover  of  the  carrier  only  the  difference  between 
their  value  -v^hen  delivered  at  last  and  what  value  would  have  been 
theirs  had  they  been  transported  with  ordinary  care,  reasonable  dili- 
gence, and  within  a  reasonable  time.  (Ky.)  Southern  Ey.  Co.  v. 
Graddy,  499. 

4.  CARRIER  OF  LIVESTOCK  —  Damages. — The  Pedigrea  of  a 
Thoroughbred  Colt  is  a  material  factor  in  fixing  its  value,  and  in  an 
action  for  deterioration  of  stock  of  this  sort,  caused  by  a  carrier's 
failing  to  make  a  prompt  delivery  of  it  when  shipped  for  transporta- 
tion, it  is  pertinent  to  allow  witnesses  to  testify  who  know  the 
value  of  the  pedigree  as  well  as  the  value  of  colts  generally.  (Ky.) 
Southern  Ey.  Co.  v.  Graddy,  499. 

Of  Passengers. 

5.  CARRIERS — Passengers — When  Relation  Commences. — A  per- 
son who  goes  to  the  station  of  a  railway  com[>any  within  a  reasonable 
time  prior  to  the  hour  set  for  the  departure  of  a  train,  with  the  bona 
fide  intention  of  taking  passage  thereon,  and  there,  either  by  purchas- 
ing a  ticket  or  in  some  other  manner,  indicates  such  intention  to  the 
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carrier,  is  considered  a  passenger  and  entitled  to  all  the  rights  and 
privileges  which  the  law  attaches  to  that  relation.  (Iowa)  Dieck- 
mann  v.  Chicago  etc.  Ey.  Co.,  420. 

6.  CARRIERS — Intention  to  Pay  Fare — Presumption. — When  a 
person  boards  a  train  with  money  sufficient  to  pay  his  fare,  it  will 
be  presumed  that  he  intends  to  pay  it  until  fare  has  been  demanded, 
unless  his  conduct  shows  that  he  is  trying  to  evade  the  demand;  but 
the  presumption  ceases  if  he  fails  to  pay  after  demand  and  oppor- 
tunity to  do  so.     (Ala.)     Broyles  v.  Central  of  Georgia  Ey.  Co.,  50. 

7.  CARRIERS — Failure  to  Heat  Car — Contributory  Negligence. — 
A  passenger  on  a  railroad  who  suffers  injury  from  the  car  not  being 
properly  heated  cannot  recover  therefor  if  guilty  of  contributory  neg- 
ligence in  causing  it;  but  the  failure  to  protect  himself  from  un- 
necessary cold,  or  to  provide  sufficient  clothing,  may  or  may  not  be 
contributory  negligence,  depending  upon  the  peculiar  facts  of  each 
particular  case.     (Ala.)     Southern  Ey.  Co.  v.  Harrington,  59. 

8.  CARRIERS — Personal  Injuries — Proximate  Cause. — The  right 
to  recover  of  a  carrier  for  personal  injuries  depends  upon  whether 
they  were  occasioned  entirely  by  the  negligence  of  the  defendant,  or 
whether  the  negligence  of  the  plaintiff  contributed  to  hjs  injury  in 
such  a  way  that,  but  for  such  negligence,  the  injury  would  not  have 
happened.     (Ala.)     Southern  Ey.  Co.  v.  Harrington,  59. 

9.  CARRIERS  —  Personal  Injuries — Contributory  Negligence. — In 
an  action  against  a  carrier  for  personal  injuries,  the  defendant  is 
liable,  notwithstanding  previous  negligence  of  the  plaintiff,  if,  when 
the  injury  was  done,  it  might  have  been  averted  by  the  exercise  of 
reasonable  care  and  prudence  on  the  part  of  the  defendant.  (Ala.) 
Southern  Ey.  Co.  v.  Harrington,  59. 

10.  CARRIERS — Complaint  by  Passenger — Demurrer. — If  a  count 
in  a  complaint  for  an  injury  to  a  passenger  on  a  railroad  train  charges 
simple  negligence  only,  and  does  not  show  that  he  was  rightfully  in 
the  car  of  the  defendant,  a  demurrer  to  the  count  is  properly  sus- 
tained, because,  in  the  absence  of  such  showing,  it  must  be  con- 
cluded that  the  plaintiff  was  a  trespasser  to  whom  the  carrier  owed 
no  duty  except  not  to  willfully,  wantonly  or  intentionally  injur©  him. 
(Ala.)     Broyles  v.  Central  of  Georgia  Ey.  Co.,  50. 

11.  CARRIERS  —  Negligence — Wantonness  or  Willfulness. — In  a 
Complaint  for  an  injury  to  a  passenger  on  a  railroad  train,  caused  by 
a  wreck,  simple  negligence  only  is  charged  by  allegations  that  the 
wreck  was  caused  by  the  defendant's  gross  and  reckless  negligence, 
and  that  such  negligence  consisted  in  allowing  rotten,  unsound  and 
insecure  cross-ties  to  remain  under  the  rails  of  the  road  at  the  place 
where  the  wreck  occurred.  Such  allegations  do  not  make  a  case  of 
wantonness  or  willfulness.  (Ala.)  Broyles  v.  Central  of  Georgia 
Ey.  Co.,  50. 

Biding  on  Pass  Issued  to  Another. 

12.  CARRIERS — Riding  on  Pass  Issued  to  Another. — A  woman  in- 
jured in  a  railroad  wreck  cannot  recover  for  simple  negligence,  where 
it  appears  that  her  mother,  when  both  of  them  were  called  upon  for 
fare,  handed  the  conductor  passes  for  other  persons,  which  he  took, 
believing  the  parties  entitled  to  ride  thereon.  In  such  a  case  a  fraud 
was  practiced  upon  the  carrier,  irrespective  of  the  fact  that  the  plain- 
tiff did  not  know  about  the  pass,  and  she  was  a  mere  trespasser. 
(Ala.)     Broyles  v.  Central  of  Georgia  Ey.  Co.,  50. 

13.  CARRIERS — Riding  on  Pass  Issued  to  Another. — In  an  action 
for  an  injury  to  a  person  riding  on  a  railroad  train,  where  the  issue 
is  whether  she  was  a  trespasser  by  reason  of  her  riding  on  a  pass 
issued   to    another,   she   will    not   be    allowed    to   answer   a   question 
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•whether  it  was  not  customary  for  her  to  ride  on  a  pass,  as  the  ques- 
tion does  not  go  far  enough  to  state  a  custom  that  would  include  the 
case  under  consideration.  (Ala.)  Broyles  v.  Central  of  Georgia  By. 
Co.,  50. 

14.  CABRIEBS — Riding  on  Pass  Issued  to  Another. — In  an  action 
for  an  injury  to  a  person  riding  on  a  railroad  train  with  her  mother, 
the  conductor  may  testify  whether  the  mother,  in  handing  him  a  pass 
issued  to  others,  indicated  for  whom  she  was  tendering  the  pass. 
(Ala.)     Broyles  v.  Central  of  Georgia  Ry.  Co.,  50. 

15.  CARRIERS — Riding  on  Pass  Issued  to  Another. — In  an  action 
for  an  injury  to  a  person  on  a  railroad  train,  where  the  whole  ques- 
tion is  whether  she  was  rightfully  on  the  train,  the  conductor  should 
be  allowed  to  testify  whether  the  plaintiff,  riding  upon  a  pass  pre- 
sented to  him,  was  the  person  to  whom  the  pass  was  issued,  and  as 
to  what  a  passenger  must  have  to  entitle  him  to  ride.  (Ala.)  Broyles 
V.  Central  of  Georgia  Ry.  Co.,  50. 

16.  CARRIERS — Riding  on  Pass  Issued  to  Another. — In  an  action 
for  an  injury  to  a  person  who  was  riding  on  a  pass  issued  to  another, 
where  the  whole  question  is  whether  she  was  rightfully  on  the  train, 
it  is  competent  for  the  conductor  to  testify  whether  he  agreed  to  let 
her  ride  without  the  payment  of  fare,  or  showing  some  other  right  to 
ride,  or  whether  he  had  any  right  to  let  her  ride  without  paying  fare 
or  being  provided  with  a  pass,  for  the  purpose  of  showing  that  he 
did  not  knowingly  consent  to  her  riding  on  a  pass  issued  to  another 
and  that  he  had  no  authority  to  do  so.  (Ala.)  Broyles  v.  Central  of 
Georgia  Ry.  Co.,  50. 

17.  CARRIERS — Riding  on  Pass  Issued  to  Another. — In  an  action 
for  an  injury  to  a  person  riding  on  a  train  with  her  mother,  where 
the  company  alleges  that  they  were  trespassers  because  riding  on  a 
pass  issued  to  others,  the  conductor  may  properly  testify  that  the 
mother  said,  in  a  tone  loud  enough  to  be  heard  by  the  daughter,  that 
the  pass  presented  to  him  by  the  mother  was  for  herself  and  daughter. 
(Ala.)     Broyles  v.  Central  of  Georgia  Ry.  Co.,  50. 

18.  CARRIERS — Riding  on  Pass  Issued  to  Another. — In  an  action 
for  an  injury  to  a  person  riding  on  a  train,  caused  by  a  wreck,  where 
the  issue  is  whether  she  was  a  mere  trespasser  by  reason  of  riding  on 
a  pass  issued  to  another,  it  is  proper  for  the  conductor  to  testify  con- 
cerning his  duty  to  compel  persons  tendering  passes  to  identify  them- 
selves as  the  persons  named  in  the  passes.  (Ala.)  Broylea  v.  Cen- 
tral of  Georgia  Ry.  Co.,  50. 

Postal  Clerks  as  Passengers. 

19.  CARRIERS — Postal  Clerks  as  Passengers. — The  relation  of  car- 
rier and  passenger,  not  that  of  master  and  servant,  exists  between 
railroads  carrying  United  States  mails,  and  the  mail  agents,  postal 
clerks,  and  express  messengers  on  the  trains.  (Ala.)  Southern  Ry. 
Co.  V.  Harrington,  59. 

20.  CARRIERS— Liability  to  Postal  Clerks  or  Mail  Agents.— Whilo 
postal  clerks,  or  mail  agents,  cannot  avail  themselves  of  the  contract 
between  a  railroad  carrier  and  the  government,  and  make  it  a  founda- 
tion for  recovery,  they  can  rest  upon  the  breach  of  the  duty  which 
the  law  imposes  upon  every  person  who  undertakes  to  perform  a  ser- 
vice for  another,  whether  gratuitously  or  not,  to  exercise  that  degree 
of  care  and  skill  in  its  performance  which  the  nature  of  the  under- 
taking requires.     (Ala.)     Southern  Ry.  Co.  v.  Harrington,  59. 

21.  CARRIERS — Duty  to  Warm  Cars — Postal  Clerks. — It  is  the 
duty  of  a  railroad  company,  as  a  common  carrier,  to  warm  its  cars, 
including  the  one  occupied  by  postal  clerks,  for  the  comfort  and  safety 
of  passengers.     (Ala.)     Southern  Ry.  Co.  v.  Harrington,  59. 
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22.  CAERIERS— Liability  to  Postal  Clerks  for  Injuries.— A  rail- 
road company  may  be  liable  to  a  postal  clerk  on  one  of  its  cars  for 
injuries  caused  by  the  negligence  of  its  employees.  He  is  entitled  to 
the  same  degree  of  care  as  a  passenger,  in  the  absence  of  an  express 
agreement  exempting  the  carrier  from  such  liability;  and  the  power 
to  contract  for  carrying  the  mails  does  not  give  the  right  to  contract 
for  such  exemption.      (Ala.)     Southern  Ry.  Co.  v.  Harrington,  59. 

23.  CARRIERS— Failure  to  Heat  Car.— As  a  Postal  Clerk  on  a  rail- 
road must  remain  in  the  car  provided  for  him  while  on  duty,  under 
a  penalty  imposed  b;-  ^he  federal  statute,  he  is  not  prima  facie  guilty 
of  contributory  negligence,  nor  does  he  assume  the  risk,  by  remaining 
in  the  car,  though  it  is  insufficiently  heated,  after  he  knows  of  its 
uncomfortable  condition.     (Ala.)     Southern  Ry.  Co.  v.  Harrington,  59. 

24.  CARRIERS, — In  an  Action  by  a  Postal  Clerk  against  a  railroad 
company  for  personal  injuries  sustained  by  reason  of  an  improperly 
heated  car,  where  the  evidence  shows  defendant's  negligence  as  al- 
leged, the  contributory  negligence  of  the  plaintiff  in  not  wearing  suffi- 
cient clothes,  if  relied  upon,  must  be  specially  pleaded.  (Ala.) 
Southern  Ry.  Co.  v.  Harrington,  59. 

25.  CARRIERS. — In  an  Action  by  a  Postal  Clerk  against  a  railroad 
company  for  personal  injuries  sustained  by  reason  of  an  improperly 
heated  car,  it  is  competent  for  the  plaintiff  to  testify  concerning  his 
duties  as  postal  clerk,  and  how  long  he  had  to  remain  in  the  car;  to 
prove  that  the  car  was  wet  and  damp;  and  to  show  that  he  made  com- 
plaint to  the  defendant's  agents  of  the  condition  of  the  car.  (Ala.) 
Southern  Ry.  Co.  v.  Harrington,  59. 

26.  CARRIERS. — In  an  Action  by  a  Postal  Clerk  against  a  railroad 
company  for  personal  injuries  by  reason  of  an  unheated  car,  it  is  not 
competent  for  the  defendant  to  prove  that  the  plaintiff  was  a  "chronic 
kicker."     (Ala.)     Southern  Hy.  Co.  v.  Harrington,  59. 

27.  CARRIERS. — In  an  Action  by  a  Postal  Clerk  against  a  railroad 
company  for  damages  for  a  sickness  caused  by  an  unheated  car,  it  is 
not  competent  for  the  defendant  to  prove  the  temperature  of  an  ex- 
press car,  where  it  appears  that  the  express  car  and  the  mail  car 
were  heated  differently,  in  some  respects,  though  each  had  steam  pipes 
from  the  engines,  if  it  also  appears  that  these  pipes  were  not  heating 
the  mail  car,  and  that  it  was  cold  while  the  express  car  was  warm; 
and,  where  the  action  is  to  recover  for  sickness  on  designated  days 
in  one  month,  it  is  not  competent  for  the  defendant  to  show  that  the 
plaintiff  brought  another  suit  against  it  for  sickness  occurring  during 
the  next  succeeding  month.  In  each  case  the  evidence  is  irrelevant. 
(Ala.)     Southern  Ry.  Co.  v.  Harrington,  59. 

28.  CARRIERS. — In  an  Action  by  a  Postal  Clerk  against  a  railroad 
company  for  a  sickness  caused  by  an  unheated  car,  an  instruction 
directing  a  verdict  for  the  defendant  if  it  is  found  that  the  injuries 
of  the  plaintiff  were  proximately  caused  by  insufficient  clotiiing  is 
properly  refused  where  the  question  of  adequate  clothing  has  not  been 
litigated.     (Ala.)     Southern  Ey.  Co.  v.  Harrington,  59. 

Passenger  at  Station. 

29.  CARRIER — Injury  of  Passenger  at  Railway  Station. — A  person 
at  a  railroad  station,  within  a  reasonable  time  prior  to  the  hour  set 
for  the  departure  of  a  train,  with  the  bona  fide  intention  of  taking 
passage  thereon,  is  entitled  to  the  degree  of  care  due  a  passenger;  and 
when  he  is  there  injured  by  a  train,  the  burden  is  cast  on  the  carrier 
to  negative  the  inference  or  presumption  of  negligence  by  it.  (Iowa) 
Dieckmann  v.  Chicago  etc.  Ry.  Co.,  420. 

30.  CARRIERS — Care  Due  Passenger  at  Station. — The  rule  of  care 
due  a  passenger  applies  from  the  moment  he  enters  the  station  for  tlio 
purpose  of  embarking  upon  an  approaching  train,  and  he  has  the  right  to 
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expect  that  in  going  to  the  train  and  entering  the  cars  at  the  place  pre- 
pared for  that  purpose  his  safety  will  be  vigilantly  guarded.  (Iowa) 
Dieckmann  v.  Chicago  etc.  Ry.  Co.,  420. 

31.  CARBIEBS — Care  Due  Passengers  at  Station. — Where  the 
tracks  at  a  station  are  so  arranged  that  passengers  intending  to  take 
a  certain  train  must  cross  some  of  them,  if  due  care  requires  the  timely 
announcement  of  the  approach  of  a  train,  the  illumination  of  the  path, 
or  the  services  of  a  guide  or  escort,  the  failure  to  provide  such  safe- 
guards, or  properly  to  use  the  same,  is  negligence.  (Iowa)  Dieck- 
mann V.  Chicago  etc.  Ey.  Co.,  420. 

Passenger  Crossing  Tracks  at  Station. 

32.  CABBIEBS — ^Invitation  on  Direction  of  Agent. — The  untimely 
invitation  or  direction  of  an  agent  of  a  railroad  company  to  passengers 
to  cross  certain  tracks  to  embark  on  a  waiting  train,  whereby  they 
are  led  into  danger  and  injured,  constitutes  negligence  for  which  the 
carrier  is  liable  unless  relieved  by  showing  want  of  care  on  the  part 
of  the  passenger.     (Iowa)     Dieckmann  v.  Chicago  etc.  Ry.  Co.,  420. 

33.  CARRIERS — Crossing  Tracks  at  Station. — The  fact  that  a  pas- 
senger undertakes  to  cross  a  track  at  a  station  on  which  he  knows  a 
train  is  approaching  is  not  necessarily  negligence  in  law  or  in  fact. 
(Iowa)     Dieckmann  v.  Chicago  etc.  Ry.  Co.,  420. 

34.  CARRIER — Crossing  Tracks  at  Invitation  of  Agent. — Where  a 
railroad  station  is  so  arranged  that  certain  tracks  must  be  crossed  in 
order  to  reach  a  train,  a  waiting  passenger  is  entitled  to  assume  a 
reasonably  safe  way  has  been  provided  and  that  an  announcement  and 
invitation  by  the  agent  to  cross  is  given  in  due  time;  and  he  is  not, 
as  a  matter  of  law,  guilty  of  contributory  negligence  in  crossing  the 
tracks,  escorted  by  the  agent,  in  the  face  of  an  approaching  train. 
(Iowa)     Dieckmann  t.  Chicago  etc.  Ry.  Co.,  420. 

35.  CARRIERS — Crossing  Tracks — Invitation  of  Agent. — An  in- 
vitation, express  or  implied,  by  a  gateman,  station  agent,  conductor,  or 
other  employee  of  a  railroad  company,  to  cross  a  track,  either  for 
access  to  or  exit  from  a  train,  excuses  the  person  attempting  the  cross- 
ing from  the  ordinary  obligation  to  stop,  look,  and  listen  for  approach- 
ing trains,  and  he  may  ordinarily  rely  upon  the  invitation  as  an 
assurance  of  safety,  and  may  assume  that  the  movement  of  cars  and 
trains  over  the  crossing  will  be  regulated  with  due  regard  to  his  safety. 
(Iowa)     Dieckmann  v.  Chicago  etc.  Ry.  Co.,  420. 

*        See  Ferries;  Railroads;  Sales,  3,  4. 

CERTIORARI. 
CERTIORARI. — That  Proceedings  are  Void  and  subject  to  col- 
lateral attack  is  not  a  valid  objection  to  a  direct  proceeding  to  set 
them  aside,  and  certiorari  may  be  maintained  for  that  purpose.     (N. 
H.)     Attorney  General  v.  Crowley,  725. 

CHARITIES. 

1.  CHARITIES — Conveyance  to  Religious  Society. — An  agreement 
to  convey  land  to  trustees  for  an  unincorporated  religious  society 
does  not,  in  strictness,  create  a  charitable  use.  (Ala.)  Gewin  v.  Mt. 
Pilgrim  Baptist  Church,  41. 

2.  CHARITABLE  INSTITUTION— Liability  for  Negligence.— The 
beneficiary  of  a  charitable  trust  may  not  hold  the  corporation  liable 
for  the  neglect  of  its  servants,  nor  can  an  inmate,  committed  for 
punishment  or  reformation,  hold  a  charitable  institution  of  a  quasi- 
penal  character  liable  for  such  negligence.  (N.  Y.)  Horderu  v. 
Salvation  Army,  889. 
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S.  CHARITABLE  INSTITUTION— Liability  to  Strangers.— .\ 
charitable  or  religious  institution  is  liable  to  those  persons  who  are 
not  beneficiaries  and  who  are  injured  by  the  negligence  of  its  ser- 
vants in  the  management  of  its  property,  to  the  same  extent  as  any 
other  owner  of  property.     (N.  Y.)     Hordern  v.  Salvation  Army,  889. 

Note. 

Chajritable  Institutions,  care  in  selecting  agents  as  affecting  liability 
for  torts,  899. 

churches,  liability  for  torts  of  agents,  905. 

educational  institutions,  liability  for  torts  of  agents,  906. 

exemption  from  liability  for  torts,  and  reasons  therefor,  894,  895. 

fire  insurance  patrol,  liability  for  torts  of  agents,  907. 

governmental  agencies,  liability  for  torts  of  agents,  906. 

hospitals,  liability  for  negligence   of  physicians,   nurses  and   em- 
ployees, 902-904, 

hospitals  receiving  pay  patients,  liability  in  tort,  903. 

hospitals  conducted  as  adjunct  of  medical  school,  liability  in  tort, 
904. 

liability  for  torts  of  agents  and  servants,  894. 

liability  in  tort  to  beneficiaries  of  charity,  900. 

liability  in  tort  to  employees  and  strangers,  901. 

liability  in  tort  to  persons  not  beneficiaries,  901. 

railway  hospitals,  liability  for  negligence  of  physicians  and  nurses, 
904. 

reformatory  institutions,  liability  for  torts  of  agents,  906. 

religious  organizations,  liability  for  torts  of  agents,  905. 

CHILDREN. 

See  Constitutional  Law,  19-23;  Master  and  Servant,  7-12. 

CHURCHES. 

See  Religious  Societies. 

COLORED  PERSONS. 

See  Words  and  Phrases. 

COMMERCE. 

1.  COMMERCE  —  Federal  and  State  Jurisdiction. — The  general 
subject  of  commerce  for  the  purpose  of  defining  federal  and  state 
jurisdiction  in  legislation  may  be  divided  into  three  fields:  1.  That 
in  which  the  power  of  the  state  is  exclusive;  2.  That  in  which  the 
state  may  act  in  the  absence  of  legislation  by  Congress;  and  3.  That 
in  which  the  authority  of  Congress  is  exclusive.  (N.  Y.)  People  v. 
Erie  R.  R.  Co.,  828. 

2.  INTERSTATE  COMMERCE— Refjiilation  of  Hours  of  Labor.— 
Section  8  of  the  labor  law  in  the  consolidated  laws,  making  it  unlaw- 
ful for  an  employee  of  a  railroad  company  in  charge  of  a  block 
signal  tower  to  be  on  duty  more  than  eight  hours  in  a  day  of  twenty- 
four  hours  does  not  conflict  with  the  act  of  Congress,  approved  March 
4,  1907,  making  it  unlawful  for  such  employee,  engaged  in  interstate 
commerce,  to  be  on  duty  more  than  nine  hours  in  any  such  day.  (N. 
Y.)     People  V.  Erie  R.  R.  Co.,  828. 

3.  INTERSTATE  COMMERCE— Statutes  of  Safety— Power  of 
States. — Where  Congress  has  prescribed  a  general  minimum  of  safety 
applicable  to  average  conditions  throughout  the  country  in  the  move- 
ment of  interstate  traffic,  a  state  statute  does  not  become  obnoxious 
because,  in  response  to  special  conditious  prevailing  within  its  limits. 
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it  has  raised  such  limit  of  safety.     (N.  Y.)     People  v.  Erie  E.  E.  Co., 
828. 

4.  INTERSTATE  COMMERCE— Power  Remaining  With  States.— 
A  state  law,  whose  effect  upon  interstate  commerce  is  only  inci- 
dental, is  not  forbidden  by  the  commerce  clause  of  the  federal  con- 
stitution, and  may  remain  in  force  unless  it  is  displaced  by  a  con- 
gressional enactment  dealing  with  the  subject  matter.  (N.  Y.)  New 
York  Cent.  etc.  R.  R.  v.  Williams,  850. 

5.  INTERSTATE  COMMERCE— Regulating  Payment  of  Wages.— 
Until  Congress  shall  intervene  to  regulate  the  payment  of  wages  by 
interstate  carriers,  a  statB  statute  upon  the  subject  is  free  from 
the  objection  that  it  constitutes  a  commercial  regulation  soJely  within 
the  power  of  the  federal  government  to  prescribe.  (N.  Y.)  New 
York  Cent.  etc.  R.  E.  v.  Williams,  850. 

See  Attachment,  2,  3. 

COMPOUNDING   FELONY. 

See   Contracts,   15. 

COiroiTIONS  PRECEDENT  AND  SUBSEQUENT. 

1.  CONTRACTS — Condition  Precedent  to  Right  of  Action.— When 
parties  capable  of  contracting  have  deliberately  entered  into  a  written 
contract,  by  which  there  is  created  a  condition  precedent  to  a  right  of 
action,  such  condition  must  be  performed  or  its  requirements  waived. 
(Ind.)     Korbly  v.  Loomia,  379. 

2.  CONTRACT— Condition  Precedent — Pleading. — In  an  action  for 
the  breach  of  a  contract,  the  party  seeking  to  enforce  the  same  must 
allege,  as  to  conditions  precedent,  that  he  has  complied  with  all  such 
conditions  on  his  part,  or  state  facts  showing  a  proper  excuse  for  not 
having  performed  the  same.     (Ind.)     Korbly  v.  Loomis,  379. 

3.  CONTRACT — Condition  Precedent— Pleading. — The  performance 
of  a  condition  precedent  may  be  alleged  by  the  general  allega- 
tion provided  for  by  statute  (Burns'  Rev.  Stats.  1908,  sec.  376;  Rev. 
Stats.  1881,  sec.  370) ;  otherwise  the  performance  must  be  alleged  with 
the  particularity  required  by  the  rules  of  the  common  law.  (Ind.) 
Korbly  v.  Loomis,  379. 

4.  ESTATES — Condition  Subsequent — Possibility  of  Reverter. — 
The  only  practical  distinction  between  a  right  of  entry  for  breach 
of  a  conditibn  subsequent  and  a  possibility  of  reverter  upon  a  deter- 
minable fee  is,  that  in  the  former  the  estate  in  fee  does  not  terminate 
until  entry  by  the  person  having  the  right,  while  in  the  latter  the 
estate  reverts  at  once  upon  the'  occurrence  of  the  event  by  which 
it  is  limited.     (N.  H.)     Lyford  v.  Laconia,  680. 

CONSPIRACY. 
CONSPIRACY.— Evidence  of  the  Nature  and  Properties  of 
Phosphorus  is  Admissible  in  a  prosecution  for  conspiracy  to  defraud 
an  express  company  by  preparing  and  shipping  a  package,  securely 
wrapped,  represented  to  contain  valuable  papers,  but  in  reality  con- 
taining phosphorus  and  other  materials  so  arranged  that  when  suffi- 
ciently dried  the  phosphorus  will  ignite  and  the  contents  of  the 
package  be  burned  and  consumed.     (Ind.)     McDonald  v.  State,  383. 

CONSTITUTIONAL  LAW. 
In  General. 

1.  CONSTITUTIONAL  LAW— Security  of  Personal  Liberty.- In 
the  constitution  of  Oklahoma,  the  utmost  pains  have  been  taken  to 
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preserve  all  the  securities  of  individual  liberty,  and  all  provisions  of 
the  constitution  designed  to  safeguard  the  liberty  and  security  of 
the  citizen  should  be  liberally  construed  by  the  courts.  (Okl.  Cr.) 
Salter  v.  State,  935. 

2.  CONSTITUTIONAL  LAW.— Tlie  Fourteenth  Amendment  to  the 
federal  constitution  was  made  for  the  protection  of  natural  persons 
and  cannot  be  invoked  by  a  corporation.  (Ind.)  Inland  Steel  Co.  v. 
Yedinak,  389. 

3.  CONSTITUTIONAL  LAW.— The  Fifth  Amendment  to  the  fed- 
eral constitution  operates  exclusively  in  restriction  of  federal  power, 
and  has  no  application  to  the  several  states.  (Ind.)  Inland  Steel 
Co.  V.  Yedinak,  389. 

4.  CONSTITUTIONAL  AMENDMENT  and  Legislative  Act  Dis- 
tinguished.— The  line  of  demarcation  between  a  constitutional  amend- 
ment and  a  purely  legislative  act  is  well  defined.  Constitutional 
provisions  and  amendments  relate  to  the  fundamental  law  and  cer- 
tain fixed  first  principles  upon  which  government  is  founded;  they 
are  permanent,  uniform  and  universal,  and  can  be  amended  and  re- 
vised only  according  to  the  provisions  contained  therein.  (Mo.) 
State  v.  Koach,  639. 

5.  CONSTITUTIONAL  LAW. — A  Classification  of  Corporations 
with  reference  to  their  relations  to  the  public  is  manifestly  reason- 
able, and  as  long  as  all  corporations  of  the  same  class  are  treated 
alike,  the  action  of  the  legislature  may  not  be  condemned  by  the 
courts  for  inequality.  (N.  Y.)  New  York  Cent.  etc.  E.  R.  v.  Will- 
iams, 850. 

6.  CONSTITUTIONAL  LAW.— It  is  the  Duty  of  the  Courts  to 
Uphold  a  statute  enacted  by  the  legislature  as  constitutional,  if  it 
is  possible  to  do  so  without  disregarding  the  plain  command  or  neces- 
sary implication  of  the  fundamental  law.  (N.  Y.)  New  York  Cent, 
etc.  K.  R.  V.  Williams,  850. 

7.  CONSTITUTIONAL  LAW — Presumption  in  Favor  of  Statutes. 
While  it  is  the  duty  of  the  courts  to  uphold  any  statute  enacted  in 
the  ordinary  exercise  of  the  legislative  power,  unless  the  constitu- 
tional objections  to  it  are  clear  and  indisputable,  yet  when  it  is  pro- 
posed by  a  statute  to  deny,  modify  or  diminish  a  right  or  immunity 
secured  to  the  people  by  a  clear  and  explicit  constitutional  provision, 
then  the  presumption  is  against  the  validity  of  the  statute,  and  the 
courts  shoula  enforce  the  constitutional  provision.  (Okl.  Cr.)  Salter 
V.  State,  935. 

Retrospective  and  Curative. 

8.  CONSTITUTIONAL  LAW— Retrospective  Statute.— Any  stat- 
ute which,  acting  retrospectively,  deprives  one  of  vested  property 
rights  is  unconstitutional.     (111.)     Sears  v.  Chicago,  319. 

9.  CONSTITUTIONAL  LAW— Act  to  Cure  Plat— Prior  Convey- 
ances.— The  curative  act  of  1843,  intended  to  remedy  omissions  and 
defects  in  the  plat  of  School  Section  Addition  to  Chicago,  did  not  vest 
tlie  fee  in  the  streets  of  the  city.  The  title  of  the  abutting  lot  owners 
who  purchased  lots  in  that  addition  before  the  passage  of  the  act  had 
become  vested  to  the  center  of  the  streets,  and  that  act  could  not  dis- 
turb the  vested  rights  acquired  to  the  center  of  the  streets  by  deed 
from  the  owner.     (111.)     Sears  v.  Chicago,  319. 

Change  in  Senatorial  Districts. 

10.  CONSTITUTIONAL  LAW— Change  in  Senatorial  Districts.— 
The  constitutional  provisions  applicable  to  redistricting  the  senatorial 
districts  of  the  state  simply  points  out  a  rliin  or  method  for  such  re- 
districting,  and  prescribes  permanent  rules  and  principles  for  carrying 
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out  such  plans  or  method,  while  the  matter  of  actually  reclistricting 
is  a  subject  of  a  very  temporary  character  demanding  frequent  altera- 
tions and  changes,  and  it  was  never  contemplated  to  incorporate  as  a 
part  of  the  permanent  and  fundamental  law  of  the  state  a  provision 
which  must  of  necessity  demand  frequent  alterations  and  changes. 
(Mo.)     State  v.  Eoach,  639, 

11.  CONSTITUTIONAL  LAW  —  Senatorial  Districts  —  Temporary 
Provision. — Section  11  of  article  4  of  the  constitution,  providing  for 
the  division  of  the  state  into  senatorial  districts  prior  to  the  census 
of  1880,  was  for  a  temporary  purpose,  and  its  existence  limited  until 
appropriate  provisions  could  be  made  for  the  organization  of  the  state 
into  proper  senatorial  districts.  The  section  was  self-terminating  and 
has  had  no  existence  since  1881.     (Mo.)     State  v.  Roach,  639. 

12.  CONSTITUTIONAL  LAW— Change  In  Senatorial  Districts.— 
Section  7,  article  4  of  the  constitution  provides  for  the  division  of  the 
state  into  senatorial  districts  and  for  revision  and  adjustment  every 
ten  years,  and  this  section  must  be  amended  before  any  other  division 
than  that  there  provided  for  can  be  made  by  legislative  action, 
whether  by  the  people  under  the  initiative  law  or  otherwise.  (Mo.) 
State  V.  Eoach,  639. 

Bight  to  Contract. 

13.  CONSTITUTIONAL  LAW— Eight  to  Contract.— It  is  the  in- 
herent right  of  every  man  to  freely  deal,  or  refuse  to  deal,  with  his 
fellow-men,  and  this  right  is  not  to  be  destroyed  or  abridged  by  acts 
involving  the  elements  of  the  common-law  action  for  deceit.  (N.  H.) 
Huskie  v.   Griffin,  718. 

14.  CONSTITUTIONAL  LAW— Contracts— Open  Market.— As  the 
right  to  deal  or  not  to  deal  with  others  is  inherent  in  the  idea  of 
Anglo-Saxon  liberty,  prima  facie  a  man  can  demand  an  open  market; 
and  one  who  interferes  with  this  free  market  must  justify  his  acts  or 
respond  in  damages.     (N.  H.)     Huskie  v.  Griffin,  718. 

Eegulating  Hours  of  Labor, 

15.  CONSTITUTIONAL  LAW— Regulation  of  Hours  of  Labor.— 
The  doctrine  that  the  legislature,  under  proper  circumstances  and 
within  reasonable  limits,  may  exercise  its  police  power  in  the  regu- 
lation of  hours  and  conditions  of  labor  is  now  thoroughly  and  broadly 
established.  One  form  of  such  class  of  legislation  has  for  its  object 
the  promotion  of  the  health  and  welfare  of  the  employee,  and  another 
seeks  to  protfect  the  safety  of  the  public  by  limiting  the  hours  of 
labor  of  those  who  are  in  control  of  dangerous  agencies.  (N.  Y.) 
People  V.  Erie  R.  R.  Co.,  828. 

16.  CONSTITUTIONAL  LAW— Hours  of  Labor— Train-dispatchers. 
A  statute  making  it  unlawful  for  an  employee  of  a  railroad  com- 
pany in  charge  of  a  block  signal  tower  to  be  on  duty  more  than 
eight  hours  in  a  day  of  twenty-four  hours  is  valid  as  an  exercise 
of  the  police  power  to  protect  the  safety  of  the  public  by  limiting 
the  hours  of  labor  of  those  who  are  in  control  of  dangerous  agencies, 
lest  by  excessive  periods  of  duty  they  become  fatigued  and  indif- 
ferent, and  cause  accidents  leading  to  injuries  and  destruction  of  life. 
(N.  Y.)     People  v.  Erie  E.  E.  Co.,  828. 

17.  CONSTITUTIONAL  LAW— Hours  of  Labor— Train-dispatchers. 
A  statute  making  it  unlawful  for  an  employee  of  a  railroad  company 
in  charge  of  a  block  signal  tower  to  he  on  duty  more  than  eight 
hours  in  a  day  of  twenty-four  hours  cannot  be  said  to  be  an  unrea- 
sonable exercise  of  the  power  and  discretion  of  the  legislature,  when 
considered  with  relation  to  the  duties  performed  by  such  employees. 
(N.  Y.)     People  v.  Erie  It.  E.  Co.,  828. 
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18.  CONSTITUTIONAL  LAW — Hours  of  Labor — Corporations. — 
Under  the  reserved  control  of  the  state  over  corporations,  the  legis- 
lature has  power  to  limit  the  hours  of  labor  of  employees  of  a  railroad 
company  in  charge  of  a  block  signal  tower.  (N.  Y.)  People  v.  Erie 
R.  E.  Co.,  828. 

Begulating  Employment  of  Children. 

19.  CONSTITUTIONAL  LAW— ChUdren.— A  Statute  Regulating 
the  Hours  of  Employment  in  manufacturing  establishments  of  persona 
under  sixteen  years  of  age,  and  forbidding  the  employment  therein 
of  children  under  fourteen  years,  is  constitutional.  (Ind.)  Inland 
Steel  Co.  V.  Yedinak,  389. 

20.  CONSTITUTIONAL  LAW— Employment  of  Children.  — The 
fourteenth  amendment  to  the  federal  constitution  is  not  violated  by 
the  law  regulating  the  employment  of  children:  Burns'  Rev.  Stats. 
1908,  sec.  8u21  et  seq.;  Acts  1899,  p.  231,  sees.  1,  2.  (Ind.)  Inland 
Steel  Co.  v.  Yedinak,  389. 

21.  CONSTITUTIONAL  LAW— Employment  of  ChUdren.- Chil- 
dren under  the  age  of  sixteen  years  are  wards  of  the  state,  and  are 
pre-eminently  fit  subjects  for  the  protecting  care  of  its  police  power; 
and  laws  prohibiting  or  regulating  their  employment  constitute  a 
valid  exercise  of  that  power.  (Ind.)  Inland  Steel  Co.  v.  Yedinak, 
389. 

22.  CONSTITUTIONAL  LAW  —  Employment  of  Children.— The 
length  to  which  the  state  may  go  in  providing  measures  looking 
toward  the  physical,  moral  and  intellectual  well-being  of  its  helpless 
wards  is  a  question  of  expediency  and  propriety,  which  it  is  the 
province  of  the  legislature  to  determine.  (Ind.)  Inland  Steel  Co. 
V.  Yedinak,  389. 

23.  CONSTITUTIONAL  LAW— Employment  of  Children.— The  law 
regulating  the  employment  of  children  (Burns'  Rev.  Stats.  1908,  sec. 
8021  et  seq.;  Acts  1899,  p.  231,  sees.  1,  2)  is  not  unconstitutional  as 
class  legislation.     (Ind.)     Inland  Steel  Co.  v.  Yedinak,  3S9. 

Begulating  Payment  of  Wages. 

See  Commerce,  5. 

24.  CONSTITUTIONAL  LAW— Statute  Regulating  Payment  of 
Wages. — A  statute  requiring  all  railroad  corporations  in  the  state  to 
pay  the  wages  of  their  employees  semi-monthly  and  in  cash  does  not 
have  the  effect  of  depriving  the  corporations  affected  thereby  of  liberty 
or  property  without  due  process  of  law  or  deny  to  them  equal  protec- 
tion of  the  laws.  (N.  Y.)  New  York  Cent.  etc.  R.  R.  v.  Williams, 
850. 

25.  CONSTITUTIONAL  LAW— Regulation  of  Payment  of  Wages. 
Sections  10  and  11  of  the  labor  laws  (Consol.  Laws,  c.  31),  requiring 
the  semi-monthly  payment  of  wages  by  certain  corporations  is  a  con- 
stitutional enactment  under  the  reserved  power  of  the  legislature 
over  corporations.  It  does  not  confiscate  corporate  property,  directly 
or  indirectly.     (N.  Y.)     New  York  Cent.  etc.  R.  R.  v.  Williams,  850. 

26.  CONSTITUTIONAL  LAW— Labor  Laws— Statute  Void  in  Part. 
Assuming  that  sections  10  and  11  of  the  labor  laws  (Consol.  Laws,  c. 
31),  requiring  the  wages  of  employees  of  railroads  to  be  paid  semi- 
monthly and  in  cash,  to  be  unconstitutional  so  far  as  individual 
owners  of  railroads  are  concerned,  the  provision  relating  to  them  is 
readily  separable  from  the  rest  of  the  statute  relating  to  corporations, 
and  its  validity  in  this  respect  need  not  affect  the  application  of  the 
provision  to  steam  surface  railroad  corporations.  (N.  Y.)  New  York 
Cent.  etc.  R.  R.  v.  Williams,  850. 

bee  Appeal  and  Error,  1;  Corporations,  4-8;  Elections;  Initiative  and 
Referendum^    Oflicers,   2-9;    Peddlers. 
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Note, 

Constitutional  Law,  wages,  validity  of  statute  prescribing  time  of  pay- 
ment, 864. 

wages,  validity  of  statute  prescribing  method  of  payment,-  868. 

wages,  validity  of  statute  fixing  amount,  873. 

wages,  validity  of  statute  prescribing     manner     of     determining 
amount,  874. 

wages,  validity  of  statute  imposing  penalty  affecting  amount,  874. 

wages,  validity  of  statute  prohibiting  assignment,  875. 

wages,  validity  of  statute  making  wages  preferred  claim,  877. 

wages,  validity  of  statute  forbidding  garnishment,  876. 

CONTRACTS. 

Jn  General. 

1.  CONTRACTS— Parties— Name  of  Third  Person  at  End.— If  a 

contract  states  distinctly  that  it  is  between  two  designated  parties, 
the  fact  that  another  person's  name  appears  at  the  end  of  the  con- 
tract with  that  of  one  of  the  parties  does  not  make  it  his  contract. 
(Ala.)     Shriner  v.  Craft,  19. 

2.  CONTRACTS — Void  in  Part — Separable  Provisions. — A  con- 
tract is  not  altogether  void  because  of  a  void  provision,  if  that  pro- 
vision can  be  separated  from  the  rest  of  the  contract.  A  lawful 
promise  made  for  a  lawful  consideration  is  not  invalid  by  reason  only 
of  an  unlawful  promise  being  made  at  the  same  time  and  for  the 
same  consideration.  (N.  Y.)  Central  New  York  Tel.  &  Tel.  Co.  v. 
Averill,  878. 

3.  CONTRACT— Refusal  to  Perform  Unless  Paid  More. — If  a 
party  refuses  to  do  the  work  which  his  contract  requires  him  to  do, 
or  even  threatens  to  abandon  the  work  unless  he  is  paid  more,  and 
the  other  promises,  while  the  original  contract  is  still  subsisting,  to 
pay  more,  such  promise  is  merely  one  to  pay  for  what  the  promisee 
was  already  obliged  to  do,  and  a  nudum  pactum.  (Ala.)  Shriner  v. 
Craft,  19. 

4.  CONTRACTS — Rescission,  What  Constitutes — New  Contract. — 
It  is  essential  to  the  mutual  assent  to  a  written  contract  that  there 
be  something  to  be  assented  and  agreed  to  on  each  side;  and  if  the 
parties  agree  to  rescind  the  contract,  and  each  one  gives  up  the 
provisions  for  his  benefit,  the  mutual  assent  is  complete,  and  the 
parties  are  then  competent  to  make  any  new  contract  that  may  suit 
them.     (Ala.),    Shriner  v.  Craft,  19. 

5.  CONTRACTS — Payment — Pleading  and  Proof.— Payment,  after 
the  breach  of  a  contract,  is  new  matter  to  be  specially  pleaded  and 
proved  by  the  defendant.  Payment  after  breach  cannot  be  shown 
under  the  general  issue.     (Ala.)     Pollak  v.  Winter,  33. 

6.  CONTRACTS— Breach — Proof  Required  of  Plaintiff. — In  an  ac- 
tion on  a  contract  the  plaintiff  must  prove  a  breach  of  the  contract 
by  showing  that  his  debt  was  not  paid  when  contracted  or  at 
maturity.     (Ala.)     Pollak  v.  Winter,  33. 

7.  CONTRACTS — General  Charge. — In  an  Action  on  a  contract, 
the  plaintiff  is  not  entitled  to  the  general  charge  where  a  plea  of  the 
general  issue  has  been  interposed,  and  he  has  not  shown  a  breach 
of  the  contract  sued  on.     (Ala.)     Pollak  v.  Winter,  33. 

Modification  by  Parol  Agreement. 

8.  CONTRACTS — Modification  by  Oral  Agreement. — The  parties 
to  a  written  contract  may,  by  mutual  parol  agreement,  modify  the 
contract;  but  such  modification  can  be  nothing  but  a  new  contract  and 
must  be  supported  by  a  consideration  like  every  other  contract. 
(Ala.)     Shriner  v.  Craft,  19. 
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9.  CONTRACTS— Modification  by  Parol  Agreement— Considera- 
Won. — Where  the  parties  to  a  written  contract  seek  to  modify  it  by 
a  parol  agreement,  the  mutual  obligations  assumed  by  the  parties,  at 
the  time  of  the  modification,  constitute  a  sufficient  consideration.  If 
one  piece  of  contract  work  is  substituted  for  another,  the  contractor 
is  released  from  doing  one  in  consideration  that  he  will  do  the  other. 
(Ala.)      Shriner  v.  Craft,  19. 

10.  CONTRACTS— Modification  by  Parol  Agreement— Nudum  Pac- 
tum.— Where  the  parties  to  a  written  contract  seek  to  modify  it  by  a 
parol  agreement,  but  one  of  the  parties  does  not  assume  any  obliga- 
tion or  release  any  right,  then  a  promise  by  the  other  is  a  nudum 
pactum  and  void.     (Ala.)     Shriner  v.  Craft,  19. 

Building  Contract — Architect's  Certificate. 

11.  CONTRACT  TO  BUILD— Action  for  Breach — Demurrer  to  Plea. 
There  is  no  error  in  sustaining  a  demurrer  to  a  plea,  in  an  action 
for  the  breach  of  a  contract  to  build,  alleging  a  breach  of  the  plain- 
tiff's agreement  to  have  an  ordinance  passed  taking  out  of  the  fire 
limits  the  lots  on  which  the  contractor  was  to  build  in  time  to 
enable  him  to  begin  work  as  required  by  the  contract,  where  such 
plea  alleges  that  the  ordinance  was  not  passed  until  two  weeks  after 
the  time  when  the  defendant  was  to  commence  work  on  the  houses' 
according  to  the  contract;  and  where  the  contract,  set  out  in  the 
complaint,  does  not  fix  any  time  when  work  was  to  be  commenced. 
Such  plea  is  also  subject  to  demurrer  in  not  showing  whether  the 
agreement  to  have  the  ordinance  passed  was  made  at  the  time  of 
the  original  contract  or  afterward,  and  in  not  showing  whether  there 
was  any  consideration  for  it.     (Ala.)     Shriner  v.  Craft,  19. 

12.  CONTRACT  TO  BUILD— Architect's  Certificate— Evidence.- 
Where  the  owner  brings  an  action  for  the  breach  of  a  building  con- 
tract by  abandonment,  the  certificate  of  the  architect  is  admissible 
in  evidence  if  the  contract  provides  that  the  certificate  as  to  the 
expenses  incurred  by  the  owner  and  the  damages  incurred  through 
default  shall  be  audited  and  certified  by  the  architect,  whose  cer- 
tificate thereof  shall  be  conclusive  upon  the  parties.  (Ala.)  Shriner 
V.   Craft,   19. 

13.  CONTRACT  TO  BUILD — Architect's  Certificate — Conclusive- 
ness.— The  mere  admission  in  evidence  of  an  architect's  certificate 
does  not  necessarily  make  it  conclusive  evidence  of  the  facts  re- 
cited; but  where  a  building  contract  specially  provides  that  such 
certificate  shall  be  final  and  conclusive,  it  is  so  in  its  legal  effect  on 
the  parties  to  the  contract,  and  can  be  impeached  only  for  fraud, 
or  such  gross  mistakes  as  would  imply  bad  faith  or  a  failure  to 
exercise  an  honest  judgment.     (Ala.)     Shriner  v.  Craft,  19. 

14.  BUILDING  CONTRACT— Architect's  Certificate— Pleading.— 
When  the  parties  to  a  building  contract  have  made  the  certificate  of 
of  an  architect  or  engineer  a  condition  precedent  to  the  assertion  of 
a  right  thereunder,  such  provision  is  valid,  and  the  party  claiming  such 
right  must  show,  by  projicr  allegations,  the  performance  of  the  condi- 
tions, a  valid  reason  for  noncompliance  therewith,  or  a  waiver  thereof. 
(Ind.)     Korbly  v.  Loomis,  379. 

Public  Policy — Compounding  Felony. 

15.  CONTRACTS  —  Compounding  Felony.— A  Contract  by  which 
property  is  conveyed  in  satisfaction  of  an  embezzlement,  with  a 
provision  against  prosecution,  is  void,  and  will  not  sustain  an  action 
either  to  compel  performance  or  to  recover  back  the  property. 
(N.  J.  Eq.)     .Jourdan  v.  Burstow,  741. 

16.  CONTRACTS  —  Enforcement  Against  Public  Policy. — Courts 
will  not  help  a  plaintiff  to  recover  niorcy  where  the  recovery  is 
Bought  upon  the  footing  of  an  agreement  contrary  to  public  policj. 
(N.  J.  Eq.)     Jourdan  v.  Burstow,  741. 
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Bestraint  of  Trade. 

17.  RESTRAINT  OF  TRADE— Partial  Restraint.— While  a  Con- 
tract in  general  restraint  of  trade  is  illegal  and  void,  the  law  permits 
contracts  in  partial  restraint  of  trade,  under  some  circumstances, 
where  they  are  not  unreasonable  and  are  supported  by  sufficient  con- 
sideration. (N.  y.)  Central  New  York  Tel.  &  Tel.  Co.  v.  Averill, 
S78. 

18.  RESTRAINT  OF  TRADE — Partial  Restraint.— Where  the  Busi- 
ness to  which  a  contract  relates  is  of  such  a  character  that  it  cannot 
be  subjected  even  to  the  partial  restraint  which  is  contemplated  with- 
out injury  to  the  public  interest,  then  such  partial  restraint  cannot  be 
tolerated.     (N.  Y.)     Central  New  York  Tel.  &  Tel.  Co.  v.  Averill,  878. 

19.  RESTRAINT  OF  TRADE— Contracts  Void  in  Part.— The  pro- 
visions of  a  contract  whereby  a  telephone  company  installs  a  system 
in  a  hotel  upon  a  covenant  by  the  hotel  proprietor  to  subscribe  to 
the  service  for  nine  years,  and  a  provision  of  the  same  contract 
prohibiting  him  during  such  time  from  installing  or  using  the  system 
of  any  other  telephone  company,  are  separable,  and  while  the  latter 
is  void  as  being  in  restraint  of  trade,  such  invalidity  does  not  affect 
the  other  provision.  (N.  Y.)  Central  New  York  Tel.  &  Tel.  Co.  v. 
Averill,  878. 

See  Conditions  Precedent  and  Subsequent. 

CORPORATIONS. 
In  General. 

1.  CORPORATIONS — Purposes  of  Incorporation — "Lawful  Busi- 
ness."— A  statute  allowing  the  formation  of  a  corporation  to  carry 
on  "any  lawful  business"  does  not  intend  to  include  the  work  of  the 
learned  professions.  Business  in  its  ordinary  sense  is  all  that  is 
intended.     (N.  Y.)     In  re  Co-operative  Law  Co.,  839. 

2.  CORPORATIONS — Application  for  Approval — Appearance  of 
Attorney  General. — By  reason  of  his  ancient  common-law  duty  to  rep- 
resent the  people,  the  appearance  of  the  attorney  general  is  proper 
in  a  proceeding  to  obtain  the  approval  of  the  existence,  organization 
and  incorporation  of  a  corporation  by  the  appellate  division,  the 
people  being  concerned  therein,  (N.  Y.)  In  re  Co-operative  Law  Co., 
839. 

3.  CORPORATIONS — Proof  of  Existence  and  Citizenship. — The 
introduction  of  a  certified  copy  of  articles  of  incorporation  of  a  cor- 
poration showing  it  to  be  duly  organized  and  existing  under  the  laws 
of  Colorado  is  sufficient  proof  of  its  existence  and  of  the  citizenship 
of  its  stockholders.  (Colo.)  Duncan  v.  Eagle  Rock  Gold  Min.  etc. 
Co.,  288. 

Beserved  Power  of  Legislature. 

4.  CORPORATIONS — Reserved  Power  of  Legislature — Amend- 
ment of  Charter. — In  exercising  the  reserved  power  to  amend  cor- 
porate charters,  the  legislature  may  not  deprive  a  corporation  of  prop- 
erty already  acquired  or  the  proceeds  of  lawful  contracts  previously 
made,  or  destroy  or  substantially  impair  the  purposes  of  the  grant 
or  rights  which  are  vested  in  the  corporation  thereunder;  but  it  may 
make  any  alteration  or  amendment  of  a  charter  which  will  not 
defeat  or  impair  the  object  of  the  grant,  or  any  rights  vested  under 
it,  and  which  the  legislature  may  deem  necessary  to  secure  either 
that  object  or  any  public  right.  (N.  Y.)  New  York  Cent.  etc.  E.  R. 
V.  Williams,  850. 

5.  CORPORATIONS — Reserved  Power  of  Legislature — Right  of 
Contract. — In  the  case  of  corporations,  such   as  railroad  companies. 
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which  are  clothed  to  some  extent  with  a  public  trust  and  are  under  an 
obligation  to  discharge  duties  which  affect  the  community  at  large, 
the  legislature  may  make  amendments  to  their  charters  in  furtherance 
of  the  public  interest  for  the  benefit  of  their  employees,  even  though 
such  amendments  operate  as  limitations  upon  the  right  to  contract. 
(N.  y.)     New  York  Cent.  etc.  R.  E.  v.  Williams,  850. 

6.  CORPORATIONS— Reserved  Power  of  Legislature.— Increase  of 
Burdens  imposed  by  an  amendment  of  a  corporate  charter  must  be 
deemed  to  have  been  contemplated  by  the  corporators  at  the  organ- 
ization of  the  corporation.  (N.  Y.)  New  York  Cent,  etc,  E.  R.  v. 
Williams,  850. 

7.  CORPORATIONS — Reserved  Power  of  Legislature— Amend- 
ment of  Charter. — Under  its  reserved  power  over  corporations  the 
legislature  may  amend  the  charter  of  a  corporation  by  a  general  law 
which  does  not  specifically  refer  to  such  charter.  (N.  Y.)  New  York 
Cent.  etc.  E.  E.  v.  Williams,  850. 

8.  CORPORATIONS — Statute  Regulating  Pajrment  of  Employees. 
The  clause  of  the  New  York  statute  requiring  railroad  corporations  to 
pay  employees  semi-monthly,  being  applicable  to  all  steam  surface  rail- 
road corporations,  operated  as  a  repeal  of  all  the  charters  of  such  cor- 
porations, if  any  there  were,  which  provided  a  different  time  for  the 
payment  of  employees  and  as  an  amendment  or  addition  to  all  charters 
in  which  no  time  of  payment  was  .prescribed.  (N.  Y.)  New  York 
Cent.  etc.  R.  R.  v,  Williams,  850. 

9.  CORPORATIONS — Statute  Regulating  Payment  of  Employees. 
Statutes  requiring  corporations  to  pay  their  employees  in  lawful 
money  fall  within  the  reserved  power  to  amend  corporate  charters. 
(N.  Y.)     New  York  Cent.  etc.  E.  E.  v.  Williams,  850. 

Similarity  of  Names — Injunction. 

10.  CORPORATIONS— Use  of  Similar  Names.— Relief  in  Equity 

against  the  use  by  one  corporation  of  a  name  similar  to  that  of  an- 
other corporation  carrying  on  the  same  character  of  business  is 
granted,  because  experience  has  demonstrated  that  the  public  is  mis- 
led, and  the  corporation  first  established  is  defrauded  on  account  of 
the  similarity  of  the  names.  (Mich.)  Michigan  Sav.  Bank  v.  Dime 
Sav.  Bank,  558. 

11.  CORPORATIONS — Similarity  of  Names — Injunction. — In  an 
action  to  enjoin  the  use  of  a  name  by  a  corporation  upon  the  ground 
that  it  is  too  similar  to  that  of  another  corporation,  the  inquiry 
must  be  whether  it  is  likely  that  the  public  will  be  misled,  and 
whether  the  complaining  corporation  is  likely  to  be  injured.  Ex- 
perience, not  in  the  particular  case,  but  in  other  cases,  must  be 
employed  in  determining  the  fact.  Mere  conjecture  is  not  sufficient. 
(Mich.)     Michigan  Sav.  Bank  v.  Dime  Sav.  Bank,  558. 

12.  CORPORATIONS— Similarity  of  Names.— The  name  "Bank  of 
Michigan"  is  not  so  similar  to  "Michigan  Savings  Bank,"  in  the 
absence  of  fraud  or  estoppel,  as  to  prevent  the  use  of  the  former. 
(Mich.)     Michigan  Sav.  Bank  v.  Dime  Sav.  Bank,  558. 

Practice  of  Law. 

13.  CORPORATIONS. — The  Practice  of  the  Law  is  not  a  lawful 
business  for  a  corporation  to  engage  in,  as  the  conditions  required  by 
statute  and  the  rules  of  courts  of  those  engaged  in  the  practice  of 
the  law  cannot  be  fulfilled  by  a  corporation.  (N.  Y.)  In  re  Co- 
operative Law  Co.,  839. 

14.  CORPORATIONS — Practice  of  Law — Approval  by  Court. — A 
corporation  formed  for  the  purpose  of  practicing  law  is  not  one  "en- 
gaged in  a  business  authorized  by  the  provisions  of  any  existint^ 
atatute."  within  the  meaning  of  section  280,  Penal  Laws  (Laws  1909, 
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c.  483),  and  therefore  not  one  whose  "existence,  OTj^nnizntion  or 
incorporation"  can  be  lawfully  approved  by  the  appellate  division. 
(N.  Y.)     In  re  Co-operative  Law  Co.,  839. 

Incorporation  Under  Laws  of  Another  State. 

15.  COBPOEATION — Incorporation  Under  Laws  of  Another  State. 
The  fact  that  a  corporation  is  formed  in  one  state  with  the  declared 
purpose  of  doing  busiiness  partly  in  another  state  justifies  the  assump- 
tion that  with  regard  to  the  business  to  be  done  in  that  other  state 
the  incorporators  agree  to  be  bound  by  its  laws,  and  it  matters  not 
whether  it  is  all  or  only  a  part  of  their  business  that  they  intend  to 
do  there.     (Cal.)     Thomas  v.  Wentworth  Hotel  Co.,  120. 

16.  COEPORATION— Place  of  Business  in  Sister  State.— The  nam- 
ing, in  articles  of  incorporation,  of  a  locality  outside  of  the  state  as 
one  of  the  corporation's  principal  places  of  doing  business  is  equiva- 
lent to  declaring  that  the  corporation  is  to  do  business  in  part  in 
the  state  in  which  that  locality  is.  (Cal.)  Thomas  v.  Wentworth 
Hotel   Co.,    120. 

Stockholders*  Liability. 

17.  CORPORATION  —  Stockholder's  Liability  —  Pleading.  —  The 
measure  of  the  liability  of  a  stockholder  is  the  proportion  his  stock 
bears  to  all  the  stock  subscribed.  Hence  in  an  action  against  him 
for  his  proportionate  part  of  an  indebtedness  of  the  corporation,  the 
complaint  should  aver  the  total  number  of  shares  subscribed.  (Cal.) 
Thomas  v.  Wentworth  Hotel  Co.,  120. 

18.  CORPORATION— Stockholder's  Liability— Pleading.— Where, 
in  an  action  against  a  stockholder,  the  complaint  should  aver  the 
total  number  of  shares  of  stock  of  the  corporation  subscribed,  the 
use  of  "outstanding"  instead  of  "subscribed"  may  subject  the  aver- 
ment to  objection  as  being,  at  most,  imperfect  or  ambiguous,  which 
objection,  to  be  good,  must  be  raised  before  trial  and  judgment. 
(Cal.)     Thomas  v.  Wentworth  Hotel  Co.,  120. 

19.  CORPORATION — Stockholder's  Liability — Conflict  of  Laws. — 
A  member  of  an  extrastate  corporation  which  has  duly  filed  certified 
copies  of  its  articles  in  California  and  done  business  there  accordingly 
cannot,  as  to  such  business,  escape  liability  properly  his  under  the 
laws  of  California,  on  the  ground  of  the  contrary  effect  of  the  laws 
of  the  state  of  the  incorporation.  (Cal.)  Thomas  v.  Wentworth 
Hotel  Co.,  120. 

20.  CORPORATION — Stockholder's  Liability — ^What  Law  Enters 
into. — It  is  true  that  the  liability  of  a  stockholder  rests  upon  contract 
and  that  the  terms  of  the  contract  between  incorporators  are  to  be 
ascertained  from  the  articles  of  incorporation  read  in  the  light  of  the 
statute  which  authorized  the  creation  of  the  corporate  body;  but 
when  a  contract  is  made  with  reference  to  a  jurisdiction  other  than 
that  of  the  place  of  contracting,  the  parties  will  be  deemed  to  have 
inserted  in  their  agreement  the  law  of  that  other  jurisdiction,  and 
it  is  so  with  members  of  a  corporation  whose  articles  contemplate 
doing  business  in  a  sister  state.  (Cal.)  Thomas  v.  Wentworth  Hotel 
Co.,  120. 

21.  CORPORATION— Stockholder's  Liability— Conflict  of  Laws.— 
The  filing  in  due  form  in  California  of  certified  copies  of  articles  of 
an  extrastate  corporation,  by  which  articles  a  stockholder  is  ex- 
pressly exempt  from  liability  for  corporate  debts — all  in  conformity 
with  the  laws  of  the  state  of  the  incorporation — does  not,  as  to  busi- 
ness done  by  the  company  in  California,  estop  a  creditor  in  the  latter 
state  to  sue  a  member  of  such  corporation,  in  the  face  of  the  laws 
ot  California  which  expressly  withhold  such  exemption.  (Cal.) 
Ihomas  v.  Wentworth  Hotel   Co.,   120. 


Index— Vol.  139.  1161 

Purchase  of  Stock  from  Agent. 

22.  COEPORATE  STOCK— Purchase  from  Agent. — Where  a  pledgee 
or  a  purchaser  takes  stock  with  notice  that  the  capacity  of  the  party 
he  deals  with  is  that  only  of  an  agent,  he  cannot  deny  the  rights 
therein  of  the  principal.     (Pa.)     Sloan  v.  Brown,  1019. 

23.  CORPORATE  STOCK — Purchase  from  Agent. — A  Broker  Buy- 
ing Stock  not  of  its  owner  but  of  his  agent  is  bound  to  inquire  into  that 
agent's  authority.     (Pa.)     Sloan  v.  Brown,  1019. 

24.  CORPORATE  STOCK — Purchase  from  Agent. — A  Broker,  After 
Buying  Stock  of  an  agent  at  a  price  under  that  fixed  by  the  agent's 
authority,  must,  on  tender  of  that  price  back  with  interest,  restore  the 
stock  of  the  principal.     (Pa.)     Sloan  v.  Brown,  1019. 

25.  CORPORATE  STOCK — Leaving  With  Agent  to  Sell. — ^Laches 
cannot  be  Imputed  to  an  owner  of  stock  who  leaves  it  in  his  agent's 
hands,  with  a  power  of  attorney,  for  the  purpose  of  selling  or  pledging 
it,  provided  he  instructs  the  agent  as  to  the  figure  at  which  he  is  to 
part  with  it.     (Pa.)     Sloan  v.  Brown,  1019. 

Declaration  of  Dividends, 

26.  CORPORATIONS  —  Declaration  of  Dividends. — A  Resolution 
will  be  construed  as  equivalent  to  a  declaration  of  a  dividend,  where 
any  other  construction  would  amount  to  an  illegal  preference  among 
the  stockholders.     (Mich.)     Barnes  v.  Spencer  &  Barnes  Co.,  587. 

27.  CORPORATIONS — Declaration  of  Dividends — Informal  Action. 
A  dividend  may  be  legal  even  though  not  formally  declared,  it  being 
paid  by  common  consent.  The  stockholders  may  agree  among  them- 
selves informally  to  distribute  a  certain  sum  as  dividends  without 
being  through  the  form  of  corporate  action.  (Mich.)  Barnes  v. 
Spencer  &  Barnes  Co.,  587. 

28.  CORPORATIONS — Declaration  of  Dividends — Promissory  Note. 
Where  all  of  the  stockholders  of  a  corporation  have,  by  common  con- 
sent, been  paid  money  as  dividends  in  proportion  to  the  stock  carried 
by  them,  except  one  to  whom  a  promissory  note  was  given,  and  all 
of  the  stockholders  and  directors  knew  of  and  approved  that  course 
of  procedure,  such  note  will  not  be  held  void  as  given  without  con- 
sideration or  authority.  (Mich.)  Barnes  v.  Spencer  &  Barnes  Co., 
587. 

Sale  of  Corporate  Property. 

29.  CORPORATION — Sale  of  Corporate  Property  "by  Directors. — It 
is  statutory  in  Pennsylvania  that  in  the  absence  of  fraud  or  collusion 
a  sale  of  corporate  property  by  the  board  of  directors,  a  majority  of 
the  stockholders  consenting,  cannot  be  assailed  by  the  minority,  since 
in  becoming  a  stockholder  one  has  notice  of  the  power. of  the  board 
so  to  sell.     (Pa.)     Koehler  v.  St.  Mary's  Brew.  Co.,   1024. 

30.  CORPORATION — Sale  of  Corporate  Property  by  Directors. — 
Although  a  minority  stockholder  may  not  protest  a  sale  of  corporate 
property  by  the  directors  on  the  sole  ground  of  inadequacy  of  price, 
he  may  on  the  ground  of  the  nature  of  what  represents  the  price,  if 
it  is  other  than  money.  A  sale  contemplates  a  money  return  for  the 
thing  transferred.     (Pa.)     Koehler  v.  St.  Mary's   Brew.  Co.,  1024. 

31.  CORPORATION — Sale  of  Property. — Where  the  Consideration 
for  a  conveyance  of  corporate  property  consists  of  mortgage  bonds 
of  another  corporation,  instead  of  money,  a  dissatisfied  stockholder 
must  be  paid  off  in  cash  according  to  the  ratio  his  stock  bears  in 
value  to  what  would  be  his  proportion  of  the  bonds.  (Pa.)  Koehler 
V.  St.  Mary's  Brew.  Co.,  1024. 
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Dealings  with  Officer — Promissory  Note. 

32.  COEPOEATIONS— Promissory  Note  to  President.— A  promis- 
sory note  of  a  corporation,  executed  by  its  president  to  himself,  for 
property  sold  to  the  corporation  in  good  faith  and  for  a  fair  value, 
and  with  the  knowledge  and  subsequent  approval  of  the  directors  and 
stockholders,  is  valid.  (Mich.)  Barnes  v.  Spencer  &  Barnes  Co., 
587. 

S3.  CORPORATION— Dealings  With  Officer.— An  officer  of  a  cor- 
poration may  deal  with  it  if  his  acts  are  open  and  fair  and  known  to 
the  directors  and  stockholders.  (Mich.)  Barnes  v.  Spencer  &  Barnes 
Co.,  587. 

34.  CORPORATIONS— Profits  by  Officer— Remedy. — Where  it  is 
claimed  an  officer  of  a  corporation  has  made  a  profit  from  his  dealings 
with  the  corporation,  the  remedy,  if  any,  is  a  suit  in  equity  for  an 
accounting.     (Mich.)     Barnes  v.  Spencer  &  Barnes  Co.,  587. 

35.  CORPORATION — Promissory  Note. — A  Failure  to  Deny,  under 
oath,  the  execution  of  a  promissory  note  executed  by  the  president  of 
a  corporation,  in  its  behalf,  set  out  in  the  complaint,  makes  the  note 
competent  evidence,  and  when  introduced  in  evidence,  it  makes  a 
prima  facie  case  against  the  corporation.  (Mich.)  Barnes  v.  Spencer 
&  Barnes  Co.,  587. 

See  Libel  and  Slander,  7-10;  Venue,  1. 
Note. 

Corporations,  affirmance  of  transaction  between  officer  and  corporation, 
612. 

contracts  between  officer  and  corporation,  validity  of,  598-627. 

contracts  between  directors  of  corporation,  whether  void  or  merely 
voidable,  606. 

contracts  between  officers  and  corporation,  when  valid,  612. 

dealings  sanctioned  between  corporation  and  officer,  612. 

director  as  a  trustee,  602-605. 

incapacity  of  director  to  deal  with  corporation  does  not  avail  out- 
side persons,  627. 

minority    stockholders,    suit    by,    to    avoid    transaction    between 
directors  and  corporation,  621. 

officers  as  trustees,  602-605. 

officers,  whether  may  use  their  position  to  gain  advantage  at  ex- 
pense of  corporation,  603-606. 

officers,  whether  may  purchase  property  of  corporation,  605,  606. 

officers,  when  may  contract  with  corporation,  608-612. 

officers,  right  to  enforce  remedy  against  corporation,  611,  612. 

officers,  whether  may  contract  with  themselves,  614-616. 

officers  dealing  with  corporation  do  so  as  strangers,  616-619. 

officers  contracting  with  corporation,  effect  of  company  withhold- 
ing protest,  624. 

restitution  by  director  wrongfully  contracting  with  corporation, 
623. 

salary,  contract  of  officer  with  corporation  for,  619. 

stranger  co-operating  with  officer  dealing  with  corporation,  624. 

transaction  between  officer  and  corporation,  validity  of,  598-627. 

transactions  between  officer  and  corporation,  when  valid,  608-612. 

trust  relation  between  officers  and  corporation,  599-605. 

COURTS. 
Eules  of  Court. 

1.  RULES  OF  COURT — Adoption  and  Promulgation. — There  can 
properly  be  no  such  thing  as  an  oral  rule  of  court.  Rules  of  court, 
when  legally  adopted  and  promulgated,  have  the  effect  of  positive 
laws,  and  they  ought  not  only  to  be  formally  promulgated,  but  they 
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Bhould  be  definitely  stated.  Tbey  should  be  published  and  made 
known  in  some  permanent  form  so  that  they  may  be  known  to  all. 
(Ind.)     McDonald  v.  State,  383. 

Stare  Decisis. 

2.  STARE  DECISIS — ^Application  of  Doctrine. — When  a  court  of 
last  resort  has  persistently  declared  approval  of  a  rule  of  law,  it  should 
not  lightly  be  ignored,  especially  when,  in  the  presence  of  conflicting 
decisions  in  other  jurisdictions,  such  declarations  amount  to  the  adop- 
tion of  the  views  of  those  courts  approving  the  rule.  (Wis.)  Will 
of  Hawkinson,  1091. 

See  Judges. 

CRIMINAL  LAW. 
In  General. 

1.  CRIMINAL  LAW — Judgment   Barred   by   Statute — ^Remedy. — 

Where  the  statute  has  interposed  a  bar  subsequent  to  conviction  but 
prior  to  rendition  of  judgment,  the  remedy  is  by  motion  in  arrest  of 
judgment,  or  an  appeal  from  the  judgment  if  rendered.  The  writ 
of  habeas  corpus  is  not  a  proper  remedy.  (N.  Y.)  People  v.  Frost, 
801. 

2.  CRIMINAL  LAW — What  Law  Governs — Change  from  Terri- 
tory to  State. — Under  an  indictment  for  murder  returned  prior  to 
statehood,  the  defendant  should  be  tried  and  punished  under  the  law 
as  it  existed  at  the  time  of  the  commission  of  the  offense.  (Okl. 
Cr.)     O'Barr  v.  United  States,  959. 

3.  CRIMINAL  TRIAL — Conduct  of  Counsel  in  Argument. — The 
defendant  being  on  trial  for  murder,  it  was  improper  for  the  prose- 
cuting attorney,  in  his  closing  argument,  to  make  use  of  the  state- 
ment: "It  is  your  duty  to  punish  this  defendant,  who  by  the  means 
of  whisky  given  the  poor  girl,  weakened  her  will  and  dulled  her  senses, 
and  has  been  her  ruin."     (Okl.  Cr.)     O'Barr  v.  United  States,  959. 

Presence  of  Accused. 

4.  CRIMINAL  TRIAL — Presence  of  Accused  in  Felony  Case. — 
In  a  criminal  prosecution  for  a  felony,  the  defendant  must  be  present, 
in  person,  during  the  trial,  and  the  record  must  affirmatively  show 
this  fact.     (Okl.  Cr.)     Humphrey  v.  State,  972. 

Flea  in  Abatement. 

5.  CRIMINAL  LAW. — A  Plea  in  Abatement  must  be  supported 
by  proof  of  the  truth  thereof  by  affidavit  or  other  evidence.  (Mo.) 
State  V.  Martin,  628. 

6.  CRIMINAL  LAW — Plea  in  Abatement. — A  pleading  alleging 
that  an  indictment  is  violative  of  certain  provisions  of  the  constitu- 
tion, and  therefore  should  be  quashed  and  the  prosecution  abated,  not 
supported  by  affidavit  or  other  proof,  cannot  bs  considered  a  plea  in 
abatement.     (Mo.)     State  v.  Martin,  628. 

Instructions. 

7.  CRIMINAL  LAW — Instructions — Trial  by  Court. — Where  the 
trial  is  by  the  court  upon  an  agreed  statement  of  facts,  there  is  no 
necessity  of  instructions  or  of  the  court  directing  itself  as  to  the  law 
of  the  case.     (Mo.)     State  v.  Martin,  628. 

8.  CRIMINAL  TRIAL.— While  an  Instruction  Relating  to  the 
Penalty  for  the  crime  charged,  where  the  jury  have  nothing  to  do 
with  imposing  the  penalty,  may  be  technically  erroneous,  it  is  error 
without  prejudice,  and  consequently  no  ground  for  reversing  a  judg- 
ment.    (S.  D.)     State  v.  Egland,  1066. 
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9.  CRIMINAL  LAW — Instructions — Included  Offense. — The  trial 
court  is  not  required,  in  tlie  absence  of  a  request,  to  instruct  the  jury 
that  under  Eevised  Code  of  Criminal  Procedure  of  South  Dakota,  sec- 
tion 409,  "the  jury  may  find  the  defendant  guilty  of  any  offense,  the 
commission  of  which  is  necessarily  included  in  that  with  which  he  is 
charged  in  the  indictment  or  information,  or  of  an  attempt  to  commit 
the  offense."     (S.  D.)     State  v.  Vierck,  1040. 

Verdict  and  Sentence. 

10.  CEIMINAL  TRIAL — Prima  Facie  Case— Direction  of  Verdict. 

When  the  state  has  introduced  evidence  upon  which,  if  believed  by 
the  jury,  they  may  reasonably  find  the  defendant  guilty  of  the  crime 
charged,  the  state  has  made  out  a  prima  facie  case,  and  the  court  is 
not  justified  in  directing  a  verdict  in  favor  of  the  defendant.  (S.  D.) 
State  V.  Egland,  1066. 

11.  CRIMINAL  LAW — General  Finding  on  Two  Counts. — Where  it 
is  apparent  from  the  record  that  two  counts  of  an  indictment  have 
reference  to  a  single  transaction,  and  the  charge  in  the  indictment  has 
been  treated  by  both  parties  as  having  reference  to  simply  one  offense, 
a  general  finding  of  guilty  will  not  be  reversed.  (Mo.)  State  v. 
Martin,  628. 

12.  CEIMINAL  LAW — Sentence. — The  Time  Fixed  for  Execution 
of  a  sentence,  or  for  the  commencement  of  its  execution,  is  not  one 
of  its  essential  elements,  and,  strictly  speaking,  forms  no  part  of  the 
judgment  and  sentence,  which  is  the  penalty  of  the  law  as  declared 
by  the  court;  while  the  direction  with  respect  to  the  time  of  carry- 
ing it  into  effect  is  in  the  nature  of  an  award  of  execution,  so  that, 
where  the  penalty  is  imprisonment,  the  sentence  may  be  satisfied 
only  by  the  actual  suffering  of  the  imprisonment  imposed,  unless 
remitted  by  death  or  some  legal  authority.  (Okl.  Cr.)  Ex  parte 
Eldridge,  967. 

13.  CRIMINAL  LAW — Sentence — Arrest  of  Convict  at  Large. — 
Where  a  convicted  defendant  is  at  liberty  and  has  not  served  his 
sentence,  and  the  same  is  not  stayed  as  provided  by  law,  he  may 
be  arrested  as  an  escape  and  ordered  into  custody  on  the  unexecuted 
judgment.     (Okl.  Cr.)     Ex  parte  Eldridge,  967. 

14.  CRIMINAL  LAW  —  Sentence. — Expiration  of  Time  Without 
Imprisonment  is  in  no  sense  an  execution  of  the  sentence.  (Okl.  Cr.) 
Ex  parte  Eldridge,  967. 

1^  See  Bail;  Jurors. 

CURATIVE  STATUTE. 

See  Constitutional  Law,  9. 

DAMAGES. 

1.  DAMAGES— Measure  of  for  Excavating  and  Taking  Sand. — 
Where  one  has  excavated  another's  lot,  mistaking  it  for  his  own,  and 
has  taken  sand  out  and  sold  it,  the  measure  of  damages  is  not  the 
cost  of  filling  up  the  lot  again,  but  the  value  of  the  sand.  (Ky.) 
Merriwether  v.  Bell,  488. 

2.  DAMAGES. — The  Grief,  Anxiety,  Worry,  Mortification  and 
humiliation  which  one  suffers  by  reason  of  physical  injuries  are  com- 
ponent parts  of  the  "mental  suffering"  for  which  admittedly  damages 
may  be  awarded.'    (Cal.)     Merrill  v.  Los  Angeles  Gas  &  Elec.  Co.,  lo4. 

3.  DAMAGES. — ^In  Respect  of  the  Physical  Pain  and  mental 
anguish  for  which  plaintiff  asks  compensation,  it  matters  not  whether 
the  jury  find  that  such  were  caused  by  or  were  because  of  the  in- 
juries received,  both  expressions  being  within  the  meaning   of   "by 
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reason  of  the  injury"  which  has  been  held  as  the  rule  in  that  par- 
ticular.    (Cal.)     Merrill  v.  Los  Angeles  Gas  &  Elec.  Co.,  134. 

DEATH. 

See  Parent  and  Child,  2. 

DEATH  OF  JUDGE. 

See  New  Trial,  1. 

DEDICATION. 
DEDICATION. — The  Plat  of  School  Section  Addition  to  Chi- 
cago, not  having  been  executed  according  to  the  statute  then  in  force, 
amounted  merely  to  a  common-law  dedication,  and  the  abutting 
owners  took  the  fee  to  the  center  of  the  streets  marked  thereon. 
(111.)     Sears  v.  Chicago,  319. 

DEED. 
In  General. 

1.  DEED — Use  of  Word  "Heirs." — In  Iowa  the  use  of  the  term 
"heirs"  or  other  technical  words  of  inheritance  is  not  necessary  to 
create  and  convey  an  estate  in  fee  simple.  (Iowa)  Baker  v.  Kenney, 
456. 

2.  DEEDS — Consideration,  Parol  to  Deny  or  Explain. — A  consid- 
eration duly  acknowledged  in  a  deed  cannot  be  contradicted  by  parol 
for  the  purpose  of  destroying  the  legal  effect  of  the  deed  as  a  con- 
veyance; but  it  is  legitimate  and  proper  to  show  the  actual  considera- 
tion for  the  purpose  of  determining  whether  there  was  fraud  for  which 
the  deed  should  be  set  aside  in  equity.  (111.)  Kussell  v.  Kobbins, 
342. 

For  Future  Support — Belief  in  Equity. 

3.  DEED  FOR  FUTURE  SUPPORT.— A  Deed  Made  in  Considera- 
tion of  the  grantor's  future  support  belongs  to  a  peculiar  class,  and 
is  distinguishable  from  an  ordinary  deed  of  bargain  and  sale  by  the 
fact  that  the  grantor  gives  up  his  property  for  the  consideration  of 
future  support,  which  a  court  of  equity  cannot  compel  the  grantee  to 
furnish  and  a  court  of  law  cannot  make  good  with  damages.  (111.) 
Russell  v.  Bobbins,  342. 

4.  DEED  FOR  FUTURE  SUPPORT.— Equity  will  Set  Aside  a  deed 
made  in  consideration  of  the  future  support  of  the  grantor,  if  satis- 
fied that  the  contract  was  entered  into  with  a  fraudulent  intent,  or 
has  been  abandoned;  but  the  failure  to  perform  on  the  part  of  the 
grantee  must  be  substantial  and  in  relation  to  material  matters;  and, 
if  the  grantor  prevents  the  grantee  from  carrying  out  the  contract, 
there  can  be  no  presumption  of  fraud  which  will  justify  the  setting 
aside  of  the  deed.     (111.)     Russell  v.  Bobbins,  342. 

5.  DEED  FOR  FUTURE  SUPPORT— Construction.— If  a  deed  is 
made  upon  the  consideration  that  the  grantee  shall  take  the  grantor 
to  the  former's  home  and  support  him  during  his  natural  life,  the 
grantee  is  not  bound  to  furnish  support  at  any  other  place,  nor  to  com- 
pensate other  persons  for  taking  care  of  the  grantor  during  the  time 
which  he  chooses  to  remain  away  from  the  grantee's  home  without 
any  designated  cause.     (HI.)     Russell  v.  Eobbins,  342. 

6.  DEED  FOR  FUTURE  SUPPORT.  —  In  Determining  Whether 
Proper  Support  has  been  furnished  by  the  grantee  in  a  deed  made  in 
consideration  of  the  future  support  of  the  grantor,  the  condition  in 
life  of  the  parties  at  the  time  the  contract  was  made  must  be  taken 
into  consideration.     (111.)     Russell  v.  Bobbins,  342. 

See  Husband  and  Wife;  Timber;  Vendor  and  Vendee. 
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definitions. 

See  Words  and  Phrases. 

DEPOTS. 

See  Carriers,  29-32. 

DESCENT  AND  DISTRIBUTION. 
In  General. 

1.  DESCENT  AND  DISTRIBUTION— Foundation  of  Right  Statu- 
tory.— The  statute  of  descents  of  Indiana  covers  the  entire  subject, 
and  one  claiming  an  interest  in  the  estate  of  a  deceased  person  must 
point  to  some  provision  of  the  statute  giving  it  to  him.  (Ind.) 
Truelove  v.  Truelove,  404. 

2.  DESCENT  AND  DISTRIBUTION— Construction  of  Statute.— 
In  construing  the  statute  of  descents  and  determining  the  meaning  of 
the  words  and  terms  employed  therein,  we  must  look  to  the  meaning 
attached  to  them  by  the  common  law.  (Ind.)  Truelove  v.  Truelove, 
404. 

Illegitimates. 

3.  DESCENT  AND  DISTRIBUTION  —  Illegitimate  Child.  — At 
common  law  an  illegitimate  child  had  no  inheritable  blood.  (Ind.) 
Truelove  v.  Truelove,  404. 

4.  DESCENT  AND  DISTRIBUTION.— When  the  Word  "Child"  or 
"Children"  or  "brother"  or  "sister"  is  used  in  a  statute  of  descent, 
it  must  be  held  to  mean  legitimate  child,  children,  brother  or  sister, 
unless  the  language  of  the  statute  clearly  shows  it  was  used  in  a  dif- 
ferent sense.     (Ind.)     Truelove  v.  Truelove,  404. 

5.  DESCENT  AND  DISTRIBUTION.— An  Illegitimate  Brother  is 
not  entitled  to  share  with  a  legitimate  brother  in  the  estate  of  a  sister 
dying  without  other  heirs.     (Ind.)     Truelove  v.  Truelove,  404. 

6.  DESCENT  AND  DISTRIBUTION.— The  Statute  Making  an 
Illegitimate  child  an  heir  of  its  mother  does  not  entitle  it  to  inherit 
property  after  her  death  which  she  would  have  inherited  if  living. 
(Ind.)     Truelove  v.  Truelove,  404. 

Note. 

Devises.    See  Wills. 

DISBARMENT. 
See  Attorney  and  Client,  5,  6. 

DISTRICT  ATTORNEY. 
STATE'S  ATTORNEY.— A  Disbarred  Attorney  is  not  Eligible  to 
the   office  of   state's  attorney,   he   being  unable   to  fulfill  the  duties 
thereof.     (S.  D.)     Danforth  v.  Egan,  1030. 

DIVIDENDS. 

See  Corporations,  26-28. 

DIVORCE. 

In  General. 

1.  DIVORCE  —  Extreme  Cruelty  —  Mental  Suffering. — A  showing 
that  a  wife  interfered  with  and  occasioned  loss  in  her  husband's  busi- 
ness by  fits  of  jealousy  or  temper;  attempted  to  strike  him  with  a 
chair;  frequented  caf6s  and  places  where  liquor  was  sold  with  other 
men;  remained  out  late  at  night  and  on  one  occasion  all  night;  re- 
fused to  prepare  his  breakfast;  and  applied  to  him  such  epithets  aa 
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"a  dirty  dog,"  "a  street  angel"  and  "a  house  devil,"  is  sufficient  to 
entitle  the  husband  to  a  divorce  on  the  ground  of  extreme  cruelty. 
(Mich.)     Von  Begrow  v.  Von  Begrow,  562. 

2.  DrVOKCE — Prosecution  in  Bad  Faith. — Where  a  wife  in  a  peti- 
tion for  a  divorce  makes  charges  of  matrimonial  offenses  against  her 
husband  so  serious  that,  if  true,  would  lead  to  his  indictment  and 
punishment  by  the  criminal  courts,  and  upon  the  hearing  makes  no 
attempt  to  substantiate  them  and  dismisses  her  petition,  and  also  re- 
fuses to  make  any  defense  to  the  charges  of  her  husband  in  his  cross- 
petition,  it  muS't  be  held  she  has  acted  in  bad  faith  in  the  prosecution 
of  the  action.     (N.  J.  Eq.)     Von  Bernuth  v.  Von  Bernuth,  784. 

3.  DIVORCE — Abandonment — Effect  of  Former  Action.— The  tiwe 
of  the  pendency  of  a  prior  action  of  divorce  upon  the  ground  of 
abandonment  need  not  necessarily  be  deducted  in  computing  the 
time  of  abandonment  requisite  to  justify  a  divorce.  (N.  H.)  Easter 
V.  Easter,  688. 

4.  DIVORCE — Separation  During  Pendency  of  Action. — The  pend- 
ency of  an  application  for  a  divorce  by  either  spouse  against  the 
other  might,  under  some  circumstances,  compel  the  inference  that 
the  separation  during  such  pendency  was  consented  to,  or  was  with 
sufficient  cause.     (N.  H.)     Easter  v.  Easter,  688. 

5.  DIVORCE — Desertion — Time  Action  Pending  Excluded. — As  a 
general  rule,  the  time  a  divorce  proceeding  is  pending  must  be  ex- 
cluded in  computing  the  period  of  desertion  necessary  to  constitute  a 
suable  cause  of  action,  but  an  exception  to  this  rule  is  made  where  the 
action  is  filed  and  prosecuted  in  bad  faith.  (N.  J.  Eq.)  Von  Ber- 
nuth V.  Von  Bernuth,  784. 

Defense  Arising  After  Commencement  of  Action. 

6.  DIVORCE — Defense  Arising  After  Commencement  of  Action. — 
It  is  competent  for  a  defendant  in  divorce  to  set  up  in  bar  of  the 
suit  a  matrimonial  offense  committed  by  the  complaining  party  which 
accrued  after  the  filing  of  the  original  petition.  (N.  J.  Eq.)  Von 
Bernuth  v.  Von  Bernuth,  784. 

7.  DIVORCE — Defense  Arising  After  Commencement  of  Suit. — A 
defendant  in  a  divorce  proceeding  may,  by  cross-petition,  set  up  a 
cause  of  action  for  divorce  which  has  accrued  in  his  favor  subsequent 
to  the  filing  of  the  original  bill  and  which  was  not  at  that  time  a  com- 
pleted or  suable  cause  for  divorce.  (N.  J.  Eq.)  Von  Bernuth  v.  Von 
Bernuth,  784. 

Cross-petition — Nonresident. 

8.  DIVORCE — Cross-petition  by  Nonresident. — Under  the  divorce 
act  (section  6a),  and  chancery  rule  206a,  a  nonresident  defendant  in 
a  divorce  proceeding  may  file  a  cross-petition  alleging  facts  which 
would  operate  as  a  bar  to  the  original  petition  if  pleaded  by  way  of 
answer,  and  constituting  a  ground  for  divorce  in  his  favor,  and  obtain 
a  decree  thereon.     (N.  J.  Eq.)     Von  Bernuth  v.  Von  Bernuth,  784. 

9.  DIVORCE  —  Cross-petition — Service  of. — Under  chancery  rule 
206a,  the  defendant  in  a  divorce  proceeding  "may  set  up  in  the  an- 
swer matter  which  would  be  a  proper  subject  of  a  bill  of  complaint 
or  a  petition,  and  may  obtain  such  relief  thereon  as  he  or  she  would 
be  entitled  to  upon  a  separate  bill  or  petition  against  the  complainant 
or  petitioner";  and  this  dispenses  with  the  actual  service  of  process 
upon  the  cross-petition,  and  provides  a  short  and  simple  method  of 
reaching  an  issue.     (N.  J.  Eq.)     Von  Bernuth  v.  Von  Bernuth,  784. 

10.  DIVORCE  —  Cross-petition  —  Consent  of  Parties. — Where  a 
cross-petition  is  filed  by  stipulation  of  the  parties,  such  stipulation 
cannot  be  considered  as  a  cons^snt  to  a  divorce  decree,  nor  a  consent 
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to  confer  jurisdiction;  it  is  but  an  agreement  of  counsel  -which  merely 
avoids  th€k  necessity  of  the  more  formal  application  to  the  court  for 
leave  to  file  the  pleading.  (N,  J.  Eq.)  Von  Bernuth  v.  Von  Bernuth, 
784. 

Injunction  Against  Action  in  Foreign  Jurisdiction. 

11.  DIVORCE — Injunction  Against  in  Foreign  Jurisdiction, — Where 
a  wife  has  commenced  an  action  for  divorce  in  the  courts  of  New 
Jersey,  in  which  jurisdiction  of  the  defendant  has  been  obtained, 
the  prosecution  of  an  action  for  divorce  by  the  husband  in  a  foreign 
jurisdiction  will  be  enjoined,  where  all  the  relief  sought  thereby 
can  be  granted  and  is  sought  by  cross-bill  in  the  New  Jersey  action, 
and  where  such  injunction  will  not  impugn  the  policy  of  the  other 
state.     (N.  J.  Eq.)     Von  Bernuth  v.  Von  Bernuth,  752. 

See  Wills,  12. 

EASEMENTS. 
EASEMENTS — "Profit  a  Prendre" — Appurtenant  and  in  Gross. 
An  easement  giving  the  right  to  appropriate  part  of  the  land  itself, 
generally  described  as  "profit  a  prendre,"  is  usually  granted  or  re- 
served as  appurtenant  to  other  real  property,  and  then  passes  only 
as  an  incident  to  the  ownership  of  that  property,  but  many  rights 
of  profit  a  prendre  may  be  acquired  and  exercised  in  gross,  and  not 
merely  as  appurtenant.     (Iowa)     Baker  v.  Kenney,  456. 

ELECTIONS. 

1.  ELECTORS — Nature  of  Right  to  Vote. — The  right  of  a  qualified 
elector  to  vote  is  neither  a  property  right  nor  right  of  person,  nor  an 
asset  of  commercial  value.  It  is  a  political  privilege  as  distinguished 
from  a  property  or  personal  right.  (Colo.)  Morris  v.  Colorado  Mid- 
land R.  R.  Co.,  268. 

2.  ELECTORS — Damages  for  Loss  of  Vote. — The  weight  of  au- 
thority is  to  the  effect  that  where  a  qualified  voter  is  prevented  from 
exercising  his  right  to  vote,  there  is  no  cause  of  action,  unless  the 
act  of  the  party  so  preventing  was  sinister.  (Colo.)  Morris  v.  Colo- 
rado Midland  R.  R.  Co.,  268. 

3.  ELECTORS — Damages  for  Loss  of  Vote. — It  is  only  where  the 
right  to  vote  has  itself  been  assailed  and  denied,  with  a  pernicious 
purpose,  that  a  cause  of  action  arises.  The  wrong  then  is  primarily 
against  the  public  and  not  against  the  individual,  and  the  damnges 
awarded  are  punitive  and  to  deter  others  from  the  commission  of  like 
offenses.     (Colo.)     Morris  v.  Colorado  Midland  R.  R.  Co.,  268. 

4.  ELECTORS — Damages  for  Loss  of  Vote. — Malice  is  the  gist  of 
an  action  for  damages  for  being  deprived  of  the  right  to  vote. 
(Colo.)     Morris  v.  Colorado  Midland  R.  R.  Co.,  268. 

5.  ELECTORS — Damages  for  Loss  of  Vote.— The  mere  fact  that 
one  has  been  unable  to  enjoy  a  political  right,  as  the  unintentional 
result  of  the  negligent  conduct  of  another,  gives  no  right  of  action, 
although  the  loss  may  be  a  natural  consequence  of  such  conduct. 
(Colo.)     Morris  v.  Colorado  Midland  R.  R.  Co.,  268. 

ELECTRIC  COMPANY. 
Liability  for  Injuries  from  Wires. 

1.  ELECTRIC  COMPANY— Injury  from  Wires  to  Persons  In 
Street. — The  right  enjoyed  by  an  electric  light  and  power  company, 
through  permission  of  a  municipality,  to  use  the  streets  in  the  prosecu- 
tion of  an  enterprise  for  its  own  gain,  does  not,  apart  from  any  other 
fact,  require  it  to  insure  all  other  persons  on  or  near  by  the  streets 
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against  possible  injury  from  its  wires.     (Cal.)     Pennebaker  v.   San 
Joaquin  Light  etc.  Co.,  202. 

2.  ELECTRIC  COMPANY  —  Disconnected  Wire  —  Knowledge.— 
Though  dereliction  of  duty  may  be  imputed  to  an  electric  light  and 
power  company  which,  with  knowledge  that  a  certain  disconnected 
wire  is  a  menace  to  life,  makes  no  effort  to  correct  the  circumstance, 
none  can  be  when  it  has  no  such  knowledge,  and  besides  is  in  prepara- 
tion always  to  act  at  once  upon  such  knowledge  being  furnished. 
(Cal.)     Pennebaker  v.  San  Joaquin  Light  etc.  Co.,  202. 

3.  ELECTRIC  COMPANY— Voltage  not  Regarded  Dangerous.— A 
defendant's  conduct  is  to  be  judged  by  the  ordinary  knowledge  of 
mankind.  Hence  an  electric  light  and  power  company  cannot  be 
charged  with  the  maintenance  of  a  deadly  wire  when  the  current, 
notwithstanding  it  caused  the  death  of  plaintiff's  intestate,  had  a 
voltage  that  is  regarded  as  not  dangerous  to  human  life.  (Cal.) 
Pennebaker  v.  San  Joaquin  Light  etc.  Co.,  202. 

4.  ELECTRIC  COMPANY— LiabiUty  for  Casualty— Evidence.— 
A  report  of  the  city  electrician,  on  file  with  the  municipality,  reciting 
arrangements  made  with  him  by  an  electric  light  and  power  company 
for  the  immediate  cutting  off  of  the  current  from  any  district  desired 
on  instructions  telephoned  to  the  power-house  by  the  fire  chief  or  city 
electrician  is  competent  evidence  for  the  company  in  a  case  where  a 
casualty  occurred  in  default  of  the  company  being  advised  of  the 
danger.     (Cal.)     Pennebaker  v.  San  Joaquin  Light  etc.  Co.,  202. 

Fire — Shutting  Off  Current. 

5.  ELECTRIC  COMPANY — Duty  to  Shut  Off  Current  in  Case  of 
Fire. — A  public  service  corporation  furnishing  electric  light  and  power 
to  a  municipality  and  its  residents  is  not  charged  with  a  duty  to  cut 
off,  at  its  own  instance,  the  current  from  some  certain  disitrict  merely 
upon  knowledge  being  brought  to  it  that  a  building  within  that  dis- 
trict is  on  fire.  (Cal.)  Pennebaker  v.  San  Joaquin  Light  etc.  Co., 
202. 

6.  ELECTRIC  COMPANY— Duty  to  Shut  Off  Current  in  Case  of 
Fire. — In  the  event  of  a  fire  occurring  within  a  municipality,  no  duty, 
in  the  absence  of  an  ordinance  to  that  effect,  rests  upon  a  local  elec- 
tric light  and  power  company  to  have  an  agent  present  to  discon- 
nect from  the  main  feed  any  wire  possibly  in  or  about  the  burning 
structure,  or  signal  to  the  power-house  to  have  the  current  cut  off. 
(Cal.)     Pennebaker  v.  San  Joaquin  Light  etc.  Co.,  202. 

7.  ELECTRIC  COMPANY — Burning  Building. — No  Imputation  of 
Negligence  on  the  part  of  an  electric  light  and  power  company  arises 
from  the  fact  that  one  of  its  employees,  at  the  time  off  duty,  was 
present  when  a  house  was  afire  during  the  night  and,  seeing  one  of 
the  company's  wires  disconnected  from  the  building  and  sputtering  on 
the  ground,  "did  nothing."  (Cal.)  Pennebaker  v.  San  Joaquin  Light 
etc.  Co.,  202. 

EMINENT  DOMAIN. 

1.  EMINENT  DOMAIN — ^Basis  of  Proceeding. — All  proceedings 
prosecuted  under  the  right  of  eminent  domain  are  based  upon  two 
fundamental  facts:  That  the  owner's  land  is  taken  from  him,  theoret- 
ically against  his  will,  and  that  the  owner  is  not  permitted  to  fix 
his  own  price,  but  must  be.  content  with  just  compensation.  (N.  Y.) 
In  re  City  of  New  York,  791. 

2.  EMINENT  DOMAIN — Failure  to  Object  to  Appropriation. — 
If  an  owner  of  land  fails  to  object  in  due  time  to  an  appropriation 
of  part  of  it  by  a  railroad,  he  is  concluded  from  reclaiming  the 
land  free  of  the  servitude   imposed  thereon  and  is  relegated   to   the 
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right  of  claiming  damages:  St.  Julien  v.  Morgan's  E.  B.  Co.,  35  La. 
Ann.  924.     (La.)     Taylor  v.  New  Orleans  Terminal  Co.,  537. 

3.  EMINENT  DOMAIN— Library  Site.— Under  Public  Statutes, 
chapter  40,  section  6,  a  town  may  acquire  land  for  a  library  lot. 
(N.  H.)     Lyford  v.  Laconia,  680. 

4.  EMINENT  DOMAIN— Who  Entitled  to  Damages.— To  be  en- 
titled to  damages  for  the  land  taken  one  must  be  an  owner  thereof 
within  the  provisions  of  the  statute;  that  is,  an  owner  of  the  fee, 
remainder,  or  reversion,  or  tenant  for  life  or  years.  (N.  H.)  Lyford 
V.  Laconia,  680. 

5.  EMINENT  DOMAIN  —  Ownership  —  Damages. — One  having  a 
mere  possibility  of  reverter  upon  a  determinable  fee  or  right  of  entry 
upon  breach  of  conditions  subsequent  is  not  an  owner  of  the  land 
within  the  provisions  of  the  statute,  and  not  entitled  to  damages 
for  its  taking  under  the  power  of  eminent  domain.  (N.  H.)  Lyford 
V.  Laconia,  680. 

6.  EMINENT  DOMAIN  —  Value  of  Improvements. — Where  the 
character  of  structures  is  well  adapted  to  the  kind  of  land  upon  which 
they  are  erected,  the  value  of  the  buildings  enhances  the  value  of  the 
land,  and  such  enhanced  value  of  the  land  is  the  measure  of  the 
owner's  just  compensation  when  his  property  is  condemned  for  public 
use.     (N.  Y.)     In  re  City  of  New  York,  791. 

7.  EMINENT  DOMAIN— Structural  Value  of  Buildings.— Where 
the  buifdings  are  suitable  to  the  land  sought  to  be  condemned,  evi- 
dence of  their  structural  value — i.  e.,  the  cost  of  reproduction  after 
making  proper  deductions  for  wear  and  tear — is  competent  to  show 
the  market  value  of  the  property:  Village  of  St.  Johnsville  v.  Smith, 
184  N.  Y.  341,  distinguished.     (N.  Y.)     In  re  City  of  New  York,  791. 

8.  EMINENT  DOMAIN— Evidence  of  Market  Value.— When  the 
state  compels  a  man  to  give  up  his  land  for  public  use,  and  permits 
him  to  recover,  not  what  he  thinks  it  is  worth,  but  only  its  fair 
market  value,  he  should  at  least  have  the  right  to  prove  every  element 
that  can  fairly  enter  into  the  question  of  market  value.  (N.  Y.) 
In  re  City  of  New  York,  791. 

9.  EMINENT  DOMAIN— Right  to  Damages  is  Personal.— The 
right  to  claim  these  damages  is  personal  to  the  owner  of  the  land 
and  does  not  pass  to  successive  owners,  unless  they  have  been  specially 
subrogated  to  it,  for  it  does  not  pass  with  the  title:  McCutchen  v. 
Railroad,  118  La.  438,  43  South.  42.  (La.)  Taylor  v.  New  Orleans 
Terminal  Coi,,  537. 

10.  EMINENT  DOMAIN.— Courts  of  Review  wiU  not  Disturb  the 
determination  of  commissioners  in  condemnation  proceedings  for  mere 
errors  in  the  admission  or  exclusion  of  evidence,  unless  the  commis- 
sioners have  proceeded  upon  a  wrong  theory,  to  the  prejudice  of  one 
of  the  parties.     (N.  Y.)     In  re  City  of  New  York,  791. 

11.  EMINENT  DOMAIN— Determination  of  Commissioners — How 
Made. — The  commissioners  view  the  premises,  and  in  coming  to  a 
conclusion  as  to  the  value,  they  may  take  into  consideration  the 
knowledge  thus  acquired  in  connection  with  the  oral  evidence  pro- 
duced before  them.     (N.  Y.)     In  re  City  of  New  York,  791. 

EMPLOYER'S  LIABILITY. 

See  Master  and  Servant. 

EQUITY. 
In  General. 

1.  EQUITY— Interference  With  Judgment  at  Law.— The  court  of 
chancery  has  no  jurisdiction  to  interfere  with  a  judgment  of  a  court 
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of  law  except  where  some  well-defined  independent  equitable  ground 
exists  for  restraining  the  enforcement  thereof.  (N.  J.  Eq.)  Clark 
V.  Board  of  Education  of  Bayonne,  763. 

2.  EQUITY — Preservation  of  Status  Pending  Appeal  at  Law. — 
That  an  unsuccessful  litigant  in  a  court  of  law  has  appealed  there- 
from and  is  meanwhile  unable  to  secure  from  any  law  court  a  re- 
straint against  further  proceedings  under  the  judgment  below,  is  not 
an  independent  equity  which  gives  the  court  of  chancery  jurisdiction 
to  interfere,  although  such  proceedings  under  the  judgment  may  result 
in  such  a  change  in  the  status  of  the  subject  matter  of  the  controversy 
as  may  make  nugatory  a  judgment  of  the  court  of  review  when  pro- 
nounced. Overruling  People's  Traction  Co.  v.  Central  Passenger  Ey. 
Co.,  67  N.  J.  Eq.  370.  (N.  J,  Eq.)  Clark  v.  Board  of  Education  of 
Bayonne,  763. 

3.  EQUITY — Granting  of  Stay  of  Proceedings  in  Law  Action. — 
An  application  for  a  stay  is  a  mere  step  in  procedure  to  be  applied 
in  the  exercise  of  an  equitable  discretion  by  the  court  having  control 
of  the  law  action  and  by  that  court  only.  (N.  J.  Eq.)  Clark  v. 
Board  of  Education  of  Bayonne,  763. 

4.  EQUITABLE  ACTIONS — Possession  of  Real  Property. — Courts 
of  equity  are  extremely  reluctant  to  deal  with  questions  affecting 
the  possession  of  real  estate,  and  will  not,  as  a  general  rule,  interfere 
to  change  the  possession  from  one  to  another  or  to  transfer  it  to  one 
whose  rights  have  not  been  established  at  law.  (Iowa)  Hall  v. 
Henninger,  412. 

5.  EQUITY — ^Vexatious  Litigation,  What  Constitutes. — The  bring 
ing  of  an  action  in  another  jurisdiction,  after  the  commencement 
of  an  action  in  this  jurisdiction  in  which  the  same  relief  as  is 
prayed  in  the  second  action  may  be  had  and  is  sought  by  cross-bill, 
will  be  considered  vexatious,  although  there  is  no  actual  intent  to 
vex  or  embarrass  the  plaintiff  in  the  first  suit.  (N.  J.  Eq.)  Von 
Bernuth  v.  Von  Bernuth,  752. 

6.  EQUITY — Creditors — Exhaustion  of  Legal  Remedy. — The  rule, 
which  demands  the  exhaustion  by  the  creditor  of  his  legal  remedies 
is  one  adopted  in  regulation  of  the  exercise  of  the  equitable  juris- 
diction of  the  court,  and  should  not  be  departed  from  unless  the 
facts  justify  through  the  obvious  necessity  of  the  case.  (N.  Y.) 
De  Coppet  v.  Cone,  844. 

7.  EQUITY — Demurrer. — A  Bill  Without  Equity  is  subject  to  de- 
murrer testing  its  equity.  (Ala.)  City  of  Huntsville  v.  Madison 
County,  45. 

8.  EQUITY. — ^A  Motion  to  Dismiss  a  Bill  in  equity  under  rule  213 
is  equivalent  to  a  demurrer,  and  admits  the  facts  well  pleaded 
in  the  bill.     (N.  J.  Eq.)     Allen  v.  Allen,  758. 

9.  EQUITY — Amendment  of  Bill. — In  an  Equitable  Action  tho 
complainant  will  be  permitted,  after  issue  joined  and  after  witnesses 
have  been  examined,  to  amend  his  bill  by  adding  proper  parties, 
or  on  final  hearing  will  be  allowed  to  amend,  if  thereby  no  right 
of  defense  is  abridged.     (N.  J.  Eq.)     Allen  v.  Allen,  758. 

Limitation  of  Action. 

10.  EQUITY — Statute  of  Limitations. — Where  the  jurisdiction  of 
equity  is  exclusive,  the  court  is  not  bound  by  the  limitations  applicable 
to  actions  at  law,  but  may  restrict  or  enlarge  them  according  to  the 
peculiar  circumstances  of  the  particular  case.  (111.)  Evans  v.  Moore, 
302. 

See   Actions;    Executors   and   Administrators,   5-9;    Judgments,   8,    9. 
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ESCAPE  or  PRISONER. 

See  Appeal  and  Error,  13,  14. 
Note. 
Estates.    See  Wills. 

ESTATES  OF  DECEDENTS. 
8ee  Executors  and  Administrators. 

EVIDENCE. 
In  General. 

1.  EVIDENCE — Burden  of  Proving  Negative. — As  a  general  rule, 
the  burden  of  proving  a  negative  averment  is  not  upon  the  plaintiff, 
but  this  rule  does  not  seem  to  prevail  in  actions  upon  an  open 
account,  as  distinguished  from  a  stated  or  uncontroverted  one. 
(Ala.)     Pollak  v.  Winter,  33. 

2.  EVIDENCE. — ^Uncommunicated  Thoughts  and  Suppositions  can- 
not be  testified  to.     (Ala.)     Broyles  v.  Central  of  Georgia  Ry.  Co.,  50. 

3.  EVIDENCE — Uncommunicated  Motive  or  Intention. — A  wit- 
ness cannot  testify  to  his  uncommunicated  motive  or  purpose.  Un- 
communicated intention  or  purpose  is  an  inferential  fact  not  capable 
of  direct  proof,  but  must  be  inferred  from  the  facts  proved.  (Ala.) 
Broyles  v.  Central  of  Georgia  By.  Co.,  50. 

4.  EVIDENCE  Admitted  for  Particular  Purpose. — Caution  to  the 
Jury  should  be  given  where  evidence  is  admitted  for  a  particular  pur- 
post  only,  even  though  not  requested.  (Colo.)  Melcher  v.  Beeler, 
273. 

5.  EVIDENCE — Act  of  Third  Party. — Evidence  that  one  in  whose 
favor  a  public  ofiicer  attempted  to  resign  has  offered  to  relinquish 
his  rights  to  the  office  for  a  consideration,  is  not  admissible  against 
the  officer  in  a  proceeding  where  the  validity  of  the  resignation  is 
in  issue.     (Ind.)     State  v.  Huff,  355. 

Copies  of  Letters — Proof  of  Mailing. 

6.  EVIDENCE. — To  Render  Copies  of  Letters  Admissible  as  sec- 
ondary evidence  there  must  be  shown  an  actual  deposit  of  the  originals 
in  the  postoffice,  or  a  course  of  office  practice,  or  business,  from  which 
a  presumption  might  be  legally  indulged  that  the  letters  had  been 
carried  to  the  postoffice  and  that  they  therefore  had  been  received 
by  the  addressee  in  due  course  of  the  mails.  (N.  Y.)  Gardam  v. 
Batterson,  806. 

7.  EVIDENCE — Proof  of  Mailing  Letters. — Testimony  that  certain 
papers  offered  in  evidence  were  copies  of  letters;  that  the  originals 
were  addressed,  sealed,  stamped  and  put  in  a  box,  or  tray,  "on  my 
desk  to  be  mailed  in  the  postoffice,  the  same  as  I  always  do  with 
every  letter  going  from  my  office;  ....  they  were  put  there  for  the 
purpose  of  being  mailed  by  somebody  in  my  employ.  I  am  head  of 
a  big  insurance  company  down  there.  The  letters  are  taken  from 
that  tray  periodically  through  the  day  ....  by  the  clerk  whose  duty 
it  was  to  gather  up  the  mail  and  post  it.  That  was  the  way  that  all 
mail  thfit  emanated  from  my  office  always  went  through  the  post. 
That  was  the  regular  course  of  business  in  my  office  every  day" — is 
not  sufficient  to  show  a  mailing,  or  to  raise  a  presumption  of  mailing 
of  the  original  letters,  so  as  to  raise  the  presumption  that  they  were 
received  in  the  due  course  of  the  mail,  and  entitle  the  copies  to  ba 
read  in  evidence.     (N.  Y.)     Gardam  v.  Batterson,  806. 
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Conflicting  Testimony — Preponderance  of  Witnesses. 

8.  EVIDENCE — Preponderance  of  Witnesses — Inference. — "Where 
the  testimony  of  eight  credible  witnesses  is  in  direct  contradiction 
of  that  of  a  single  witness,  the  probabilities  favor  the  evidence  of  the 
larger  number.  (Pa.)  Davies  v.  Philadelphia  Bapid  Transit  Co., 
1001. 

9.  EVIDENCE  —  Personal  Injuriee  —  Plaintiff's  Testimony  as 
Against  Onlookers. — The  weight  of  the  evidence  is  not  to  be  judged 
alone  by  the  number  of  witnesses  on  either  side;  yet  where  it  is  one 
witness  against  many,  and  that  one  a  plaintiff  seeking  damages  for 
personal  injuries,  the  court  should  have  the  jury  consider  the  proba- 
bility that  the  plaintiff,  by  reason  of  the  fact  and  character  of  the 
accident,  was  not  so  favorably  placed  as  onlookers  to  note  and  re- 
member just  what  occurred.  (Pa.)  Davies  v.  Philadelphia  Rapid 
Transit  Co.,  1001. 

10.  EVIDENCE  —  Personal  Injuries — Conflicting  Testimony — In- 
structions.— In  an  action  for  damages  for  personal  injuries  the  court 
should  instruct  the  jury  as  to  the  difference  between  interested  and 
disinterested  testimony  and  caution  them  to  have  regard  thereto  in 
weighing  conflicting  testimony.  (Pa.)  Davies  v.  Philadelphia  Eapid 
Transit  Co.,  1001. 

See  Contracts,  8-10;  Homicide,  7;  Trial,  1-3. 

EXECUTIONS. 

SUPPLEME1«?AEY  PEOCEEDINGS— Statute  not  Exclusive. 
Section  1871  of  the  Code  of  Civil  Procedure,  authorizing  an  action 
against  a  judgment  debtor  to  compel  a  discovery  of  his  property,  etc., 
is  not  exclusive.  It  does  not  operate  to  repeal  or  curtail  the  common- 
law  equity  powers  of  the  court  to  investigate  the  conduct  of  debtors 
and  giant  relief.     (N.  Y.)     De  Coppet  v.  Cone,  844. 

See  Judicial  Sales;  Judgments,  6-9. 

EXECUTORS    AND    ADMINISTRATORS. 
In  General. 

1.  ESTATE  OF  DECEDENT — Jurisdictional  Facts. — The  county 
court  has  jurisdiction  to  act  in  the  probate  of  wills  and  the  granting 
of  letters  testamentary  and  of  administration,  (1)  when  it  is  shown 
that  an  inhabitant  of  or  resident  in  the  county  has  died;  (2)  when  it 
is  shown  that  a  person  has  died  without  the  state  having  any  estate 
within  such  county  to  be  administered.  The  jurisdictional  facta  are, 
in  the  first  case,  domicile  and  death;  in  the  second,  the  existence  of 
an  estate  within  the  county  to  be  administered,  and  death  without 
the  state,  and  these  facts  must  be  established  before  the  court  ac- 
quires jurisdiction  to  act.     (Wis.)     Estate  of  Barlass,  1111. 

2.  ESTATE  OF  DECEDENT — ^Administration — Existence  of  Prop- 
erty.— A  prima  facie  showing  that  there  is  an  estate,  or  a  bona  fide 
claim  that  the  deceased  left  property  to  be  administered,  or  the  prima 
facie  showing  of  any  other  statutory  ground,  is  all  that  is  necessary 
to  authorize  the  granting  of  letters  of  administration  in  the  case  of 
the  death  of  a  resident  of  the  county.  (Wis.)  Estate  of  Barlass, 
1111. 

3.  ESTATE  OF  DECEDENT — Administration — Claim  to  Property. 

On  an  application  for  letters  of  administration  the  court  will  not 
inquire  into  the  validity  of  a  claim  that  the  deceased  owned  certain 
I)roperty.     (Wis.)     Estate  of  Barlass,  lllL 
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4.  ESTATE  OF  DECEDENT. — The  Mere  Existence  of  Local  As- 
sets, irrespective  of  amount  or  value,  will  support  a  grant  of  admiuia- 
tration.     (Wis.)     Estate  of  Barlass,   1111. 

Equitable  Action  for  Administration. 

5.  ESTATES  OF  DECEDENTS — Equitable  Action  for  Administra- 
tion.— Where  a  nonresident  decedent  leaves  property  in  the  state  and 
it  is  impossible  to  prove  his  will  or  have  letters  testamentary  or  of 
administration  issued  here,  leaving  citizens,  who  are  creditors,  no 
means  of  obtaining  their  demands,  equity  will  entertain  a  suit  for 
the  administration  of  the  property  situated  in  the  state  and  apply 
it  to   the   payment   of   creditors.     (N.   Y.)     De   Coppet   v.    Cone,   844. 

6.  ESTATES  OF  DECEDENTS — Equitable  Action  for  Administra- 
tion.— The  rule  which  obtains  with  so  much  strictness  in  actions  to 
set  aside  fraudulent  conveyances  and  in  creditors'  bills,  that  the 
plaintiff  must  have  exhausted  his  remedy  at  law  by  the  recovery  of 
a  judgment  and  the  issue  of  an  execution  thereon,  does  not  apply  to 
an  equitable  action  for  the  administration  of  the  estate  of  a  dece- 
dent,    (N.  Y.)     De  Coppet  v.  Cone,  844. 

7.  ESTATES  OF  DECEDENTS.— An  Equitable  Action  for  the 
Administration  of  the  estate  of  a  decedent  must  be  brought  on  behalf 
of  all  the  creditors  for  a  ratable  distribution  of  the  estate  in  satis- 
faction of  their  respective  claims.     (N.  Y.)     De  Coppet  v.  Cone,  844. 

8.  ESTATES  OF  DECEDENTS. — In  an  Equitable  Action  for  the 
Administration  of  the  estate  of  a  nonresident  decedent,  the  foreign 
executors  of  his  will  or  the  persons  beneficially  interested  in  the 
estate,  either  as  legatees  or  next  of  kin,  are  necessary  parties.  (N. 
Y.)     De  Coppet  v.  Cone,  844. 

9.  ESTATES  OF  DECEDENTS — Equitable  Action  for  Adminis- 
tration.— Where  the  property  of  a  nonresident  decedent  in  this  state 
consists  of  an  interest  in  the  estate  of  another  decedent,  an  action 
to  subject  such  interest  to  the  claims  of  contract  creditors  will  not 
lie  against  the  executors  of  the  latter  estate,  neither  the  foreign  execu- 
tors nor  those  beneficially  interested  in  the  estate  of  the  nonresident 
being  made  parties.     (N.  Y.)     De  Coppet  v.  Cone,  844. 

Embezzlement  of  Funds. 

10.  EXECUTORS — Embezzlement — Liability  of  Residuary  Lega- 
tees.— Where, an  executor  makes  payment  of  a  fund  to  a  legatee  or 
to  a  trustee  for  him,  or  makes  such  appropriation  as  is  equivalent  to 
payment,  the  persons  entitled  under  the  will  to  the  residuary  estate 
will  not  be  called  upon  to  make  contribution  for  any  loss  to  such  fund 
by  embezzlement  of  the  executor  or  trustee,  or  otherwise.  (N.  J. 
Eq.)     Lister  v.  Hardin,   767. 

See  Stolen  Property. 

EXEMPTIONS. 
See  Insurance,   12. 

EXPERT  TESTIMONY. 

See  Homicide,  7. 

EXPLOSION. 

See  Gas  Explosion. 

FELLOW-SERVANTS. 

See  Master  and  Servant,  15-21. 
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FERRY. 

1.  FERRY — Negligence  of  Passenger  Boarding  Boat. — The  plain- 
tiffs' mother,  in  attempting  to  board  a  ferry-boat,  fell  into  the 
Mississippi  river  and  was  drowned.  They  sue  the  ferry  company  for 
damages  as  having  caused  her  death  by  leaving  open  a  gate  at  the 
end  of  a  gangway  leading  to  the  boat,  thereby  misleading  her  into 
the  belief  that  she  (the  boat)  was  safely  moored  to  the  wharf,  and 
impliedly  inviting  plaintiffs'  mother  to  go  on,  when  in  fact  the 
ferry  had  swung  out  into  the  stream.  The  jury  before  which  the 
case  came  rendered  a  verdict  in  favor  of  defendant,  and  plaintiffs 
have  appealed.  The  judgment  appealed  from  is  affirmed.  The  death 
of  the  woman  was  due  to  her  own  rashness  and  negligence.  (La.) 
Williams  v.  Union  Ferry  Co.,  542. 

2.  FERRY — Boarding  Boat  After  Starting. — One  who  attempts  to 
board  a  ferry-boat  after  it  has  commenced  to  leave  its  dock  and 
who,  in  attempting  to  jump  upon  it,  falls  into  the  water  and  is 
drowned,  must  be  held  to  have  assumed  the  risk  of  so  doing  and 
to  have  been  killed  by  her  own  negligence.  (La.)  Williams  v. 
Union  Ferry  Co.,  542.  , 

3.  FERRY — Negligence. — The  Leaving  Open  of  a  Gate  at  the  end 

of  a  gangway  down  which  passengers  have  to  pass  to  enter  a  boat, 
where  the  attendant  circumstances  are  such  as  to  lull  the  approach- 
ing passengers  into  false  security  and  mislead  them  by  the  reason- 
able belief  that  the  boat  is  still  tied  to  her  usual  landing  place, 
constitutes  negligence  on  the  part  of  the  ferry  company  operating 
the  boat.     (La.)     Williams  v.  Union  Ferry  Co.,  542. 

FIRE. 

See  Electric  Companies,  5-7;   Negligence,  7,  8. 

Firemen. 

See  Negligence,  7,  8. 

FORNICATION. 

1.  FORNICATION — What  Constitutes  at  Common  Law.— Fornica- 
tion, as  understood  by  the  common  law,  was  unlawful  sexual  inter- 
course between  a  man,  either  married  or  single,  and  an  unmarried 
woman.  It  was  not  punishable  as  a  common-law  offense  unless  accom- 
panied by  such  circumstances  as  per  se  constituted  it  a  misdemeanor. 
(Ind.)     Kichey  v.   State,   362. 

2.  FORNICATION— Common  Law  Adopted  by  Statute.— The  crim- 
inal statutes  of  Indiana  have  adopted  substantially  the  common-law 
doctrine  upon  the  subject  of  fornication.  (Ind.)  Richey  v.  State, 
362. 

3.  FORNICATION. — To  Constitute  the  Statutory  Offense  of  for- 
nication, it  must  be  shown  that  the  parties  cohabited  or  lived  together 
in  the  manner  of  husband  and  wife.  The  statute  does  not  deal  with 
private  acts  of  incontinence  and  unchastity,  but  reaches  those  only 
who  as  paramour  and  mistress  contemn  and  scandalize  the  institution 
of  marriage.      (Ind.)      Kichey  v.  State,  362. 

4.  FORNICATION — Occasional  Acts  not  an  Offense. — Evidence 
that  the  defendant,  a  married  man,  living  with  his  wife,  indulged  in 
occasional  acts  of  illicit  intercourse  with  a  servant  girl  in  his  own 
house  will  not'  sustain  a  conviction  of  fornication,  (ind.)  Kichey 
V.  State,  362. 


1176  Index— Vol.  139. 

Note. 

Fornication,  canon-law  definition,  366. 

circumstantial  evidence,  375. 

common-law  definition,  366. 

confessions  and  declarations  as  evidence,  373* 

definition.of  the  crime,  365. 

evidence,  admissibility  of,  37.3-375. 

evidence,  sufficiency  of,  376-378. 

former  acquittal,  defense  of,  378. 

guilty  intent,  necessity  of,  369. 

indictment  or  information,  369-371. 

instructions  in  prosecution  for,  378. 

nature  and  elements  of  the  offense,  368. 

open  and  notorious  acts,  necessity  of,  367. 

what  constitutes  the  offense,  365-369. 

FRANCHISE. 
FRANCHISE — Construed  Strictly  Against  Grantee. — The  terms 
of  a  franchise  granted  by  a  municipal  corporation  must  be  construed 
strictly  against  the  grantee.     (Mich.)     People  v.  Detroit  United  Ky., 
582. 

See  Street  Railways;  Taxation,  10-14. 

FRAUD. 

1.  FRAUD — Suppression  of  Knowledge. — Between  Parties  dealing 
with  each  other  at  arm's-length,  one  having  valuable  knowledge  per- 
tinent to  the  subject  matter  not  had  by  the  other  may  validly  pro- 
ceed with  the  negotiation  without  volunteering  a  disclosure.  (Ky.) 
Hays  V.  Meyers,  493. 

2.  FRAUD — Suppression  of  Knowledge. — The  Right  One  has  to 
use  the  knowledge  he  has,  superior  to  that  of  the  party  he  deals 
with,  as  to  the  matter  in  negotiation  between  them,  for  his  own 
sole  advantage,  does  not  excuse  a  resort  by  him  to  fraud  or  deceit. 
(Ky.)     Hays  v.  Meyers,  493. 

3.  FRAUD — Promise  to  Do  Something  in  the  Future. — Ordinarily 
a  promise  to  do  something  in  the  future  does  not  constitute  a  fraud, 
and  a  violation  or  disregard  of  such  a  promise  does  not  amount  to  a 
fraud.     (111.)     Eussell  v.  Robbins,  342. 

4.  FRAUD — Motive. — A  Less  Amount  of  Evidence  of  the  partici- 
pation in  a  fraud  of  a  sole  beneficiary  thereof  is  sufficient  to  sup- 
port a  finding  that  he  was  a  party  thereto  than  in  a  case  where 
the  party  sought  to  be  charged  was  not  interested  in  the  subject 
matter,  or  where  the  visible  actor  had  himself  some  end  of  his  own 
to  serve.-   (N.  H.)     Blaisdell  v.  Davis  Paper  Co.,  735. 

FRAUDS,  STATUTE  OF. 

See  Timber. 

GARNISHMENT. 

1.  GARNISHMENT— When  Subordinate  to  Equitable  Assignment. 
A  garnishment  is  subordinate  to  a  good,  pre-existing  equitable  assign- 
ment, though  it  is  not  perfect  at  law.  (Ala.)  Canterbury  &  Gilder 
v.  Marengo  Abstract  Co.,  30. 

2.  GARNISHMENT— When  Subordinate  to  Assignment  of  Judg- 
ment.— The  lien  of  a  garnishment  is  subordinate  to  the  assignment 
of  a  judgment,  based  on  a  valuable  consideration,  and  made  seventeen 
days  prior  to  the  levy  of  execution  by  the  sheriff  under  the  judgment 
and  a  like  period  before  the  service  of  the  garnishment  on  the 
sheriff.     (Ala.)     Canterbury  &  Gilder  v.  Marengo  Abstract  Co.,  30. 
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gas  explosion. 

GAS  EXPLOSION  Through  Joint  Negligence.— Where  an  ex- 
plosion happens  through  the  joint  negligence  of  a  gas  company  in 
discovering  and  repairing  a  leak  in  its  pipe,  and  the  proprietor  of 
the  locus  bringing  a  light  in  contact  with  the  gas,  a  person  present 
as  a  patron  of  the  place,  who  is  injured  by  the  explosion,  may  re- 
cover from  either  or  both  at  his  election.  Each  is  and  both  are  the 
proximate  cause  of  the  injury.  (Cal.)  Merrill  v.  Los  Angeles  Gas  & 
Electric  Co.,  134. 

Note. 

Gift  Inter  Vivos,  right  of  life  tenant  under  will  to  make,  117. 

GUARDIANSHIP. 

1.  GUARDIANSHIP  —  Nonresident  Incompetent  —  Determination 
of  Incompetency. — ^The  fact  of  the  incompetency  of  a  nonresident,  for 
the  protection  of  whose  property  the  appointment  of  a  guardian  is 
sought,  must  be  judicially  determined,  but  this  may  be  done  on  the 
hearing  of  the  application  for  the  appointment  of  the'  guardian.  It 
need  not  be  determined  in  an  independent  proceeding.  (Iowa) 
Wallace  v.  Tinney,  448. 

2.  GUARDIANSHIP  —  Nonresident  Incompetent.— Notice  of  an 
application  for  the  appointment  of  a  guardian  of  the  estate  of  a  non- 
resident incompetent  is  not  required,  either  by  statute  or  general 
principles  of  law,  to  be  given  to  the  incompetent.  (Iowa)  Wallace 
V.  Tinney,  448. 

3.  GUARDIANSHIP — Nonresident  Incompetent  —  Collateral  At- 
tack.— Proceedings  for  the  appointment  of  a  guardian  for  a  nonresi- 
dent incompetent,  in  a  court  having  jurisdiction  thereof,  are  not  sub- 
ject to  collateral  attack.     (Iowa)     Wallace  v.  Tinney,  448. 

4.  GUARDIANSHIP  —  Nonresident  Incompetent  —  Collateral  At- 
tack.— The  finding  of  incompetency  in  a  proceeding  for  the  appoint- 
ment of  a  guardian  of  a  nonresident  incompetent  is  not  subject  to 
collateral  attack.     (Iowa)     Wallace  v.  Tinney,  448. 

HABEAS  CORPUS. 

See  Bail. 

HAWKERS. 

See  Peddlers. 

HOMESTEAD. 

See   Public  Lands. 

HOMICIDE. 
In  General. 

1.  HOMICIDE — Reduction  to  Manslaughter — Cooling  Time. — In 
determining  whether  a  homicide  is  reduced  from  murder  to  man- 
slaughter, the  question  is  not  only.  Did  the  defendant's  passion  en- 
gendered by  a  sufficient  provocation  in  fact  cool  I  But  also,  Was 
the  time  intervening  between  the  giving  of  the  provocation  and  the 
killing  sufficient  for  the  passion  of  a  reasonable  man  to  cool?  An 
affirmative  answer  to  either  question  precludes  a  reduction  of  the 
homicide  to  manslaughter.     (Okl.  Cr.)     In  re  Eraley,  988. 

2.  HOMICIDE — Reduction  to  Manslaughter — Cooling  Time. — If  a 
fatal  wound  be  inflicted  immediately  following  a  sufficient  provoca- 
tion given,  then  the  question  as  to  whether  the  defendant's  passion 
thereby  aroused  had  iu  fact  cooled,  or  as  to  whether  a  sufficient  time 
had  elapsed  in  which  the  passion  of  a  reasonable  man  would  have 
cooled,  is  a  question  of  fact  to  be  determined  upon  a  consideration 
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of  all  the  facts  and  circumstances  in  evidence;  but  when  an  unrea- 
sonable period  of  time  has  elapsed  between  the  provocation  and  the 
killing,  the  court  is  authorized  to  say  as  a  matter  of  law  that  the 
cooling  time  was  sufficient.     (Okl.  Cr.)     In  re  Fraley,  988. 

3.  HOMICIDE — Revenge. — A  Deliberate  Killing  Committed  in  re 
venge  for  an  injury  inflicted  in  the  past,  either  near  or  remote,  is 
murder.     (Okl.  Cr.)     In   re  Fraley,  988. 

4.  HOMICIDE  —  Willfully.  —  An  Instruction  Defining  Man- 
slaughter under  the  United  States  statute  (U.  S.  Kev.  Stats.,  sec.  5341 
[U.  S.  Comp.  Stats.  1904,  p.  3628]),  in  force  in  the  Indian  Territory 
prior  to  statehood  which  omits  the  word  "willfully,"  is  improper. 
(Okl.  Cr.)     O'Barr  v.  United  States,  959. 

5.  HOMICIDE — Negligence  in  Handling  Weapons. — The  court  in 
this  case  instructed  the  jury:  "The  law  imposes  upon  people  control- 
ling or  handling  dangerous  instruments  or  agencies  the  duty  of  exer- 
cising some  care  or  caution  in  the  manner  of  using  the  dangerous 
agency,  and  in  case  of  gross  or  culpable  neglect  of  this  duty  the  law 
imposes  criminal  as  well  as  civil  liability."  Held,  error  for  the  reason 
that  it  does  not  define  the  degree  of  care  or  caution  to  be  used,  or 
gross  neglect,  such  as  would  render  the  defendant  guilty  of  criminal 
negligence.     (Okl.   Cr.)     O'Barr   v.   United   States,   959. 

6.  HOMICIDE.— The  Word  "Willfully,"  as  Used  in  the  United 
States  statute  defining  manslaughter,  is  synonymous  with  "intention- 
ally" or  "designedly."     (Okl.   Cr.)     O'Barr  v.  United  States,  959. 

Expert  Evidence  as  to  Manner  of  Heceiving  Wound. 

7.  HOMICIDE — Expert  Evidence  as  to  Manner  of  Receiving" 
Wound. — It  is  error  to  allow  physicians  to  testify  to  their  opinions, 
as  experts,  as  to  the  position  of  the  arm  of  the  deceased  at  the  time 
that  he  received  the  fatal  wound,  which  opinions  are  based  upon 
the  range  of  the  bullet  after  it  entered  the  body  of  the  deceased. 
(Okl.  Cr.)     Price  v.  United  States,  930. 

Note. 

Hospitals,  charitable,  liability  for  torts  of  physicians  and  nurses,  902. 
railway,  liability  for  torts  of  surgeons  and  nurses,  904. 

HUSBAND  AND  WIFE. 

1.  HUSBAND  AND  WIFE— Deed  from  One  to  the  Other.— There 
is  no  statute  in  Pennsylvania  which  authorizes  or  permits  a  direct 
conveyance  of  the  wife's  real  estate  to  her  husband.  (Pa.)  Alex- 
ander v.  Shalala,  1004. 

2.  HUSBAND  AND  WIFE— Deed  from  One  to  the  Other.— The 
fact  that  the  husband  joins  with  the  wife  in  a  deed  from  her  to  him 
does  not  cure  the  invalidity  of  the  transfer.  (Pa.)  Alexander  v. 
Shalala,  1004. 

3.  HUSBAND  AND  WIFE— Deed  from  One  to  the  Other.— In  an 

action  of  ejectment,  defendants  who  rely  upon  an  attempted  convey- 
ance from  a  wife  direct  to  her  husband  are  not  entitled  to  have  a 
conditional  verdict  rendered  to  cover  the  amount  of  their  improve- 
ments.    (Pa.)     Alexander  v.  Shalala,  1004. 

INDICTMENT  AND  INFORMATION. 
In  General. 

1.  INDICTMENT— Sufficiency— Certainty  and  Particularity.— An 
information  which  informs  the  accused  of  the  offense  with  which  he 
is  charged  with  such  particularity  as  will  enable  him  to  prepare  for 
his  trial,  and  so  defines  and  identifies  the  ofifense  that  the  accused, 
if  convicted  or  acquitted,  will  be  able  to  defend  himself  in  case  he 
be  indicted  again  for  the  same  offense  by  pleading  the  record  of  such 
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former  conviction  or  acquittal,  is  sufficient  as  against  demurrer.     (Okl. 
Cr.)     Smythe  v.  State,  918. 

2.  INFOEMATION.— A  Felony  may  be  Prosecuted  by  informa- 
tion. For  opinion  of  this  court  see  In  re  McNaught,  1  Okl.  Cr.  528, 
99  Pac.  241,  which  is  here  approved.     (Okl.  Cr.)     Canard  v.  State,  949. 

3.  INFORMATION— Presumption  in  Favor  of.— When  the  infor- 
mation is  filed  in  court  by  the  county  attorney,  the  presumption  of 
law  is  that  it  is  legal;  that  the  examination  of  the  defendant  has  been 
had  or  waived.     (Okl.  Cr.)     Canard  v.  State,  949. 

Verification  to  Information. 

4.  INFORMATION — Verification  on  Information  and  Belief. — 
The  constitution  of  the  state  of  Oklahoma,  being  section  30  (Bunn's 
edition,  section  39)  of  the  Bill  of  Eights,  provides  that:  "The  right 
of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and  effects 
against  unreasonable  searches  or  seizures  shall  not  be  violated;  and 
no  warrant  shall  issue  but  upon  probable  cause  supported  by  oath  or 
affirmation,  describing  as  particularly  as  may  be  the  place  to  be 
searched  and  the  person  or  thing  to  be  seized."  Therefore,  a  statute 
of  Oklahoma  territory,  which  provides  that  in  misdemeanor  cases  a 
warrant  may  issue  upon  information,  which  has  been  verified  only  on 
information  and  belief,  and  without  any  other  evidence,  is  repugnant 
to  the  foregoing  provision  of  the  constitution,  and  is  null  and  void. 
(Okl.  Cr.)     Salter  v.  State,  935. 

5.  INFORMATION — Verification  on  Information  and  Belief. — 
A  verification  to  an  information,  charging  a  misdemeanor  and  stating 
that  affiant  "declares  that  the  statements  set  forth  in  the  above  in- 
formation are  true,  as  he  is  informed  and  verily  believes,"  is  nothing 
more  than  the  expression  of  an  opinion,  and  is  not  sufficient  to 
justify  the  issuance  of  a  warrant  of  arrest;  and  an  information  so 
verified  is  insufficient  to  support  a  judgment  of  conviction.  (Okl.  Cr.) 
Salter  v.  State,  935. 

6.  INFORMATION — Necessity  of  Verification. — In  Oklahoma  an 
information  charging  a  misdemeanor  must  be  verified  by  oath  of  the 
prosecuting  attorney,  or  by  the  oath  or  affirmation  of  some  person 
competent  to  testify,  presenting  the  facts  to  the  magistrate,  before  a 
warrant  for  the  party  charged  may  issue.  (Okl.  Cr.)  Salter  v.  State, 
935. 

Negativing  Exceptions. 

7.  INDICTMENT  —  Negativing  Exceptions,  When  Necessary. — 
It  is  only  when  the  exception  in  a  penal  statute  is  so  incorporated  in 
or  with  the  enacting  clause  of  such  statute  as  to  constitute  a  material 
part  of  the  definition  or  description  of  the  offense  that  it  need  be 
negatived  in  the  information;  otherwise  it  will  be  a  matter  of  de- 
fense.    (Okl.  Cr.)     Smythe  v.  State,  918. 

8.  INDICTMENT  —  Negativing  Exceptions,  When  Necessary. — 
A  negative  averment  to  the  matter  of  an  exception  or  proviso  in  a 
penal  statute  is  not  requisite  in  an  information,  unless  the  matter 
of  such  exception  or  proviso  enters  into,  and  becomes  a  material  part 
of,  the  description  of  the  offense.     (Okl.  Cr.)     Smythe  v.  State,  918. 

Preliminary  Bearing. 

9.  INFORMATION — Allegation  of  Preliminary  Hearing. — In  the 
prosecution  of  a  defendant  by  information  for  a  felony,  it  is  not  neces- 
sary that  the  information  should  allege  that  there  was  a  preliminary 
hearing  before  a  committing  magistrate,  or  a  waiver  of  the  same,  al- 
though such  facts  must  exist  in  order  to  authorize  the  filing  of  such 
information.     (Okl.  Cr.)     Canard  v.  State,  949. 
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10.  INFORMATION— Preliminary  Examination. — Whetlier  an  ex- 
amination has  or  has  not  been  had  is  not  a  question  of  pleading,  but 
a  question  of  fact,  to  be  raised  by  the  defendant  or  not  at  his  option, 
by  a  motion  to  quash,  supported  by  affidavits.  (Okl.  Cr.)  Canard  v. 
State,  949. 

INFANTS. 
See  Constitutional  Law,  19-23;  Master  and  Servant. 

INFORMATION. 
See  Indictment  and  Information. 

INHERITANCE  TAXES. 

See  Taxation,  20-32. 

INITIATIVE  AND  REFERENDUM. 

1.  INITIATIVE  AND  REFERENDUM.— A  Petition  for  the  Sub- 
mission of  a  constitutional  amendment  under  the  initiative  and  refer- 
endum amendment  must  contain  the  full  text  of  the  amendment. 
(Mo.)     State  v.  Roach,  639. 

2.  INITIATIVE  AND  REFERENDUM— Constitutional  Amend- 
ment.— The  rules  and  principles  applicable  to  the  submission  of 
constitutional  amendments  to  the  voters  are  applicable  alike  to 
amendments  proposed  to  the  constitution  under  the  initiative  and 
referendum  amendment  and  those  proposed  by  the  General  Assembly 
of  the  state.     (Mo.)     State  v.  Roach,  639. 

3.  INITIATIVE  AND  REFERENDUM— Constitutional  Amend- 
ment.— The  terms  "laws"  and  "amendments  to  the  constitution"  are 
used  in  the  initiative  and  referendum  amendment  to  the  constitution 
in  their  plain  and  ordinary  sense,  and  there  cannot  be  put  into  the 
constitution,  by  way  of  amendment,  mere  legislative  acts  providing 
for  the  exercise  of  certain  powers.     (Mo.)     State  v.  Roach,  639. 

4.  INITIATIVE  AND  REFERENDUM  —  Petitions.— The  Secre- 
tary of  State  has  the  Authority  to  refuse  to  file  a  petition  for  the 
submission  of  a  so-called  constitutional  amendment  under  the  pro- 
visions of  the  initiative  and  referendum  amendment  to  the  constitu- 
tion which  is  legally  insufficient,  or  where  the  measure  proposed  is 
not  in  fact  a  constitutional  amendment,  and  other  provisions  of  the 
law  are  not  complied  with.  If  his  action  be  wrong,  a  remedy  is  pro- 
vided by  aq,  appeal  to  the  courts.     (Mo.)     State  v.  Roach,  639. 

5.  INITIATIVE  AND  REFERENDUM— Action  of  Secretary  of 
State  Ministerial. — In  the  matter  of  the  filing  of  petitions  under  the 
provisions  of  the  initiative  and  referendum  amendment  to  the  con- 
stitution, the  Secretary  of  State  acts  as  a  ministerial  administrative 
officer,  and  his  acts  may  be  controlled  by  the  courts  through  man- 
damus proceedings.  He  does  not  act  as  a  part  of  the  legislative 
branch  of  the  government.     (Mo.)     State  v.  Roach,  639. 

6.  INITIATIVE  AND  REFERENDUM— Discretion  of  Secretary 
of  State. — Although  the  Secretary  of  State,  in  performing  the  duties 
cast  upon  him  by  the  initiative  and  referendum  amendment  to  the 
constitution,  acts  as  a  ministerial  administrative  officer,  he  is  vested 
with  power  to  examine  the  petitions  presented  to  him  to  determine 
their  sufficiency,  and  a  discretion,  subject  to  review  by  the  courts, 
to  refuse  to  accept  or  file  such  as  are  legally  insufficient.  (Mo.) 
State  T.  Roach,  639. 

7.  INITIATIVE  AND  REFERENDUM.— The  Distinction  Between 
Constitutional  provisions  and  legislative  acts  is  clearly  and  distinctly 
recognized  by  the  initiative  and  referenclum  amendment  to  the  con- 
stitution, by  express  separate  provisions  for  the  adoption  of  each. 
(Mo.)     State  v.  Roach,  639. 


Index— Vol.  139.  1181 

8.  INITIATIVE  AND  EEFERENDUM— Mandamus  to  File  Peti- 
tion.— Any  citizen  and  voter  has  the  right  to  maintain  a  proceeding 
in  mandamus  to  compel  the  filing  by  the  Secretary  of  State  of  a  peti- 
tion for  submitting  an  amendment  to  the  constitution  under  the  ini- 
tiative and  referendum  law,  notwithstanding  he  has  not  signed  the 
petition.     (Mo.)     State  v.  Eoach,  639. 

9.  INITIATIVE  AND  BEFERENDUM— Mandamus  to  File  Peti- 
tion.— The  question  as  to  the  duty  of  the  Secretary  of  State  to  file  a 
petition  for  submitting  an  amendment  to  the  constitution  under  the 
initiative  and  referendum  law,  raised  in  a  mandamus  proceeding,  be- 
ing of  vital  importance  to  the  people  of  the  state,  cannot  be  said  to 
be  a  moot  question.     (Mo.)     State  v.  Roach,  639. 

10.  INITIATIVE  AND  REFERENDUM— Mandamus— Jurisdiction 
of  Supreme  Court. — Under  article  6,  section  3  of  the  constitution,  the 
supreme  court  has  original  jurisdiction  in  mandamus  proceedings  to 
compel  administrative  state  officials  to  perform  administrative  and 
ministerial  acta,  and  the  mere  fact  that  the  initiative  and  referendum 
law  provides  for  an  application  for  such  writ  to  the  Cole  county  cir- 
cuit court  does  not  deprive  the  supreme  court  of  jurisdiction.  (Mo.) 
State  V.  Roach,  639. 

11.  INITIATIVE  AND  REFERENDUM— Repeal  of  Laws  Adopted 
by. — ^The  adoption  of  a  law  by  the  people  under  the  initiative  provi- 
sion of  the  constitution  does  not  prevent  the  repeal  thereof  by  the 
legislature  and  the  enactment  of  other  measures  in  substitution  for 
those  repealed.     (Mo.)     State  v.  Roach,  639. 

12.  INITIATIVE  AND  REFERENDUM.— The  Character  of  a  Peti- 
tion under  the  initiative  and  referendum  laws,  i.  e.,  whether  it  provides 
for  a  constitutional  amendment  or  the  enactment  of  a  statute,  must 
be  determined  from  its  nature  and  contents,  irrespective  of  what  it  is 
entitled  by  the  petitioners.     (Mo.)     State  v.  Roach,  639. 

13.  INITIATIVE  AND  REFERENDUM— Division  into  Senatorial 
Districts. — A  petition  under  the  initiative  and  referendum  laws  sug- 
gesting what  is  termed  an  amendment  to  the  constitution  by  striking 
out  section  11  of  article  4  thereof,  providing  for  the  division  of  the 
state  into  senatorial  districts  prior  to  the  census  of  1880,  and  substi- 
tuting a  provision  for  such  division  to  exist  until  1920,  does  not  in 
fact  call  for  an  amendment  to  the  constitution,  but  merely  for  the 
enactment  of  a  statute.     (Mo.)     State  t.  Roach,  639. 

INJUNCTIONS. 

1.  INJUNCTIONS — Remedy  at  Law, — It  is  a  Rule  in  equity,  pecu- 
liarly applicable  to  actions  in  which  an  injunction  is  sought,  that 
relief  will  not  be  granted  where  there  is  a  plain,  speedy  and  adequate 
remedy  at  law.     (Iowa)     Hall  v.  Ilenninger,  412. 

2.  INJUNCTIONS — Trespass  on  Real  Property. — Courts  of  equity 
will,  under  certain  circumstances,  interfere  by  injunction  to  prevent 
trespasses  upon  real  estate,  but  to  authorize  such  interference  there 
must  exist'  some  distinct  ground  of  equitable  jurisdiction.  (Iowa) 
Hall  V.  Henninger,  412. 

3.  INJUNCTION — Recovery  or  Change  of  Possession  of  Realty.— 
Injunction  is  not  a  proper  remedy  to  recover  the  possession  of  real 
property  held  by  a  tenant  after  the  expiration  of  his  lease  under 
a  claim  of  right  to  so  hold.     (Iowa)     Hall  v.  Henninger,  412. 

See  Divorce,  11;  Mortgages.  1,  2;  Quo  Warranto,  3. 

INNKEEPERS. 
1.    INNKEEPER — Liability  for  Baggage  Represented  by  Check.— 

One  who  becomes  the  guest  of  a  hotel,  by  giving  his  baggage  checki 
into  its  possession,  places  the  goods  they  represent  into  its  custody, 
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so  far  as  to  make  the  innkeeper  responsible  for  goods  which,  by  means 
of  the  possession  of  such  checks,  his  representative  or  agent  receives, 
although  the  baggage  is  never  brought  within  the  walls  of  the  hotel. 
(Colo.)     Keith  v.  Atkinson,  284. 

2.  INNKEEPER — Authority  of  Servant — ^Presumptions. — A  guest 
at  a  hotel  has  a  right  to  assume  that  the  authority  of  its  manager, 
bookkeeper,  cashier,  porter  and  bellboys  is  the  same  as  that  prevail- 
ing generally  in  all  other  hotels  of  the  same  class  and  character. 
(Colo.)     Keith  v.  Atkinson,  284. 

3.  INNKEEPER — Custom  and  Usage — Loss  of  Baggage. — A  guest 
of  a  hotel  has  a  right  to  rely  upon  prevailing  customs,  and  where  a 
custom  foi*  guests  to  deliver  their  baggage  checks  to  bellboys  for 
delivery  to  the  clerk  is  shown,  the  hotel  is  constructively  in  possession 
of  the  baggage  by  such  delivery  to  the  bellboy  and  responsible  there- 
for.    (Colo.)     Keith  v.  Atkinson,  284. 

INSTRUCTIONS. 
See  Trial,  4-6. 

INSURANCE. 
Of  Property. 

1.  FIRE  INSURANCE— Ownership  of  Property — Waiver  of  Con- 
dition.— Where  at  the  time  a  policy  was  written  the  secretary  of  the 
insurer  knew  that  the  title  to  property  insured  in  the  name  of  a  widow 
stood  in  her  children,  subject  to  her  rights  of  dower  and  homestead,  a 
provision  that  all  property  must  be  insured  in  the  names  of  all  the 
owners  will  be  deemed  to  have  been  waived.  (Wis.)  Siemers  v. 
Meeme  Mut.  Home  Protection  Ins.  Co.,  1083. 

2.  INSURANCE. — The  Purchaser  at  a  Judicial  Sale  has,  prior  to 
obtaining  the  officer's  deed  or  possession,  an  insurable  interest  in  the 
property.     (N.  J.  Eq.)     Cropper  v.  Brown,  770. 

3.  FIRE  INSURANCE— Clause  Against  Falling  Building.— Where 
a  policy  provides  that  all  insurance  under  it  shall  cease  immediately 
in  the  event  that  the  building  in  which  the  insured  goods  are,  or  any 
part  of  the  building,  falls,  except  as  a  result  of  fire,  the  test  prop- 
erly is  not  whether  the  effect  or  extent  of  collapse  is  such  as  to  in- 
crease the  fire  risk  but  the  event  itself,  provided  what  falls  is  a 
material  or  important  part  of  the  structure.  (Cal.)  Fountain  v. 
Connecticut  *Fire  Ins.   Co.,  214. 

4.  FIRE  INSURANCE. — A  Clause  in  an  Insurance  Policy  whose 
substance  is  within  the  law  of  California,  "a  policy  may  declare  that 
a  violation  of  specific  provisions  thereof  shall  avoid  it,"  must  be  en- 
forced by  the  courts  of  that  state,  whether  it  accords  with  justice  or 
not.     (Cal.)     Fountain  v.   Connecticut  Fire  Ins.   Co.,  214. 

5.  FIRE  INSURANCE — Clause  Against  Falling  Building. — Where 
a  material  part  of  the  walls  of  a  building  tumble  down  by  reason  of 
an  earthquake,  and  destruction  is  completed  by  a  fire  following  there- 
upon but  caught  from  a  burning  structure  near  by,  recovery  of  insur- 
ance on  the  contents  of  the  building  cannot  be  had  under  a  policy 
containing  the  clause:  "If  a  building,  or  any  part  thereof  fall,  except 
as  a  result  of  fire,  all  insurance  by  this  policy  on  such  building  or 
its  contents  shall  immediately  cease."  (Cal.)  Fountain  v.  Connecticut 
Fire  Ins.  Co.,  214. 

6.  FIRE  INSURANCE  —  Increased  Risk  —  Proximate  Cause  of 
Loss. — A  finding  of  the  jury  that  the  running  of  a  steam  engine  with- 
out a  spark-arrester  did  not  increase  the  risk  will  be  sustained,  where 
there  was  no  evidence  to  show  that  the  removal  of  the  spark-arrester 
was  the  proximate  cause  of  the  fire.  (Wis.)  Siemers  v.  Meeme  Mut. 
Home  Protection  Ins.  Co.,  1083. 


Index— Vol.  139.  1183 

7.  FIRE    INSUEANCE— Ordinary    Risks    Covered    by    Policy.— 

People  insure  against  their  own  negligence  as  well  as  that  of  their 
neighbors,  and  against  those  untoward  events  which  human  foresight 
is  unable  to  prevent;  against  accidents  which  cannot  be  avoided  and 
from  acts  of  omission  or  commission  on  their  part  which  might  have 
been  guarded  against,  and  the  dangers  of  carrying  on  of  business 
operations  in  the  ordinary  way,  and  such  must,  in  general,  be  con- 
sidered a  necessary  part  or  incident  of  the  risk  which  the  insurer  has 
undertaken  to  bear.  (Wis.)  Siemers  v.  Meeme  Mut.  Home  Protec- 
tion Ins.  Co.,  1083. 

8.  FIRE  INSURANCE — Extraordinary  or  Increased  Risk. — A  pro- 
vision or  condition  avoiding  a  policy  if  the  risk  is  increased  means 
that  the  insured  shall  not  allow  or  permit  a  change  to  be  made  in  the 
structure,  nature,  or  habitual  use  of  the  insured  property  materially 
different  from  that  which  the  insurer  has  agreed  to  undertake.  But 
trivial  or  temporary  variations  in  the  risk,  incident  to  the  ordinary  use 
of  the  property,  are  presupposed  by  the  contracting  parties  to  be  likely 
to  occur.  (Wis.)  Siemers  v.  Meeme  Mut.  Home  Protection  Ins.  Co., 
1083. 

9.  FIRE  INSURANCE — Increased  Risk — Use  of  Steam  Engine. — 
Insurance  must  be  presumed  to  be  made  with  reference  to  the  char- 
acter of  the  property  insured  and  to  the  owner's  use  of  it  in  the  ordi- 
nary way  and  for  the  purpose  for  which  the  property  is  ordinarily 
held  and  used,  and  therefore,  the  use  of  a  steam  engine  for  the  cutting 
of  ensilage,  such  being  ordinary  and  usual  in  running  a  farm,  cannot 
be  considered  to  have  increased  the  risk  contemplated  by  a  policy  of 
insurance  on  farm  buildings,  within  the  meaning  of  a  provision  that 
an  increase  of  risk  shall  avoid  the  policy.  (Wis.)  Siemers  v.  Meeme 
Mut.  Home  Protection  Ins.  Co.,  1083. 

10.  FIRE  INSURANCE— Use  of  Steam  Engine. — A  Clause  in  a  fire 
insurance  policy  prohibiting  the  use  of  "steam-threshing  machines" 
without  certain  precautions  does  not  prohibit  the  use  of  steam-thresh- 
ing machine  engines  for  purposes  other  than  threshing,  but  does  pro- 
hibit the  use  of  such  engines  for  such  other  purposes  without  the 
required  precautions.  (Wis.)  Siemers  v.  Meeme  Mut.  Home  Protec- 
tion Ins.  Co.,  1083. 

11.  FIRE  INSURANCE — Saving  and  Preservation  of  Property. — 
A  provision  in  a  fire  insurance  policy  that  "it  shall  be  the  duty  of  the 
insured  to  use  their  best  endeavors  for  saving  and  preserving  the 
property"  defines  the  duty  of  the  insured  when  the  property  covered 
by  the  policy  is  on  fire,  or  when  it  is  so  menaced  by  fire  in  its  vicinity 
that  damage  is  likely  to  result,  and  does  not  apply  to  some  action 
by  which  the  risk  of  the  property  taking  fire  might  be  increased. 
(Wis.)     Siemers  v.  Meeme  Mut.  Home  Protection  Ins.  Co.,  1083. 

Life  Insurance. 

12.  LIFE  INSURANCE — Character  of  Policy — Exemption  from 
Execution. — By  the  withdrawal  of  the  surplus  at  the  end  of  the  ton- 
tine period,  and  the  continuance  of  the  policy  as  fully  paid  up,  with 
the  wife  of  the  assured  named  as  beneficiary,  a  tontine  policy  becomes 
strictly  a  life  insurance  policy,  and  as  such  exempt  from  the  claims 
of  creditors.     (Wis.)     Allen  v.  Central  Wisconsin  Trust  Co.,  1107. 

13.  LIFE  INSURANCE— Effect  of  Dividends  on  Character  of 
Policy. — The  sharing  in  annual  dividends,  varying  from  year  to  year, 
does  not  destroy  the  essential  character  of  a  policy  as  a  purely  life 
insurance  contract,  the  dividends  being  but  a  mere  incident  of  the 
policy,  the  right  to  receive  which  is  in  the  beneficiary.  (Wis.)  Allen 
V.  Central  Wisconsin  Trust  Co.,  1107. 


1184  Index— Vol.  139. 

Fraternal  Insurance. 

14.  FRATERNAL  INSURANCE— Prohibiting  Certain  Occupations. 
'A  fraternal  insurance  society  has  a  right,  in  a  proper  manner,  to  adopt 
a  by-law  applicable  to  certificates  thereafter  issued  which,  as  broadly 
as  may  be  thought  wise,  will  prohibit  beneficial  members  directly  or 
even  indirectly  to  engage  in  the  business  of  manufacturing  or  selling 
liquors.     (N.  Y.)     Graves  v.  Knights  of  Maccabees,  912. 

15.  FRATERNAL  INSURANCE — Engaging  In  Liquor  Business — 
Forfeiture. — A  by-law  of  a  fraternal  insurance  society  providing  that 
the  certificate  of  a  member  shall  become  null  and  void  upon  his 
engaging  in  the  manufacture  or  sale  of  liquor  is  violated  by  a  member 
who  forms  a  partnership  with  his  son  for  the  carrying  on  of  a  saloon 
business  and  personally  applies  for  and  takes  out  a  license  in  the 
firm  name,  the  saloon  being  operated  in  the  usual  manner,  the  member, 
while  living  in  the  same  house,  taking  no  active  part  in  the  business, 
and  such  violation  has  the  effect  of  rendering  the  certificate  void. 
(N.  Y.)     Graves  v.  Knights  of  Maccabees,  912. 

16.  FRATERNAL  INSURANCE— Forfeiture.-The  Issuance  of  a 
New  Certificate  after  a  forfeiture,  for  the  sole  purpose  of  changing 
the  beneficiary  at  the  request  of  the  member,  does  not  waive  the 
forfeiture,  the  new  certificate  being  considered  but  a  continuance  of 
the  former  one.     (N.  Y.)     Graves  v.  Knights  of  Maccabees,  912. 

Accident  Insurance. 

17.  ACCIDENT  INSURANCE. — "Voluntary  Exposure  to  unneces- 
sary danger  or  obvious  risk,"  as  used  in  a  policy  of  accident  insur- 
ance, means  a  conscious  or  intentional  exposure  to  a  known  risk,  and 
not  a  merely  inadvertent  or  accidental  one.  (N.  H.)  Whalen  r. 
Peerless  Casualty  Co.,  695. 

18.  ACCIDENT  INSURANCE — ^Exposure  to  Danger. — One  Who 
Crosses  Railroad  tracks  by  a  path  generally  used,  and  looks  and 
listens,  but  sees  or  hears  nothing,  before  crossing,  cannot  be  said,  as 
matter  of  law,  to  voluntarily  expose  himself  to  unnecessary  danger. 
(N.  H.)     Whalen  v.  Peerless  Casualty  Co.,  695. 

19.  ACCIDENT  INSURANCE— Violation  of  Law  or  Rules  of  Car- 
rier.— One  who  crosses  railroad  tracks  by  a  path  generally  used 
cannot  be  said  to  be  guilty  of  a  violation  of  law  or  the  rules  of  a 
public  carrier,  in  the  absence  of  a  showing  of  the  posting  of  notices 
as  required  by  the  statute.  (N,  H.)  Whalen  v.  Peerless  Casualty 
Co.,  695. 

See  Bankruptcy. 
Note. 

Accident  Insurance,  Voluntary  Exposure  to  Danger,  attempting  it 
rescue  persons  in  danger,  716. 

boarding  train  in  motion,  710. 

boarding  freight-cars  by  means  of  ladder,  712. 

cattle  dealer  boarding  train,  713. 

cleaning  loaded  gun,  708. 

climbing  on  stationary  railway  cars,  710. 
.     crossing  on  railway  trestle  at  night,  709. 
f     crossing  railway  track  between  cars,  710. 

distinguished  from  voluntary  act,  706.  '^ 

falling  asleep  on  railroad  track,  709. 

falling  from  scaffold,  717. 

fishing  on  dark  nights,  707. 

getting  pigeons  from  barn,  717. 

hunting  for  game,  707. 

knowledge  of  danger,  705. 

leaving  or  alighting  from  train,  714. 

negligence  of  insured,  701. 
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A.ccident  Insurance,  Voluntary  Exposure  to  Danger,   obviousness  of 
danger,  705. 

placing  arm  over  muzzle  of  gun,  707, 

playing  indoor  baseball,  707. 

provoking  fight,  717. 

riding  steeple-chase,  707. 

riding  or  standing  on  platform  of  railway  car,  715. 

sitting  on  railroad  track,  708. 

sleeping  on  top  of  steamboat  boilers,  717. 

walking  on  railroad  track,  709. 

wanton  or  reckless  exposure,  704. 

what  constitutes  in  general,  699. 
Insurance  Patrol,  liability  for  torts  of  agents,  907. 

INTERSTATE  COMMEECE. 

See  Commerce. 

INTOXICATING  LIQUORS. 

1.  INTOXICATING  LIQUORS— Statutory  Definition  Controlling. 
Where  the  statute  has  provided  that  any  beverage  containing  alcohol 
in  any  quantity  whatever  is  an  intoxicating  liquor,  it  is  not  permissible 
to  inquire  into  the  actual  intoxicating  properties  of  any  composition 
containing  any  alcohol  whatever,  nor  is  the  percentage  of  alcohol  con- 
tained in  such  composition  at  all  material.  (Mo.)  State  v.  Martin, 
628. 

2.  INTOXICATING  LIQUORS  —  Constitutionality  of  Statute.— 
Senate  Bill  No.  61  (Sess.  Laws  1907-08,  c.  69,  p.  594),  known  as  the 
"Billups  Prohibition  Enforcement  Act,"  is  not  violative  of  section 
57,  article  5,  of  Bunn's  Constitution  of  Oklahoma.  (Okl.  Cr.)  Smythe 
T.  State,  918. 

3.  INTOXICATING  LIQUORS — Local  Option  Law — Construed 
With  Existing  Statutes. — ^The  object  of  the  legislature  in  the  passage 
of  the  local  option  act  was  to  afford  the  people  in  their  respective 
counties  and  cities  an  opportunity  to  say  whether  or  not  intoxicating 
liquors  should  longer  be  sold  under  the  provis'ions  of  the  law  in  exist- 
ence at  the  time  of  the  submission  of  the  question  to  the  voters,  and 
the  local  option  act  must  be  read  in  connection  with  the  general 
dramshop  law.     (Mo.)     State  v.  Martin,  628. 

4.  INTOXICATING  LIQUORS— Meaning  of  Local  Option  Law.— 
The  local  option  law  is  supplemental  to  the  general  dramshop  law, 
and  is  in  pari  materia  with  it,  and  therefore  they  should  be  consid- 
ered together  in  construing  the  local  option  law.  When  so  construed 
the  definition  of  intoxicating  liquor  contained  in  the  dramshop  law 
must  be  read  into  the  local  option  law,  and  thus,  any  beverage  con- 
taining alcohol  in  any  quantity  whatever  is  an  intoxicating  liquor 
under  the  provisions  of  the  latter  law.     (Mo.)     State  v.  Martin,  628. 

5.  INTOXICATING  LIQUORS.— In  an  Indictment  for  Selling  in- 
toxicating liquor  it  is  not  necessary  to  use  the  terms,  "sold  intoxicat- 
ing liquor,"  or  "that  the  liquor  or  beverage  sold  was  intoxicating 
liquor,"  but  if  the  ingredients  of  the  composition  sold  as  a  beverage 
are  designated  and  charged,  and  the  component  parts  make  it  an  in- 
toxicating liquor,  this  is  sufficient.     (Mo.)     State  v.  Martin,  628. 

6.  INTOXICATING  LIQUORS  —  Trial  —  Agreed  Statement  of 
Facts. — A  statement  in  an  agreed  statement  of  facta  that  a  nonin- 
toxicating  liquor  was  sold  is  not  binding  on  the  court  where  the 
agreed  statement  also  shows  the  beverage  sold  was  such  as  the  law 
declares  to  be  an  intoxicating  liquor.     (Mo.)     State  v.  Martin,  628. 
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JUDGES. 

1.  CHANGE  OF  JUDGES — Motion  for  on  Account  of  Bias  or 
Prejudice. — Under  section  6647,  Snyder's  Compiled  Laws  of  19U9,  and 
Bertion  15,  Bunn's  Constitution,  a  motion  for  a  change  of  judge  on 
account  of  the  bias  or  prejudice  of  a  county  judge  is  in  time  if  pre- 
sented before  the  trial  begins.     (Okl.  Cr.)     Rea  v.  State,  954. 

2.  CHANGE  OF  JUDGES — Constitutional  Right  in  Case  of  Bias. — 
Section  15,  Bunn's  Constitution,  provides  that  right  and  justice  shall 
be  administered  without  prejudice.  Under  this  provision,  when  a 
motion,  properly  verified,  is  made  before  the  trial  begins  for  a  change 
of  judge  upon  the  ground  of  the  bias  or  prejudice  of  the  trial  judge, 
it  is  the  constitutional  right  of  the  party  making  it  that  it  shall  be 
granted.     (Okl.  Cr.)     Eea  v.  State,  954. 

See  New  Trial,  1. 

JUDGMENT. 
Hes  Judicata. 

1.  JUDGMENTS — Res  Judicata. — When  a  Matter  has  Once  prop- 
erly passed  to  final  judgment,  it  has  become  res  adjudicata  and,  as 
between  the  same  parties,  cannot  be  reopened  or  subsequently  consid- 
ered save  by  direct  appeal  for  reconsideration  to  the  tribunal  that 
gave  the  first  judgment,  or  by  proceedings  for  reversal  in  an  appellate 
court.     (Pa.)     Stradley  v.  Bath  Portland  Cement  Co.,  993. 

2.  JUDGMENTS — Res  Judicata — Judgment  by  Default. — So  long 
as  a  judgment  stands  unreversed  and  unappealed  from,  it  may  not 
be  questioned  in  any  other  case,  and  the  circumstance  that  the  de- 
fendant let  the  matter  go  uncontested  to  judgment  does  not  impair 
the  effect.  A  judgment  by  consent  or  default  raises  an  estoppel. 
(Pa.)     Stradley  v.  Bath  Portland  Cement  Co.,  993. 

3.  JUDGMENTS — Res  Judicata — Matters  That  Might  have  been 
Considered. — A  judgment  is  conclusive  not  only  of  the  matters  that 
were  actually  considered,  but  of  those  that  might  have  been  considered 
if  the  defendant  had  exercised  the  vigilance  that  the  law  requires. 
(Pa.)     Stradley  v.  Bath  Portland  Cement  Co.,  993. 

4.  JUDGMENTS — Res  Judicata. — An  Action  on  a  Contract  having 
gone  to  judgment,  affects  an  action  between  the  same  parties  sub- 
sequently for  damages  arising  from  a  breach  of  that  contract.  The 
legal  theory  underlying  the  two  actions  may  not  be  the  same,  but 
the  doctrine^of  res  adjudicata  applies  to  the  material  issuable  facts 
common  to  both.     (Pa.)     Stradley  v.  Bath  Portland  Cement  Co.,  993. 

Recorded  Judgment  as  Lien  on  Another  Judgment, 

5.  RECORDED  JUDGMENT  as  Lien  upon  Another  Judgment. — 
One  holding  a  recorded  judgment  acquires  no  lien  thereby  upon  an- 
other judgment  obtained  by  the  judgment  debtor,  as  the  latter  judg- 
ment is  merely  in  the  nature  of  a  chose  in  action,  and  not  property 
subject  "to  levy  and  sale  under  execution,"  which  is  the  only  prop- 
erty subject  to  the  statutory  lien  created  by  recordation.  (Ala.) 
Canterbury  &  Gilder  v.  Marengo  Abstract  Co.,  30. 

Enforcement  of  Judgment. 

6.  JUDGMENT — Suit  on  Judgment — Scire  Facias. — The  judgment 
at  the  end  of  a  suit  on  a  judgment  is  for  the  debt  and  damages; 
but  on  a  scire  facias  it  is  that  the  plaintiff  have  execution.  (Ala.) 
Drennen  v.  Dunn,  28. 

7.  JUDGMENT  —  Proceedings  After  Unsatisfied  Execution.— The 
debtor  of  a  judgment  debtor,  proceeded  against  jointly  with  him  in 
equity,  under  the  appropriate  statute,  after  the  issue  of  execution 
and  the  return  "no  property  found"  thereon,  is  a  defendant  to  tiie 
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action  and  may  have  the  latter  transferred  to  the  ordinary  docket  so 
as  to  avail  himself  of  a  jury  trial.      (Ky.)      Merriwether  v.  Bell,  488. 

8.  JUDGMENT — Enforcement— Equitable  Proceedings.— The  rule 
whereby  only  a  liquidated  claim  of  a  debtor  against  a  third  person 
may  be  subjected  to  the  satisfaction  of  that  for  which  the  creditor 
sues  such  debtor  gives  way  when,  under  an  appropriate  statute,  buch 
third  person  is  made  codefendant  with  the  debtor  in  an  equitable 
proceeding  after  judgment,  issue  of  execution  and  the  return  "no 
property  found."      (Ky.)      Merriwether  v.  Bell,  488. 

9.  JUDGMENT  —  Enforcement— Equitable  Proceedings.  —  Under 
the  Kentucky  statute  which  authorizes  a  proceeding  in  equity,  on  the 
return  "no  property  found,"  against  the  judgment  debtor  jointly  with 
a  debtor  of  his,  a  chose  in  action  of  the  former  as  against  the  latter 
may  be  subjected  to  the  payment  of  the  debt  for  which  the  judgment 
was  recovered.     (Ky.)     Merriwether  v.  Bell,  488. 

Beversal  of  Judgment. 

10.  REVERSAL  OF  JUDGMENT— Restitution  of  Land— Rents  and 
Interest. — If  a  party  has  been  deprived  of  land  by  a  decree  which 
is  subsequently  reversed,  and  he  is  entitled  to  a  judgment  for  the 
restoration  of  the  land,  he  is  also  entitled  to  the  rents  received  with 
the  interest  thereon  during  the  time  they  were  wrongfully  withheld, 
and  is  not  answerable  for  compensation  for  services  by  the  wrong- 
doer in  his  assumption  of  control  and  management  of  the  land.  (Ala.) 
Lehman-Durr  Co.  v.  Folmar,  37. 

11.  REVERSAL  OF  JUDGMENT— Restitution  of  Property— Nature 
of  Remedy. — The  restitution  of  property  of  which  a  person  has  been 
deprived  by  an  erroneous  judgment  that  has  subsequently  been  re- 
versed is  a  remedy  to  make  such  person  whole.  The  decree  of  restitu- 
tion is  intended  to  restore  to  the  aggrieved  party  that  which  he  lost 
in  consequence  of  the  erroneous  judgment  reversed;  and  it  may  be  a 
part  of  the  reversed  judgment,  or  it  may  be  a  separate  judgment  based 
on  the  one  of  reversal.     (Ala.)     Lehman-Durr  Co.  v.  Folmar,  37. 

12.  REVERSAL  OF  JUDGMENT  OF  RESTITUTION.— A  Judg- 
ment of  Restitution  of  land,  of  which  a  party  has  been  deprived  by 
a  judgment' subsequently  reversed,  does  not  necessarily  finally  deter- 
mine the  rights  of  the  parties  to  the  property  restored.  (Ala.)  Leh- 
man-Durr Co.  v.  Folmar,  37. 

See  Equity,  1-3;  Scire  Facias. 

JUDICIAL  SALES. 

In  General. 

1.  JUDICIAL  SALES  —  Confirmation— Written  Objections.— The 
only  office  of  a  written  objection  to  the  confirmation  of  a  sheriff's  sale 
in  foreclosure,  under  the  act  of  March  12,  1880,  and  rule  of  court  205, 
is  to  urge  the  overthrow  of  the  sale  upon  the  sole  ground  that  the 
property  did  not  bring  the  highest  and  best  price  that  could  be  ob- 
tained for  it  in  cash,  and  an  attack  upon  the  sale  on  any  other  ground 
must  be  made  the  basis  of  an  independent  action  either  by  bill  or  peti- 
tion.    (N.  J.  Eq.)     Cropper  v.  Brown,  770. 

2.  JUDICIAL  SALES — Contract  Subject  to  Rules  of  Private  Sale. 
"When  the  judicial  officer,  observing  proper  legal  formalities,  at  a  pub- 
lic sale  strikes  off  the  property  to  a  purchaser,  who  thereupon  signs 
the  conditions  of  sale,  thereby  entering  into  a  contract  to  purchase 
the  premises  named,  at  the  price  named,  the  situation  is  exactly  the 
same  as  if  the  con'tract  were  between  private  parties,  and  the  same 
principles  will  control  as  would  control  private  parties  entering  into 
a  similar  contract.     (N.  J.  Eq.)     Cropper  v.  Brown,  77U. 
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3.  JUDICIAL  SALES — Deed  Relates  Back  to  Sale. — The  giving 
of  the  officer's  deed  upon  a  judicial  sale  is  a  mere  ministerial  act,  and 
not  a  substantial  part  of  the  sale.  When  given  it  relates  back  to  the 
sale  and  the  contract  there  made.  (N.  J.  Eq.)  Cropper  v.  Brown, 
770. 

Kights  and  Title  of  Purchaser. 

4.  JUDICIAL  SALES — Bights  of  Purchaser. — A  purchaser  at  a 
judicial  sale  becomes  invested  with  a  fixed  and  definite  legal  right, 
which  is  recognized  and  enforced  by  the  law,  and  of  which  he  cannot 
be  deprived  except  upon  some  legal  Or  equitable  ground;  and,  although 
in  those  case»  where  confirmation  is  required  the  right  is  subject  to  be 
defeated,  the  right  of  the  purchaser  and  the  correlative  rights  of  the 
judicial  officer  are  established  at  the  time  of  the  sale  and  by  the  con- 
tract then  made.     (N.  J.  Eq.)     Cropper  v.  Brown,  770. 

5.  JUDICIAL  SALES — Title  of  Purchaser.— The  legal  title  does 
not  vest  in  the  purchaser  at  a  judicial  sale  until  the  delivery  of  the 
deed,  but  in  the  meantime  it  is  held  in  trust  for  him.  Since  he  has 
stipulated  that  he  is  not  to  receive  possession  until  a  future  date, 
namely,  the  time  the  deed  is  to  be  delivered  to  him,  he  is  not  entitled 
to  the  fruits  of  possession,  which  are  the  current  avails  of  the  land, 
but  he  is  vested  with  the  beneficial  ownership  of  the  property,  and 
any  increase  of  value  or  decrease  therein  inures  to  him,  and  the  loss 
or  destruction  of  the  property  falls  upon  him  and  not  upon  the  vendor. 
(N.  J.  Eq.)     Cropper  v.  Brown,  770. 

Belief  of  Purchaser. 

6.  JUDICIAL  SALES — ^Relief  of  Purchaser. — In  those  cases  in 
which  the  court  itself  is  requested  by  the  purchaser  to  relieve  him  of 
his  purchase,  the  matter  is  dealt  with  as  if  it  were  an  action  of  spe- 
cific performance,  and  the  same  principles  are  applied.  (N.  J.  Eq.) 
Cropper  v.  Brown,  770. 

7.  JUDICIAL  SALES — Relief  of  Purchaser,  How  Ohtained. — Any 
effort  on  behalf  of  the  purchaser  at  a  judicial  sale  to  be  relieved  of  his 
purchase  must  be  by  some  independent  proceeding,  and  not  by  mere 
objections  to  confirmation.  It  may  be  by  petition  to  the  court.  (N. 
J.  Eq.)     Cropper  v.  Brown,  770. 

8.  JUDICIAL  SALES — Petition  by  Purchaser  for  Release.— In  the 
absence  of  a  showing  that  the  property  did  not  bring  the  best  price 
or  that  the  sale  was  not  properly  conducted,  a  petition  by  a  purchaser 
at  a  judicial  salt  to  be  released  from  his  purchase,  heard  before  con- 
firmation of  the  sale,  will  be  treated  the  same  as  if  the  sale  had  been, 
or  was  about  to  be,  confirmed.     (N,  J.  Eq.)     Cropper  v.  Brown,  770. 

Destruction  of  Property. 

9.  JUDICIAL  SALE — Destruction  of  Property  Pending  Confirma- 
tion.— Where,  subsequent  to  a  judicial  sale  and  the  signing  of  the  con- 
ditions of  sale  by  the  purchaser,  but  prior  to  confirmation,  the  prop- 
erty is  destroyed,  the  purchaser  must  sustain  the  loss,  and  will  not  be 
relieved  from  his  contract  because  of  such  destruction.  (N.  J.  Eq.) 
Cropper  v.  Brown,  770. 

JURISDICTION. 

See  Venue. 

JURORS. 

Challenges. 

1.  JURORS. — The  Right  of  Peremptory  Challenge  is  not  denied 
where  it  is  restricted  to  a  defined  number  of  opportunities.  There 
need  not  be  a  definite  rule  fixing  the  time  when,  or  the  manuer  in 
which,  the  right  must  be  exercised;  it  may  be  controlled  either  by  a 
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fixed  rule,  or  by  any  reasonable  limitation  imposed  in  any  specific 
case,  so  long  as  the  right  of  peremptory  challenge  is  not  taken  away. 
(Ind.)     McDonald  v.  State,  383. 

2.  JURORS — Challenge  to  Array  or  Panel. — At  common  law  no 
challenge  to  the  array  or  panel  could  be  made  until  the  full  jury  was 
present,  and  the  statute  of  this  state  upon  the  subject  was  evidently 
adopted  with  this  practice  in  mind.     (Ind.)     McDonald  v.  State,  383. 

Instructions  as  to  Manner  of  Deliberations. 

3.  CRIMINAL  TRIAL — Instructing  Jury  as  to  Manner  of  Delib- 
eration.— An  instruction  that  the  jury  should  examine  the  questions 
submitted  to  them  with  candor,  and  with  a  proper  regard  and  defer- 
ence to  the  opinions  of  each  other;  that  it  is  their  duty  to  decide  the 
case  if  they  can  conscientiously  do  so;  that  in  conferring  together 
they  ought  to  pay  a  proper  respect  to  each  other's  opinions,  and  listen, 
with  a  disposition  to  be  convinced,  to  each  other's  arguments;  that  a 
juror,  dissenting  from  the  majority,  should  consider  whether  a  doubt 
in  his  own  mind  is  a  reasonable  one  which  makes  no  impression  upon 
the  minds  of  so  many  men,  equally  honest,  equally  intelligent  with 
himself,  who  have  heard  the  same  evidence,  with  the  same  atten- 
tion, with  an  equal  de&ire  to  arrive  at  the  truth,  and  under  the  sanc- 
tion of  the  same  oath;  that  a  minority  should  seriously  ask  them- 
selves whether  they  may  not  reasonably,  and  ought  not  to,  doubt  the 
correctness  of  a  judgment  which  is  not  concurred  in  by  most  of  those 
with  whom  they  are  associated,  and  distrust  the  weight  or  suflBciency 
of  that  evidence  which  fails  to  carry  conviction  to  the  minds  of  their 
fellows,  is  not  erroneous  as  invading  the  province  of  the  jury,  or  at- 
tempting to  dictate  to  them  the  manner  in  which  they  should  conduct 
their  deliberations.     (S.  D.)     State  v.  Egland,  1066. 

LANDLORD  AND  TENANT. 
Fitness  of  Premises — Fraud — Damages. 

1.  LANDLORD  AND  TENANT — Fraud  of  Landlord— Damages.— 
A  tenant,  by  remaining  in  possession,  waives  the  right  to  rescind  the 
lease  for  fraud  or  deceit  of  the  landlord,  whereby  he  was  induced  to 
enter  into  the  lease,  but  he  does  not  thereby  waive  his  claim  for  dam- 
ages occasioned  by  the  fraud.     (Mich.)     Morton  v.  Hanes,  566. 

2.  LANDLORD  AND  TENANT — Fraud  —  Recoupment  of  Dam- 
ages.— In  an  action  for  rent  under  a  lease  the  tenant  may  »how  fraud 
and  deceit  of  the  landlord,  whereby  he  was  induced  to  enter  into  the 
lease,  and  recoup  damages  occasioned  thereby.  (Mich.)  Morton  v. 
Hanes,  566. 

3.  LANDLORD  AND  TENANT — Fitness  of  Premises — Covenants. 
In  the  absence  of  fraud,  there  is  no  implied  covenant  that  premises 
are  fit  for  the  purpose  for  which  they  are  leased.  (Mich.)  Morton 
Y.  Hanes,  566. 

4.  LANDLORD  AND  TENANT — Fitness  of  Premises — Damages.— 
Where  a  landlord  makes  false  or  fraudulent  representations  as  to 
material  facts  not  obvious  to  the  lessee,  or,  knowing  such  facts,  of 
which  the  lessee  is  excusably  ignorant,  conceals  them,  he  may  be  held 
liable  to  the  lessee  for  damages  incurred  in  consequence  thereof  in 
an  action  for  fraud  and  deceit,  or  the  lessee  may  recoup  such  dam- 
ages in  the  landlord's  suit  for  rent.     (Mich.)     Morton  v.  Hanes,  566. 

Holding  Over, 

5.  LANDLORD  AND  TENANT.— A  Tenant  Holding  Over  more 
than  thirty  days  after  the  expiration  of  his  lease  becomes  a  tenant 
at  will,  and  thirty  days'  notice  in  writing  is  necessary  to  terminate 
the  tenancy.     (Iowa)     Hall  v.  Henninger,  412. 
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6.  LANDLORD  AND  TENANT— Holding  Over  "by  Tenant.— After 
the  death  of  a  lessor,  owning  a  life  estate,  the  tenant,  if  he  continues 
in  possession,  is  one  holding  over  after  the  expiration  of  his  term, 
and  may  be  dispossessed  by  an  action  for  the  recovery  of  real  property 
or  by  an  action  of  forcible  entry  under  the  code.  (Iowa)  Hail  v. 
Henninger,  412. 

7.  LANDLORD  AND  TENANT— Holding  Over  by  Tenant.— After 
the  death  of  a  lessor  owning  a  life  estate,  the  remainderman  may  elect 
to  allow  a  tenant  holding  over  to  remain  subject  to  the  obligation 
to  pay  rent,  or  by  proper  steps  to  oust  him  from  possession.  If  he 
elects  to  allow  the  tenant  to  remain  for  thirty  days,  he  is  not  entitled 
to  either  remedy  until  after  service  of  thirty  days'  notice  to  quit  as 
provided  by  statute.     (Iowa)     Hall  v.  Henninger,  412. 

Note. 

Legacies.     See  Wills. 

LETTERS. 
See  Evidence,  6,  7. 

LIBEL  AND  SLANDER. 

In  General. 

1.  LIBEL — Injury  to  Business. — An  Allegation  of  Special  Damage 
is  not  necessary  in  a  complaint  in  libel  when  the  charges  complained 
of  have  a  tendency  to  injure  the  plaintiff  in  his  trade  or  business. 
Such  charges  are  actionable  per  se.  (Ky.)  Pennsylvania  Iron  Works 
Co.  V.  Vogt  Machine  Co.,  504. 

2.  LIBEL — Malicious  Intent  Presumed — ^Punitive  Damages. — When 
a  letter  is  libelous  per  se,  malicious  intent  in  the  publication  is  pre- 
sumed, and  the  jury  have  a  right  to  find  punitive  damages,  in  their 
discretion.  (Ky.)  Pennsylvania  Iron  Works  Co.  v.  Vogt  Machine 
Co.,  504. 

3.  LIBEL — Damage  Presumed. — ^Where  the  Words  Charged  as 
libelous  are  actionable  per  se,  the  law  presumes  damages.  No  special 
evidence  concerning  them  is  required.  It  is  for  the  jury  to  determine 
what  amount  by  way  of  compensation  shall  be  allowed  for  the  injury. 
(Colo.)     Melcher  v.  Beeler,  273. 

4.  LIBEL — Communication  Invited  by  Plaintiff. — Alleged  defama- 
tory statements  invited  or  procured  by  a  plaintiff  or  person  acting 
for  him  will  pot  support  an  action  for  libel.  (Colo.)  Melcher  v. 
Beeler,  273. 

5.  LIBEL. — ^Prior  and  Contemporaneous  Publications  of  similar 
import  to  those  for  which  damages  are  claimed  in  an  action  for  libel 
are  competent  to  show  malice.     (Colo.)     Melcher  v.  Beeler,  273. 

6.  LIBEL. — Where  Prior  Publications  of  Similar  import  are  ad- 
mitted in  evidence  for  the  purpose  of  showing  malice,  and  the  jury  is 
not  cautioned  to  consider  them  for  that  purpose  only,  an  instruction 
to  the  effect  that  the  jury  may  award  such  damages  as  in  the  exer- 
cise of  its  reasonable  judgment,  "under  all  the  evidence  in  the  case," 
it  may  think  the  plaintiffs  should  have  by  way  of  compensation,  etc., 
is  erroneous.     (Colo.)     Melcher  v.  Beeler,  273. 

Liability  of  Corporation. 

7.  LIBEL. — A  Corporation  is  Responsible  for  a  Libel,  provided 
the  publication  can  be  shown  to  have  been  made  by  one  of  its  ser- 
vants or  agents  in  the  scope  of  his  employment  and  in  the  course 
of  the  business  in  which  he  was  employed.  (Ky.)  Pennsylvania 
Iron  Works  Co.  v.  Vogt  Machine  Co.,  504. 

8.  LIBEL. — The  Facts  That  a  Corporation  Gave  No  Authority  to 
its  agent  to  insert  libelous  statements  written  by  him  as  such  agent, 
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and  that  sucli  were  written  without  its  knowlerJge  and  consent,  do 
not  relieve  it  from  liability,  if  the  wrong  was  done  in  an  effort  to 
obtain  business  for  it.  (Ky.)  Pennsylvania  Iron  Works  Co.  v.  Vogt 
Machine  Co.,  504. 

9.  LIBEL. — Words  Written  of  a  Corporation  by  the  Agent  of 
Another  Corporation  in  a  letter  to  a  third,  to  which  the  first  two  had 
submitted  competing  bids  for  furnishing  an  ice  machine,  which  words 
characterized  the  company  written  about  as  a  second-hand  dealer, 
ignorant  of  how  to  construct  the  needed  article,  foretold  failure  if 
it  tried  to  do  so,  charged  it  with  using  inferior  material  and  employ- 
ing only  "scab"  labor,  and  denied  its  having  "a  mechanic  in  their 
whole  establishment,"  are  libelous.  (Ky.)  Pennsylvania  Iron  Works 
Co.  V.  Vogt  Machine  Co.,  504. 

10.  LIBEL. — Failure  by  a  Corporation  to  Bepudiate  the  libelous 
letter  of  its  agent  immediately  upon  obtaining  knowledge  of  its  pub- 
lication amounts  to  a  ratification.  (Ky.)  Pennsylvania  Iron  Works 
Co.  V.  Vogt  Machine  Co.,  504. 

Privileged  Communications. 

11.  LIBEL — Privileged  Communications — Social  or  Moral  Duty. — 
A  communication  made  bona  fide  upon  any  subject  matter  in  which 
the  party  communicating  has  an  interest,  or  in  reference  to  which  he 
has  a  duty,  is  privileged,  if  made  to  a  person  having  a  corresponding 
interest  or  duty,  although  it  contains  incriminatory  matter  which, 
without  this  privilege,  would  be  actionable;  and  this  though  the  duty 
is  only  a  moral  or  social  duty  of  imperfect  application.  (Colo.) 
Melcher  v.  Beeler,  273. 

12.  LIBEL  —  Privileged  Communications. — The  Falsity  of  State- 
ments of  a  privileged  communication  is  not  sufficient  of  itself  to  raise 
the  inference  that  they  were  maliciously  inspired.  (Colo.)  Melcher 
V.  Beeler,  273. 

13.  LIBEL — Privileged  Communications — Questions  for  Jury. — The 
questions  of  the  good  faith  of  the  defendant  in  making  privileged 
communications,  his  belief  in  the  truth  of  his  statements  and  whether 
or  not  they  were  inspired  by  malice,  are  for  the  jury.  (Colo.) 
Melcher  v.  Beeler,  273. 

14.  LIBEL  —  Privileged  Communications  —  Establishing  Malice. — 
That  a  person  was  actuated  by  malice  in  making  a  defamatory  com- 
munication which  is  privileged  cannot  be  established  alone  by  intro- 
ducing other  privileged  communications,  nor  is  the  latter  admissible 
for  this  purpose  until  there  has  been  some  other  testimony  tending 
to  prove  the  malice  of  the  person  making  the  privileged  communica- 
tion.    (Colo.)     Melcher  v.  Beeler,  273. 

See  Partnership,  2. 

LICENSE. 

1.  LICENSE. — The  Wheel  Tax  Ordinance  of  Chicago  is  not  uncon- 
stitutional for  the  reason  that  it  is  a  revenue  ordinance  and  imposes 
a  penalty  for  its  violation  which  may  be  enforced  by  arrest  and  im- 
prisonment.     (111.)      City  of  Chicago  v.  Morell,  340. 

2.  LICENSE  TO  RUN  AUTOMOBILE  —  Enforcement  by  Fine.— 
The  city  of  Chicago  has  a  right  to  enforce,  by  fine  and  imprisonment, 
the  wheel  tax  ordinance  of  that  city,  which  requires  the  taking  out 
of  a  license  as  a  prerequisite  to  the  running  of  an  automobile  upon 
the  streets  of  that  city.  Such  prosecution  is  not  a  proceeding  to  col- 
lect the  wheel  tax  upon  automobiles,  but  to  collect  the  penalty  imposed 
by  the  ordinance  for  using  an  automobile  without  having  complied 
with  the  ordinance.     (111.)     City  of  Chicago  v.  Morell,  340. 
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LIEN. 
See  Judgments,  5. 
Note. 
Life  Estates.    See  Wills. 

right  of  life  tenant  to  convey  or  mortgage  fee,  114-117. 

right  and  obligation  of  life  tenant  as  to  use  of  property,  118-120. 

LIMITATION  OF  ACTIONS. 

1.  LIMITATIONS  —  Interruption  by  Service  of  Citation. — Pre- 
scription is  not  interrupted  by  the  service  of  citation  on  a  day  of 
public  rest  other  than  Sunday.     (La.)     Eady  v.  Fire  Ins.  Patrol,  511. 

2.  LIMITATIONS  —  Computation  of  Time — Action  for  Death.— 
An  action  for  damages  for  the  death  of  a  person  is  prescribed  by 
one  year  from  the  day  of  the  death.  In  the  computation  of  time,  the 
day  a  quo  is  excluded,  and  the  day  ad  quern  must  have  elapsed.  Thus, 
where  death  occurred  on  June  25,  1905,  citation  served  on  June  25, 
1906,  before  midnight,  will  interrupt  prescription.  (La.)  Eady  v. 
Fire  Ins,  Patrol,  511. 

3.  STATUTE  OF  LIMITATIONS  —  Fraud.— Under  section  382, 
subdivision  5  of  the  code,  an  action  in  equity  based  on  fraud,  even 
where  the  jurisdiction  in  equity  is  only  concurrent  with  that  of  law, 
may  be  brought  at  any  time  within  six  years  after  the  discovery  of 
the  fraud.  Nor  does  the  fact  that  the  ultimate  relief  sought  is  a 
money  judgment  take  the  case  without  the  statutory  provision.  (N. 
Y.)     Lightfoot  V.  Davis,  817. 

4.  STATUTE  OF  LIMITATIONS— Debt  not  Discharged.— While 
tte  statute  of  limitations  may  bar  the  remedy,  it  does  not  cancel  or 
discharge  the  debt.  It  may  operate  to  transfer  title  to  property,  as 
ia  case  of  adverse  possession  of  real  property.  (N.  Y.)  Lightfoot 
T.  Davis,  817. 

See  Adverse  Possession;  Equity,  10. 

LOCAL  OPTION. 

See  Intoxicating  Liquors. 

LOQS  AND  LOGGING. 

See  Timber. 

MAILING  LETTERS. 

See  Evidence,  6,  7. 

MANSLAUGHTER. 

See  Homicide. 

MARRIAGE. 
MARRIAGE — Cohabitation  After  Removal  of  Impediment. — A 
womian  will  be  regarded  as  the  legal  wife  of  a  man  at  the  time  of  his 
death  where,  in  good  faith  and  in  ignorance  of  his  prior  undissolved 
marriage  to  another,  she  married  him  and  cohabited  with  him  during 
the  lifetime  of  the  former  wife  and  after  her  death.  (Brooke,  Ostrander, 
Hooker  and  McAlvay,  JJ.,  dissenting.  (Mich.)  In  re  Fitzgibbons' 
Estate,  570. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

Duty  and  Liability  to  Servant  in  General. 

1.  MASTER  AND  SERVANT— Safe  Place— Assumption  of  Risk. 
At  common  law  the  master  owed  the  servant  the  duty  to  provide  a 
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reasonably  «afe  place  to  work  and  reasonably  safe  appliar.fps  to  work 
with,  and  the  employee  assumed  the  ordinary  risks  of  the  business 
which  he  knew,  or  as  an  ordinary,  careful  and  intelligent  man  ought 
to  have  anticipated;  among  them,  the  likelihood  of  human  infirmity 
in  his  fellow-workmen,  so  that  they  may  be  careless.  (Wis.)  Massy 
V.  Milwaukee  Elec.  Ry.  &  L.  Co.,  1096. 

2.  MASTER  AND  SERVANT— Safe  Place,— A  Promise  Made  by 
the  chief  engineer  to  the  oiler  of  a  private  steam  yacht  to  "fix"  a 
dangerous  place  does  not  render  the  owner  liable  for  injuries  to  the 
oiler  subsequently  by  reason  of  the  place  not  being  made  safe.  (Pa.) 
Hollis  V.  Widener,  1010. 

S.  MASTER  AND  SERVANT— Warning  of  Danger.— In  addition 
to  using  precaution  to  furnish  servants  a  safe  place  to  work,  the 
master  must  warn  them  of  secret  dangers,  and  it  does  not  absolve  him 
to  show  that  they  could  not  have  avoided  the  danger  had  they  known 
of  it.     (N.  H.)     Blaisdell  v.  Davis  Paper  Co.,  735. 

4.  MASTER  AND  SERVANT— Unexploded  Blast.— Where  a  ser- 
vant is  injured  by  the  explosion  of  dynamite,  which  had  failed  to 
explode  in  a  blast,  while  removing  dirt  loosened  by  the  blast,  the 
question  of  the  negligence  of  the  master  should  be  left  to  the  jury 
in  the  absence  of  evidence  of  careful  inspection  and  the  use  of 
every,  precaution  human  ingenuity  could  suggest,  and  of  warning 
to  the  workmen.     (N.  H.)     Blaisdell  v.  Davis  Paper  Co.,  735. 

5.  MASTER  AND  SERVANT  —  Right  to  Rely  on  Customary 
Methods. — An  employee  has  a  right  to  rely  upon  the  continued  observ- 
ance of  proper  and  customary  methods  of  conducting  a  particular 
business.     (Ind.)     Inland  Steel  Co.  v.  Yedinak,  389. 

6.  MASTER  AND  SERVANT— Assumed  Risk— Violation  of  Stat- 
ute.— A  master  may  not  rightfully  invoke  the  principle  of  assumed 
risk  to  defeat  an  action  for  injuries  caused  by  his  violation  of  a 
specific  statutory  mandate  or  prohibition.  (lud.)  Inland  Steel  Co. 
V.  Yedinak,  389. 

Minor  Employees — Statutes. 

7.  MASTER  AND  SERVANT. — Misrepresentation  of  Age  by  an 
Infant  when  seeking  employment  is  no  defense  to  the  master  who 
employs  him  under  the  age  fixed  by  a  statute  and  in  violation  of  its 
provisions.     (Ind.)     Inland  Steel  Co.  v.  Yedinak,  389. 

8.  MASTER  AND  SERVANT — Minor — Violation  of  Statute — Con- 
tributory Negligence. — A  complaint  by  a  boy  thirteen  years  old,  em- 
ployed in  a  factory  in  violation  of  law,  showing  that  by  reason  of 
exhaustion  occasioned  by  excessive  labor  he  fell  asleep  in  a  position, 
not  ordinarily  dangerous,  where  he  was  injured  by  the  defendant 
moving  cars  contrary  to  its  usual  custom,  does  not  show  a  case  of  con- 
tributory negligence.     (Ind.)     Inland  Steel  Co.  v.  Yedinak,  389. 

9.  MASTER  AND  SERVANT— Minor  —  Violation  of  Statute.— 
The  employment  of  a  child  of  tender  years  and  subjecting  him  to  ex- 
cessive hours  of  labor  in  violation  of  a  statute,  and  the  running  of 
cars  at  unusual  times  whereby  he  is  injured,  constitute  a  violation  of 
the  master's  duty  not  only  to  the  servant  but  to  the  state  as  well. 
(Ind.)     Inland  Steel  Co.  v.  Yedinak,  389. 

10.  MASTER  AND  SERVANT— Minor.-The  Violation  of  Statutes 
prohibiting  the  employment  of  children  and  fixing  hours  of  labor  con- 
stitutes negligence  per  se,  but  to  make  such  negligence  actionable  it 
must  be  a  proximate  cause  of  the  injury  for  which  the  action  is 
brought.     (Ind.)     Inland  Steel  Co.  v.  Yedinak,  389. 

11.  MASTER  AND  SERVANT— Minor— Duty  to  Instruct  and  Cau- 
tion.— A  master  must  give  to  a  young  and  inexperienced  servant  such 
instruction  and  caution  regurdinjj  the  dangers  of  his  employment  as 
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are  reasonably  calculated  to  enable  him  to  avoid  injury.  This  duty 
becomes  imperative  and  inflexible  when  the  servant  is  forbidden  by 
law  to  assume  the  hazard  to  which  he  is  exposed.  (Ind.)  Inland 
Steel  Co.  V.  Yediuak,  389. 

12.  MASTER  AND  SERVANT— Minors— Violation  of  Statute.— 
Allegations  Showing  a  violation  of  the  terms  of  a  statute  prohibiting 
the  employment  of  a  minor  in  a  certain  business,  and  requiring  him 
to  work  a  number  of  hours  in  excess  of  the  maximum  fixed  by  law, 
are  sufficient  to  show  negligence  per  se,  in  an  action  for  personal  in- 
juries received  during  such  employment.  (Ind.)  Inland  Steel  Co.  v. 
Yediuak,  389. 

13.  MASTER  AND  SERVANT— Minor— Violation  of  Statute.— A 
master  who,  in  violation  of  a  statute,  employs  an  infant  for  an  ex- 
cessive number  of  hours  has  an  exceptional  responsibility  for  the  care 
of  the  infant  cast  upon  him,  and  must  anticipate  the  happening  of 
accidents  and  give  warning  and  take  precautions  commensurate  with 
the  danger  to  be  apprehended.  (Ind.)  Inland  Steel  Co.  v.  Yedinak, 
389. 

14.  MASTER  AND  SERVANT— Minor— Violation  of  Statute.— The 
employer  of  a  child  in  violation  of  a  specific  statute  cannot  screen 
himself  from  liability  for  an  injury  sustained  by  the  child  in  the  ser- 
vice, because  the  injury  was  occasioned  through  such  negligence,  im- 
prudence or  childish  traits  as  gave  rise  to  the  statute,  (ind.)  In- 
land Steel  Co.  V.  Yedinak,  389. 

Fellow-servants. 

15.  FELLOW-SERVANTS— Chief  Engineer  and  Oiler  on  Yacht.— 
The  higher  order  of  employment  of  the  chief  engineer  of  a  private 
yacht  over  that  of  the  oiler  does  not  of  itself  make  the  holders  of  the 
two  positions  other  than  fellow-servants  of  the  owner.  (Pa.)  Hollis 
v.  Widener,  1010. 

16.  FELLOW-SERVANTS — Association  Theory. — In  applying  the 
fellow-servant  rule  the  Kentucky  courts  adopt  the  "association  the- 
ory," by  which  the  master  is  excused  in  cases  only  where  the  ser- 
vants were  so  engaged  and  situated  at  the  time  of  the  injury  that 
each  by  carefulness  and  attention  to  the  performance  of  his  duties 
might  have  protected  himself  from  the  effects  of  other's  negligence. 
(Ky.)     Louisville  Ry.  Co.  v.  Hibbitt,  464. 

17.  FELLOW-SERVANTS.— A  Servant  Assumes  the  Risk  of  being 
injured  by  a*  fellow-servant  only  when  the  two  labor  together  in  a 
common  employment,  each  being  so  situated  that  he  can  observe  the 
acts  and  conduct  of  the  other.  (Ky.)  Louisville  Ey.  Co.  v.  Hibbitt, 
464. 

18.  FELLOW-SERVANTS — Unreasonableness  of  Doctrine.— Nearly 
all  of  the  courts  seem  to  recognize  that  the  fellow-servant  doctrine 
is  a  harsh  and  unreasonable  rule,  and  yet  one  that  is  so  firmly  fixed 
in  the  jurisprudence  of  the  country  that  it  cannot  well  be  gotten 
rid  of  except  by  legislation.  (Ky.)  Louisville  Ey.  Co.  v.  Hibbitt, 
464. 

19.  FELLOW-SERVANTS. — The  Motormen  of  Two  Trolley  Cars, 
one  of  which  collides  with  the  other,  are  not  fellow-servants  so  as 
to  exempt  from  liability  the  master  in  an  action  by  one  of  the 
motormen  for  injuries  caused  by  the  collision.  (Ky.)  Louisville  Ey. 
Co.  V.  Hibbitt,  464. 

20.  MASTER  AND  SERVANT— Fellow-servants— Electrical  Indus- 
tries.— In  such  employments  as  the  electrical  industries,  where  con- 
stantly employees  must  work  in  places  which  are  rendered  safe  or 
unsafe  by  other  agents  or  employees  hired  to  do  the  determining  act 
for  the  very  purpose  of  creating  the  safety,  with  whom  the  exposed 


Index— Vol.  139.  1195 

workmen  have  no  contact  or  community  save  being  employed  to  carry 
on  the  general  business  of  the  master,  the  two  employees  cannot  be 
considered  fellow-servants.  (Wis.)  Massy  v.  Milwaukee  Elec.  Ey.  & 
h.  Co.,  1096. 

21.  MASTER  AND  SERVANT— Switch  Attendant  and  Lineman 
not  Fellow-servants. — A  distinct  and  independent  employee  to  whom 
is  delegated  the  duty  to  disconnect  and  make  safe  the  wires  of  an 
electrical  industry  on  which  others  must  work  is  ordinarily  a  vice- 
principal,  not  a  fellow-servant  with  the  linemen  and  other  like  work- 
men.    (Wis.)     Massy  v.  Milwaukee  Elec.  Ey.  &  L.  Co.,  1096. 

Wages — Discharge  of  Servant. 

See   Commerce,   5;    Constitutional   Law,    15-26. 

22.  MASTER  AND  SERVANT— Action  for  Compensation — Install 
ments. — A  Discharged  Servant  who  would  recover  of  his  employer  upon 
a  contract  under  which  his  services  were  to  be  paid  for  in  periodical 
installments  must  bring  his  action  for  all  the  installments  due  at  the 
time;  otherwise  he  waives  those  due  and  unsued  for.  (Pa.)  Strad- 
ley  v.  Bath  Portland  Cement  Co.,  993. 

23.  MASTER  AND  SERVANT — Statute  Regulating  Payment  of 
Wages. — ^A  statute  providing  that  the  employees  of  a  steam  surface 
railroad  company  shall  be  paid  semi-monthly  and  in  cash,  and  inflict- 
ing a  penalty  for  a  violation  thereof,  operates  as  a  restraint  upon 
the  freedom  of  such  corporations  to  make  any  contract  to  pay  the 
wages  of  their  employees  otherwise  than  semi-monthly  and  in  cash. 
(N.  Y.)     New  York  Cent.  etc.  E.  E.  Co.  v.  Williams,  850. 

Interference  With  Eight  of  Employment. 

24.  EMPLOYMENT — Liability  for  Interference. — One  who,  with 
intent  to  deprive  another  of  employment,  makes  false  statements  re- 
garding him,  is  liable  for  the  damage  occasioned  thereby.  (N.  H.) 
Huskie  v.  Griffin,  718. 

25.  EMPLOYMENT — Interference. — A  Statement  of  the  Truth, 
made  for  the  sole  purpose  of  damaging  a  person  by  causing  a  third 
person  to  refuse  to  further  deal  with  or  employ  him,  is  actionable  if 
damage  ensues.     (N.  H.)     Huskie  v.  Griffin.  718. 

26.  EMPLOYMENT. — Malice  in  Interfering  With  Another's  right 
to  employment  and  preventing  his  employment  may  be  inferred  from 
the  proved  absence  of  other  motive  for  the  act  done,  and  in  case  there 
is  a  sufficient  justifiable  motive,  it  may  still  be  proved  that  in  fact 
malice  was  the  moving  force.     (N.  H.)     Huskie  v.  Griffin,  718. 

27.  EMPLOYMENT.— Justification  for  Interference  With  Another's 
right  to  employment  may,  in  the  absence  of  the  elements  of  fraud  and 
malice,  be  placed  upon  the  ground  that  it  was  reasonable  under  all 
the  circumstances  of  the  case,  and  the  issue  thereby  raised  is  one  of 
fact.     (N.  H.)     Huskie  v.  Griffin,  718. 

28.  EMPLOYMENT. — A  Malicious  Wish  to  Injure  a  person  cannot 
constitute  a  justification  for  an  interference  with  his  right  to  employ- 
ment.    (N.  H.)     Huskie  v.  Griffin,  718. 

Liability  of  Master  to  Stranger  for  Servants  Acts. 

29.  MASTER'S  LIABILITY  to  Stranger  for  Servant's  Acts.- The 
test  to  determine  whether  a  master  is  liable  to  a  stranger  for  the 
consequences  of  his  servant's  misconduct  is  to  inquire  whether  the 
latter  was  doing  what  he  was  employed  to  do  at  the  time  he  caused 
the  injury  complained  of.  If  he  was  not  acting  within  the  scope  of 
his  em))lnvment,  the  master  is  not  liable.  (N.  H.)  Danforth  v. 
Fisher,  670. 
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so.    A  MA8TEB  IS  NOT  LIABLE  for  an  Injury  Caused  bj  the 

negligence  of  a  servant  using  his  property  without  his  knowledge  or 
consent  and  outside  the  scope  of  the  servant's  duty.  (N.  H.)  I>an- 
forth  r.  Fisher,  670. 

31.  A  MASTER  IS  NOT  LIABLE  to  a  Third  Person  for  injury  by 
a  servant,  known  to  him  to  be  unskillful  and  careless,  where  the 
injury  was  not  inflicted  in  the  course  of  the  servant's  employment, 
and  such  employment  was  not  the  cause  of  the  injury.  (N.  H.)  Dan- 
forth  V.  Fisher,  670. 

See  Constitutional  Law,  15-26. 
Note. 
Master  and  Servant,  constitutionality  of  statutes  relating  to  wages,  63. 

MECHANICS'  LIENS. 
MECHANICS'  LIENS.— Title  of  Statute  Excludes  Contractors 
and  Subcontractors. — The  "mechanic's  liens  law"  (Burns  Rev.  Stats, 
1908,  sec.  8305,  Acts  1889,  p.  257,  sec.  6)  only  embraces  mechanics, 
laborers,  and  materialmen,  and  does  not  include  contractors  or  sub- 
contractors, for  the  reason  that  they  are  not  within  the  scope  of  the 
title  of  the  act.     (Ind.)     Korbly  v.  Loomis,  379. 

MERCHANT'S  LIABILITY. 

See  Negligence,  10-12. 

MINES  AND  MINERALS. 

1.  MINERALS — Effect  of  Severance  from  Surface  Ownership. — 

Where  there  has  been  a  severance  of  oil,  gas  and  minerals  from  the 
surface,  in  respect  of  the  ownership,  the  separate  ownership  of  these 
minerals  constitutes  an  interest  or  estate  in  land.  (Pa.)  Rockwell 
V.  Warren  County,  1006. 

2.  MINING  CLAIMS — Citizenship  of  Original  Locators. — In  an 
action  to  determine  adverse  claims  to  a  mining  claim,  brought  by  a 
grantee  of  an  original  locator,  the  right  of  the  original  locator,  such 
as  citizenship  or  declaration  of  intention  to  become  a  citizen,  must  be 
shown  by  the  grantee.  (Colo.)  Duncan  v.  Eagle  Rock  Gold  Min. 
etc.  Co.,  288. 

3.  MINING  CLAIMS  —  Location  Certificates. — Certainty  of  De- 
scription is  required  in  a  location  certificate,  and  in  locating  the  claim 
that  for  which  the  certificate  calls  must  alone  be  used.  (Colo.)  Dun- 
can V.  Eagle  Rock  Gold  Min.  etc.  Co.,  288. 

4.  MINING  CLAIMS  —  Assessment  Work  —  Group  Claims. — To 
make  work  done  outside  the  surface  boundaries  of  a  claim  apply  to 
it,  the  work  must  have  been  done  for  the  express  purpose  of  benefit- 
ing such  claim,  and  for  its  development,  and  the  question  of  such 
intent  is  a  material  issue.  (Colo.)  Duncan  v.  Eagle  Rock  Gold  Min. 
etc.  Co.,  288. 

5.  MINING  CLAIMS  —  Group  Claims. — Apportionment  of  Work 
intended  to  aid  in  the  development  of  a  group  of  claims  cannot  be 
made  between  the  several  claims.  The  improvement  constitutes  a  dis- 
tinct entity.     (Colo.)     Duncan  v.  Eagle  Rock  Gold  Min.  etc.  Co.,  288. 

6.  MINING  CLAIMS. — Proceedings  to  Obtain  Title  to  mining 
property  are  in  the  nature  of  "inquest  of  ofiice."  The  sovereign  is  a 
party  to  the  proceeding,  which  is  a  direct  one  for  the  procurement 
of  title,  and  the  objection  of  alienage  is  based  solely  upon  the  right 
of  the  government  to  interpose  the  fact  of  alienage  as  a  bar  to  pro- 
curing or  holding  an  interest  in  realty.  (Colo.)  Duncan  v.  Eagle 
Rock  Gold  Min.  etc.  Co.,  288. 
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7.  MININO  CLAIMS — Adverse  Proceeding — ^Essential  Evidence. — 
In  a  proceeding  to  determine  an  adverse  to  a  mining  claim  it  is  in- 
cumbent upon  the  plaintiff  to  clearly  establish  th«  segregation  from 
the  public  domain  and  the  appropriation  of  the  particular  territory 
claimed.  Production  in  evidence  of  certificates  of  location,  in  accord- 
ance with  law,  covering  or  including  the  particular  territory  in  dis- 
pute is  essential.  (Colo.)  Duncan  v.  Eagle  Eock  Gold  Min.  etc.  Co., 
288. 

8.  MINING  CLAIMS — ^Adverse  Proceeding — Issues  and  Burden  of 
Proof. — In  adverse  proceeding  the  parties  must  bring  forward  proof 
of  every  material  fact  necessary  to  sustain  the  validity  of  their  re- 
spective claims,  including  the  doing  of  the  requisite  assessment  work. 
(Colo.)     Duncan  v.  Eagle  Rock  Gold  Min.  etc.  Co.,  288. 

9.  MINING  CLAIMS.  —  Discovery  and  Appropriation  are  the 
source  of  title  to  mining  claims,  and  assessment  or  development  work 
is  the  condition  of  their  continued  possession,  provided  the  location 
is  valid  and  complete.     (Cal.)     McLemore  v.  Express  Oil  Co.,  147. 

10.  MINING  CLAIMS — ^Necessity  of  Discovery. — A  Mining  Loca- 
tion is  valid  and  complete  only  when  after  compliance  with  other 
requirements  a  discovery  of  valuable  minerals  in  place  has  been  made. 
(Cal.)     McLemore  v.  Express  Oil  Co.,  147. 

11.  MINING  CLAIMS — Necessity  of  Actual  Possession. — Where  a 
mining  claim  is  held  under  a  mining  location,  and  assessment  work 
has  been  done  on  it  sufficient  to  satisfy  the  national  statute  in  that 
regard,  actual  possession  is  no  more  necessary  for  the  protection  of 
the  title  than  it  would  be  in  the  case  of  any  other  description  of 
grant  from  the  United  States.  (Cal.)  McLemore  v.  Express  Oil  Co., 
147. 

12.  OIL  LANDS  —  Location  —  Discovery. — The  Act  of  Congress 
whereby  the  locating  of  claims  to  oil  lands  was  made  to  be  regulated 
by  the  laws  relating  to  placer  mining  claims  gravely  embarrassed 
the  courts  as  well  as  the  locators,  since  in  locating  a  mining  claim 
discovery  is  required  as  an  initial  step,  whereas  great  length  of  time 
necessarily  is  consumed  in  efforts  to  discover  an  oil  deposit.  (Cal.) 
McLemore  v.  Express  Oil  Co.,  147. 

13.  OIL  LANDS — Location — Boundaries  and  Discovery. — In  view 
of,  on  the  one  hand,  the  requirement  of  discovery  as  an  initial  step 
in  locating  validly  a  placer  mining  claim,  and,  on  the  other  hand,  the 
long  time  consumed  necessarily  in  discovering  an  oil  deposit,  the 
placer  mining  law  becomes  available  to  the  oil  claim  locator  only 
through  his  being  permitted  to  mark  his  boundaries  and  post  and 
record  his  notice,  and  being  protected  in  possession  while  prosecuting 
with  diligence  his  work  toward  discovery.  (Cal.)  McLemore  v.  Ex- 
press Oil  Co.,  147. 

14.  OIL  LANDS — Eights  of  Locator  Prior  to  Discovery. — Having 
made  his  location  in  good  faith,  one  who  maintains  possession  of 
an  oil  land  claim  and  diligently  pushes  on  toward  a  discovery  is 
protected  against  all  forms  of  forcible,  fraudulent,  surreptitious  or 
clandestine  entries  or  intrusions;  still  his  location  remains  incom- 
plete and  merely  inchoate  until  perfected  by  actual  discovery.  (Cal.) 
McLemore  v.  Express  Oil  Co.,  147. 

15.  OIL  LANDS — Vested  Rights  Prior  to  Discovery. — Until  the 
perfection  of  the  inchoate  and  incomplete  location  by  actual  discov- 
ery, the  locator  of  a  mining  claim  has  no  vested  rights  which  Con- 
gress is  obliged  to  recognize,  and  it  may  change  its  jiolicy  in  regard 
to  the  lands  to  the  extent  even  of  excluding  from  them  the  diligent 
operator  who  has  not  made  discovery.  (Cal.)  McLemore  v.  Exprosj 
Oil  Co.,  147. 
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la  OIL  LANDS. — The  Diligent  Prosecution  of  Work  Toward  Dis- 
covery required  of  the  locator  of  an  oil  land  claim,  contemplates,  not 
assessment  work  or  the  looking  about  for  capital  to  push  the  enter- 
prise or  any  attempted  holding  through  the  presence  on  the  land  of 
cabin,  lumber  pile  or  unused  derrick,  but  just  the  diligent,  continuous 
prosecution  of  the  work  itself,  with  the  expenditure  of  whatever 
money  may  be  necessary,  to  the  end  in  view;  and  where  the  locator's 
"diligent  prosecution  of  work"  is  not  within  such  contemplation  the 
land  concerned  is  open  to  homestead  entry.  (Cal.)  McLemore  v. 
Express  Oil  Co.,  147. 

See  Mines  and  Minerals,  2;  Taxation,  8,  9. 
Note. 

Mining  Claims,  association  placer  claim,  sufficiency  of  single  discovery 
for,  165,  166. 
discovery  shaft,  time  of  sinking,  local  statutes,  164. 
discovery  of  mineral,  federal  laws  applicable,  155,  156. 
discovery  of  mineral,  whether  a  prerequisite  to  claim,  159-162. 
discovery  of  mineral,  purpose  and  necessity  of,  160,  161. 
discovery  of  mineral,  locator  not  a  trespasser  prior  to,  162. 
discovery  of  mineral,  whether  may  be  by  agent,  162. 
discovery  of  mineral,  presumption  favoring  from  long-standing  lo- 
cation, 162. 
discovery  of  mineral,  estoppel  to  deny,  162. 
discovery  of  mineral,  subsequent  richness  of  mine  as  evidence  of, 

162. 
discovery  of  mineral,  time  of  with  respect  to  other  locatory  acts, 

162-164. 
discovery  of  mineral,  two  locations  based  on  one  discovery,  164. 
discovery  of  mineral,  single  discovery  for  association  placer  claim, 

165,  166. 
discovery  of  mineral,  whether  must  be  followed  by  other  locatory 

acts,  167. 
discovery  of  mineral,  what  is  in  general,  167-173. 
discovery  of  mineral,  existence  of  mineral  must  be  more  than  con- 
jectural, 172. 
discovery  of  mineral,  what  is,  surface  conditions  and  indications, 

173. 
discovery  of  mineral,  what  is,  float  ore,  173. 

discovery  of  mineral,  what  is,  pockets  and  bunches  of  mineral,  173. 
discovery  of  mineral,  what  is,  oil  seepages,  174. 
discovery*  of  mineral,  what  is,  sandstone,   shale   and   other   forma- 
tions, 174. 
discovery  of  petroleum,  what  is,  174-177. 
discovery  of  mineral,  what  is,  formations    in    particular    districts, 

177-179. 
discovery  of  mineral,  what  is,  blind  lode,  179. 
discovery  of  mineral,  richness  of  adjoining  claims  in  aid  of,  179- 

184. 
discovery  of  mineral,  whether  pay  ore  or  gravel  must  be  found, 

181-183. 
discovery  of  mineral,  effect  of  assays  in  ascertaining,  183. 
discovery  of  mineral,  placer    claims    over   ancient   channels,   180- 

184. 
discovery  of  mineral,  contest    between    mineral    and    nonmineral 

claimants,  184. 
discovery  of  mineral,  rights  of  locator  prior  to,  185-199. 
discovery  of  mineral,  diligent  prosecution  of  work,  187. 
discovery  of  mineral,  two  locators  on  ground  by  consent,  priority, 

188. 
discovery  of  mineral,  withdrawal  of  land  from  entry  before,  199. 
discovery  of  mineral,  transfer  of  location  prior  to,  199. 
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Mining  Claims,  discovery  of  mineral  on  lands  entered  under  non- 
mineral  entries  or  grants,  192-195. 

discovery  of  mineral  after  final  proof  by  homestead  or  other  non- 
mineral  claim,  192-195. 

discovery  of  mineral  on  abandoned  claim,  whether  can  serve  for 
location  of  additional  ground,  165. 

discovery  of  one  kind  of  mineral,  with  valid  location,  carries  all 
other  minerals,  165. 

discovery  of  mineral  within  national  forest,  right  of  land  depart- 
ment to  investigate,  166. 

discovery  of  mineral  as  question  of  fact,  184, 

entry,  meaning  of  term,  190. 

estate  acquired  by  locator,  158,  159. 

federal  mining  law,  purpose  of  and  difficulties  in  applying  to  dis- 
coveries, 155. 

forest  reserve,  discovery  of  mineral  within,  166. 

forest  reserve,  land  selected  as  lieu  land  under  act  of  1897,  195. 

locations,  whether  two  may  be  based  on  one  discovery,  164. 

location,  discovery,  when  made,  relates  to  time  of  commencing 
work,  185. 

location,  right  to  initiate  on  land  entered  by  or  in  possession  of 
others,  188-196. 

location,  forest  reserve,  land  selected  as  lieu  land  under  act  of 
1897,  195. 

location  on  lands  entered  under  nonmineral  entries  or  grants,  192. 

locators,  rights  and  estate  created  by,  157-159. 

locator  need  not  be  first  discoverer  of  mineral,  162. 

locator's  rights  prior  to  discovery,  185-199. 

oil,  what  constitutes  discovery,  174. 

placer  claim^  prospecting  to  locate  lode  claim  thereon,  189,  190. 

possession,  right  of  prospector  to  take  and  hold  prior  to  discovery, 
185,  186. 

possessory  rights  prior  to  discovery,  right  to  protection,  186. 

title  acquired  by  locator,  158,  159. 

transfer  of  location  prior  to  discovery  of  mineral,  199. 

withdrawal  of  land  from  entry  before  discovery  of  mineral,  199. 

work  of  discovery,  diligent  prosecution  of,  187,  188. 

MISCEGENATION. 
MISCEGENATION.— The  Words  "a  Person  of  the  Negro  or 
black  race,"  as  used  in  section  1  of  Act  No.  87  of  1908,  making  con- 
cubinage between  such  person  and  a  person  of  the  Caucasian  race  a 
felony,  mean  a  negro,  properly  so  called,  and  do  not  include  an 
octoroon.     (La.)     State  v.  Treadaway,  514, 

MONOPOLY. 

See  Contracts,  17-19;  Telegraphs  and  Telephones,  7,  8. 

MORTGAGES. 

1.  MORTGAGES — Enjoining  Execution  of  Power  of  Sale. — Equity 
will  enjoin  the  execution  of  a  power  of  sale  contained  in  a  mortgage 
only  when  the  enforcement  of  the  mortgage  would  be  against  good 
conscience,  and  would  work  great  and  irreparable  injury.  (Ala.) 
Caldwell  v.  Caldwell,  48. 

2.  MORTGAGES — Enjoining  Execution  of  Power  of  Sale. — Equity 
will  not  enjoin  the  execution  of  a  power  of  sale  in  a  mortgage  until 
an  unliquidated  demand  due  from  the  respondent  to  the  complainant 
can  be  ascertained  and  set  off,  in  the  absence  of  an  allegation  of  the 
defendant's  insolvency,  or  other  special  equity;  and  the  defendant's 
refusal  to  accept  a   conveyance   of   the   properly   in   full   discharge   of 
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the  debt  does  not  arm  the  complainant  with  any  special  equity. 
(Ala.)     Caldwell  v.  Caldwell,  48. 

Note. 

Mortgage,  right  of  life  tenant  under  will  to  encumber  fee,  116. 

MUNICIPAL  CORPORATIONS. 

City  Ckmncil — Voting — Minutes  of  Proceedings. 

1.  MUNICIPAL  CORPORATIONS  —  City  Council  —  Voting— Min- 
utes of  Proceedings. — Where  the  city  council  of  a  municipality  is 
composed  of  eight  members,  and  it  app'^ars  from  the  minutes  of  a 
meeting  that  the  eight  members  voted  in  favor  of  a  resolution  relat- 
ing to  a  public  improvement,  this  is  equivalent  to  stating  that  eight 
members  voted  "yea,"  and  there  is  a  substantial  and  sufficient  compli- 
ance with  Eevised  Political  Code  of  South  Dakota,  section  1209,  re- 
quiring a  yea  and  nay  vote  to  be  taken  upon  any  resolution  declaring 
the  necessity  of  a  public  improvement.  (S.  D.)  Whittaker  v.  Dead- 
wood,  1076. 

Ordinances. 

2.  MUNICIPAL  ORDINANCE— Source  of  Power  to  Enact.— An 
ordinance  may  derive  its  validity  from  several  diflferent  grants  of 
power.  Its  validity  does  not  necessarily  depend  upon  any  single 
clause  or  section  of  the  statute  concerning  the  power  of  the  munici- 
pality to  legislate  upon  the  subject  covered  by  the  ordinance.  (111.) 
Goodrich  v.  Busse,  335. 

3.  MUNICIPAL  CORPORATIONS — Ordinances — Change  of  Bound- 
aries.— A  municipal  law  or  ordinance  designed  for  a  city  at  large 
operates  throughout  its  actual  boundaries,  whatever  they  are,  and  is 
not  affected  by  the  fact  that  these  are  enlarged  from  time  to  time. 
(Mich.)     People  v.  Detroit  United  Ry.,  582, 

4.  ORDINANCE — Publication. — When  a  Statute  Requires  that  a 
municipal  ordinance  be  published  a  stated  number  of  times,  the  or- 
dinance, in  the  absence  of  an  express  provision  to  the  contrary,  does 
not  await  the  last  publication  in  order  to  become  operative.  (Cal.) 
Gay  V.  Engebretsen,  67. 

Streets  in  General. 

5.  STREIjTS— Title  Acquired  by  Condemnation  Proceedings. — The 

acquisition  of  a  street  by  condemnation  proceedings  leaves  the  fee  to 
the  center  of  the  street  in  the  abutting  owners,  subject  to  the  ease- 
ment held  by  the  city  for  the  use  of  the  public.  (111.)  Sears  v.  Chi- 
cago, 319. 

6.  STREETS — Dedication — Recording  Plat. — If  title  to  the  streets 
of  a  city  is  acquired  by  dedication  of  the  owner  in  accordance  with 
the  statute  relating  to  plats,  the  acknowledgment  and  recording  of 
such  plat  have  the  effect,  both  in  law  and  equity,  of  conveying  a  fee 
to  the  city  of  such  portions  of  the  premises  platted  as  are  noted  on 
the  plat  as  donated  to  the  public.     (111.)     Sears  v.  Chicago,  319. 

7.  STREETS — Held  in  Trust  for  the  Public— Whatever  title  a 
city  has  in  its  streets  is  held  in  trust  for  the  public,  whether  it  owns 
the  fee  or  only  an  easement.  The  primary  object  of  the  trust  is  the 
interest  of  the  public,  which  must  always  be  paramount  to  all  other 
interests.     (111.)     Sears  v.  Chicago,  319. 

8.  STREETS — Encroachment  upon  Rights  of  Public. — A  city  can- 
not grant  away  the  rights  of  the  public  in  its  streets,  nor  can  such 
rights  be  encroached  upon  by  private  individuals,  with  or  without  the 
consent  of  the  municipality,  to  the  detriment  of  the  superior  rights 
of  the  public.     (lU.)     Sears  v.  Chicago,  319. 
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9.  STREETS — Use  not  Inconsistent  Witli  Public  Purpose. — A  city 
may,  under  the  power  of  exclusive  control  of  its  streets,  allow  any 
use  of  them  which  is  not  inconsistent  with  the  public  objects  for 
which  they  are  held,  and  may  regulate  such  use  and  fix  a  reasonable 
compensation  to  be  paid  for  the  same.     (111.)     Sears  v.  Chicago,  319. 

10.  STREETS — Power  of  City  to  Control  and  Regulate. — Where  a 
city  owns  the  fee  to  its  streets,  its  power  with  respect  to  the  control 
and  regulation  of  them  is  subject  to  no  limitation  except  that  the 
exercise  thereof  shall  be  reasonable  and  in  a  manner  to  safeguard  the 
paramount  right  of  the  public  to  the  free  and  unobstructed  use  of  the 
street  for  the  purpose  for  which  it  was  dedicated.  (111.)  Sears  v. 
Chicago,  319. 

Streets — Use  by  Abutting  Owner. 

11.  STREETS. — ^An  Abutting  Lot  Owner  on  a  Street  which  has 
been  dedicated  to  the  public  in  accordance  with  the  statute  has  the 
right  of  ingress  and  egress,  and  an  easement  for  light  and  air  in 
addition  to  the  right  to  use  the  street  in  common  with  all  other  per- 
sons, but  he  has  no  right  to  an  exclusive  appropriation  of  the  street, 
either  on  the  surface  or  above  or  below  it,  without  the  consent  of  the 
municipality.     (111.)     Sears  v.  Chicago,  319. 

12.  STREETS — ^Use  by  Abutting  Owner  Who  Holds  Fee. — An  abut- 
ting lot  owner  wno  owns  the  fee  to  the  center  of  the  street  has  the 
right  to  make  any  reasonable  use  of  the  same  which  does  not  interfere 
with  the  full  enjoyment  of  the  easement  that  is  held  for  the  use  of  the 
public;  and  the  city  cannot  compel  him  to  pay  for  thus  using  his  own 
property.     (111.)     Sears  v.  Chicago,  319. 

13.  STREETS — Private  Use  by  Abutting  Owner. — The  title  of  an 
abutting  owner  to  the  center  of  the  street,  where  the  city  does  not 
own  the  fee,  is  not  a  contingent  interest,  or  a  mere  expectancy,  but  is 
a  present  subsisting  ownership  of  the  fee,  subject  to  the  easement  of 
the  public,  which  he  may  subject  to  any  private  use  he  sees  fit,  in 
connection  with  his  premises,  which  is  consistent  with  the  dominant 
rights  of  the  public  in  the  easement.     (111.)     Sears  v.  Chicago,  319. 

Use  of  SubsidewalTc  Space, 

14.  STREETS — ^Use  of  Subsidewalk  Space. — An  Ordinance  provid- 
ing that  no  person  shall  use  space  underneath  the  surface  of  a  street, 
or  construct  or  maintain  any  structure  thereunder,  without  a  permit 
from  the  city;  that  every  applicant  for  a  permit  shall  file  a  bond  to 
save  the  city  harmless  from  any  claim  for  damages  arising  out  of  the 
use  of  such  space  or  structure;  and  that  a  stated  compensation  shall 
be  paid  for  such  use,  is  valid  when  applied  to  the  owners  of  lots 
located  upon  streets  in  which  the  city  owns  the  fee,  but  cannot  be 
enforced  against  the  owners  of  lots  abutting  upon  streets  wherein  the 
city  has  only  an  easement.     (Ill-)     Sears  v.  Chicago,  319. 

Streets — Obstruction. 

15.  PUBLIC  STREETS— JDuty  to  Keep  Unobstructed.— The  charter 
of  the  city  of  New  Orleans  requires  it  to  keep  "open  and  free  from 
obstruction  all  streets,"  and  the  right  of  a  citizen  to  recover  dam- 
ages for  injury  sustained  by  reason  of  a  failure  in  the  discharge  of 
the  mandatory  duty  thus  imposed  is  beyond  question.  (La.)  McCor- 
mack  V.  Eobin,  549. 

16.  PUBLIC  STREETS — Right  to  Assume  Safe  Condition. — Streets 
and  sidewalks  are  intended  for  free  and  constant  use,  and  those 
who  use  them  have  the  right  to  assume  that  they  are  safe,  and  are 
not  expected  to  exercise  the  care  that  would  be  required  in  traversing 
a  jungle.     (La.)     McCormack  v.  Robin,  549. 

Am.  St.  Rep.,  Vol.  139 — 76 
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17.  PUBLIC  STREETS— Block  of  Stone  as  Obstruction.— A  lady 
who  starts  from  her  home  on  one  of  the  principal  streets  of  New 
Orleans,  after  nightfall,  to  go  to  the  theater,  and,  whilst  putting 
on  her  gloves  and  contemplating  the  catching  of  an  approaching 
street-car,  fails  to  see,  and  falls  over,  a  block  of  stone,  which  had 
been  placed  on  the  banquette  by  a  paving  contractor,  employed  by 
the  city,  is  not  guilty  of  such  negligence  as  will  preclude  her  from 
recovering  damages  for  the  injury  thereby  sustained.  (La.)  McCor- 
mack  V.  Robin,  549. 

18.  PUBLIC  STEEET — Stepping-stone  as  Nuisance. — An  obstruc- 
tion, like  dirt  upon  a  boy's  face,  is  matter  out  of  place,  and  that 
which  may  be  a  stepping-stone,  when  in  a  position  where  it  is  needed 
and  can  be  used  as  such,  becomes  an  obstruction  when  occupying  a 
place  intentJed  for  other  use,  and  where  it  is  not  needed  and  cannot 
be  so  used.  And  so,  though  a  block  of  stone  which  spans  a  gutter 
may  serve  a  useful  purpose,  as  a  stepping-stone,  where  a  pavement 
has  been  laid,  the  asphaltum  surface  of  which  runs  smoothly  down 
to  the  curb,  which,  there  being  no  gutter,  may  serve  as  a  stepping- 
stone,  and,  incidentally  to  the  paving,  the  block  has  been  removed 
from  its  position  and  placed  within  the  curb,  on  the  banquette,  it 
ceases  to  be  a  stepping-stone  and  becomes  a  nuisance.  (L»a.)  McCor- 
mack  V.  Robin,  549. 

19.  PUBLIC  STREET— Stepping-Stone— Who  Liable  for. — Where 
a  paving  contractor,  employed  and  directed  by  the  city,  as  an  inci- 
dent to  his  work,  removes  a  stepping-stone,  which  spans  a  gutter, 
and  places  it  on  the  banquette,  where  it  becomes  a  nuisance,  the 
city  and  the  contractor,  and  not  the  owner  of  the  property  in  front 
of  which  the  paving  is  done,  are  the  parties  who  are  liable  for  the 
resulting  damage  to  a  citizen  who  falls  over  the  stone.  (La.)  Mc- 
Cormack  v.  Robin,  549. 

Street  Work — Liability  of  Contractor  and  City. 

20.  MUNICIPALITY— Street  Work— LiabUity  of  Municipality.— 

Damage  or  loss  to  a  property  owner  resulting  from  a  street  improve- 
ment as  such,  apart  from  that  due  to  the  fault  of  the  contractor  in 
prosecuting  the  work,  is  properly  to  be  met  by  the  municipality 
ordering  the  improvement  to  be  made.  (Cal.)  Gay  v.  Engebretsen, 
67. 

21.  MUNICIPALITY  —  Street  Work  —  LiabUity  of  Contractor.— 
Damage  or 'loss  to  a  property  owner  due  wholly  to  the  fault  of  the 
contractor  in  the  prosecution  of  street  work  is  properly  to  be  met  by 
the  contractor.     (Cal.)     Gay  v.  Engebretsen,  67. 

22.  MUNICIPALITY— Street  Work— Assumption  of  Liability  by 
Contractor. — The  requiring  by  a  municipality  that  a  contractor  for 
street  work  shall  assume  its  liability,  as  well  as  his  own,  in  that  con- 
nection tends  to  increase  the  cost  of  the  work,  and  so  gives  a  prop- 
erty owner  just  cause  to  complain  that  his  burden  is  added  to  without 
authority  of  law.     (Cal.)     Gay  v.  Engebretsen,  67. 

23.  MUNICIPALITY  —  Street  Work  —  Expression  of  Contractor's 
Liability. — No  tendency  to  increase  a  property  owner's  burden  is 
to  be  imputed  to  a  contract  for  street  work  specifically  imposing 
upon  the  contractor  a  liability  already  his  by  law.  (Cal.)  Gay  v. 
Engebretsen,  67. 

24.  MUNICIPALITY— Street  Work— Assumption  of  LiabUity  by 
Contractor. — In  a  contract  for  street  work,  the  language  of  which 
as  a  whole  imports  no  more  than  an  intent  to  impose  upon  the  con- 
tractor the  liability  already  his,  the  mere  presence  of  the  words 
"loss  or  damage  arising  from  the  nature  of  the  work  to  be  done"  does 
not   efifect   an   assumption  by   the   contractor   of   loss   or   damage   for 
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■which,  but  for  it,  the  municipality  would  be  liable.  (Cal.)  Gay  v. 
Engebretsen,  67. 

25.  MUNICIPALITY — Street  Work. — Publication  of  the  Resolu- 
tion of  Intention  is  a  prerequisite  to  the  council's  power  to  order  the 
doing  of  street  work  and  of  the  street  superintendent's  power  to 
post  notices  of  such  work.     (Cal.)     Gay  v.  Engebretsen,  67. 

26.  MUNICIPALITY— Street  Work— Bids.— Complete  Publication 
of  the  paseing  of  the  council's  resolution  ordering  that  certain  street 
work  be  done  is  not  a  prerequisite  to  a  valid  call  for  bids  for  the 
contract.     (Cal.)     Gay  v.  Engebretsen,  67. 

Special  Assessments. 

27.  SPECIAL  ASSESSMENTS.— Property  Owned  by  the  United 
States  government  is  exempt  from  municipal  assessment  for  street  im- 
provement.    (S.  D.)     Whittaker  v.  Deadwood,  1076. 

28.  SPECIAL  ASSESSMENTS— Exemption  of  Public  Property.— 

A  special  assessment  for  local  street  improvement  is  not  taxation, 
within  the  meaning  of  section  5,  article  11,  state  constitution  of  South 
Dakota,  providing  that  the  property  of  the  state,  county,  and  munici- 
pal corporations  shall  be  exempt  from  taxation.  (S.  D.)  Whittaker 
V.  Deadwood,  1076. 

29.  SPECIAL  ASSESSMENTS.— The  "Front-foot"  Rule  for  Com- 
puting the  amount  of  special  assessments,  established  by  Revised 
Political  Code  of  South  Dakota,  section  1304,  is  not  unconstitutional 
on  the  ground  of  being  unequal  and  unjust.  (S.  D.)  Whittaker  v. 
Deadwood,  1076. 

30.  SPECIAL  ASSESSMENTS  —  Improvement  Distrlcta.— Under 
Revised  Political  Code  of  South  Dakota,  section  1303,  providing  that 
"Whenever  a  city  council  shall  deem  it  necessary  to  pave  ....  or 
otherwise  improve  any  street,  alley  or  highway  ....  within  the  city 
limits,  for  which  a  special  assessment  is  to  be  levied,  the  city  council 
shall  by  resolution  declare  such  work  or  improvement  necessary,"  no 
authority  or  power  is  granted  to  include  more  than  one  street  in  a 
single  pavement  improvement  or  district.  (S.  D.)  Whittaker  v. 
Deadwood,  1076. 

31.  SPECIAL  ASSESSMENTS — ^Description  of  Improvement. — ^A 
Resolution  of  a  city  council  by  which  a  special  assessment  is  declared 
to  be  necessary  should  specify  the  extent  of  the  work  or  improve- 
ment, by  showing  height,  width,  and  thickness,  or  should  appropriately 
refer  to  the  plans  and  specifications  therefor  then  on  file,  so  that 
the  property  owner  may  determine  for  himself  what  the  probable  ex- 
pense will  be,  in  order  that  he  may  determine  whether  or  not  to  enter 
protest  against  the  improvement.  (S.  D.)  Whittaker  v.  Deadwood, 
1076. 

32.  SPECIAL  ASSESSMENTS— Schedule  and  Estimate  by  City 
Auditor. — Revised  Political  Code  of  South  Dakota,  section  1246,  pro- 
viding that  "The  city  auditor  shall  make  or  cause  to  be  made  an  esti- 
mate of  the  work  proposed  to  be  done  by  the  city  ....  and  before 
the  levy  by  the  city  council  of  any  special  tax  upon  property  in  the 
city,  of  any  part  thereof,  shall  report  to  the  city  council  a  schedule 
of  all  parcels  or  lots  of  land  which  may  be  subject  to  the  proposed 
special  tax  or  assessment,  and  also  the  amount  of  such  special  tax  or 
assessment  which  it  may  be  necessary  to  levy  on  such  lots  and  par- 
cels of  land,"  is  mandatory,  and  constitutes  the  schedule  and  estimate 
therein  provided  for  a  condition  precedent  to  the  making  of  a  valid 
special  assessment.     (S.  D.)     Whittaker  v.  Deadwood,  1076. 

33.  TAXATION  —  Special  Assessments. — There  Is  a  Well-defined 
Distinction  between  general  taxation  and  a  local  assessment  for  public 
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improvencnts,   sncTi    as   pavements,    sewerage,    etc.     (Ala.)     City    of 
Huntsville  v.  Madison  County,  45. 

Special  Assessments — Exemptions — County  Property. 

34.  TAXATION — ^Exemption  from  Special  Assessment. — A  consti- 
tutional or  statutory  exemption  of  public  property  from  general  taxa- 
tion does  not  necessarily  exempt  it  from  special  local  assessment  for 
public  improvements.  (Ala.)  City  of  Huntsville  v.  Madison  County, 
45. 

35.  SPECIAL  ASSESSMENTS. — Exemption  of  County  Property. — 
General  language  in  a  statute  giving  a  city  power  to  levy  assessments 
for  street  improvements  does  not  embrace  county  property  within 
the  city,  devoted  strictly  to  public  uses;  nor  authorize  the  city  to 
enforce  a  special  assessment  for  such  improvement  against  the  county, 
under  a  general  judgment  against  the  latter.  (Ala.)  City  of  Hunts- 
ville V.  Madison  County,  45. 

36.  SPECIAL  ASSESSMENTS — ^No  Lien  can  be  Fixed  on  County 
Property,  such  as  a  courthouse  square  and  the  buildings  thereon, 
situated  within  a  city,  for  a  special  assessment  levy  against  such 
property  for  street  improvements.  (Ala.)  City  of  Huntsville  v. 
Madison  County,  45. 

37.  SPECIAL  ASSESSMENTS— County  Property.— No  Benefit  is 
derived  by  the  taxpayers  of  a  county,  generally,  who  own  a  court- 
house square  and  the  buildings  thereon,  from  the  improvement  of 
streets  abutting  on  the  square,  in  a  city,  within  the  meaning  of  a 
provision  of  the  constitution  which  limits  special  assessments  to  the 
increased  value  resulting  from  the  benefit  to  be  derived  from  such 
improvements.     (Ala.)     City  of  Huntsville  v.  Madison  County,  45. 

Eailway  Viaducts. 

38.  MUNICIPAL  CORPORATIONS— Building  of  Railway  Via- 
ducts.— In  granting  to  a  railway  company  the  right  to  construct  its 
railway  in  a  city,  the  municipal  authorities  may  lawfully  require  the 
company  to  construct  and  maintain  proper  crossings  at  streets,  alleys, 
and  highways;  or,  if  the  safety  and  security  of  the  public  require,  to 
erect  and  maintain  viaducts  with  proper  approaches  thereto.  (HI.) 
Chicago  V.  Pittsburgh  etc.  Ry.  Co.,  329. 

39.  MUNICIPAL  CORPORATIONS — ^Approach  to  Railway  Viaduct. 
Ordinarily,  an  approach  to  a  viaduct  in  a  city  is  considered  a  part  of 
the  viaduct;  b«t  what  is  a  viaduct  proper  and  what  is  an  approach, 
where  one  begins  and  the  other  ends,  and  what  is  a  street  or  highway 
as  distinguished  from  the  approach,  are  more  questions  of  fact  than 
of  law,  and  sometimes  not  easy  to  decide.  They  must  be  determined 
by  what  is  reasonable  in  the  particular  case.  (111.)  Chicago  v.  Pitts- 
burgh etc.  Ry.  Co.,  329. 

40.  MUNICIPAL  CORPORATIONS— Approach  to  Railway  Viaduct. 
A  railroad  company  must  keep  and  maintain  its  crossings  so  that  they 
will  continue  to  meet  the  needs  and  requirements  of  an  increasing 
population  in  respect  to  the  safety  of  persons  and  property;  but  this 
does  not  necessarily  require  it  to  keep  and  maintain  that  which  is, 
for  every  practical  purpose,  a  street  or  highway,  even  though  inci- 
dentally it  is  used  as  a  part  of  the  ascent  or  approach  to  reach  a 
viaduct.     (111.)     Chicago  v.  Pittsburgh  etc.  Ry.  Co.,  329. 

41.  MUNICIPAL  CORPORATIONS— Approach  to  Railway  Viaduct. 
A  railway  company  cannot  be  compelled  by  a  city  to  repave  the  sur- 
face of  a  street,  where  the  grade  thereof,  for  an  entire  block,  has 
been  raised,  from  building  line  to  building  line,  to  the  necessary 
height  to  conform  to  the  ascent  to  a  railroad  viaduct,  and  where  the 
surface  has  been  paved,  manholes  provided,  curbing  set,  and  sidewalks 
built.    Such  ascent  having,  except  for  the  slope  or  grade,  all  the  ap- 
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pearances  of  a  city  street,  must  be  regarded  as  a  street  and  not  merely 
as  an  approach  to  the  viaduct.  (111.)  Chicago  v.  Pittsburgh  etc.  Ey, 
Co.,  329. 

See  Licenses;  Penalties;  Quo  Warranto. 

NEGLIGENCE. 

Proximate  Cause. 

1.  NEGLIGENCE — Proximate  Displacing  Primary  Cause  of  In- 
jury.— The  independent  wrongful  act,  to  constitute  the  proximate 
cause  by  displacing  the  original  primary  cause,  must  be  so  discon- 
nected in  time  and  nature  as  to  make  it  plain  that  the  damage  was 
in  no  way  a  natural  or  probable  consequence  of  the  original  wrong  ox 
omission.     (Cal.)     Merrill  v.  Los  Angeles  Gas  &  Elec.  Co.,  134. 

Contributory  Negligence. 

2.  NEGLIGENCE. — The  Plea  of  Contributory  Negligence  is  an 
affirmative  defense.  It  is  a  charge,  in  substance,  that  the  cause  of 
the  injury  complained  of  was  plaintiif's  own  negligence,  but  for 
which  negligence  the  injury  would  not  have  happened.  (Ky.)  Louis- 
ville Ey.  Co.  V.  Hibbitt,  464. 

3.  NEGLIGENCE — Plea  of  Contributory  Negligence. — Agreeably 
to  the  Kentucky  code,  which,  for  the  purposes  of  the  action,  attaches 
truth  to  every  material  allegation  in  a  pleading  not  specifically 
traversed,  the  plea  of  contributory  negligence  must,  unless  denied, 
stand  as  true.     (Ky.)     Louisville  Ey.  Co.  v.  Hibbitt,  464. 

4.  ITEGLIGENCE — Plea  of  Contributory  Negligence. — Failure  to 
Reply  to  the  plea  of  contributory  negligence  is  not  cured  by  defend- 
ant going  to  trial  and  producing  testimony  in  support  of  the  plea 
and  having  the  court  charge  the  jury  to  find  for  him  in  case  they 
believe  such  testimony,  if  before  producing  this  testimony  and  also 
after  all  the  testimony  was  in  he  asked  the  court  to  direct  a  verdict 
in  his  favor.     (Ky.)     Louisville  Ey.  Co.  v.  Hibbitt,  464. 

5.  NEGLIGENCE  —  Pleading.  —  Contributory  Negligence  consti- 
tutes an  affirmative  defense  which  the  complaint  need  not  disavow. 
(Ind.)     Inland  Steel  Co.  v.  Yedinak,  389. 

6.  NEGLIGENCE — Contributory  Negligence  as  a  Question  of  Law. 
Contributory  negligence  is  peculiarly  a  question  of  fact,  and  the  court 
should  not  attempt  to  dispose  of  it'  peremptorily,  save  where  the  cir- 
cumstances are  clear  and  undisputed,  and  are  of  such  character  that 
fair  and  unprejudiced  minds  cannot  arrive  at  different  conclusions 
therefrom.  (Iowa)  Dieckmann  v.  Chicago  &  Northwestern  Ey.  Co., 
420. 

Firemen  Entering  Burning  Building. 

7.  NEGLIGENCE— Firemen  Entering  Burning  Building.— Tn  the 
absence  of  some  ordinance  or  statute  changing  the  common-law  rule 
in  this  regarJ,  a  fireman  entering  a  building  under  imperative  public 
necessity  is  but  a  licensee,  who  assumes  risks  as  he  finds  them  and  to 
whom  the  owner  of  the  premises  owes  no  special  duty  to  maintain 
those  premises  in  a  safe  condition.  (Cal.)  Pennebaker  v.  San 
Joaquin  Light  etc.  Co.,  202. 

8.  ELECTRIC  COMPANY  —  Liability  to  Firemen.— The  duty  of 
an  electric  light  and  power  company,  whose  wire  runs  into  a  private 
house,  is  not  the  same  as  that  of  the  owner  of  the  house  as  to  a  fire- 
man who  enters  the  premises  in  the  line  of  his  vocation  and  is  ex- 
posed to  peril  from  the  wire;  but,  without  proof  that  the  company 
had  knowledge  of  the  peril  in  time  to  avert  it,  liability  does  not 
follow.     (Cal.)     Pennebaker  v.  San  Joaquin  Light  etc.  Co.,  202. 
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Insurance  Fatrol. 

9.  INSUEANCE  PATROL— Liability  for  Negligence  of  Servants. 
The  Fire  Insurance  Patrol  of  the  City  of  New  Orleans  is  not  a  public 
charitable  association,  and  is  responsible  in  damages  for  injuries 
occasioned  by  the  negligence  of  its  servants  in  driving  its  wagon  into 
a  truck  of  the  city  fire  department.  Conceding  that  such  patrol  and 
the  fire  department  have  the  same  rights  of  way  in  the  streets,  it 
does  not  follow  that  the  former  is  not  responsible  for  injuries  in- 
flicted through  the  negligence  of  its  servants.  (La.)  Kady  v.  Fire 
Insurance  Patrol  of  New  Orleans,  511. 

Merchant's  Premises. 

10.  NEGLIGENCE. — A  Merchant  Maintaining  a  Wareroom  for  the 
exhibition  and  sale  of  goods  is  bound  to  exercise  reasonable  care  to 
keep  his  premises  safe  for  the  ingress,  progress  and  egress  of  author- 
ized visitors.  The  measure  of  his  duty  is  reasonable  prudence  and 
care.     (N.  Y.)     Weller  v.  Consolidated  Gas  Co.,  798. 

11.  NEGLIGENCE. — A  Merchant  is  Eequired  to  Light  the  prem- 
ises to  which  strangers  are  invited,  to  a  degree  sufficient  to  disclose 
differences  in  floor  levels.  It  is  ordinarily  sufficient  to  light  a  stair- 
way sufficiently  to  disclose  its  existence  and  character.  The  persona 
who  make  use  of  it  can  reasonably  be  expected  to  exercise  their 
faculties  to  some  extent  in  order  to  ascertain  its  precise  length. 
(N.  Y.)     Weller  v.  Consolidated  Gas  Co.,  798. 

12.  NEGLIGENCE — Descending  Insufficiently  Lighted  Stairway. — 
Where  there  is  an  obvious  descent  in  a  passageway  which  a  visitor 
to  the  premises  is  about  to  enter,  the  very  fact  that  the  light  therein 
is  not  uniform  imposes  upon  him  the  duty  to  proceed  with  circum- 
spection, and  not  move  blindly  on  regardless  of  what  may  be  ahead. 
A  person  who  knowingly  approaches  a  step  beyond  which  is  a  dark- 
ened space  may  not  assume  that  such  space  is  level  and  proceed 
vrithout  the  exercise  of  any  care  to  ascertain  whether  it  is  or  not. 
If  he  does  so  he  acts  at  his  own  risk.  (N.  Y.)  Weller  v.  Consoli- 
dated Gas  Co.,  798. 

Driving  Horse  Close  to  Car. 

13.  NEGLIGENCE— Driving  Horse  Close  to  Car.— The  driving,  in 
a  wide  driveway,  of  a  horse  so  close  to  both  the  side  and  end  of  a 
car  that  a  stop  cannot  be  made  in  season  to  avoid  a  collision  with 
a  foot-traveler  who  might  step  from  behind  the  car  may  constitute 
such  negligence*  as  to  render  the  driver  liable  for  injury  to  the  foot 
passenger.     (N.  H.)     Chatel  v.  Schonland,  739. 

Crossing  Street  Behind  Car. 

14.  NEGLIGENCE — Crossing  Street  Behind  Car. — One  who  crosses 
a  street  behind  a  car  in  the  customary  manner  cannot  be  said, 
as  matter  of  law,  to  be  guilty  of  negligence  contributing  to  an  injury 
occasioned  by  a  team  being  driven  so  close  to  the  car  as  to  be 
dangerous  to  those  so  crossing  or  alighting  from  the  car.  (N.  H.) 
Chatel  v.  Schonland,  739. 

See  Charities;  Electric  Company;  Ferries;  Gas  Explosion. 

NEGRO. 

See  Words  and  Phrases. 

NEW  TRIAL. 
1.  NEW  TRIAL  —  Death  of  Judge  Before  Settlement  of  Case- 
made. — Under  the  provisions  of  the  law  in  force  at  the  date  of  this 
trinl,  the  judge  who  presided  at  the  trial  was  the  only  person  author- 
ized to  settle  and  sign  a  case-made,  and,  such  judge  having  died 
after  the  completion  of  the  trial  and  before  the  case-made  had  been 
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settled  and  signed,  the  defendant,  without  fault  on  hia  part,  was 
thereby  deprived  of  his  constitutional  right  to  present  a  complete 
appeal  to  this  court,  and  is  thereby  entitled  to  a  new  trial.  (Okl.  Cr.) 
Tegler  v.  State,  976. 

2.  NEW  TRIAL — Accident  and  Surprise. — Where  the  ruling  on 
an  offer  by  a  party  to  prove  certain  facts  is  misunderstood  by  coun- 
sel and  they  are  thereby  prevented  from  showing  certain  competent 
facts,  the  remedy  is  by  motion  for  a  new  trial  on  the  ground  of 
accident  and  surprise.     (N.  H.)     Taggart  v.  Jaffrey,  729. 

3.  NEW  TRIAL — Appeal  from  Order  Granting  or  Refusing. — The 
granting  or  denying  of  a  new  trial  is  largely  in  the  sound,  judicial 
discretion  of  the  trial  court;  and  unless  there  is'  a  manifest  abuse  of 
such  discretion,  the  ruling  upon  such  a  motion  will  not  be  reversed  by 
the  supreme  court.     (S.  D.)     State  v.  Egland,  1066. 

Note. 

New  Trial,  right  to  in  case  of  loss  of  record,  978,  979. 

Nurses,  liability  of  charitable  hospital  for  negligence  of,  902. 

OFFICERS. 

In  General. 

1.  OFFICERS— Right  to  Hold  Office.— There  is  no  such  thing  as  a 
right  to  hold  office.  This  is  a  mere  privilege  at  all  times  within  the 
control  of  the  legislature,  save  where  limited  by  some  constitutional 
provisions.     (Iowa)     State  ex  rel.  Jones  v,  Sargent,  439. 

Qualifications — Political  Test — Appointments  from  Different  Parties. 

2.  OFFICERS — Statute  Prescribing  Qualifications.— The  constitu- 
tional guaranty  of  a  republican  form  of  government  is  not  violated  by 
a  statute  prescribing  certain  qualifications  for  the  holding  of  certain 
offices.     (Iowa)     State  ex  rel.  Jones  v.  Sargent,  439. 

3.  OFFICERS. — The  Fixing  of  Qualifications  for  office  is  a  legisla- 
tive, not  a  judicial,  function,  and  it  cannot  be  said,  as  a  matter  of  law, 
that  any  qualification  for  office  fixed  by  the  legislature  is  arbitrary  or 
oppressive,  or  so  much  so  as  to  be  set  aside  by  the  courts.  (Iowa) 
State  ex  rel.  Jones  v.  Sargent,  439. 

4.  OFFICERS — Qualifications — Political  Test. — In  the  absence  of 
constitutional  limitation  imposing  restraints  upon  the  legislature  with 
reference  to  qualifications  for  office,  political  testa  or  other  qualifica- 
tions may  be  used.     (Iowa)     State  ex  rel.  Jones  v.  Sargent,  439. 

5.  OFFICERS — Prescribing  Qualifications. — In  the  Absence  of  con- 
stitutional prohibition  the  legislature  has  plenarj-  power  in  fixing  the 
qualifications  of  municipal  officers.  In  creating  such  an  office  and 
delegating  power  to  it,  the  legislature  has  the  right  to  say  who  shall 
exercise  the  functions  so  delegated.  (Iowa)  State  ex  rel.  Jones  v. 
Sargent,  439. 

6.  OFFICERS  —  Appointment  from  Leading  Parties. — A  statute 
providing  for  the  appointment  of  fire  and  police  commissioners  from 
the  two  leading  political  parties  does  not  contravene  a  constitutional 
provision  that  the  legislature  shall  not  grant  to  any  citizen  or  class  of 
citizens  privileges  or  immunities  which  upon  the  same  terms  shall 
not  equally  belong  to  all  citizens.  That  provision  does  not  apply  to 
legislative  enactments  fixing  the  qualifications  for  municipal  office, 
(Iowa)     State  ex  rel.  Jones  v.  Sargent,  439. 

7.  OFFICERS — Selection  from  Different  Political  Parties. — A  stat- 
ute providing  that  fire  and  police  commissioners  shall  be  appointed  by 
the  mayor  and  be  selected  by  him  "from  the  two  leading  political  par- 
ties, so  that,  as  far  as  practicable,  two  members  of  the  board  shall  be 
members  of  the  dominant  political  party  and  one  member  of  the  board 
shall  be  a  member  of  the  political  party  next  in  numerical  strength 
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as  shown  by  the  votes  cast  at  the  last  state  or  national  election," 
does  not  prescribe  qualifications  for  the  office,  and  leaves  in  the  mayor 
some  discretion  to  determine  whether  it  is  practicable  to  have  tho 
board  selected  as  indicated.  (Iowa)  State  ex  rel.  Jones  v.  Sargent, 
439. 

8.  OFFICERS — Appointment  from  Leading  Political  Parties. — A 
statute  requiring  the  aiipointment  of  fire  and  police  commissioners 
to  be  made,  so  far  aa  practicable,  from  the  two  leading  political  par- 
ties, is  not  violative  of  the  constitutional  guaranty  that  all  laws  shall 
be  of  uniform  operations.  (Iowa)  State  ex  rel.  Jones  v.  Sargent, 
439. 

9.  OFFICERS  —  Appointment  from  Leading  Parties. — A  statute 
providing  for  the  appointment  of  fire  and  police  commissioners  from 
the  members  of  the  two  leading  political  parties  is  not  an  unconstitu- 
tional limitation  upon  political  rights,  as  interfering  with  the  privi- 
leges of  electors  or  imposing  unconstitutional  restraints  upon  them. 
(Iowa)     State  ex  rel.  Jones  v.  Sargent,  439. 

Qualifications — Learned  in  the  Law. 

10.  OFFICERS — Qualifications. — "Learned  in  the  Law,"  when  used 
in  connection  with  the  word  "attorney"  in  prescribing  the  qualifica- 
tions of  an  oflScer,  is  surplusage,  and  is  controlled  by  the  more  limited 
term  "attorney."     (S.  D.)     Danforth  v.  Egan,  1030. 

11.  OFFICERS  —  Qualifications  —  "Learned  in  the  Law." — A  Dis- 
barred Attorney  who  has  been  found  by  the  judgment  of  disbarment 
to  have  violated  many  of  the  ethical  laws  which  should  control  the 
conduct  of  an  attorney  cannot  be  held  to  be  "learned  in  the  law" 
within  the  meaning  of  that  term  as  used  in  prescribing  the  qualifica- 
tions of  an  officer.     (S.  D.)     Danforth  v.  Egan,  1030. 

12.  OFFICERS — Qualifications — "Learned  in  the  Law." — Admitted 
to  Practice,  or  entitled  to  be  admitted  to  practice,  in  the  courts  is 
contemplated  by  the  use  of  the  phrase  "learned  in  the  law"  in  pre- 
scribing the  qualifications  of  an  officer.  (S.  D.)  Danforth  v.  Egan, 
1030. 

13.  OFFICERS. — One  Who  cannot  Perform  the  Duties  of  an  office 
cannot  qualify  therefor.     (S.  D.)     Danforth  v.  Egan,  1030. 

14.  OFFICERS — Qualifications — Disbarred  Attorney. — An  attorney 
who  has  been  disbarred  and  who  cannot  by  reason  thereof  practice  in 
any  of  the  courts  of  the  state  is  not  eligible  to  the  office  of  "state's 
attorney,"  beipg  unable  to  perform  a  great  part  of  the  duties  thereof. 
(S.  D.)     Danforth  v.  Egan,  1030. 

15.  OFFICERS — Knowledge  of  Disqualification — Fraud  on  Public. 
One  who  allows  his  name  to  be  voted  for  for  public  office,  knowing  or 
believing  that  if  elected  he  will  be  unable  to  perform  the  most  im- 
portant duties  of  the  office,  is  guilty  of  a  fraud  upon  the  people  in 
allowing  his  name  to  go  and  remain  upon  the  ballot.  (S.  D.)  Dan- 
forth v.  Egan,  1030. 

16.  OFFICERS — Qualifications — How  Far  may  Act  by  Deputy. — 
One  must  be  qualified  to  discharge  all  of  the  duties  of  the  office  to 
which  he  is  elected  or  aspires,  and  the  fact  that  he  may  appoint  a 
deputy  to  discharge  certain  duties  which  he  is  not  qualified  to  perform 
will  not  render  him  eligible  or  qualify  him  for  the  office.  (S.  D.) 
Danforth  v.  Egan,  1030. 

17.  OFFICERS.— The  Use  of  the  Word  "Attorney"  in  the  Title  of 
an  officer  means  one  holding  a  license  from  the  courts  to  practice  law. 
(S.  D.)     Danforth  v.  Egan,  1030. 

designation  or  Abandonment. 

18.  OFFICERS — Abandonmer.t  of  Office. — In  Order  to  Constitute 
an  abandonment  of  office,  it  must  be  total,  and  under  such   circum- 
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stances  as  clearly  to  indicate  an  absolute  relinqnishment.     Temporary 
absence  is  not  sufficient.     (Ind.)     State  v.  Huff,  355. 

19.  OFFICER — Resignation. — In  Order  to  Constitute  a  resignation, 
it  must  be  unconditional  with  intent  that  it  shall  operate  as  a  res- 
ignation. There  must  be  an  intention  to  relinquish  a  portion  of 
the  term  of  office,  accompanied  by  the  act  of  relinquishment.  (Ind.) 
State  V.  Huff,  355. 

20.  OFFICER. — Resignations  must  be  Made  to  the  appointing 
power,  or  power  authorized  to  call  an  election.  (Ind.)  State  v.  Huff, 
355. 

21.  OFFICER. — Withdrawal  of  a  Resignation  may  be  made  if  it  is 
not  accepted.     (Ind.)     State  v.  Huff,  355. 

22.  OFFICER — Resignation — Conditional  and  to  Wrong  Power. — 
A  paper  addressed  by  a  township  assessor  to  the  board  of  commis- 
sioners of  the  county,  which  has  no  power  to  accept  a  resignation 
or  appoint  a  successor,  asking  the  appointment  of  a  certain  person 
as  his  successor,  and  "If  you  cannot  appoint  him  as  my  successor,  1 
decline  to  resign,  and  will  have  him  appointed  as  my  first  deputy," 
followed  by  a  temporary  absence  at  a  time  when  there  are  no  duties 
of  the  office  to  be  performed,  does  not  constitute  a  resignation  or 
create  a  vacancy  in  the  office.     (Ind.)     State  v.  Huff,  355. 

23.  OFFICER — Resignation. — Where  Conditions  or  Terms  are  at- 
tached to  a  resignation,  it  must  be  accepted,  if  at  all,  subject  to 
them.  If  they  are  such  as  cannot  be  lawfully  attached,  the  resigna- 
tion is  of  no  effect.     (Ind.)     State  v.  Huff,  355. 

24.  OFFICERS — Validity  of  Agreement  to  Resign.— Contracts  be- 
tween persons  whereby  a  public  officer  agrees  to  resign  his  office  in 
another's  favor,  or  to  give  another  a  chance  of  promotion  or  appoint- 
ment, are  void  as  against  public  policy,  and  cannot  be  enforced  at 
the  instance  of  either  party.     (Ind.)     State  v.  Huff,  355. 

Bemoval  from  Office. 

25.  OFFICERS — Power  of  Removal  Judicial. — Statutes  authorizing 
the  removal  of  officers  for  cause  confer  judicial  powers  on  the  body 
that  is  to  exercise  them.     (N.  H.)     Attorney  General  v.  Crowley,  725. 

26.  OFFICERS— Removal  for  Cause.— The  Word  "Cause"  in  a  stat- 
ute authorizing  the  removal  of  officers  for  cause  means  legal  cause,  and 
contemplates  a  charge,  notice,  hearing,  and  judgment  of  removal  upon 
cause.     (N.  H.)     Attorney  General  v.  Crowley,  725. 

27.  OFFICERS  —  Removal  —  Power  of  Court  on  Certiorari. — The 
power  of  the  court  upon  a  certiorari  is  limited  to  the  correction  of 
errors  of  law  apparent  upon  the  record.  On  the  review  of  a  proceed- 
ing removing  an  officer,  the  right  of  a  subsequent  appointee  to  the 
office  cannot  be  determined.  (N.  H.)  Attorney  General  v.  Crowley, 
725. 

OIL  LANDS. 

See  Mines  and  Mining,  12-16;  Taxation,  9. 
Note. 
Oil  Lands,  discovery  and  location  of  claims,  154. 

ORDINANCES. 

See  Municipal  Corporations. 

PARDON. 
1.    PARDON — Grant  Pending  Appeal. — A  Pardon  Granted  and  ac- 
cepted after  conviction  and  pending  an  appeal   in  the  criminal  court 
of  appeals  is  valid  under  constitution,  article  6,  section  10,  wherein 
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the  governor  is  empowered  to  grant,  after  conviction,  reprieves,  com- 
mutations, paroles  and  pardons.     (Okl.  Cr.)     Gilmore  v.  State,  981. 

2.     PARDON. — The  Term  "Conviction,"  In  Article   6,   section    10, 
of  the  constitution,  denotes  the  final  judgment  of  the  trial  court,  upon 
a  plea  of  or  verdict  of  guilty.     (Okl.  Cr.)     Gilmore  v.  State,  981. 
See  Appeal  and  Error,  15. 

PARENT  AND  CHILD. 

1.  PARENT    AND    CHILD  — Right    to    Child's    Earnings.  — The 

parent's  right  to  the  services  and  earnings  of  his  minor  child  is  not 
absolute,  but  contingent  upon  his  actually  providing  support  for  the 
child  and  retaining  parental  control  over  him.  (N.  H.)  Chaloux  v. 
International  Paper  Co.,  690. 

2.  PARENT  AND  CHILD— Damages  for  Death  of  Child.— At  com- 
mon law  no  civil  action  could  be  maintained  by  a  parent  for  the 
death  of  his  child,  and  no  recovery  for  loss  of  the  child's  services 
after  the  death  could  be  had;  and  that  rule  is  in  force  in  this  state. 
(N.  H.)     Chaloux  v.  International  Paper  Co.,    690. 

PAROL  EVIDENCE. 

See  Contracts,  8-10. 

PARTNERSHIP. 

1.  PARTNERSHIP — Failure  to  File  Affidavit. — Statute  (Laws 
1897,  p.  248;  Mills'  Stats.,  Rev.  Supp.,  sec.  3387a;  Rev.  Stats.,  sec. 
4778)  requiring  the  filing  of  an  affidavit  showing  the  names  of  mem- 
bers of  partnership,  etc.,  applies  only  to  suits  for  the  collection  of 
debts  due  the  firm  doing  business,  to  which  it  applies.  It  does  not 
apply  to  suits  for  torts.     (Colo.)     Malcher  v.  Beeler,  273. 

2.  PARTNERSHIP— Libel  of  Firm  by  Libel  of  Member.— Part- 
ners may  maintain  a  joint  action  for  libel  or  slander  which  tends  to 
injure  the  business  of  their  firm,  even  though  the  defamatory  words 
refer  to  or  concern  but  one  of  its  members.  (Colo.)  Melcher  v. 
Beeler,  273. 

PASSENGERS. 
See  Carriers. 

PATENTS. 
PATENTED  ARTICLES — Expiration  of  Patent — Unfair  Com- 
petition.— Upon  the  expiration  of  a  patent  the  right  to  make  the 
patented  article  passes  to  the  public.  The  patentee  cannot  enjoin  its 
manufacture,  but  he  is  entitled  to  protection  against  unfair  com- 
petition.    (N.  Y.)     Westcott  Chuck  Co.  v.  Oneida  Nat.  Chuck  Co.,  907. 

See  Trademark,  1. 

PEDDLERS. 

1.  PEDDLERS  — Ordinance  Forbidding  Outcry  or  Noise. — An  ordi- 
nance prohibiting  any  person  from  advertising  or  calling  attention 
to  his  wares  by  noise  made  by  public  outcry,  or  by  means  of  devices 
for  making  a  nois«,  may  be  sustained  under  a  grant  of  power  au- 
thorizing the  city  to  regulate  traffic  and  sales  upon  its  streets,  and  to 
regulate,  suppress,  and  prohibit  hawkers  and  peddlers.  (111.)  Good- 
rich V.  Busse,  335. 

2.  PEDDLERS — Ordinance  Concerning — Discrimination. — An  ordi- 
nance prohibiting  any  person  from  advertising  or  calling  attention 
to  his  wares  by  noise  made  by  public  outcry,  or  by  means  of  devices 
for  making  a  noise,  excepting  in  amusement  grounds,  parks,  halls,  and 
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other  places  duly  licensed  by  the  city,  is  not,  because  of  such  excep- 
tion, void  for  unjust  discrimination  against  the  business  of  hawking 
and  peddling  on  the  streets,  as  the  differences  in  the  conditions  be- 
tween the  places  mentioned  furnishes  a  reasonable  basis  upon  which 
to  rest  a  classification.     (111.)     Goodrich  v.  Busse,  335. 

3.  FEDDIiEES — Ordinance  Concerning — Due  Process. — An  ordi- 
nance prohibiting  any  person  from  advertising  or  calling  attention  to 
his  wares'  by  noise  made  by  public  outcry,  or  by  means  of  devices 
for  making  a  noise,  does  not  deprive  hawkers  and  peddlers  on  the 
streets  of  property  without  due  process  of  law.  It  is  at  most  but  a 
mere  regulation  of  a  business  which,  if  not  controlled,  might  become 
a  public  nuisance.     (111.)     Goodrich  v.  Busse,  335. 

PENALTIES. 

1.  MUNICIPAL  CORPORATIONS.  —  An  Action  to  Recover  a 
Penalty  for  the  violation  of  a  municipal  ordinance  is  a  civil  action. 
Although  commenced  by  affidavit  and  warrant,  it  is  not  a  criminal 
proceeding.     (111.)     City  of  Chicago  v.  Morell,  340. 

2.  MUNICIPAL  CORPORATION.— The  Penalty  Imposed  for  the 
Violation  of  a  municipal  ordinance  is  not  a  debt  within  the  meaning 
of  the  constitution.     (111.)     City  of  Chicago  v.  Morell,  340. 

Note. 

Physicians  and  Surgeons,  liability  of  charitable  hospitals  for  negli- 
gence of  physicians  or  surgeons,  902. 

PLEADING. 

1.  PLEADING  IN  A  CIRCLE. — The  Proper  Way  to  reach  a  de- 
fect in  a  plea  which  is  not  a  sufficient  answer  to  a  count  is  by  de- 
murrer. It  is  not  proper  to  reply  to  it,  for  this  would  be  pleading  in 
a  circle.     (Ala.)     Broyles  v.  Central  of  Georgia  Ry.  Co.,  50. 

2.  PLEADING. — Counts  in  a  Complaint  Should  be  Construed  most 
strongly  against  the  pleader.  (Ala.)  Broyles  v.  Central  of  Georgia 
Ry.  Co.,  50. 

3.  DEMURRER. — ^It  is  Harmless  Error  to  Sustain  a  demurrer  to 
a  replication  containing  the  same  averments  as  are  contained  in  the 
complaint,  to  which  the  general  issue  is  filed.  (Ala.)  Broyles  v.  Cen- 
tral of  Georgia  Ry.  Co.,  50. 

4.  PLEADING. — A  Demurrer  to  an  Answer  containing  two  para- 
graphs in  the  following  form:  "Neither  of  said  paragraphs  of  answer 
contains  facts  sufficient  to  constitute  an  answer  to  plaintiff's  com- 
plaint and  information,"  presents  no  question.  (Ind.)  State  t.  Huff, 
3'55. 

5.  PLEADING — Demurrer  to  Answer — Code  Form. — The  code  pro- 
vides but  one  form  of  demurrer  to  an  answer,  and  it  must  be  sub- 
stantially followed.     (Ind.)     State  v.  Huff,  355. 

6.  PLEADING — Form  of  Answer. — In  determining  the  sufficiency 
of  an  answer  the  question  is  not  whether  the  facts  alleged  are  suffi- 
cient to  constitute  an  answer  to  the  complaint,  but  whether,  taken 
i\s  a  whole,  the  pleading  states  facts  sufficient  to  constitute  a  defense 
to  the  action.     (Ind.)     State  v.  Huff,  355. 

7.  PLEADING — Amendment. — The  Striking  Out  of  an  Improper 
Party  does  not  work  a  discontinuance  of  the  case;  and  it  cannot  be 
material  how  the  fact  comes  to  the  knowledge  of  the  court  that  such 
person  is  an  improper  party;  whether  it  appears  upon  the  face  of  the 
pleading,  or  is  brought  to  the  attention  of  the  court  by  demurrer,  or 
is  subsequently  made  to  appear  in  the  evidence.  (Ala.)  Shriner  v. 
Craft,  19. 
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8.  PLEADING— Effect  of  Supplemental  Pleadings. — Events  hap- 
pening after  the  bringing  of  the  original  suit  are  interjected  into 
it  by  leave  of  the  court  by  supplemental  bill  or  supplemental  answer, 
and,  when  these  go  in,  the  adjudication,  as  to  the  facts  set  up 
therein,  will  relate  to  the  dates  of  the  happening  thereof.  (N.  J.  Eq.) 
Von  Bernuth  v.  Von  Bernuth,  752. 

9.  PLEADING — ^Variance. — A  Plaintiff  must  Recover,  if  at  all, 
upon  the  contract  alleged  in  his  complaint;  thus  in  an  action  to  re- 
cover commissions  under  an  express  contract,  the  plaintiff  cannot 
recover  compensation  for  a  different  transaction.  (Colo.)  Chaffee  v. 
Widman,  220. 

POSTAL  CLERKS  AS  PASSENGERS. 

See  Carriers,  19-28. 
Note. 

Power  of  Appointment.    See  Wills. 
Power  of  Disposition,    See  Wills. 

PRELIMINARY  HEARING. 
See  Indictment  and  Information,  9,  10. 

PRESCRIPTION. 

See  Adverse  Possession. 

PRESENCE  OF  ACCUSED. 

See  Criminal  Law,  4. 


PRINCIPAL  AND  AGENT. 

See  Brokers;  Corporations,  22--25. 


Note. 

Principal  and  Agent.     See  Brokers. 


PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  11-14. 

PROBATE  LAW. 

See  Descent  and  Distribution;  Executors  and  Administrators;  Guard- 
ianship; Wills. 


PUBLIC  LAND. 

1.  PUBLIC  LAND — Requisites  of  Homestead  Entry. — To  consti- 
tute an  entry  on  public  land  under  the  homestead  law,  the  applicant 
must  make  an  affidavit  of  facts  entitling  him  to  enter,  he  must  make 
formal  application,  and  make  payment  of  the  money  required.  With 
these  things  done  and  the  certificate  issued,  the  entry  is  complete. 
(Cal.)     McLemore  v.  Express  Oil  Co.,  147. 

2.  PUBLIC  LANDS  —  Agricultural  Lands  —  Mineral  Entry. — No 
right  of  entry,  upon  lands  already  held  under  agricultural  entry,  exists 
in  favor  of  a  mineral  claimant,  unless  he  can  show  by  a  preponderance 
of  testimony  that  as  a  present  fact  the  land  is  more  valuable  for  min- 
ing than  for  agricultural  purposes.  (Cal.)  McLemore  v.  Express  Oil 
Co.,  147. 

Note. 

Public  Lands,  discoveries  of  mineral  in  national  forest,  right  of  land 
department  to  investigate,  166. 
discovery  of  mineral  after  final  proof  by  entrymen,  193. 
entry,  meaning  of  term,  190. 


Index— YoL.  139.  1213 

QUO  WARRANTO. 

1.  QUO  WARRANTO— Testing  Municipal  Franchise.— Quo  war- 
ranto is  the  proper  remedy  to  test  the  right  to  the  exercise  of  a 
particular  franchise  not  embraced  within  those  granted  by  the  charter 
of  a  municipality,  and  to  oust  the  corporation  from  the  exercise  of 
Buch  franchise.     (Ala.)     City  of  North  Birmingham  v.  State,  17. 

2.  QUO  WARRANTO — Corporate  Limits  of  Municipality. — Quo 
warranto  does  not  lie  for  the  purpose  of  testing  the  validity  of  the 
corporate  limits  of  a  municipality.  (Ala.)  City  of  North  Birming- 
ham V.  State,  17. 

3.  QUO  WARRANTO  —  Limits  of  Municipality  —  Injunction.— 
Where  city  authorities  assume  to  exercise  mere  corporate  powers 
beyond  the  territorial  boundaries  of  the  corporation,  the  remedy  is 
not  quo  warranto,  but  injunction.  (Ala.)  City  of  North  Birmingham 
T.  State,  17. 

RAILROADS. 

In  General. 

1.  RAILROADS. — The  Crossing  of  Railroad  Tracks  with  knowl- 
edge of  an  approaching  train  is  not,  under  all  circumstances,  negli- 
gence. The  question  is  one  of  fact,  depending  upon  the  relative 
distance  of  the  person  and  the  train  from  the  crossing  and  all  the  cir- 
cumstances of  the  particular  case.  (Iowa)  Dieckmann  v.  Chicago 
etc.  Ry.  Co.,  420 

2.  RAILROAD — Duty  to  Fence  and  Drain — Grantees  of  Land. — 
Where  a  railroad  acquires  land  with  the  obligation  to  fence  and 
drain  it  and  construct  crossings  thereon,  this  right  is  a  servitude  in 
favor  of  the  land,  and  the  right  to  enforce  it  passes  with  the  title. 
(La.)     Taylor  v.  New  Orleans  Terminal  Co.,  537. 

Speed  of  Trains. 

3.  RAILROADS — Speed  in  Open  Country. — No  conceivable  rate  of 
speed  of  a  railroad  train  in  the  open  country  will  be  held  to  constitute 
negligence  as  a  matter  of  law.  (Iowa)  Dieckmann  v.  Chicago  etc. 
By.  Co.,  420. 

4.  RAILFwOADS— Speed  Over  Streets  and  Through  Stations.— The 
running  of  railroad  trains  over  street.«i  or  crossings,  or  on  station 
grounds  where  passengers  may  rightfully  be,  at  a  high  rate  of  speed, 
may  constitute  negligence  as  a  matter  of  fact.  (Iowa)  Dieckmann  v. 
Chicago  etc.  Ry.  Co.,  420. 

Horses  and  Vehicles  Near  Track. 

5.  RAILROADS — Horses  and  Vehicles  Near  Track. — The  law  rec- 
ognizes railroads,  prudently  operated,  as  being  as  necessary  as  horses 
and  vehicles,  but  when  these  come  into  proximity  one  with  the  other, 
imposes  upon  the  more  dangerous  agency  the  greater  degree  of  care 
to  avoid  impeding  the  other  and  putting  it  in  peril  needlessly.  (Ky.) 
Louisville  &  Nashville  R.  R.  Co.  v.  Street,  471. 

6.  RAILROADS. — While  Operators  of  Trains  must  Recognize  the 
rights  of  the  public  in  and  to  the  streets  adjacent  to  the  railroads 
and  be  vigilant  accordingly,  the  public  is  charged  with  knowledge  of 
the  usual  and  ordinary  conditions  on  the  tracks  and,  moreover,  of 
extraordinary  and  unexpected  conditions  likely  to  arise  there.  (Ky.) 
Louisville  &  Nashville  R.  R.  Co.  v.  Street,  471. 

7.  RAILROADS — Frightened  Horse. — The  Law  Does  not  Require 
railway  operatives  to  be  on  the  lookout  lest  some  horse  on  a  neigh- 
boring highway  become  frightened,  or  to  stop  their  train  in  case  such 
an  event  seems  imminent.  (Ky.)  Louisville  &  Nashville  R.  R.  Co.  v. 
Street,  47L 
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8.  RAILROADS — Frightened  Horse. — Tlie  Utmost  Required  of  a 
Trainman,  mindful  of  a  horse  near  by  frightened  by  the  train,  is  that 
he  operate  the  latter  without  unusual  and  unnecessary  noise,  and,  if 
possible,  with  leas  noise  than  was  being  made  before  his  becoming 
thus  mindful.  (Ky.)  Louisville  &  Nashville  R.  R.  Co.  v.  Street,  471. 
See  Attachment;  Carriers;  Negligence,  13,  14;  Receivers;  Street  Rail- 
ways; Taxation,  15-19. 

RAILWAY  VIADUCTS. 

Bee  Municipal  Corporations,  38-41. 

RECEIVERS. 

1.  RAILROADS  —  Receivers  —  Effect  of  Appointment. — The  ap- 
pointment of  a  receiver  of  the  property  of  a  railroad  corporation  has 
no  effect  to  dissolve  the  corporation  or  to  devest  its  title  to  its  prop- 
erty, but  the  possession  of  such  property  passes,  for  the  time  being, 
to  the  receiver,  who  is  usually  empowered  to  operate  the  road.  Except 
as  thus  interfered  with,  the  corporation  retains  its  corporate  func- 
tions and  may  sue  and  be  sued.     (Iowa)     Fountain  v.  Stickney,  410. 

2.  RAILROADS — Receiver — Nature  of  Office. — A  receiver  of  a  rail- 
road corporation  is  not  a  representative  of  the  company,  but  is  rather 
an  officer  or  representative  of  the  court.  His  relation  to  the  corpora- 
tion is  analogous  to  that  of  a  sheriff  holding  its  property  under  judi- 
cial order  or  process.     (Iowa)     Fountain  v.  Stickney,  410. 

3.  RAILROADS — Receivers — Liability  for  Torts. — Receivers,  upon 
taking  temporary  possession  and  control  of  the  property  of  a  railroad 
corporation  for  the  purpose  of  preserving  it  pendente  lite,  do  not 
assume  liability  for  corporate  torts,  the  injurious  effects  of  which  had 
culminated  while  the  road  was  still  operated  by  the  corporation, 
(Iowa)     Fountain  v.  Stickney,  410. 

RECORDS. 

See  Judgments,  5. 

REFERENDUM. 

See  Initiative  and  Referendum. 
Note. 
Reformatory  Institutions,  liability  for  torts  of  agents,  906. 

RELIGIOUS  SOCIETIES. 

1.  RELIGIOUS  SOCIETIES— Fower  to  Hold  Property.— An  unin- 
corporated religious  society  is  without  capacity  to  acquire  or  hold 
title  to  property.     (Ala.)     Gewin  v.  Mt.  Pilgrim  Baptist  Church,  41. 

2.  RELIGIOUS  SOCIETIES.— The  Jurisdiction  of  Equity  over  vol- 
untary religious  associations  and  their  property  is  maintainable,  inde- 
pendently of  the  English  statute  of  charitable  uses  and  of  any 
prerogative  power  of  the  court,  on  the  ground  of  the  trust  nature  of 
the  property,  the  charitable  uses  for  which  it  is  designed,  and  the 
inadequacy  of  legal  remedies.  (Ala.)  Gewin  v.  Mt.  Pilgrim  Baptist 
Church,  41. 

3.  RELIGIOUS  SOCIETIES — Power  to  Compel  Conveyance  to 
Church. — Equity  has  power  to  compel  the  specific  performance  of  an 
agreement  to  convey  land,  made  to  the  trustees  of  a  religious  society 
before  it  was  incorporated,  upon  the  application  of  the  society  after 
its  incorporation.     (Ala.)     Gewin  v.  Mt.  Pilgrim  Baptist  Church,  41. 

4.  RELIGIOUS  SOCIETIES — Effect  of  Incorporation. — An  organ- 
ization,  under   the   statute,   by   the   majority   of  a  religious  society, 
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operates,  ipso  facto,  as  a  transfer  of  the  rights  and  interests  of 
in  dividual  members  to  the  corporation  thereby  created.  (Ala.)  Gewin 
V.  Mt.  Pilgrim  Baptist  Church,  41. 

5.  EELIGIOUS  SOCIETIES. — Courts  have  No  Power  to  revise 
ordinary  acts  of  church  discipline  or  pass  upon  controverted  rights 
of  membership;  but  such  considerations  are  attended  to  when  they 
form  the  basis  upon  which  civil  rights  and  rights  of  property  depend. 
While  the  courts  cannot  decide  who  ought  to  be  members,  they  may 
inquire  whether  any  disputed  act  of  the  church  affecting  property 
rights  was  the  act  of  the  church  or  of  persons  having  no  authority. 
(Ala.)     Gewin  v.  Mt.  Pilgrim  Baptist  Church,  41. 

6.  RELIGIOUS  SOCIETIES — Factional  Divisions — Title  to  Prop- 
erty.— The  rule  of  the  civil  courts  is,  where  factional  differences  occur 
in  an  ecclesiastical  body,  that  the  title  to  church  property  is  in  that 
part  of  it  which  is  acting  in  harmony  with  its  own  law,  and  the 
ecclesiastical  laws,  and  usages,  customs,  and  principles  which  were 
accepted  among  the  members  before  the  .  dispute  began,  are  the 
standards  for  determining  which  party  is  right.  (Ala.)  Gewin  v.  Mt. 
Pilgrim  Baptist  Church,  41. 

7.  EELIGIOUS  SOCIETIES— Property.— Where  a  Minority  With- 
draws from  a  church,  organized  and  governed  as  is  the  Baptist 
Church,  it  relinquishes  all  right  in  the  property  of  the  church  aban- 
doned, and  the  court,  being  properly  invoked,  must  so  declare.  (Ala.) 
Gewin  v.  Mt.  Pilgrim  Baptist  Church,  41. 

8.  RELIGIOUS  SOCIETIES — Property — Division  in  Congregation. 
If  an  agreement  is  made  to  convey  land  to  the  trustees  of  a  certain 
church,  an  unincorporated  religious  society,  but  the  church  divides 
upon  questions  not  of  religious  doctrine  or  denominational  practice, 
and  a  majority  of  the  members  organize  as  a  corporation,  maintaining 
the  same  doctrine  as  the  church  had  before  its  differences,  the  minority 
cannot  defeat  the  specific  performance  of  such  agreement  on  a  bill 
filed  by  the  corporation.  (Ala.)  Gewin  v.  Mt.  Pilgrim  Baptist 
Church,  41. 

See  Charities. 
Note. 

Religious  Organizations,  liability  for  torts  of  agents,  905. 
Remainders.    See  Wills. 

RENT. 
Bee  Landlord  and  Tenant,  2. 

RESCISSION. 

See  Contracts,  4. 

RES  JUDICATA. 

See  Judgments,  1-4. 

EESTITUTION  ON  REVERSAL  OF  JUDGMENT. 

See  Judgments,  10-12. 

RESTRAINT  OF  TRADE. 
See  Contracts,  17-19;   Telegraphs  and  Telephones,  7,  8. 

RETROSPECTIVE  STATUTE. 
See  Constitutional  Law,  8. 

REVERSAL  OF  JUDGMENT. 

See  Judgments,  10-12. 
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eules  of  court. 

See  Courts,  1.  , 

SALES. 

1.  SALE. — Voluntary  Payment  for  goocls  lost  in  transit  from  tlie 
seller  to  the  purchaser  cannot  be  recovered  by  counterclaim  or  other- 
wise.    (Colo.)     Heert  v.  Ridenour-Raymond  Grocer  Co.,  259. 

2.  SALE — Necessity  of  Money  Consideration. — A  sale  is  a  contract 
for  a  money  consideration  only,  and  a  consideration  in  the  shape  of  a 
mortgage  bond,  whicii  is  a  promise  to  pay  money,  does  not  satisfy  the 
requirement.     (Pa.)     Koehler  v.   St.  Mary's  Brew.   Co.,  1024. 

3.  SALE. — The  Delivery  of  Goods  to  a  Carrier  by  the  seller,  vnr- 
fluant  to  instructions  of  the  purchaser,  passes  title  to  him  and  renders 
him  liable  for  the  purchase  price,  even  though  the  goods  are  lost  in 
transit.     (Colo.)     Heert  v.  Ridenour-Raymond  Grocer  Co.,  259. 

4.  SALE — Delivery  to  Carrier. — Prepayment  of  Freight  by  the 
seller,  but  without  intent  to  retain  the  title,  on  delivery  of  goods  to 
a  carrier,  does  not  affect  the  purchaser's  liability  for  the  purchase 
price  in  case  the  goods  are  lost  in  transit.  (Colo.)  Heert  v.  Ride- 
nour-Raymond Grocer  Co.,  259. 

Note. 

Schools,  liability  of  educational  institutions  for  torts  of  agents,  905. 

SCIRE  FACIAS. 

1.  SCIRE  FACIAS — Nature  of  Writ — Concurrent  Remedy. — The 
writ  of  scire  facias  is  not  a  substitute  for  the  action  of  debt  upon 
the  judgment,  but  is  an  independent,  concurrent  remedy,  and,  until 
the  debt  evidenced  by  the  judgment  has  been  satisfied,  the  plaintiff 
may  prosecute  his  action  of  debt  and  his  proceeding  by  scire  facias 
at  the  same  time,  and  the  pendency  of  one  is  no  defense  against  the 
other.     (Ala.)     Drennen  v.  Dunn,  28. 

2.  SCIRE  FACIAS — Concurrent  Remedies. — A  Plaintiff  in  Judg- 
ment may  have  his  remedy  by  a  rule  to  show  cause  why  execution 
should  not  issue  and  his  action  of  debt  on  the  judgment  concurrently. 
(Ala.)     Drennen  v.  Dunn,  28. 

SEDUCTION. 

1.  SEDUCTION — Marriage  After  Conviction  a  Bar  to  Judgment. 
A  prosecution  for  seduction  under  promise  of  marriage  is  not  termin- 
ated until  judgment  is  actually  rendered,  and  a  marriage  of  the  par- 
ties after  a  plea  or  verdict  of  guilty,  but  before  the  rendition  of 
judgment,  terminates  the  prosecution  and  is  a  bar  to  judgment. 
(N.  Y.)     People  v.  Frost,  801. 

2.  SEDUCTION — Subsequent  Marriage — Plea  not  Necessary. — In 
a  prosecution  for  seduction  under  promise  of  marriage  it  is  not 
necessary  to  plead  a  subsequent  marriage  in  order  to  constitute  it  a 
bar;  it  is  sufficient  if  it  is  proved  in  any  manner  to  the  satisfaction 
of  the  court.     (N.  Y.)     People  v.  Frost,  801. 

3.  SEDUCTION  —  Marriage  After  Conviction  —  Remedy. — Where 
the  court  pronounces  judgment  against  the  defendant  in  seduction 
after  being  apprised  of  his  marriage  to  the  prosecutrix  subsequent 
to  conviction,  his  remedy  is  not  habeas  corpus,  but  motion  in  arrest 
of  judgment,  and  upon  denial  thereof  to  review  the  action  of  the 
trial  court  on  appeal.     (N.  Y.)     People  v.  Frost,  801. 

SENATORIAL  DISTRICTS. 

See  Constitutional  Law,  10-12. 
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SENTENCE. 
See  Criminal  Law,  12-14. 

SHOPKEEPER'S  LIABILITY. 

See  Negligence,  10-12. 

SIDEWALKS. 
See  Municipal  Corporations,  14. 

SLANDER. 

See  Libel  and  Slander. 

SPECIAL  ASSESSMENTS. 
See  Municipal  Corporations,  27-37. 

STARE  DECISIS. 

See  Courts,  2. 

STATIONS. 

See  Carriers,  29-32. 

STATUTES. 
In  General. 

1.  STATUTES — When  in  Effect.— It  is  the  Ordinary  Rule  that 
legislative  enactments  become  operative  upon  their  passage,  unless 
there  is  some  express  provision  of  law  to  the  contrary.  (Cal.)  Gay  v. 
Engebretsen,  67. 

2.  STATUTES — Conflicting  State  and  Federal  Acts. — A  statute 
does  not  become  controlling  until  it  actually  becomes  operative,  and 
hence  a  state  statute  upon  a  subject  on  which  Congress  has  also 
passed  a  statute  remains  in  force  until  the  federal  statute  goes  into 
effect.     (N.  Y.)     People  v.  Erie  E.  R.  Co.,  828. 

Title  of  Act. 

3.  CONSTITUTIONAL  LAW— Title  of  Local  Option  Law.— Tho 
local  option  law  must  be  considered  to  have  been  framed  and  enacted 
with  reference  to  the  existing  laws  upon  the  subject,  and  the  expres- 
sion "intoxicating  liquor,"  used  in  the  title  of  the  act,  to  be  used  in 
the  sense  given  it  and  as  defined  by  the  general  law  of  the  state 
then  in  force,  and  as  meaning  any  beverage  containing  alcohol  in 
any  quantity  whatever,     (Mo.)     State  v.  Martin,  628. 

Construction. 

4.  STATUTES — Construction — Popular  Meaning  of  Words.— Tho 
words  of  a  statute  are  not  to  be  understood  in  their  technical,  but 
in  their  popular,  sense.  The  dictionaries  are  the  exponents  of  the 
popular  meaning  of  the  words  of  the  language,  and  they  may  be  re- 
ferred to  to  ascertain  and  determine  such  meaning.  (La.)  ytate  v. 
Treadaway,  514. 

5.  STATUTES — Construction — Reference  to  Common  Law. — Stat- 
utes which  are  intended  to  remedy  defects  in  or  supersede  the  com- 
mon law  must  be  read  and  construed  in  the  light  of  that  law.  When 
words  of  a  definite  signification  under  the  comiiion  law  are  used  in 
such  statutes,  and  there  is  nothiug  to  show  that  they  are  used  in  a 
different  sense,  they  are  deemed  to  be  employed  in  their  known  and 
defined  common-law  meaning.     (Ind.)     Truelove  v.  Truelove,  404. 

Am.  St.  Rep.,  Vol.  139 — 77 
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6.  STATUTES — Construction — Change  in  Meaning  of  Words. — 
The  popular  meaning  of  words  is  constantly  changing,  but  in  con- 
struing a  statute  long  in  force  and  dealing  with  rights  or  things 
long  established,  the  meaning  of  the  words  used  must  be  taken  as 
that  given  them  at  the  enactment  of  the  statute,  in  order  that  rights 
do  not  change  with  fashions  in  the  use  of  words.  (Wis.)  St.  John's 
Military  Academy  v.  Edwards,  1123. 

7.  STATUTES — Construction  When  Taken  from  Another  State. — 
When  a  statute  has  received  a  judicial  construction  in  another  state, 
and  is  then  adopted,  it  is  taken  with  the  construction  which  has  been 
BO  given  it.     (Wis.)     Estate  of  BuUen,  1114. 

See  Constitutional  Law. 

STAY  OF  PROCEEDINGS. 

See  Equity,  3. 

STOCK  AND  STOCKHOLDERS. 

See  Corporations. 

STOLEN  PROPERTY. 

1.  STOLEN  PROPERTY — Recovery  of  Proceeds  from  Estate  of 
Thief. — Where  certain  bonds,  together  with  all  evidence  of  their  iden- 
tity, were  stolen  from  the  owner,  who  was  thereby  rendered  unable 
to  stop  payment  thereon  or  trace  them,  and  years  after,  upon  the 
death  of  the  father  in  law  of  the  owner,  evidence  of  the  theft  ana 
collection  of  the  bonds  by  him  was  found  among  his  papers,  the 
owner  may,  upon  discovery  of  the  facts,  recover  the  value  of  the 
bonds  and  interest  thereon  from  the  estate  of  the  thief.  (N.  Y.) 
Lightfoot  V.  Davis,  817. 

2.  STOLEN  PROPERTY — Equitable  Action  to  Recover  Proceeds — 
Theory  of  Action. — The  basis  of  an  action  in  equity  to  recover  from 
the  thief  the  proceeds  of  stolen  property  is  that  of  fraud,  and  the 
method  bv  which  equity  proceeds  is  to  turn  the  wrongdoer  into  a 
trustee.      '(N.  Y.)     Lightfoot  v.  Davis,  817. 

3.  STOLEN  PROPERTY — Recovery  of  Proceeds  from  Estate  of 
Thief. — Where  bonds  were  stolen  and  collected  by  one  whose  identity 
as  the  thief  was  not  discovered  until  after  his  death,  the  owner  of 
the  bonds  may  recover  the  amount  thereof  from  the  estate  of  the 
thief,  although  he  fails  to  identify,  in  the  estate  the  proceeds  of  his 
bonds,  in  an  equitable  action,  for  in  equity  "the  relief  to  be  admin- 
istered will  be  adapted  to  the  exigencies  of  the  case  as  they  exist 
at  the  close  of  the  trial."     (N.  Y.)     Lightfoot  v.  Davis,  817. 

See  Advers'e  Possession,  2. 

STREET  RAILWAYS. 

1.  STREET  RAILWAYS — Extension  of  Line  and  of  City  Limits. 
An  ordinance  granting  certain  privileges  to  a  street  railway  company, 
and  requiring  it  to  carry  passengers  within  the  city  limits  on  certain 
terms,  applies  to  the  city  limits  as  subsequently  extended  and  to  an 
extension  of  the  line  by  purchase  or  otherwise.  (Mich.)  People  v. 
Detroit  United  Ey.,  582. 

2.  STREET  RAILWAYS— Extension  of  System.— There  are  Two 
Methods  of  extending  street  railways.  One  is  by  construction  and 
the  other  by  purchase.  A  purchased  railway  becomes  as  much  a  part 
of  the  system  as  does  the  road  as  constructed.  (Mich.)  People  v. 
Detroit  United  By.,  582, 

3.  STREET  RAILWAYS — Pranchise — Construction  of  Ordinance. 
An  ordinance  granting  certain  privileges  to  a  street  railway  company 
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and  requiring  it  to  carry  passengers  within  the  city  limits  on  certain 
terms,  accepted  by  the  company,  must  be  held  to  have  been  granted 
and  accepted  in  view  of  the  power  to  change  or  extend  such  limits, 
and  that  neither  the  city  nor  the  company  contemplated  a  change  of 
the  terms  in  the  event  of  an  extension  of  the  city  limits  or  an  exten- 
sion of  the  lines  within  the  city.  (Mich.)  People  v.  Detroit  United 
Ky.,  582. 

STREETS. 
See  Municipal  Corporations. 

SUCCESSION. 

See  Descent  and  Distribution. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution. 

SUPPORT  OF  GRANTOR. 

See  Deeds,  3-6. 

TAXATION. 
Method  of  Collection. 

1.  TAXATION— Method  of  Collection— Action.— Where  the  legis 
lature  has  not  authorized  any  method  for  collecting  a  tax,  an  action 
at  law  will  lie  to  collect  it;  but  where  it  has  authorized  a  method  of 
collection,  the  method  is  exclusive,  and  generally  no  action  lies  unless 
llie  statute  expressly  authorizes  it.  (Ala.)  City  of  Huntsville  v. 
Madison  County,  45. 

Exemption  of  Property. 

See  Municipal  Corporations,  34-37. 

2.  TAXATION  —  Exemption. — County  Property,  owned  and  held 
for  public  purposes,  is  generally  exempt  from  taxation  of  any  de- 
scription, and  is  not  to  be  deemed  subject  to  taxation  in  any  form, 
unless  the  intent  of  the  legislature  to  render  it  so  clearly  appears. 
(Ala.)     City  of  Huntsville  v.  Madison  County,  45. 

3.  TAXATION — Exemptions — Strict  Construction  of  Law. — Laws 
exempting  property  from  taxation  are  construed  strictly  against  the 
privilege  claimed;  but  strict  construction  does  not  mean  that  we  arc 
not  to  search  for  and  ascertain,  if  possible,  the  true  meaning  of  the 
language  used.  It  comes  into  play  only  when  the  language,  after 
analysis  and  subjection  to  the  ordinary  rules  of  interpretation,  pre- 
sents ambiguity.  (Wis.)  St.  John's  Military  Academy  v.  Edwards, 
1123. 

4.  TAXATION — Exemptions — "Association"  Includes  a  Corpora- 
tion.— The  word  "association,"  as  used  in  subdivision  3,  section  103S, 
Statutes  of  1898,  exempting  from  taxation  property  owned  by  any 
religious,  scientific,  literary  or  benevolent  association,  includes  cor- 
porations of  such  character.  (Wis.)  St.  John's  Military  Academy  v. 
Edwards,  1123. 

5.  TAXATION — Exemption — School  and  Academy. — Under  subdi- 
vision 3,  section  1038,  Statutes  of  1898,  exempting  the  property  of 
any  religious,  scientific,  literary  or  benevolent  association  from  taxa- 
tion, a  school  and  academy  is  such  an  association,  and  entitled  to 
the  benefit  of  the  exemption.  (Wis.)  St.  John's  Military  Academy 
V.  Edwards,  1123. 

6.  TAXATION — Exemption — School  Corporation. — The  Pasrment 
of  Dividends  for  certain  years  by  a  corporation  conducting  a  school 
and  academy,  if  subjecting  its  property  to  taxation  for  those  years, 
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would  not  affect  its  exemption  in  subsequent  years  for  which  no 
dividends  are  paid.  (Wis.)  St.  John's  Military  Academy  v.  Edwards, 
1123. 

7.  TAXATION — Exemption — "Use  of  Proiwrty"  for  School. — The 
creating  of  debts  for  the  purpose  of  purchasing  apparatus,  building 
or  repairing,  and  afterward  paying  these  debts  from  the  proceeds  of 
tuition,  by  a  school  and  academy,  is  using  the  property  for  the  pur- 
poses of  the  school.  (Wis.)  St.  John's  Military  Academy  v.  Edwards, 
11S3. 

Severance  of  Estates — Oil  and  Minerals. 

8.  TAXATION — Severance  of  Estates  In  Land. — The  authority 
to  tax  and  the  manner  of  its  exercise  have  nothing  to  do  with  the 
right  of  the  owner  either  to  hold  his  tract  of  land  entire  or  to  sever 
it  by  the  grant  of  different  estates  therein.  (Pa.)  Rockwell  r. 
Warren  County,  100<3. 

9.  TAXATION. — When  There  has  been  a  Severance  of  the  Oil, 
Gas  and  minerals  from  the  surface,  this  constitutes  an  estate  in  land 
subject  to  taxation,  even  if  this  mineral  estate  underlies  unseated 
lands.     (Pa.)     Rockwell  v.  Warren  County,  1006. 

Franchises. 

10.  TAXATION  OF  FRANCHISE— Corporations  Liable.— Corpora- 
tions organized  for  the  purpose  of  buying,  selling,  leasing,  renting  and 
owning  real  estate,  and  of  erecting  buildings  and  other  structures 
thereon,  are  subject  to  the  franchise  tax  provided  by  the  corporation 
tax  laws.     (N.  Y.)     People  v.  Williams,  809. 

11.  TAXATION  OF  FRANCHISE— Capital  Employed.— From  the 
moment  a  corporation  organized  for  the  purpose  of  owning  and  im- 
proving real  estate  begins  to  use  its  money  to  purchase  real  estate 
for  the  purposes  of  its  incorporation,  it  employs  its  capital  in  the 
state  within  the  purview  of  the  corporation  tax  law.  (N.  Y.)  People 
V.  Williams,  809. 

12.  TAXATION  OF  FRANCHISE — Earning  of  Dividends  Imma- 
terial.— The  corporation  tax  law  provides  for  the  taxation  of  cor- 
)iorations  which  neither  earn  nor  declare  dividends.  (N.  Y.)  People 
V.  Williams,  809. 

13.  TAXATION  OF  FRANCHISE — Construction  of  Statute. — Sec- 
tions 182  and  190  of  the  former  tax  laws  (Consol.  Laws,  c.  60)  must 
be  construed  tagether  and  read  as  a  whole,  and,  where  so  construed, 
provide  that  the  tax  upon  a  corporation  having  an  excess  of  liabilities 
over  assets,  the  average  sale  price  of  whose  stock  during  the  year 
did  not  equal  or  exceed  its  par  value,  and  which  paid  no  dividends, 
should  be  assessed  ui>on  the  actual  value  of  its  capital  stock  and  not 
upon  the  par  value  thereof.     (N.  Y.)     People  v.  Williams,  809. 

14.  TAXATION  OF  FRANCHISE— Appraisal  of  Stock.— In  assess- 
ing the  franchise  of  a  corporation,  the  controller  is  not  bound  by  the 
appraisal  of  the  officers  of  the  corporation  under  section  190  of  the 
franchise  tax  law  as  it  stood  in  1907.  (N.  Y.)  People  v.  Williams, 
809. 

Eailroads. 

15.  TAXATION— Railroads.— At  the  Time  of  the  Adoption  of  the 

present  constitution,  in  1891,  it  was  the  settled  policy  of  the  state  of 
Kentucky  that  local  taxation  of  railroads  should  be  based  entirely 
on  the  assessment  made  by  the  railroad  commission.  (Ky.)  Board 
of  Equalization  of  Campbell  Co.  v.  Louisville  etc.  R.  R.  Co.,  482. 

16.  TAXATION — Railroads. — The  Kentucky  Constitution  of  1891, 
now   prevailing,   declared   expressly   against   any   construction   of   its 
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•words  to  prevent  the  General  Assembly  providing  for  how  railroads 
and  railroad  property  should  be  assessed.  (Ky.)  Board  of  Equaliza- 
tion of  Campbell  Co.  v.  Louisville  etc.  E.  R.  Co.,  482. 

17.  TAXATION — Railroad  Commission. — By  the  act  of  April  19, 
1882,  which  was  unrepealed  in  1891,  when  the  present  constitution 
was  adopted,  the  power  of  assessing  railroads  and  railroad  property 
was  vested  in  a  railroad  commission;  and  Buch  constitution  declared 
that  until  otherwise  provided  the  law  on  the  subject  then  prevailing 
should  remain  in  force.  (Ky.)  Board  of  Equalization  of  Campbell 
Co.  y.  Louisville  etc.  R.  R.  Co.,  482. 

18.  TAXATION — Railroads. — Since  the  Adoption,  in  1891,  of  the 
present  constitution  of  Kentucky,  the  legislature  of  that  state  has 
done  nothing  to  change  the  system  then  prevailing  as  to  the  assess- 
ment of  railroads  and  railroad  property.  (Ky.)  Board  of  Equaliza- 
tion of  Campbell  Co.  v.  Louisville  etc.  R.  R.  Co.,  482. 

19.  TAXATION — Railroads. — A  Bridge  Owned  by  a  Railway  com- 
pany ana  used  by  it  in  connection  with  the  operation  of  its  road  is, 
in  Kentucky,  assessable  by  the  railroad  commission  as  railroad  prop- 
erty, although  there  are  street-car  tracks  on  it,  a  wagonway  and  paths 
for  foot-passengers.  (Ky.)  Board  of  Equalization  of  Campbell  Co. 
V.  Louisville  etc.  R.  R.  Co.,  482. 

Inheritance  Tax. 

20.  INHERITANCE  TAX — Nature  of  th,e  Tax. — An  inheritance  tax 
is  not  a  tax  upon  property  or  property  rights  in  any  sense,  but  purely 
an  excise  tax  levied  upon  the  "transfer"  or  transaction,  and  merely 
measured  in  amount  by  the  amount  of  property  transferred.  (Wis.) 
Estate  of  Bullen,  1114. 

21.  INHERITANCE  TAX. — A  Life  Insurance  Policy  payable  to 
the  wife  of  the  insured  is  no  part  of  his  estate,  and  is  therefore  not 
liable  to  the  payment  of  an  inheritance  tax,  nor  is  this  affected  by 
the  wife  joining  with  the  insured  in  an  assignment  in  trust  of  the 
policy,  she  not  relinquishing  any  of  her  rights  thereunder.  (Wis.) 
Estate  of  Bullen,  1114. 

22.  INHERITANCE  TAX — Charity. — ^A  Provision  in  a  Will,  mak- 
ing bequests  to  various  individuals,  to  various  charitable  institutions, 
and  to  individuals  in  trust  for  a  charitable  use,  that  the  executors 
pay  from  the  estate  any  and  all  inheritance  and  succession  taxes 
upon  any  legacies  given  to  individuals,  has  no  reference  to  the  legacy 
given  to  the  individuals  in  trust  for  a  charitable  use.  (N.  H.)  Kings- 
bury V.  Bazeley,  664. 

23.  INHERITANCE  TAX — Transfer  in  Contemplation  of  Death— 
When  Liability  Accrues. — The  liability  to  the  inheritance  tax  in  case 
of  a  transfer  made  in  contemplation  of  death  accrues  at  the  time  of 
the  transfer,  and  hence  is  not  affected  by  the  circumstance  that  at  the 
time  of  the  maker's  death  the  property  was  in  another  state.  (Wis.) 
Estate  of  Bullen,  1114. 

24.  INHERITANCE  TAX — Transfer— Enjoyment  Postponed.— If 
the  actual  intention  of  the  parties  to  a  deed  is  that  possession  or 
enjoyment  of  the  land  shall  be  postponed  until  after  the  grantor's 
death,  the  transfer  is  subject  to  an  inheritance  tax,  though  the  inten- 
tion is  not  evidenced  in  writing.     (111.)     People  v.  Burkhalter,  351. 

25.  INHERITANCE  TAX— Transfer  in  Contemplation  of  Death. — 
An  absolute  gift,  though  followed  by  possession  and  enjoyment  of  the 
property  in  the  donor's  lifetime,  is  subject  to  an  inheritance  tax  if 
made  in  contemplation  of  death,  without  regard  to  any  intent  to 
evade  the  payment  of  the  tax.     (III.)     People  v.  Burkhalter,  351. 

26.  INHERITANCE  TAX, — An  Owner  may  Give  Away  or  other- 
wise dispose  of  his  property,  or  any  part  of  it,  in  any  manner  he 
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sees  fit,  and  if  such  disposition  takes  effect,  in  possession  and  enjoy- 
ment, during  his  lifetime,  it  will  not  be  subject  to  an  inheritance 
tax  unless  made  in  contemplation  of  his  death.  (111.)  People  v. 
Burkhalter,  351. 

27.  INHERITANCE  TAX. — The  Contemplation  of  Death  must  be 
the  impelling  motive,  without  which  the  conveyance  would  not  be 
made,  in  order  to  subject  a  transfer  of  property  to  the  inheritance 
tax.     (111.)     People  v.  Burkhalter,  351. 

28.  INHERITANCE  TAX. — A  Transfer  of  Property  to  one  not 
related  to  the  transferrer,  either  by  blood  or  marriage,  as  the  con- 
sideration for  a  contract  whereby  the  transferee  is  to  attend  and 
care  for  the  deaf  and  dumb  daughter  of  the  transferrer  as  long  as 
she  lives,  is  not  subject  to  an  inheritance  tax,  as  having  been  made 
in  contemplation  of  death,  where  the  performance  of  the  contract, 
on  both  sides,  has  been  completed  during  the  transferrer's  lifetime, 
although  he  may  have  expected  his  daughter  to  outlive  him,  and 
where  it  was  not  his  impending  death  which  was  the  impelling  motive 
for  making  this  disposition  of  his  property,  but  his  desire  to  provide 
for  his  daughter's  future,  whether  he  lived  or  died.  (111.)  People  v. 
Burkhalter,  351. 

29.  INHERITANCE  TAX — Situs  of  Personalty. — The  inheritance 
tax  law  of  Wisconsin  was  borrowed  from  New  York,  and  prior  to 
its  adoption  by  Wisconsin  had  received  judicial  construction  in  New 
York  that  in  respect  to  personal  property  not  within  the  state  at  the 
time  of  the  resident  decedent's  death  the  court  will  apply  the  maxim, 
"Mobilia  sequuntur  personam,"  the  effect  of  which  is  to  make  the  legal 
situs  of  personal  property  at  the  domicile  of  the  decedent,  and  this 
construction  was  adopted  with  the  statute.  (Wis.)  Estate  of  Bullen, 
1114. 

30.  INHERITANCE  TAX— Situs — Personal  Property  TraJisf erred  to 
Trustee — Transfer  in  Contemplation  of  Death. — Where  one  formerly  a 
resident  of  Chicago  took  up  liis  residence  in  Wisconsin,  but  continued 
to  transact  some  business  in  Chicago  and  had  money  in  banks  and 
other  personal  property,  including  stocks,  bonds,  life  insurance 
policies,  notes,  etc.,  situated  there,  which  were  never  actually  brought 
into  the  state  of  Wisconsin,  some  two  years  after  his  removal  to  Wis- 
consin executed  at  Chicago  a  deed  or  assignment  in  trust  to  an  Illinois 
trust  company  transferring  the  property  in  Chicago  to  it,  and  deliv- 
ered to  it  the  stocks,  bonds,  notes  and  securities  properly  indorsed, 
the  assignment  providing  for  the  investment  of  the  trust  fund  and 
the  payment  of  the  income  thereof,  but  reserving  to  the  maker  the 
right  to  the  income  and  control  of  the  property  and  the  right  to  at 
any  time  revoke  the  trust  during  his  life,  and  providing  for  the 
distribution  of  the  property  held  by  the  trustee  at  the  death  of  the 
maker,  and  the  maker  thereafter,  after  having  become  technically  re- 
possessed of  the  property,  executed  a  second  deed  or  assignment  to  the 
trustee,  the  manual  possession  of  the  securities  being  at  all  times  in 
the  trustee,  it  holding  the  legal  title  at  the  time  of  the  maker's  death, 
the  maker  at  the  time  of  the  creation  of  the  trust  knowing  himself  to 
be  afflicted  with  locomotor  ataxia,  it  must  be  held  that  the  legal  situs 
of  the  property  affected  by  the  deed  or  assignment  was  in  the  state 
of  Wisconsin,  where  the  maker  lived  and  died;  that  the  transfer  was 
one  made  in  contemplation  of  death,  and,  therefore,  subject  to  the 
Wisconsin  inheritance  tax.     (Wis.)     Estate  of  Bullen,  1114. 

31.  INHERITANCE  TAX  —  Payment  in  Foreign  State  —  Double 
Taxation. — The  fact  that  personal  property  is  situated  in  another 
state  where  an  inheritance  tax  has  been  imposed  upon  it  does  not  pre- 
vent the  imposition  of  an  inheritance  tax  in  the  state  of  the  deceased 
owner's  domicile,  although  such  may  result  in  a  double  taxaaon. 
(Wis.)     Estate  of  Bullen,  1114. 
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32.  INHERITANCE  TAX— Deducted  from  Legacy.— The  inherit- 
ance tax  imposed  upon  property  distributed  through  the  courts  of 
this  state  is  deducted  from  the  legacy,  and  is  not  a  part  of  the 
expenses   of  administration.     (N.  H.)     Kingsbury  v.  Bazeley,  664. 

33.  INHERITANCE  TAX— Conflict  of  Laws— Expense  of  Admin- 
istration.— The  payment  of  an  inheritance  tax  by  the  executors  to 
a  foreign  state  in  order  to  obtain  property  there  situated  should,  in 
the  absence  of  a  contrary  intention  expressed  in  the  will,  be  re- 
garded as  an  expense  of  administration,  to  be  paid  from  the  general 
property  of  the  estate,  and  not  as  a  charge  pro  rata  upon  specific 
legacies.     (N.  H.)     Kingsbury  v.  Bazeley,  664. 

See  Licenses;  Municipal  Corporations,  27-37. 

TELEGRAPHS  AND  TELEPHONES. 

Negligence  and  Damages. 

1.  TELEGRAMS  —  Care  and  Skill  in  Transmitting. — Telegraph 
companies  exercise  a  quasi-public  employment,  with  duties  analogous 
to  those  of  common  carriers,  and  are  required  to  use  a  high  degree  of 
care  and  skill  in  the  correct  and  prompt  transmission  of  messages. 
(111.)     Providence-Washington  Ins.  Co.  v.  Western  Union  Tel.  Co.,  314. 

2.  TELEGRAMS — Failure  to  Deliver. — Where  Insured  Property 
is  destroyed  by  fire,  but  the  policy  would  have  been  canceled  had  it 
not  been  for  the  negligence  of  a  telegraph  company  in  missending  a 
telegram,  the  proximate  cause  of  the  loss  to  the  insurance  company, 
by  reason  of  the  policy  not  having  been  canceled,  is  the  negligence 
of  the  telegraph  company  and  not  the  fire.  (111.)  Providence-Wash- 
ington Ins.  Co.  V.  Western  Union  Tel.  Co.,  314. 

3.  TELEGRAM  —  Notice  of  Importance  —  Negligence. — When  a 
message  delivered  to  a  telegraph  company  for  transmission  relates  to 
an  important  business  transaction,  and  discloses  the  nature  of  the  busi- 
ness, the  company  has  all  the  information  necessary  to  show  that 
prompt  delivery  is  important,  and  to  charge  it  with  damages  resulting 
directly  from  negligent  failure  to  deliver.  (111.)  Providence- Wash- 
ington Ins.  Co.  v.  Western  Union  Tel.  Co.,  314. 

4.  TELEGRAM — Failure  to  Deliver  Message  to  Cancel  Insurance. 
If  property  is  destroyed  by  fire  while  a  policy  of  insurance  thereon  is 
in  force  which  would  have  been  canceled  but  for  the  negligence  of  a 
telegraph  company  in  missending  a  telegram  authorizing  the  cancella- 
tion of  the  policy,  the  loss  of  the  insurance  company  is  the  direct  re- 
sutt;  of  the  negligence  of  the  telegraph  company,  and  the  telegraph 
company  is  liable  for  the  amount  of  the  loss  sustained  by  the  insur- 
ance company,  and  not  merely  for  the  difference  between  the  reason- 
able value  of  carrying  the  risk  for  the  additional  time  and  the  amount 
of  the  unearned  premium.  (111.)  Providence-Washington  Ins.  Co.  v. 
Western  Union  Tel.  Co.,  314. 

5.  TELEGRAM — Mental  Anguish — Absence  from  Funeral. — In  as- 
sessing damages,  in  an  action  against  a  telegraph  company  for  failing 
to  deliver  a  message,  mental  anguish  is  not  to  be  attributed  to  the 
plaintiff,  prevented  by  such  failure  from  attending  a  funeral,  unless 
the  deceased  was  a  near  relative.  (Ky.)  Randall  v.  Western  Union 
Tel.  Co.,  477. 

6.  TELEGRAM — Mental  Anguish — Funeral  of  Fiancee. — A  mar- 
riage engagement  does  not  render  the  parties  such  near  relatives  as 
that  a  telegraph  company  is  answerable  in  damages  for  the  mental 
anguish  of  one  of  them,  the  failure  of  the  company  to  deliver  a 
telegram  having  caused  his  absence  from  the  funeral  of  the  other. 
(Ky.)     Randall  t.  Western  Union  Tel.  Co.,  477. 


1224  Index— Vol.  139. 

Contract  in  Eestraint  of  Trade. 

7.  TELEGRAPHS  AND  TELEPHONES— Contract  In  Restraint  of 
Trade. — Telegraph  and  telephone  companies  are  public  service  cor- 
porations, affected  by  a  public  interest,  and  hence  contracts  tending 
to  restrict  the  free  and  general  use  of  their  lines  are  invalid.  (N.  Y.) 
Central  New  York  Tel.  &  Tel.  Co.,  v.  Averill,  878. 

8.  TELEGRAPHS  AND  TELEPHONES— Contracts  in  Restraint  of 
Use. — The  feature  of  a  telephone  system  which  constitutes  its  public 
value  and  affects  it  with  a  public  interest  is  its  ability  to  bring  each 
customer  into  vocal  communication  with  others,  the  usefulness  of  the 
service  being  directly  proportionate  to  the  number  of  persons  who 
can  be  reached  thereby,  and  its  franchise  is  granted  because  of  this 
element.  Any  contract  by  which  a  telephone  company  seeks  the 
exclusion  of  any  other  telephone  service  from  the  premises  of  its 
customers  is  against  public  policy,  and  in  restraint  of  trade,  and 
therefore  void.  (N.  Y.)  Central  New  York  Tel.  &  Tel.  Co.  v.  Averill, 
878. 

TIMBER. 

1.  STANDING  TIMBER — Construction  of  Instrument  of  Sale. — 
In  the  construction  of  an  instrument  for  the  sale  of  standing  timber 
and  the  growth  of  timber  on  certain  land,  no  consideration  need 
be  given  the  fact  that  its  title  or  heading  is  "Bill  of  Sale,"  nor  that 
a  part  of  the  description  in  the  warranty  clause  is  of  "goods  and 
chattels,"  nor  that  it  is  recorded  in  the  chattel  mortgage  records,  save 
aa  possibly  throwing  light  on  the  intent  of  the  parties.  As  against 
the  plain  terms  of  the  recitals  of  the  granting  clause  and  covenant, 
such  circumstances  are  entitled  to  no  weight.  (Iowa)  Baker  v. 
Kenney,  456. 

2.  STANDING  TIMBER — Not  Interest  in  Land. — A  purchaser  of 
standing  timber  to  be  cut  and  taken  from  land  within  a  specified 
time  acquires  no  interest  in  the  land.     (Iowa)     Baker  v.  Kenney,  45(3. 

3.  STANDING  TIMBER — License  to  Remove, — A  license  to  cut 
and  remove  standing  timber  may  be  established  by  parol  evidence, 
because  it  conveys  no  interest  in  land,  and  the  right  to  the  timber 
which  the  licensee  is  authorized  to  remove  becomes  vested  only  when 
the  trees  are  severed  and  converted  into  chattel  property.  (Iowa) 
Baker  v.  Kenney,  456. 

4.  STAin)ING  TIMBER— Sale— Right  of  Removal.— There  mav 
be  an  irrevocable  license  to  cut  and  remove  standing  timber,  created 
in  writing  or  provable  by  parol  evidence,  on  account  of  performance 
or  payment  of  consideration,  which  is  an  interest  in  the  land,  and 
the  right  acquired  under  such  a  license  is  in  effect  an  easement  or 
right  analogous  thereto.     (Iowa)     Baker  v.  Kenney,  456. 

5.  STANDING  TIMBER.— The  Right  to  Cut  and  Remove  stand- 
ing timber  may  exist  in  gross  and  need  not  be  appurtenant  to  any 
other  land.     (Iowa)     Baker  v.  Kenney,  456. 

6.  STANDING  TIMBER  —  Construction  of  Grant  —  Irrevocabl'i 
License  or  Easement, — An  instrument  by  which  the  owner  of  land 
grants  "all  timber  and  growth  of  timber"  thereon,  with  the  privilege 
at  all  times  to  enter  to  cut  and  haul  the  same,  etc.,  "to  have  and  to 
hold  the  same  unto  the  said  party  of  the  second  part,  his  executors, 
administrators  and  assigns  forever,"  may  be  construed  to  grant  an 
interest  in  the  land  and  a  perpetual  right  to  the  timber  and  growth 
of  timber  with  the  right  to  remove  the  same.  (Iowa)  Baker  v, 
Kenney,  456. 

7.  STANDING  TIMBER  — Snlo.  —  The  Terms  "Timber"  and 
"Growth  of  timber"  in  a  contract  for  the  sale  of  "standing  timber" 
and  "growth  of  timber"  are  not  synonymous,  the  latter  term  meaning 
the  future  growth,     (Iowa)     Baker  y.  Kenney,  456. 
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TORTS. 

See  Charities. 

TRADEMARKS. 

1.  TRADEMARKS. — The  Expiration  of  a  Patent  does  not  give  to 
one  thereafter  manufacturing  the  article  the  right  to  use  trademarlts 
and  names  adopted  by  the  patentee,  so  as  to  represent  such  articles 
to  be  those  manufactured  by  the  patentee,  and  the  use  of  such  marks 
and  names  may  be  permanently  enjoined.  (N.  Y.)  Westcott  Chuck 
Co.  V.  Oneida  Nat.  Chuck  Co.,  907. 

2.  TRADEMARKS — Damages  for  Infringement. — A  Stipulation 
made  on  the  trial  of  a  suit  for  infringement  of  trademark,  fixing  the 
profits  made,  etc.,  will  be  treated  as  fixing  the  rule  of  damages  in 
case  the  plaintiff  is  successful.  (N.  Y.)  Westcott  Chuck  Co.  v. 
Oneida  Nat.  Chuck  Co.,  907. 

TRADE  NAMES. 

See  Banks  and  Banking;  Corporations,  10-13. 

TRESPASS. 
TRESPASS — Entry  on  Land  by  Mistake. — Where  one  has  en- 
tered upon  and  taken  sand  from  the  lot  of  another,  mistaking  the  lot 
for  his  own,  and  the  true  owner  as  mistakenly  has  permitted  him  to 
do  so,  there  has  been  no  trespass.     (Ky.)     Merriwether  v.  Bell,  488. 
6ee  Injunctions,  2. 

TRIAL. 

In  General, 

1.  TRIAL — Order  of  Proof  in  Discretion  of  Court. — It  is  not  error 
for  the  court  to  allow  the  plaintiff,  after  the  close  of  the  defendant's 
ease,  to  prove  a  fact  he  should  have  proved  as  part  of  his  case  in 
chief.  Such  matters  rest  in  the  sound  discretion  of  the  trial  court. 
(Wis.)     Siemers  v.  Meeme  Mut.  Home  Protection  Ins.  Co.,  1083. 

2.  TRIAL — Province  of  Jury. — Where  from  the  Evidence  different 
conclusions  may  be  reached,  the  question  should  be  left  to  the  jury. 
(Colo.)     Heert  v.  Ridenour-Eaymond  Grocer  Co.,  259. 

Instructions. 

3.  INSTRUCTIONS— Weight,  of  Evidence.— It  is  Error  for  the 
court  to  single  the  defendant  out  and  instruct  the  jury  upon  the 
weight  of  his  evidence.     (Okl.  Cr.)     Price  v.  United  States,  930. 

4.  INSTRUCTIONS — General  Exception. — The  rule  that  when  an 
instruction  embraces  several  distinct  propositions  of  law,  some  of 
which  are  correct,  a  general  exception  to  the  whole  instruction  is  not 
good,  does  not  apply  where  the  instruction  authorizes  the  wrong  ap- 
plication of  that  which  is  correct.     (Colo.)     Melcher  v.  Beeler,  273. 

5.  INSTRUCTIONS — Request  to  Cure  Erroneous  Instruction. — 
Where  the  court  has  given  an  erroneous  instruction,  the  party  again.st 
whom  it  operates  is  not  required  to  propose  or  request  a  correct  in- 
struction on  the  point.     (Colo.)     Melcher  v.  Beeler,  273. 

6.  TRIAL — Instructions. — An  Objection  to  the  Refusal  of  tlie 
court  to  submit  a  specific  question  to  the  jury  loses  its  force  where 
the  question,  in  a  less  suggestive  form,  was  in  fact  submitted  to  tiie 
jury  and  fully  answered  by  its  verdict.  (Cal.)  Merrill  v.  Los  Angelea 
Gas  &  Elec.  Co.,  134. 

Directing  Verdict. 

7.  TRIAL. — A  Verdict  is  Properly  Directed  for  the  defendant 
where  the  «videuce,  with  all  ini'ereuccs  wiiich  can  justifiably  be  drawn 
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therefrom,  is  insufficient  to  support  a  verdict  for  the  plaintiff.     (S.  D.) 
Wattors  V.  Dancey,  1071. 

8.  TRIAL — Motion  for  Verdict  Overruled — Resumption  of  Trial. — 
A  defendant  who,  after  presentation  of  the  plaintiff's  case,  without 
producing  his  evidence  moves  for  a  peremptory  instruction  to  the 
jury  to  find  for  him,  waives  no  rights  by  proceeding  to  produce  his 
evidence  after  his  motion  is  denied.  (Ky.)  Louisville  Ey.  Co,  v. 
Hibbitt,  464. 

See  Criminal  Law;  Jurors. 

TRUSTS. 

1.  RESULTING  TRUST — Parol  Promise  of  Grantee. — A  mere 
parol  promise  of  a  grantee  or  devisee  to  hold  the  title  in  trust,  unat- 
tended with  any  fraud  in  procuring  the  conveyance  or  devise  to  be 
made,  does  not  raise  a  resulting  trust.     (111.)     Evans  v.  Moore,  302. 

2.  TRUST — Enforcement  Against  Transferee. — Wherever  property, 
real  or  personal,  which  is  already  impressed  with  or  subject  to  a  trust, 
express  or  by  operation  of  law,  is  transferred  by  the  trustees,  not  in 
the  course  carrying  into  effect  the  terms  of  an  express  trust,  or  de- 
volves from  a  trustee  to  a  third  person  who  is  a  mere  volunteer,  or  is 
a  purchaser  with  notice  of  the  trust,  such  heir,  devisee,  successor,  or 
other  voluntary  trustee,  or  such  purchaser,  acquires  the  property  sub- 
ject to  the  same  trust  which  before  existed,  and  becomes  himself  a 
trustee  for  the  original  beneficiary.     (111.)     Evans  v.  Moore,  302. 

3.  TRUST. — If  an  Uncle  Agrees,  in  Writing,  to  Devise  property  to 
his  nephew  if  the  latter  will  leave  his  parents,  brothers,  sisters,  and 
other  relatives,  renounce  allegiance  to  the  land  of  his  birth,  come  to 
this  country  to  live,  and  become  a  citizen  of  the  United  States,  the 
agreement  is  based  upon  a  legal,  valid  consideration,  and,  when  per- 
formed by  the  nephew,  the  agreement  becomes  binding  upon  the  uncle 
and  his  devisees,  who  are  then  trustees  of  the  legal  title  for  the 
nephew.     (111.)     Evans  v.  Moore,  302. 

4.  TRUST — Agreement  to  Devise — Enforcement. — An  agreement, 
based  upon  a  valuable  consideration,  to  make  a  particular  disposition 
of  property  by  will,  will  be  enforced  in  equity  against  those  to  whom 
the  legal  title  has  descended,  and  the  remedy  will  not  be  allowed  to 
be  defeated  by  a  devise  or  conveyance  during  the  lifetime,  inconsistent 
with  the  agreement,  unless  rights  of  purchasers  deserving  of  protection 
have  intervened;  and,  where  specific  performance  would  be  decreed 
between  the  original  parties  to  the  contract,  it  will  be  decreed  as  to 
all  who  claim  under  them,  unless  intervening  equities  would  make  the 
decree  an  injustice  to  the  parties.     (111.)     Evans  v.  Moore,  30'A. 

5.  TRUST — Agreement  to  Devise — ^Enforcement — Laches. — Where 
an  uncle  agreed  to  devise  property  to  his  nephew,  but,  on  account  of 
the  latter's  dissipation,  placed  the  property  in  trust  for  him  until  his 
habits  should  improve;  and  the  property  was  devised  to  a  third  per- 
son upon  his  verbal  promise  to  hold  in  trust  for  the  nephew;  and  the 
trustee  held  the  property  for  about  two  years  and  a  half  after  the 
uncle's  death,  when  he  died,  devising  the  property  to  his  own  chil- 
dren, the  nephew  is  not  barred  either  by  the  statute  of  limitations  or 
laches,  from  asserting  his  rights  against  such  devisees,  especially 
where  the  trustee  had  led  the  nephew  to  believe  that  he  would  do 
as  he  said  he  would,  and  that  there  was  no  necessity  for  any  resort  to 
the  courts;  and  where  nothing  inequitable  stands  in  the  way  of  en- 
forcing the  rights  of  the  nephew.     (111.)     Evans  v.  Moore,  302. 

6.  TRUST — Agreement  to  Devise — Enforcement. — Where  an  uncle 
has  agreed,  in  writing  and  for  valid  consideration,  to  devise  property  to 
his  nephew,  the  latter  may,  in  equity,  enforce  the  agreement  against  a 
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subsequent  voluntary  grantee  or  devisee  of  his  uncle,  where  no  rights 
of  bona  tide  purchasers  have  intervened.  (111.)  Evans  v.  Moore,  302. 
7.  TRUST  FOB  PIOUS  USE  —  Conditions  and  Limitations.— A 
donation  of  property  for  a  pious  use  creates  a  trust  in  the  donees; 
and  the  conditions  and  limitations  upon  which  the  trust  is  created 
are  to  be  regarded  as  regulations  to  guide  the  trustees,  enforceable 
in  a  court  of  equity.     (N.  H.)     Lyford  v.  Laconia,  680. 

VENDOR  AND  VENDEE. 

1.  VENDOR  AND  VENDEE  —  Question  —  Equivocal  Answer  — 
Fraud. — When,  after  an  offer  made  by  a  contracting  party  having  sole 
knowledge  of  a  fact  which  if  known  to  the  other  might  cause  such 
offer  to  be  rejected,  such  party  give«  an  equivocal  or  misleading 
answer  to  a  question,  pertinent  to  the  fact,  put  to  him  by  the  other, 
such  answer  amounts  to  deceit  or  fraud.  (Ky.)  Hays  v.  Meyers, 
493. 

2.  PURCHASE  OF  REMAINDER— Fraud  of  Vendee  in  Suppress- 
ing Information. — One  who  makes  an  offer  for  a  remainder,  having 
at  the  time  knowledge  not  had  by  the  remainderman,  that  the  life 
tenant  is  dying,  and,  in  answer  to  a  question  put  by  the  remainder- 
man as  to  how  the  life  tenant  is,  says,  "I  think  they  are  getting 
along  a  little  smoother  than  they  have  been,"  is  subject  to  have  the 
acceptance,  following  the  offer  so  made,  rescinded  later  on  the  ground 
of  fraud.     (Ky.)     Hays  v.  Meyers,  493. 

3.  VENDOR  AND  VENDEE— Waiver  of  Vendee's  Default.— Ac- 
ceptance by  a  vendor,  without  objection,  of  money  past  due  as  part 
of  the  price,  payable  under  the  contract  in  installments  on  specified 
days,  time  being  of  the  essence  of  the  contract,  is  a  waiver  of  all 
breaches  past  and  present  and  avoids  a  forfeiture.  (Cal.)  Boone  v. 
Templeman,  126. 

4.  VENDOR  AND  VENDEE— Waiver  of  Vendee's  Default.— Ac- 
ceptance by  a  vendor,  without  objection,  of  one  payment  long  after 
maturity  is  no  waiver  of  his  right  to  declare  a  forfeiture  for  install- 
ments becoming  delinquent  on  some  future  day.  (Cal.)  Boone  v. 
Templeman,  126. 

5.  VENDOR  AND  VENDEE.— Although  Forbearance  by  the 
Vendor  to  declare  a  forfeiture  for  one  overdue  payment  does  not 
waive  his  right  to  declare  such  for  a  subsequent  delinquency  of  the 
sort,  still,  after  a  long  course  of  such  indulgence  and  the  suffering  of 
the  vendee  to  remain  in  possession  meantime,  equity  would  require 
the  vendor  to  give  definite  and  specific  notice  before  being  allowed 
to  act  on  the  right.     (Cal.)     Boone  v.  Templeman,  126. 

6.  VENDOR  AND  VENDEE — Default  in  Payments — Remedies. — 
When  a  contract  for  the  sale  of  land  calls  for  payment  of  the  price 
by  the  vendee  at  different  times  in  installments,  and  the  delivery  of 
a  deed  by  the  vendor  upon  the  final  payment,  the  vendor  may  sue 
for  any  installment  immediately  upon  its  becoming  delinquent;  but 
if  he  fails  to  do  this  and  waits  until  the  time  specified  for  the  final 
payment,  he  must  tender  a  deed  before  demanding  payment,  and 
without  such  tender  he  cannot  declare  a  forfeiture  or  maintain  a 
suit  for  either  the  whole  price  or  an  intermediate  installment.  (Cal.) 
Boone  v.  Templeman,  126. 

7.  VENDOR  AND  VENDEE— Time  Material— Vendee's  Right.— 
When  time  is  material  to  the  contract,  rather  than  of  its  essence,  and 
the  vendee  is  in  possession  with  the  vendor's  consent,  the  vendee's 
mere  delay  in  either  bringing  suit  or  paying  will  not  prevent  his 
compelling  a  conveyance  when  at  last  he  does  pay  or  tender  the 
amount  due.     Hia  right  to  relief  endures  until  the  vendor  shall  have 
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duly  demanded  payment  within  some  named  period  with  rescission 
as  the  alternative,  and  the  vendee  shall  have  thereupon  defaulted. 
(Cal.)     Boone  v.  Templeman,   126. 

8.  VENDOR  AND  VENDEE — Time  as  Essence. — When  under  a 
contract  for  the  sale  of  land  time  was  originally  essential,  but  for 
sufficient  cause  a  forfeiture  for  default  has  been  waived,  time  ceases 
to  be  essential  and  becomes  only  material  thereafter  until  the  vendor 
makes  it  essential  again  by  proper  notice  and  demand.  (Cal.)  Boone 
V.  Templeman,  126. 

9.  VENDOR  AND  VENDEE — Waiver  of  Vendee's  Delinquency. — 
Where  a  vendee,  under  a  written  contract  for  the  sale  of  land  which 
provided  for  payment  of  the  deferred  part  of  the  price  in  install- 
ments on  a  named  day  of  each  month  from  the  date  onward,  and 
the  execution  of  a  deed  to  him  at  last  upon  full  payment — time 
being  of  the  essence — the  vendor  having  the  right  meanwhile  to 
declare  a  forfeiture  upon  an  installment  being  in  arrears  for  sixty 
days,  paid  installments  now  and  then  for  a  time  with  indifference  to 
the  days  named,  sometimes  with  intervals  of  more  than  sixty  days, 
the  vendor  not  objecting,  and  then  suspended  payments,  and  the 
vendor  never  notified  him  of  the  delinquency  until  more  than  three 
years  from  the  last  actual  payment,  but  served  him  then  with  a 
writing,  in  form  a  rescission,  and  thereupon  he,  the  vendee,  demanded 
a  statement  of  the  amount  due  and  offered  to  pay  up,  which  offer 
was  rejected,  a  forfeiture  had  been  waived  and  thereafter  time  was 
not  essential,  but  its  efflux  was  a  material  fact  bearing  upon  the  right ' 
of  the  vendee  to  enforce  performance  by  suit.  (Cal.)  Boone  v. 
Templeman,  126. 

10.  VENDOR  AND  VENDEE.— The  Defense  of  Laches  may  be 
Made  when  the  lapse  of  time  is  less  than  the  statutory  period  of 
limitation,  but  in  such  cases  it  can  be  maintained  only  when  from 
the  delay  and  circumstances  there  appears  either  actual  or  pre- 
sumptive injury  or  prejudice  to  the  other  party.  (Cal.)  Boone  v. 
Templeman,  126. 

11.  VENDOR  AND  VENDEE— Delay  in  Payments— Interest.— The 
fact  that  the  agreed  price  under  a  contract  for  the  sale  of  land  draws 
eight  per  cent  annual  interest  and  up  to  the  becoming  due  of  the 
final  installment  of  such  price  is  payable  monthly  and  compounded 
monthly  is  to  be  regarded,  in  the  lack  of  a  s'howing  to  the  contrary, 
as  indicating  that  the  vendor  is  suflSciently  compensated  for  delay  in 
the  paymerft  of  the  principal  and  that  he  is  not  prejudiced  by  such 
delay.     (Cal.)     Boone  v.  Templeman,   12<5. 

See  Timber. 

VENUE. 

1.  VENUE — Action  Against  Corporation  for  Injuries. — It  is  not 
required  by  the  Alabama  statute  that  an  injury  for  which  a  corpora- 
tion is  sued  should  have  wholly  occurred  within  the  county  in  which 
suit  is  brought.     (Ala.)     Southern  Ry.  Co.  v.  Harrington,  59. 

2.  VENUE — Action  for  Injuries — Residence  of  Plaintiff. — It  is 
enough  that  the  plaintiff,  in  an  action  for  damages  for  wrongs  and 
injuries  suffered,  resides  in  the  county  when  suit  is  brought;  it  is  not 
necessary  that  he  should  have  resided  in  the  county  at  the  time  of 
the  injury.     (Ala.)     Southern  Ry.  Co.  v.  Harrington,  59. 

VIADUCTS. 

See  Municipal  Corporations,  38-41. 

VOTING. 
Bee  Elections. 
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WAGES. 

See  Commerce,  5;   Constitutional   Law,   24-26;   Master  and   Servant, 

22,  23. 
Note. 

Wages,  constitutionality  of  statutes  relating  to,  63. 

WATERS  AND  WATERCOURSES. 

1.  WATERS  —  Diminution  of  Flow. — Evidence  that  a  shortage 
of  water  was  caused  by  other  means  than  the  diversion  by  the  de- 
fendant is  admissible,  but  evidence  that  the  plaintiff  might  have  used 
better  methods  of  conservation  is  not  admissible.  (N.  H.)  Taggart 
v.  Jaffrey,  729. 

2.  WATERS — Taking  for  Public  Use — Compensation. — The  waters 
of  a  stream  flowing  through  private  lands  cannot  be  taken  for  public 
use  without  compensation  to  the  owners  of  the  land.  (N.  H.)  Tag- 
gart v.  Jaffrey,  729. 

3.  WATERS — Artificial  Channel. — ^Riparian  Rights  may  be  ac- 
quired along  the  artificial  channel  of  a  natural  stream,  and  where 
such  artificial  channel  was  intended  to  be  permanent  and  has  existed 
for  over  sixty  years,  a  proprietor  on  the  bank  thereof  has  the  same 
rights  as  the  proprietor  on  the  bank  of  a  natural  channel.  (N.  H.) 
Taggart  v.  Jaffrey,  729. 

See  Boundaries. 

WEAPONS. 
WEAPONS — Care  in  Handling. — The  Law  Imposes  upon  per- 
sons handling  deadly  weapons  the  duty  of  exercising  such  care  as  an 
ordinarily  cautious  and  prudent  person  would   exercise  under  similar 
circumstances.     (Okl.  Cr.)     O'Barr  v.  United  States,  959. 

WILLS. 
In  General. 

1.  A  WILL  IS  THE  LEGAL  DECLARATION  of  a  Man's  Inten- 
tion which  he  wills  to  be  performed  after  his  death,  and,  under  the 
Pennsylvania  wills  act,  this  declaration  must  be  in  writing  and  signed 
at  the  end  by  the  testator.     (Pa.)     Stinson's  Estate,  1014. 

2.  WILLS. — The  Word  "Now"  as  Used  in  wills  has  been  con- 
strued in  different  ways,  the  construction  depending  always  upon  the 
intent  of  the  testator  as  gathered  from  the  whole  will.  (Iowa) 
Luers  v.  Luers,  453. 

3.  WILLS — Presumption  Against  Intestacy. — There  is  a  presump- 
tion against  one's  intending  a  partial  intestacy  which  may  aid  in 
construing  a  will.     (Iowa)     Luers  v.  Luers,  453. 

4.  WILL — Construction — Decree  of  Partial  Distribution. — Where 
the  superior  court  has  had  jurisdiction  of  an  estate,  its  decree  of  par- 
tial distribution  as  modified  by  the  district  court  of  appeal  is  a  con- 
clusive adjudication  as  to  the  construction  to  be  given  a  will  produced 
in  the  proceedings,  and  the  rights  of  the  respective  parties  must  be 
measured  solely  by  that  decree.     (Cal.)     Hardy  v.  Mayhew,  73. 

5.  WILLS — Vesting  of  Remainder. — Ii  the  Enjoyment  of  the  es- 
tate, or  the  period  of  distribution,  is  postponed  for  the  convenience 
of  the  funds  of  the  estate,  and  not  for  reasons  personal  to  the  devisees, 
the  remainder  is  vested.     (111.)     Thomas  v.  Thomas,  347. 

Signing. 

^     6.     WILL — What  is  Signing  at  the  End  of  a  Will. — A  testator's  writ- 
ten declaration  is  his  auinuis  testandi,  and  when  this  is  fully  expressed, 
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his  will  is  finished  and  the  end  of  it  reached.  It  is  there  that  his 
signature  must  appear  as  evidence  that  it  is  his  will.  (Pa.)  Stin- 
son's  Estate,  1014. 

7.  WILL — Irregnlar  Paging — Signature  in  Middle. — A  written  in- 
strument occupying  three  pages  of  a  sheet  of  paper  in  the  irregular 
order,  1,  3,  2,  and  signed  in  the  middle  of  the  second  page,  is  valid 
as  a  will,  provided  that  throughout  this  order  there  is  a  connected 
internal  sense  containing  a  clear  expression  of  testamentary  intention 
and  excluding,  from  an  inspection  of  it,  any  conclusion  but  that  the 
testatrix  signed  her  name  at  the  place  she  regarded  as  the  end  of  her 
will.     (Pa.)     Stinson's  Estate,  1014. 

Presumption  of  Due  Execution  from  Due  Attestation. 

8.  WILLS — ^Due  Execution — Presumption  from  Due  Attestation. — 

The  due  attestation  of  a  will  is  itself  prima  facie  proof  of  all  facts 
essential  to  due  execution,  to  which  attesting  witnesses  could  depose 
if  present,  including  the  authenticity  of  the  testator's  signature, 
whether  autographic,  by  mark,  or  in  the  handwriting  of  another,  also 
his  volition  in  signing  and  his  mental  capacity  and  understanding  of 
his  act.     (Wis.)     Will  of  Hawkinson,  1091. 

9.  WILLS  —  Due  Execution  —  Presumption  not  Destroyed. — The 
presumption  of  the  due  execution  of  a  will  from  the  attestation 
thereof  is  not  destroyed  or  overcome  by  a  showing  that  the  testator 
could  not  read  or  write  English,  qualified  by  a  showing  that  he  had 
lived  in  this  country  thirty  years,  served  in  the  Civil  War,  and  was 
a  prosperous  farmer  of  average  intelligence.  (Wis.)  Will  of  Hawk- 
inson, 1091. 

Revocation. 

10.  WILLS — Question  of  Bevocation — How  Presented. — The  ques- 
tion whether  any  part  of  a  paper  admitted  to  probate  as  a  will  should 
be  rejected  as  revoked  may  properly  be  raised  by  a  petition  to  the 
county  court,  by  one  entitled  to  the  residue  of  the  estate,  to  have  such 
part  adjudged  annulled.     (Wis.)     Will  of  Battis,  1101. 

11.  WILLS — Implied  Bevocation — Changed  Conditions  and  Circum- 
stances.— The  subsequent  changes  in  the  condition  and  circumstances 
of  the  testator  which  will  revoke  a  will,  or  a  part  thereof,  by  im- 
plication hav-e  commonly  been  applied  to  a  change  in  the  testator's 
property,  in  his  family,  or  in  the  beneficiaries,  as  such  changes,  impos- 
ing different»moral  and  legal  duties,  afford  strong  evidence  that  the 
testator  intended  that  his  will  should  become  revoked  as  to  provisions 
affected  by  such  change.     (Wis.)     Will  of  Battis,  1101. 

12.  WILLS — Implied  Bevocation — ^Divorce. — The  change  in  the 
condition  and  circumstances  of  one  who  has  made  a  will,  brougTit 
about  by  a  divorce  accompanied  by  an  adjudication  making  a  final 
division  and  distribution  of  his  estate,  both  real  and  personal,  as  be- 
tween him  and  his  wife,  in  the  light  of  their  legal  and  equitable 
rights,  is  of  such  probative  force  as  to  sustain  the  conclusion  that  the 
husband  intended  that  the  provision  he  had  theretofore  made  in  his 
will  for  his  wife's  benefit  should  be  revoked  thereby.  (Wis.)  Will 
of  Battis,  1101. 

13.  WILLS — Implied  Bevocation — Changed  Conditions — Presump- 
tion.— Evidence  cannot  be  received  to  rebut  the  presumption  of  an  im- 
plied revocation  of  the  provisions  in  a  will,  or  to  show  the  testator 
meant  his  will  to  stand  as  written,  unless  such  evidence  amounts  to 
a  republication  of  it.     (Wis.)     Will  of  Battis,  1101. 

Admission  to  Protate. 

14.  WILLS — Admission  to  Probate — Essential  Findings. — Before  a 
will  can  be  admitted  to  probate  and  before  there  can  properly  be  any 
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conclusion  of  law  that  an  instrument  "is  the  last  will  and  testament" 
of  anyone,  the  court  must  be  convimced  that  the  testator  signed  it  in 
the  presence  of  witnesses  and  that  they  attested  it  with  the  formali- 
ties prescribed  by  law,  and  the  statute  requires  a  written  finding  on 
the  subject.     (Wis.)     Will  of  Hawkinson,  1091. 

15.  WILLS. — In  a  Proceediing  for  the  Admission  of  a  Will  to  Pro- 
bate, the  question  is  whether  the  writing  propounded  as  the  decedent's 
will  is  entitled  to  probate  as  such,  and  no  other  question  is  involved. 
The  legal  effect  and  validity  of  the  contents  of  the  writing  are  not  in- 
volved.    (Wis.)     Will  of  Battis,  1101. 

Petition  for  Construction. 

16.  WILL  —  Petition  for  Construction. — An  Amendment  praying 
that  the  executor  be  directed  to  perform  the  directions  of  the  will 
will  be  allowed  to  a  petition  praying  for  a  construction  of  the  will. 
(N.  J.  Eq.)     Allen  v.  Allen,  758. 

After-acquired  Property. 

17.  WILLS — After-acquired.  Property — Code  Provision. — The  pur- 
pose of  section  3271  of  the  Code  is  to  make  the  rule  that  a  will  speaks 
from  the  time  of  the  death  and  not  from  the  date  of  its  execution 
applicable  to  real  as  well  as  personal  property,  and  to  allow  a  devise 
of  after-acquired  real  property.     (Iowa)     Luers  v.  Luers,  453. 

18.  WILLS — Devise  Carrying  After-acquired  Property. — A  devise 
of  "all  my  real  estate  which  is,"  followed  by  a  description  of  specific 
lands,  and  then,  "also  including  all  other  real  estate  now  owned  by 
me,"  passes  real  property  acquired  after  the  execution  of  the  will. 
(Iowa)     Luers  v.  Luers,  453. 

Device  to  Class. 

19.  WILLS — Eule  Concerning  a  Devise  to  a  Class. — The  rule  that 
where  a  devise  is  to  a  class,  none  will  be  permitted  to  take  except 
such  as  are  in  esse  at  the  time  of  distribution,  is  applicable  in  cases 
where  the  postponement  of  the  period  of  distribution  is  for  reasons 
personal  to  the  devisees,  or  in  cases  where  the  language  clearly 
indicates  an  intention  that  the  remainder  is  to  vest  only  in  such  mem- 
bers of  the  class  as  survive  the  period  of  distribution;  but  if  there 
is  nothing  to  show  that  the  postponement  is  for  any  other  reason 
than  to  let  in  a  life  estate,  the  rule  is  not  applicable.  (111.)  Thomas 
v.  Thomas,  347. 

20.  WILLS — Vesting  of  Remainder  Devised  to  Class. — A  remainder 
devised  to  a  class  will,  unless  a  contrary  intention  clearly  appears, 
vest  in  those  members  of  the  class  in  esse  at  the  testator's  death, 
notwithstanding  the  possibility  of  after-born  children  coming  into  the 
class  as  the  estate  vested  will  open  up  to  let  such  children  in,  if 
the  postponement  of  the  period  of  distribution  appears  to  be  for  no 
other  purpose  than  to  let  in  a  life  estate.  (111.)  Thomas  v.  Thomcs, 
347. 

21.  WILLS — Devise  to  a  Class — Vested  Remainder. — Where  land 
was  devised  to  the  testator's  daughter  for  life,  at  her  decease  to  be 
divided  among  her  children  in  fee,  share  and  share  alike;  and  the 
daughter  had  three  children  living  when  the  testator  died,  but  one  of 
the  children  died  intestate  before  the  death  of  her  mother,  leaving 
her  father,  mother,  and  two  brothers  as  her  heirs,  the  remainder 
vested  in  the  devisee's  children  immediately  on  the  testator's  death, 
and  the  deceased  child's  interest  passed  to  her  heirs.  (HI.)  Thomas 
V.  Thomas,  347. 

Legacies. 

22.  WILLS. — Whether  Annual  Payments  of  the  Interest  on  a  cer- 
tain sum  for  life  provided  for  by  a  will  is  a  charge  upon  the  whole 
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residuary  estate  or  a  specific  bequest  of  the  sum  must  be  determined 
from  the  language  of  the  bequest.  (N.  J.  Eq.)  Lister  v.  Hardin, 
767. 

23.  "WILLS. — Annual  Pasrments  as  Charge  on  Estate. — A  provision 
in  a  will  giving  fifty  thousand  dollars  to  the  testator's  wife,  provided 
she  waives  her  dower  rights,  and  if  she  does  so,  "I  direct  my  executor 
to  pay  her  annually  during  her  lifetime  the  income  derived  from  the 
investment  of  the  sum  of  fifty  thousand  dollars  in  addition  to  the 
above,"  does  not  create  a  charge  upon  the  whole  residuary  estate  but 
is  a  bequest  of  a  definite  sum  of  money.  (N,  J.  Eq.)  Lister  v. 
Hardin,  767. 

24.  LEGACIES — ^Payment  and  Interest. — Ordinarily,  ir  the  ab- 
sence of  any  provision  in  the  will  as  to  the  time  of  payment,  pecuni- 
ary legacies  are  payable  at  the  end  of  the  year  from  the  death  of 
the  testator,  without  interest,  but  if  not  then  paid,  they  bear  in- 
terest at  the  legal  rate.     (N.  H.)     Kingsbury  v.  Bazeley,  664. 

25.  WILLS — Specific  Legacy — Gift  of  Security. — At  the  time  of 
making  his  wUl  the  testator's  estate  consisted  of  certain  securities 
(bonds  and  mortgages)  of  which  he  thereafter  died  possessed.  In  the 
second  item  of  his  will  he  provided  as  follows:  "I  do  give  and  be- 
queath unto  my  wife  Georgia  M.  Allen,  the  sxim  of  $17,000.00,  to  be 
paid  to  her  out  of  the  securities  which  I  now  hold,  instead  of  cash." 
Held,  that  the  legacy  is  a  specific  one,  and  is  to  be  paid  out  of  the 
securities  which  came  to  the  executor  as  part  of  the  estate  of  the 
testator.     (N.  J.  Eq.)     Allen  v.  Allen,  758. 

26.  WILLS  —  Specific  Legacy  Carries  Income. — A  specific  legacy 
carries  with  it  the  income  thereof  from  the  death  of  the  testator. 
(N.  J.  Eq.)     Allen  v.  Allen,  758. 

Life  Estate  and  Remainders. 

27.  WILL — Life  Estate  in  Principal — ^Bequest  Over. — A  decree  in 
distribution  to  a  person  of  money  "for  his  use  during  his  natural  life, 
and  on  his  death  the  unused  portion  of  said  sum"  to  other  persons 
named,  creates  a  life  estate  in  the  first  taker  with  power  of  disposing 
of  the  principal,  even  to  the  entire  consuming  of  it,  in  such  ways  as 
might  be  consistent  with  his  "use"  of  it,  and  a  vested  remainder  in 
the  other  persons.     (Cal.)     Hardy  v.  Mayhew,  73. 

28.  WILL — Construction — Effect  of  Words — "Unused  Portion." — ^In 
a  decree  of  distribution  the  employment  of  the  words  "the  unused 
portion"  to  express  what  is  to  go  to  the  remainderman  implies  that 
the  first  taker  may,  during  his  lifetime,  use  the  estate  without  limit, 
even  to  the  consuming  of  it;  otherwii;e  the  disposition  to  the  first 
taker  would  be  merely  such  a  "use"  of  the  estate  as  would  not  impair 
the  principal.     (Cal.)     Hardy  v.  Mayhew,  73. 

29.  WILL — Life  Estate  in  Principal — Rights  to  Alien. — Under  a 
bequest  for  life  with  right  to  use  the  principal  according  to  his 
discretion,  a  legatee  may  not  cut  off  the  remainderman  either  by  a 
will  or  by  a  gift  inter  vivos.     (Cal.)     Hardy  v.  Mayhew,  73. 

30.  WILL — Bequest  of  Principal  for  Life — Power  of  Disposal. — 
The  mere  fact  that  the  first  taker  under  a  will  is  invested  with  power 
to  dispose  of  or  consume  the  whole  of  the  property  for  certain  pur- 
poses does  not  invest  him  with  the  absolute  ownership  and  render 
void  the  gift  over  when,  taking  the  whole  instrument  together,  it  is 
to  be  concluded  that  the  intent  was  to  give  only  an  estate  for  life 
with  limited  power  of  disposal  and  consumption.  (Cal.)  Hardy  v. 
Mayhew,  73. 

31.  WILL — ^Death  of  First  Taker — Proceedings  on  His  Estate. — 
In  case  of  a  bequest  of  the  principal  sum  for  life  and  a  bequest  over 
of  what  portion  may  remain  unused  by  the  first  taker,  no  proceed- 
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ings  on  the  estate  of  the  first  taker  need  be  taken,  on  his  death,  in 
order  that  the  remainderman  may  come  into  the  enjoyment  of  such 
unused  portion.     (Cal.)     Hardy  v.  Mayhew,  73. 

32.  WILL — Death  of  First  Taker — Further  Proceedings  on  Estate. 
Necessarily  any  interest  in  property  created  by  a  will  is  to  be  adjudi- 
cated and  distributed  by  decree  of  distribution,  and  the  fact  that 
it  is  a  future  interest  with  respect  to  the  time  of  enjoyment  is  imma- 
terial; and  the  death  of  the  first  taker  would  not  in  such  case  entail 
the  necessity  of  further  proceedings  in  the  matter  of  the  estate  of 
his  testatrix  to  vest  in  the  remainderman  the  right  to  immediate 
possession  of  such  of  the  property  as  had  not  been  appropriated  by 
him  to  an  authorized  use.     (Cal.)     Hardy  v.  Mayhew,  73. 

33.  WILL — Life  Tenant  as  Trustee  for  Eemaindermen. — In  case  of 
a  bequest  to  a  legatee  of  the  principal  for  his  use  during  life,  with 
a  gift  over  of  the  unused  portion,  the  first  taker  is  a  trustee  only  in 
the  sense  that  a  duty  rests  on  him  as  life  tenant  to  have  merely  due 
regard  for  the  remainderman,  a  duty  giving  him  the  character  rather 
of  a  quasi  trustee.     (Cal.)     Hardy  v.  Mayhew,  73. 

34.  WILL — Disposal  by  Life  Tenant — Bemedies  of  Eemainderman, 
Under  a  bequest  of  the  principal  to  one  for  life  and  a  bequest  over 
of  the  unused  portion  to  others,  children  of  the  first  taker,  the  latter 
do  not  take  by  descent  as  heirs  of  the  first  taker  but  as  remaindermen 
under  the  original  will;  and  so  these  others  can  follow  the  estate  in 
the  hands  of  any  invalid  donees  of  the  first  taker  without  resort 
first  to  proceedings  against  the  donor's  estate,  and  his  legal  repre- 
sentatives are  not  necessary  parties.     (Cal.)     Hardy  v.  Mayhew,  73. 

See  Trusts,  3,  4. 
Note. 

Will,  bequest  of  personalty  for  life,  with  unlimited  power  of  disposi- 
tion, gives  absolute  property,  105. 

bequest  of  personalty  for  life,  with  limited  power  of  disposition, 
does  not  give  absolute  ownership,  107-110. 

estate  created,  effect  of  power  of  disposition,  83-93. 

estate  created,  effect  of  power  of  appointment,  93,  105. 

estate  created,  effect  of  precatory  words,  99-105. 

life    estate,    expressly    created,    not    converted    into    fee   because 
coupled  with  power  of  disposition,  83-89. 

life  estate,  when  enlarged  to  fee  by  power  of  disposition,  89-93. 

life,  gift  of  estate  for,  with  authority  in  devisee  to   dispose  of, 
does  not  transfer  absolute  ownership,  93-95. 

life,  bequest  of  personaltj^  for,  with  unlimited  power  of  disposi- 
tion, gives  absolute  property,  105. 

life,  bequest  of  personalty  for,  with  limited  power  of  disposition, 
does  not  give  absolute  ownership,  107-110. 

life  tenant,  right  to  convey  fee,  114-116. 

life  tenant,  right  to  mortgage  fee,  116. 

life  tenant,  right  to  dispose  of  estate  by  gift  or  will,  117. 

life  tenant,  rights  and  duties  as  to  use  and  care  of  estate,  118-120. 

power  of  appointment,  effect  of  on  character  of  estate  given,  93- 
105. 

power  of  appointment,  estate  created,  rule  in  Shelley's  Case,  95,  96. 

power  of  appointment,  when  incident  to  absolute  ownership,  96- 
98. 

power  of  disposition  does  not  convert  express  life  estate  into  fee, 
83-89. 

power  of  disposition,  if  absolute,  enlarges  estate  to  fee,  and  gift 
over  is  inoperative,  89-93. 

power  of  disposition,  effect  of  in  gifts  of  personalty,  105-110. 

power  of  disposition,  effect  of  statutory  provisions,  110-113. 
Am.  St.  Rep.,  Vol.  139 — 78 
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Will,  precatory  words,  whether  reduce  fee  to  life  estate  or  turn  devi- 
see into  trustee,  99-105. 
rule  in  Shelley's  Case,  95. 

WITNESSES. 

See  Evidence. 

WORDS  AND  PHRASES. 

1.  WORDS  AND  PHRASES — Popular  Meaning— How  Determined. 

Apart  from  the  dictionaries,  the  only  S'ource  from  which  can  be 
derived  information  as  to  the  meaning  of  words  is  the  literature  of 
the  language,  including  in  that  literature  the  evanescent  newspaper 
writings  of  the  day.     (La.)     State  v.  Treadaway,  514. 

2.  WORDS  AND  PHRASES — Chose  in  Action. — Where  one  has 
taken  valuable  material  out  of  the  soil  of  property  belonging  to  an- 
other, mistaking  such  property  for  his  own,  the  claim  against  him 
coming  thereby  to  the  true  owner  is  a  chose  in  action.  (Ky.)  Merri- 
wether  v.  Bell,'  488. 

3.  WORDS  AND  PHRASES.— The  Word  "Cohabit"  implies  a 
dwelling  together  for  some  period  of  time,  and  is  to  be  understood 
as  something  different  from  occasional,  transient  interviews  for  un- 
lawful and  illicit  intercourse.     (Ind.)     Kichey  v.  State,  362. 

3a.  "LEARNED  IN  THE  LAW."  (S.  D.)  Danforth  v.  Egan, 
1030. 

4.  WORDS  AND  PHRASES  —  "Negro."— In  the  Absence  of  a 
definition  of  the  term  contained  in  the  statute  itself,  the  use  of  the 
term  "negro"  in  a  statute  means  a  black  man,  especially  one  of  a 
race  of  black  or  very  dark  persons  who  inhabit  the  greater  part  of 
tropical  Africa  and  are  distinguished  by  certain  physical  character- 
istics, and  the  descendants  of  such  men.  It  is  used  in  the  popular 
sense;  the  sense  given  it  by  the  recognized  dictionaries  of  the  lan- 
guage, and  does  not  include  octoroons,  mulattoes  and  persons  of 
mixed  blood.     (La.)     State  v.  Treadaway,  514. 

5.  WORDS  AND  PHRASES.— The  Word  "Colored,"  when  used  to 
designate  the  race  of  a  person,  is  unmistakable,  at  least  in  the  United 
States.  It  means  a  person  of  negro  blood,  pure  or  mixed;  and  the 
term  applies  no  ma,tter  what  may  be  the  proportions  of  the  admix- 
ure,  so  long  a&  the  negro  blood  is  traceable.  (La.)  State  v.  Tread- 
away, 514. 

6.  WORDS  AND  PHRASES — "Negroes"  and  "Colored"  Persons. — 
When  it  has  become  necessary  to  use  a  word  comprehending  within 
its  meaning  both  negroes,  properly  so  called,  and  persons  of  mixed 
negro  blood,  in  the  constitution  and  laws  of  the  state,  the  term  "col- 
ored" has  invariably  been  used,  and  the  same  is  true  in  other  states, 
except  where  a  definition  of  the  word  "negro"  has  been  given  once 
for  all  in  the  code  or  general  statutes;  and  in  the  judicial  literature 
of  the  country  is  found  the  same  approximate  uniformity  in  the  use 
of  the  word  "colored"  whenever  the  idea  is  to  refer  to  persons  in 
general  having  negro  blood;  and  the  use  of  the  word  "negro"  un- 
qualified only  when  the  reference  is  to  the  negro,  properly  so  called, 
or  blacks.     (La.)     State  v.  Treadaway,  514. 

7.  WORDS  AND  PHRASES— "Colored  Person."- A  Negro  is  nec- 
essarily a  person  of  color,  but  a  person  of  color  is  not  necessarily 
a  negro.  The  term  "colored"  as  applied  to  race  was  given  the 
meaning  of  the  word  "negro"  for  the  very  purpose  of  having  a  term 
including  within  its  meaning  both  negroes  and  descendants  of  negroes; 
but  the  converse  is  not  true.  The  term  "negro"  was  never  adopted 
for  the  purpose  of  designating  persons  of  mixed  blood.  (La.)  Stat^ 
V.  Treadaway,  514, 
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8.  WORDS  AND   PHRASES.— "Griff"   Indicates   the   Issue   of   a 

negro   and  a   mulatto;   a   person  too  black  to  be   a  mulatto   and  too 
light  in  color  to  be  a  negro.     (La.)     State  v.  Treadaway,  514. 

9.  WORDS  AND  PHRASES— "Mulatto."— A  Person  Too  Dark  to 
be  a  white  and  too  light  to  be  a  griff  is  a  mulatto.  (La.)  State  v. 
Treadaway,  514. 

10.  WORDS  AND  PHRASES. — "Quadroon"  Indicates  a  person  dis- 
tinctly whiter  than  a  mulatto.     (La.)     State  v.  Treadaway,  514. 

il.  WORDS  AND  PHRASES.— "Colored,"  When  Applied  to  Race, 
has  the  definite  and  well-known  meaning  of  a  person  having  negro 
blood  in  his  veins.     (La.)     State  v.  Treadaway,  514. 

12.  WORDS  AND  PHRASES.— "Negro,"  of  Itself,  Unqualified, 
does  not  necessarily  include  within  its  meaning  persons  possessed  of 
only  an  admixture  of  negro  blood.     (La.)     State  v.  Treadaway,  514. 
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